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PREFACE TO THE TWENTIETH EDITION 


The celebrated commentary on Code of Civil Procedure by Sir Dinshaw Fardunji Mulla is 
one of the oldest and longest serving commentary on the civil procedural law in the country. 
The book has received consistent overwhelming response from academicians, professionals, 
research scholars, judges and students of law. The proposal for revising and updating this 
legal classic was not only exciting and adventurous but also an honour for us as it associates 
us with perhaps one of the greatest running books on civil law ever written. It gives us 
immense and immeasurable pleasure to revise and update the 20th edition of this book and 
we hope it will succeed in maintaining the highest level of respect the book has earned over 
the years. 

As the last edition of the book was published in 2017—18, we chose to focus more on case 
law and amendments post that. Therefore, our sweep of case law covered ranges primarily from 
2017-18 onwards till April-May 2021. During the process of revision we found that the book 
missed certain relevant case law and commentaries prior to 2018 as well, so in all fairness and 
in the interest of readers we deemed it fit to incorporate the missed commentaries and refresh 
those portions as well. The fact that one of us (Justice Kurian Joseph) retired as a judge of the 
Supreme Court with practice experience at the bar for many years and another one of us is an 
advocate on record at the Supreme Court, gave us all a wider view on the subject and helped 
us immensely in quick and effective revision of the book. 

Keeping with the high traditions set by illustrious predecessors, we have tried that this 
edition contains almost every relevant pronouncement on the instant subject by the Hon'ble 
Supreme Court and by the Hon'ble High Courts since the preceding revision which was 
printed and published in 2017-18. 

We have incorporated around 200 judgments while revising and updating the book. 
In addition, we have also tried to give our suggestions and critically analyse few judicial 
pronouncements so that the reader may develop a thought process on how to simplify the 
provision and apply it to facts of a case. We seek forgiveness, if due to inadvertence; any 
important comment has been missed being mentioned. 

We are thankful to Mr. Arjun Bhargava, Ms. Radhika Kohli and Ms. Saumya Chitranshi 
from the team of LexisNexis India for their effective cooperation in revising and shaping this 
edition. We are also grateful to Mr. Siddarth Chechani, Advocate for his assistance throughout 
the preparation of this edition. Special mention deserves to be given to Ms. Arushi Dhawan, 
Advocate, for her support throughout. 

It is our endeavour that the book is useful not only for the bar, bench, students, researchers 
and academicians but also proves its utility for those who wish to learn procedural aspects 
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of vast civil law in India. We would appreciate suggestions for improvement of the book 
as they will certainly help us for revision of future editions as well as further evolution of 
the law on the subject. 


New Delhi Justice Kurian Joseph 
July, 2021 Former Judge, Supreme Court of India 
Namit Saxena 

Advocate on Record, Supreme Court of India 


PREFACE TO THE NINETEENTH EDITION 


Civil procedural law in India achieved its current form after three consecutive experiments by 
the British in 1859, 1877 and 1882, when in 1908 it was concreted. There is scarcity of books 
and commentaries which carry within their fold, an updated thesis on the subject with various 
interpretations before the current form was finalised. One of such rare books is the celebrated 
commentary on Code of Civil Procedure by Sir Dinshaw Fardunji Mulla. One of the oldest 
and longest serving, the commentary runs today in its 117th year since the first publication. 
It is astonishing to note the consistent overwhelming response this book has received from all 
sections of readers and is not only considered prestigious but also sacred for readers of civil 
procedural law. The proposal for revising and updating this legal classic was not only exciting 
and adventurous but also an honour for us as it associates us with perhaps one of the greatest 
running books on civil law written ever. It gives us immense and immeasurable pleasure to 
revise and update the 19th edition of this book and we hope it will succeed in maintaining the 
highest level of respect the book has earned over the years. 

Although, the 18th edition of the book was published in 2011 but as it was updated in 
2013, we chose to focus more on case laws and amendments post 2013. Therefore, our sweep 
of case laws covered ranges primarily from 2013 onwards till May 2017. However, we also 
found that the book missed certain relevant case laws and commentaries prior to 2013 as 
well, so in all fairness and in interest of readers we deemed it fit to incorporate the missed 
commentaries and refresh those portions as well. The fact, that two of us retired as judges of 
the Supreme Court after practising at the bar for many years and one of us is an upcoming 
advocate at the Supreme Court, gave us a wider view on the subject and helped immensely in 
quick and effective revision of the book. 

The commentary is unique in its precision, carries easy readability, critical analysis and 
has been throughout appreciated for its authenticity. Keeping with the high traditions set 
by illustrious predecessors, we have tried that this edition contains almost every relevant 
pronouncement on the instant subject by the Hon’ble Supreme Court and by the Hon'ble 
High Courts since the preceding revision which was printed and published in 2013. 

We have incorporated around 300 judgments while revising and updating the book. 
In addition, we have also tried to give our suggestions and critically analyse few judicial 
pronouncements so that the reader may develop a thought process as to how to simplify the 
provision and apply it to facts of a case. We seek forgiveness, if due to inadvertence, any 
important comment has missed mention. Another thing which we found had become gradually 
essential was that AIR citations ought to be supplanted by the respective SCC citations which 
we have added in this edition. 

We are thankful to Ms. Supriti Narayanan, Mr. Rishi Dixit, Mr. Mrinal Jain, Ms. Nancy 
Kadyan, Ms. Saumya Chitranshi, Ms. Aastha Khanna and Ms. Shweta Jain apart from the 
entire editorial and commissioning team of LexisNexis India for their effective cooperation 


in revising and shaping this edition. We are grateful to Mr. M.A. Rashid, who himself is 
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the distinguished author of Ratanlal and Dhirajlal-Indian Penal Code among other books 
for his valuable inputs in updating this edition. We are thankful to Mr. Krishna Kumar 
Raizada, Mr. Ardhendumauli Kumar Prasad, Mr. PV. Dinesh, Mr. Kunal Verma and 
Mrs. Taruna Ardhendumauli Prasad, Advocates for sharing their professional experiences 
which proved important in improving this edition. We appreciate the efforts put in by 
Ms. Poorva Saxena, a Company Secretary for her valuable inputs, suggestions and guidance. 
We are also grateful to Mr. Panshul Chandra and Ms. Arunima Bhattacharjee for their 
assistance throughout the preparation of this edition. We also acknowledge the important 
clerical support rendered by Mr. Sunil Kumar Sah. 

It is our endeavour that the book is useful not only for the bar, the bench, students, researchers 
and academicians but also proves its utility for those who wish to learn procedural aspects of 
vast civil law in India. We would appreciate suggestions for improvement of the book as they 
will certainly help us for revision of future editions as well as further evolution of the law on 
the subject. For queries and suggestions, the authors may be contacted at namitsaxenaoftice@ 
gmail.com. 


New Delhi Justice Deepak Verma 
June, 2017 Justice Chandramauli Kumar Prasad 
Namit Saxena 


PREFACE TO THE EIGHTEENTH EDITION 


The proposal for the revision of the 18" Edition of Mullas Code of Civil Procedure was very 
exciting and a signal honour for us as it meant that we would be associated with this great 
work as revising editors twice. The first hand experience of one of us of the application of the 
provisions of the Civil Procedure Code to litigation in the country’s courts—from the Sub- 
Divisional Magistrate to the Apex Court—has been of inestimable value in the revision of this 
formidable work. 

During the revision of the 17th Edition, we found that the legal pronouncements on 
provisions inserted by Amending Acts of 1999 and 2002 were few and the Courts of Record 
in India were still in the process of interpreting the new provisions inserted in the CPC. The 
approach in this regard has been succinctly laid down in these words : “Procedural law cannot 
betray the substantive law by submitting to subordination of complexity. Courts equipped with 
power to interpret law are often posed with queries which may be ultimate. The judicial steps of the 
Judge then do stir to solve novel problems by neat innovations. When the statute does not provide 
the path and precedents abstain to lead, then they are the sound logic, rational reasoning, common 
sense and urge for public good which play as guides of those who decide. Wrong must not be left 
unredeemed and right not left unenforced. Forum ought to be revealed when it does not clearly exist 
or when it is doubted where it exists.”' Therefore, we expected that this 18° Edition would carry 
the judicial mandate and interpretation of the newly inserted provisions, and in that way, the 
18 Edition would mark a water-shed. 

However, the initial excitement was soon lost upon realization of the arduous task ahead 
which we came to know only after interacting with the Editorial Team of the publishers — they 
wanted this book to be not just a march ahead but a simultaneous march backwards. After 
the 15" Edition, the revising authors had thought it fit to omit various old case-law. But upon 
feedback from the eminent members of the Bar & Bench, the publishers were of the view that 
those omitted judgments needed a reappraisal and re-induction if appropriate, for the short 
and crisp manner in which those old judgments coined the legal propositions. Also asking for 
a re-appraisal was the part of the book dealing with Letters Patent which was left out after the 
15* Edition. 

In today’s times, when information is unified through Internet and other modes of 
communication, Municipal Law is not only restricted to a particular country. E-commerce 
and transnational disputes between private parties have ushered in a completely new arena of 
litigation wherein not only the conflict of law has to be addressed but also the different legal 
systems have to be harmoniously streamlined so that no party is put to any prejudice or obtains 
any benefit because of change in the nationality of the governing law or the forum. 

Needless to say, “a procedural law is always in aid of justice, not in contradiction or to defeat the 
very object which is sought to be achieved. A procedural law is always subservient to the substantive 


1. LAHOTI, J. (as His Lordship then was) in Dhannalal v. Kalawatibai, (2002) 6 SCC 16. 
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law. Nothing can be given by a procedural law what is not sought to be given by a substantive law 
and nothing can be taken away by the procedural law what is given by the substantive law” .’ 

Against this backdrop, it was a huge challenge to maintain the standard of this epic 
commentary in an all-round manner so as to meet the expectations of not only the Bar and 
Bench, but also the third important limb of the fraternity i.e. the Educationists comprising 
of the teachers and the students. It is pertinent to mention here that the student community 
today, especially with the introduction of 5-years course through National Law Schools, is not 
as docile as it used to be some years back. Thus, taken together, all these three limbs — the Bar, 
the Bench and the Educationists are today equally participating in the endeavour to lay down 
the law as it should be. 

With this brief in hand, we hope that the 18" Edition of Mulla’s Code of Civil Procedure 
will be able to meet the expectations. In addition, we have also given various suggestions at 
different places, as also the suggestions given in various judgments which have been duly 
highlighted by us, such as that relating to the anomaly arising due to the non-deletion of 
Section 23(3) of CPC after the insertion of Section 25 of CPC in its present form in 1976.’ 
We hope that all these will also help the Law Commission and the law-makers in removing the 
anomalies in the Code of Civil Procedure. 

We are thankful to Shri S.B. Sanyal, Shri Rakesh Munjal, Shri Sunil Kumar, Shri Sidharth 
Luthra, and Shri Neeraj Kr. Jain, all Senior Advocates, who were ever ready with their valuable 
suggestions and guidance based on their practical experiences. 

Assistance from within the family was also always forthcoming in the form of Mr. U.S. 
Prasad, Ms. Anita Mohan and Ms. Kaveri Mohan in logistics and research. 

We are also grateful to colleagues Ms. Priya Hingorani, Ms. Ketaki Goswami, Mr. C.D. 
Singh, Mr. Bhaskar Poluri, Mr. Nagendra Kumar, Mr. Pramod Dubey, Ms. Anita Pandey, Mr. 
Umang Shankar, Mr. Ardhendumauli Kr. Prasad, Mr. Kunal Verma, Mr. Nirmal Ambastha 
and Mr. Parveen Kumar, Advocates for their assistance as and when required. 

A special mention in this regard is due to two law students, namely Ms. Shaliza Katoch 
and Ms. Puja Sarkar. They were a great help in the research work and together they helped us 
in concentrating more on the revising work as they took upon themselves the task of research 
which was never found wanting in quality. Having been exposed to this epic work so early in 
their career, I have no hesitation in predicting a bright future ahead for both of them. 

Our thanks are also due to the Editorial Team of LexisNexis Butterworths Wadhwa Nagpur 
and Wadhwa Brothers for bringing out this edition in its present form. We hope that it will be 
useful not only for the Bar and the Bench but also the administrative machinery instrumental 
in appointing Commissions of Inquiry. Suggestions for improvement would be highly 
appreciated, as they can be a useful source for improvements in the future edition. 


6 October 2011 B M Prasad 
New Delhi Manish Mohan 


SEE 
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2. MISHRA, J. in Saiyad Mohd. Bakar El-Edroos v. Abdulhabib Hasan Arab, (1998) 4 SCC 343. 
3. Durgesh Sharma v. Jayshree, (2008) 9 SCC 648 : AIR 2009 SC 285. 


PREFACE TO THE SEVENTEENTH EDITION 


Volume 1 


A journey of a thousand miles must begin with a single step. 
—Lao Tsu 


The seventeenth edition of Mullas CPC which is amongst the most popular law books with 
the judicial fraternity is now available for the readers. The book has continuously served the 
readers for the last several decades. It was initially authored by the renowned legal luminary 
Sir D.F. Mulla and subsequently revised from time to time by eminent members of the legal 
fraternity. The fruits of the earlier efforts have been retained, nurtured and expanded by our 
efforts and only obsolete parts have been weeded out. 

The body of this Code, consisting of the Sections part is expressed in more general terms and 
has to be read in conjunction with the more particular provisions contained in the respective 
Orders and Rules. However, the part which deal with the sections contained in this Volume | 
assumes importance because of the basic factual position that in case of conflict between the 
body of the Code contained in this Volume I and the Rules contained in the other Volumes, 
the former must prevail, notwithstanding the fact that both the Sections and the Orders and 
Rules contained in the code have their relative importance in this procedural law. Therefore, 
we feel extremely overwhelmed for being associated with this part of the esteemed book. 

It would not be possible for us to give the details of all the changes and alterations 
incorporated in this edition of Volume I due to space constraint. However, a few of them are 
referred to below. 

The readers would find a number of new synopses in the important sections 9 to 11, 47 etc. 
The important section 11 pertaining to res judicata has been extensively dealt with in about 250 
pages, 46 headings and more than 100 sub-headings. This particular important provision is like a 
book with in a book and covers all the aspects pertaining to the doctrine of res judicata. Similarly, 
in section 9 and 10 besides updation of the case law several new headings have been added. 

The last edition of the book just preceded the amendments incorporated in the Code vide 
Code of Civil Procedure (Amendment) Act, 1999 (46 of 1999) and Code of Civil Procedure 
(Amendment) Act, 2002 (22 of 2002) wherein the amendments became effective from 
1/7/2002. Varied changes were made in several sections of this Volume I by the above said 
amending Acts with the purpose of speedy disposal of the civil cases. The amendments in the 
relevant Sections and the case law on them are incorporated under proper headings of the 
relevant sections. 

The second appeal in civil cases, which is filed before High Courts by eminent lawyers, is 
dealt with exhaustively, based upon extensive legal research. The term ‘substantial question 
of law’ and its different aspects are now part of several headings of section 100 to give a 
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wholesome view of different aspects of this term. In separate headings, formulation of 
substantial question of law and the relative scope of terms ‘point in law’, ‘proposition of law’ 
and substantial question of law’ and other relevant new headings are incorporated in this 
section for the benefit of the readers. 

Like Section 100 CPC a large number of judgments handed down since the last edition by 
the Apex Court and different High Courts are now made a part of Section 96 pertaining to 
first appeal and section 115 pertaining to revision and other Sections, by us. 

Myriad changes have been incorporated in this edition keeping in view, the practical utility 
of this important procedural law, to make it convenient, meaningful and purposeful for Judges, 
lawyers, law officers, law professors and teachers, researchers and students. 

We believe that our endeavours in this work would serve the cause of justice and those 
associated with the justice delivery system, alike. 


Delhi | S K Sarvaria 
15 March 2007 Snigdha Sarvaria 


PREFACE TO THE SEVENTEENTH EDITION 


Volumes 2 to 4 


The two adages associated with administration of justice are “justice delayed is justice denied” 
and “justice hurried is justice buried”. In the field of civil litigation, the Code of Civil Procedure 
seeks to affect a balance between the two. Three earlier attempts were made to codify laws 
relating to civil procedure — first in 1859, second in 1877 and the third in 1882. Lastly, the 
Code of Civil Procedure, 1908 (5 of 1908) was born which received the assent of the Governor 
General of India on 21* March, 1908. 

Primarily, the Code is divided into two parts, the one containing the Sections which are 
substantive provisions conferring power on Courts and the other containing Orders, which are 
detailed procedures for dealing with those powers. 

After observing the provisions of the Code at work for over half a century, the first serious 
attempt was made in 1976 to tackle the growing number of arrears of cases with an eye on 
to its functional efficacy. However, when these amendments did not bring about the desired 
results, the Government introduced a set of major amendments in the Code in 1999, based 
on the 129" and 163 Reports of the Law Commission of India and the recommendations 
of Justice Malimath Committee and the Committee on Sub-ordinate Legislations of the 11" 
Lok Sabha. But before the Amendment Act of 1999 could be implemented from 1.7.2002, 
the Bar Council of India and various Bar Associations of the country sent Memoranda to the 
Government to reconsider the amendments in the light of the hardships that may be caused to 
the litigants. Then after discussing the subject with legal experts, the Government introduced 
the Code of Civil Procedure (Amendment) Act, 2002. 

The amendments of 1999 and 2002, aimed at streamlining the provisions of the Code, 
have been incorporated in the present Edition in the light of the decisions of the Apex Court 
and various High Courts. A few headings and sub-headings have also been added to make the 
task of searching case-laws easier. 

Mulla’s Code of Civil Procedure has remained popular with the Bench and the Bar on the 
strength of its sheer quality and the high standard maintained by legal luminaries associated 
with its previous Editions. The task of revising a monumental work like Mulla’s Code of Civil 
Procedure casts an added responsibility of retaining the soul of the original work while giving 
fresh breath to the finished work. In my own humble way, I have tried to see that the quality 
level does not come down. 

I am grateful to Mr. Amarjit Singh Chandhiok, Senior Advocate for having guided me 
with his practical expertise and vast experience. | am thankful to my son Mr. Manish Mohan, 
my daughter-in-law Mrs. Anita Mohan, and my daughter Ms. Kaveri Mohan, Advocates, 
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for helping me with research work. I also express my thanks to Mr. Manmay Prasad and a 
few young law graduates who helped me in searching case-laws. I am also thankful to the 
publishers for the excellent production quality. 

I hope this work will be useful to the Bench and the Bar. 


B M Prasad 
New Delhi Advocate, 


15 March 2007 Supreme Court of India 


PREFACE TO THE SIXTEENTH EDITION 


Once again, dialogue concerning speedy disposal of cases is in the air of late. The Code of 
Civil Procedure plays a crucial and determining role in expediting the adjudication of civil 
disputes. However, the amendment to the Code brought about with a focus in cutting down 
time consumed in disposal of civil matters has been engulfed within clouds of controversy 
and thus, not yet been notified. This proposed amendment is appended with this volume as 
an Annexure; commentary to which shall be included in the last volume, where much is to 
depend upon what shape it takes in the Code finally. 

Effort has been made in this edition to make it lawyer-friendly. Special emphasis has been 
given to frequently required portions of the Code. Parts of the original text that have outlived 
their utility have been removed without disturbing the originality of the text. Judgments 
covering a span of about two decades have been thoroughly analysed and those considered 
important were added to the text while the others find place in the footnotes. The authors seek 
forgiveness, if due to inadvertence, any important case law has missed mention. Suggestions 
are invited by the respected persons of the Bench and the Bar for improvements in the book. 

We would like to thank Ms Monika A Srivastava, Advocate, who went through the entire 
text and contributed invaluable improvements. This edition would not have been completed 
in time without her assistance and help. We would also like to thank Ms Ankur Chandhoke 
and Mr Awadesh Srivastava, Advocates, for painstakingly going through the judgments. 

Members of our firm, The Chambers of Law, deserve a special mention for relieving us 
from the routine work so as to enable us to concentrate on the book. Mr Dinesh Chopra, our 
typesetter, deserves a special mention for keeping up with the stiff schedules. 


New Delhi Solil Paul 
31 July 2001 Anupam Srivastava 


CONTENTS 


Preface to tig, TO Edition 003s chia S e oa v 
Preface to the TGD Eha tis, o0000+--50sccscxsetgFiagig teees-++++-osseempasthin vii 
Preface to the Egunmmanth Edition SEE rror danh ix 
Preface to the Seventeenth Edition Volume 1 -aiir aitem terdi xi 
Preface to the Seventeenth Edition Volumes 2 to 4....c.ccccccscccessceecscsssssessecses xiii 
Preface to the Sctemmtle Edition siiagi aao. ithe aa s E, xv 
Consolidated Table of Cases and Consolidated Subject Index „osoon xxvii 


THE CODE OF CIVIL PROCEDURE 
PRELIMINARY 


Sections Page 
[S 1] Short Title, commencement and entent... ia a. aE l 
[S 2] Definitions i canna nance. OS RT 10. 2 wo. Leda 18 
[S 3] Subordination ap Cones... a aan. a a eee 70 
[S 4] DRVEEIOS 200. anncnsgatatasecsdices EE a. o 72 
[S5] Application of the Code to Revenue Coutts ....... -ea in. i 75 
[S 6] ES ES Sa: O 75 
[S 7] eee OT AT ee i e E O 77 
[S 8] Saniency SIRE Court gy 0-7 <00r<ongsntterasiessesss+corsncsaueaen 79 


PART I 
SUITS IN GENERAL 


Jurisdiction of the Courts and Res Judicata 


[S 9] Courts to try all civil suits unless DERCE.. A rA h.s.. 81 
[S9A} (Maharashtra Amendment) + .:ssssisiviiiriesnsvessscsssvveivecsecvteevtecsselecsssccsuleclen 185 
Ee | O E P 190 
S I AEA T A a AE, 214 


xviii Contents 
Sections Page 
Eee TE OOE N T E S E o 403 
[S13] When foreign judgment not concdusive............sssaessrnsensss’rsonssrsocsooessseerarees 404 
[S14] Presumption asto foreign judgments...............-..cesssssesssessnceonsessenconaigensenres 429 
Place of Suing 

1S 751 Court in which suits to be instituted .............-:c.esererensenconsecorersosesanpetaunsanss 430 
[S 16] Suits to be instituted where subject-matter situate ..........:..:cscsessesereeseeeeeees 440 
[S17] Suits for immovable property situate within jurisdiction of 

different Courtiin a eee ee ee ee 454 
[S 18] Place of institution of suit where local limits of jurisdiction of 

Courts are uncertain..........2s S&S .aaimion. cai aad. sot cel 458 
[S 19] Suits for compensation for wrongs to person or movables.............::.s:000000 459 
[S 20] Other suits to be instituted where defendants reside or 

CO et orn cael ey 461 
[S 24] Objections er prediction sra- FER SE E r O Fh feb espes 518 
[S 21A] Bar on suit to set aside decree on objection as 

to place Of, R a i tnt t tats E 535 
[S 22] Power to transfer suits which may be instituted in 

ei | Se o 536 
iS 23] To what.Court.application lies......aneian hni aiana. alul add 538 
[S 24] General power of transfer and withdrawal .....s.sssssssssiiiis.ssss n R 541 
[S 25] Power of Supreme Court to trafister Suits, ctc ......00 do aun 568 

Institution of suits 
ae E OE a o A r A E e i > 578 
Summons and Discovery 
ELOR SOMINONS O GPO MUGNIIS .......ceccctereersereiecss sosse svou io gaino sasoiean 581 
[S 28] Service of summons where defendant resides in another [State] .................. 583 
(S 25) Service of foreign SUMMONS scent eg gee oes eorncsstiattnnt dea seeees ven sesnenenavatnnions 584 
IS 3G] Power to ordet discovery and te BIRE..............sesswmmsesresssesessecosevsseesuvenseens 584 
FS Sh) SUMMONS tO WRAS... seroren sesse ess cer daN essre cexvesentenetsnaents 586 
[S 32} Penalty for dentai a. -r a es o asosni 586 
Judgment and Decree 
($ 33] Judgment and decree ........... enssins rri 587 
Interest 

[S 34] interest ....swsivervessscsscccoevesieveiieWiiersdeness0 id NNN NEE ENA 588 


Contents xix 


Sections Page 
Costs 

D33) GNSS S aA E A N S... 628 

[S_35A] Compensatory costs in respect of false or vexatious claims or defences........ 655 

[S 35B) Costs fer causing delay SOSIN SIA ccc. ssecssecnemnscnsnsnceseeseees 661 


PART II 
EXECUTION 


General 
BRR OPS Se ee, «aS 669 
[S37] Definition of Court which pansed a decree n.ncscenssiscc--20+.-nesserensswassssresseseees 675 
Courts by which decrees may be executed 

IS 38] Courts Bywhich decrees may be executed.....ccccaccserrsessessrsecrersersnscnnenscnsesses 682 
Ne oe ERS... ER peo eee 692 
[S40] Transfer of decree to Court in another [State] .......:c:ccccsccsseeseeeeeeeteeeeeeeeeeeees 702 
[S41] Result of execution proceedings to be certified............cccsscesesesseseseeseesseeeesees 703 
[S42] Powers of Court in executing transferred decree.. nnn E. 705 
[S 43] Execution of decrees passed by Civil Courts in places to 

wichita Gode doce. iegesttend , Rieni ote con osurin nen teenie dhe. 711 
[S 44] Execution of decrees passed by Revenue Courts in places 

to which this Code does mat expend ienai ia ores bag epersinseyee- 712 
[S 44A] Execution of decrees passed by Courts in reciprocating 

iin Sr on a ee eae CML STEN e GRP. ie 713 
1945] -Execution-of- decrees. outside India... ERANA ANA lth ANTAA. 721 
D16] «= PROCED EDISTO. 5:25, RR RR sisii iiinis. 722 


Questions to be determined by Court executing decree 


[S47] Questions to be determined by the Court executing decree ........cseseeeeees 724 
Limit of time for execution 


E546] Executam Darred iri COTEAREL CADES AAiiivethi@Wsccidscsosncsesccccscscovecesacsecevieveeescess 805 


RR aaa a e e AE e 806 
OAOE O T a S a E 808 


Procedure in execution 


[S51] Powers.of Court to enforce CXeCUtio nii IN, A O I eA I KIRN on. 815 


XX Contents 
Sections Page 
[S52] Enforcement of decree against legal representative ...........:seeeeeeeeeeees 831 
[553] Liability of ancestral property .........0.....:.csscccssercosssccnsensanennsnonnasnon+oogep 836 
[S54] Partition of estate or separation Of shafe..........s.:--ss+cressersenensenensenseeshs 842 
Arrest and Detention 
IS $5) Ai and detention fc a E a aA ias; 849 
S56] Prohibition of arrest or detention of women in execution of 
dekice for MONEY -iarsan o eeri neresen eese 853 
ESEE EE E a O a a a E a 854 
558) Deon anid ree a ee aeee ronse e rA AEEA Eeer eee 854 
5:59) emcee an prouvido ESS aeee areari seror e erie ige? 858 
Attachment 
[S60] Property liable to attachment and sale in execution of decree.........-..-.-. 858 
[S61] Partial exemption of agricultural produce ..........scccsssessssesesensseeeeseneneees 900 
[S 62] Seizure of property in dwelling-house .........0........cesssssssseenngneneeneneneees 900 
[S 63] Property attached in execution of decrees of several Courts........2..::0:+++ 901 
[S 64] Private alienation of property after attachment to be void............:.00+0++ 906 
Sale 
SAGs) ee a 923 
66] Suit against purchaser not maintainable on ground of 
purchase being on. Behalf of plaintifl,.cenesbisweels deep ae 931 
[S67] Power for [State Government] to make rules as to sales of 
land in execution of decrees for payment of money »...sssrsrrrsster reres 941 
[S68  [Rep. by the Code of Civil Procedure (Amendment) Act, 1956 
p72] (66.0f 1956), sec.7 (wef. 1-1-1957), aopean mnan 942 
Distribution of Assets 
[S 73] Proceeds of execution sale to be rateably distributed among 
Co ee 942 
Resistance to Execution 
SE ssori rei ess. 970 
PART Ill 
INCIDENTAL PROCEEDINGS 
Commissions 
[S75] Power of Court to issue CommissionSimasssain isnin 971 


Contents xxi 


Sections Page 
[S76} Commission ro anothep Ounta NS. am a.so ierindas.. 972 
ouod O ERE o n e. o E 972 
[S78] Commissions issued by foreign COUTTS ... urA INS. i RURE, Mu., 973 


PART IV 
SUITS IN PARTICULAR CASES 


Suits by or against the Government or public 


officers in their official capacity 


F Suis byepageins: Government.................---saimupiabenipies«dcsaeeuyseuinneneste-.. 975 
[S80] Notice......¢qais eae a ae 979 
[S81] Exemption from arrest and personal appearance ..........:scccsceseseseseeseseneneeees 1011 
[S82] ExecuGitie Ree a AT REN... 1011 
C OT REE o a a EE ce 1013 
S84] Wher miii States mytie SARAR ies... iiis 1014 
[S85] Persons specially appointed by Government to prosecute or 

A A E E of fOFCI a AAN e i 1014 
[S86] Suits against foreign Rulers, Ambassadors and Envoys ...........ccccsesesseseees 1016 
[S 87] Style of foreign Rulers as parties to suits -amiz ammai an. nA ngA... 1024 
(S 87A): Definitions Gf foreign Seate atid Ruler” aag n n Ee: 1024 


Suits Against Rulers of Former Indian States 


(S 87B] Application of sections 85 and 86 to Rulers of Former Indian 
SU” re o oo, 1024 


Interpleader 
[S 88] Where interpleader-suit may be imstituted WWIE... eerren., 1026 


PART V 
SPECIAL PROCEEDINGS 


Arbitration 


[S 89] Settlement of disputes outside the Court ........ccsccscsccscssccsessscsscssesseesesacens 1029 
Special Case 


[S90] Power to state case for opinion of Court 


xxii Contents 


Sections Page 
[Public nuisances and other wrongful acts 
affecting the public] 
[S 91] Public nuisances and other wrongful acts affecting the public............ Bao 1041 
E) Public chai aese sseiea a er a s> 1049 
[S 93] Exercise of powers of Advocate-General outside Presidency-towns.............. 1103 


PART VI 
SUPPLEMENTAL PROCEEDINGS 


[S 94] Supplemental proceedings -.1.7.7.............2 DAA DAN REE 19 FS Bt 1105 
95] Compensation for obtaining arrest, attachment or injunction 
on insa ent prounds aee rarer RE eres arene ge 1107 


PART VII 
APPEALS 


Appeals from Original Decrees 


[S 96] Appeal:from original deciebereenuhcean 0h. age op. E 1115 
[S 97] Appeal from final decree where no appeal from preliminary 

Aca ee ee a aces 1158 
[S 98] Decision where appeal heard by two or more Judges.............ccccceseseeeeeen 1162 
[S 99] No decree to be reversed or modified for error or 

irregularity not affecting merits or jurisdiction KIR... IIR.. 1169 
[S99A] No order under section 47 to be reversed or modified unless 

decision Of the case is preputnarally UlPected..........0.00...........evssssssbennensesvees 1175 

Appeals from appellate decrees 
MM a orn 1175 
[S 00A] No further eppeal in certai See hi). 4 annir 1264 
[S101] Second appeal on Ao Other BAGGAGE. IA |b. KATRBUAARS......ccsscscessessneeess 1281 
iS 102] No SOCOM appeal in certain CARES .....,..<.-orremeseenteesess+.scveseeneememiponenss 1282 
[S 103] Power of High Court to determine issue of Matese.. osso esrssnsoersrosssss s 129] 
Appeals from Orders 

[S 104] Orders frof Which appeal B€B.4...2...Acsessedeiene On televibebveressenteveneveesen. 1299 
PS T05) «—«- Other Order s.................:vssvesseveesvesessvesevreste rererere 1310 


[S106] What Courts to hear appeals sesssseseesessecvsserveseeseryeoseseosesssiresserervessresissssss 1317 


Sections 


[S 107] 
[S 108] 


[S 109] 
[S110] 
[S111] 
(S 111A] 
[S112] 


[S 113) 
[S 114] 
[S115] 


Contents xxili 


Page 
General Provisions Relating to Appeals 
h a a o e eea, A t Aa 1318 
Procedure in appeals from appellate decrees and orders ...........::sesessesesees 1327 
Appeals to the Supreme Court 
When anpeais te to the Supreme Court ........csossnesosoreosece-++-01s>cacoentacsnnseee 1327 
Value of SiR Atter.. a unn na sienna as 1343 
PALE O OTTE T a a E 1343 
Appeals tg Féderal Court owseesgpoesiciesescscssiisiri NRE, NANI KUR eren: 1344 
SAVIN GS yeeamaesgresereccssccrgeiiittiateriisisercosciciseissanrt i dN AS, NEEE aes 1344 
PART VIII 
REFERENCE, REVIEW AND REVISION 

Reference so-High Court IKARIAM. UNA RENN.) e. SAIE... 1347 
Rovictissstmissirirerecereecceereseiitereerirsorisoes s: ch NRTA 1. TT Rs 1350 
Revisiotivnessesessrsccccsercsceetitete TANIR. NINANA AU 20S, A... 1363 


PART IX 


SPECIAL PROVISIONS RELATING TO THE [HIGH 
COURTS [NOT BEING THE COURT OF A JUDICIAL 


[S 116] 
[S 117] 
[S 118] 
[S 119] 
[S 120] 


[S 121] 
[S 122] 
[S 123] 


COMMISSIONER] |] 

nR Nan a i e a a 1487 
J T EAO L i a d 1487 
Execution of decree before ascertainment Of COStS......::.cssseceseesseeseesseneeees 1489 
UnaiitiiGramer persOnis TOE TG o COULT Aaa a A 1489 
Provisions not applicable to High Court in original civil jurisdiction... 1490 

PART X 

RULES 
Effecr or Et SEACE essei, rA recetteeetertettins. cece sesysea¥estens 1491 
Power of certain High Courts to make Tules: erreren. ssns iessen asos 1491 


Constitution of Rule Committees in certain [States] .........c0:ccccseceeeseeeeees 1502 


xxiv Contents 
Sections Page 
[S 124] Committee to'nepiamt to Figh Conissa RS. oiiaresparssssororo rere rresssas 1504 
[S 125] Power of other High Courts to make tules .......;:5- aniier e 1505 
[$126] Riles to be subitt to approval 4. menlbernee-crvvrr-siastentae neteristersneee 1506 
S TA biiain gen ea scacacat ee Me anaana n a 1506 
[S 128] Matters for which rules may provide ........s:ss:sssssssssesseeseequeessersessseseneanenses 1506 
[S129] Power of High Courts to make rules as to their original 

evil procedure ec. .-/:..;.: cose E, o,a CEAS e orter so osser orere tte 1507 
[S 130] Power of other High Courts to make rules as to matters 

other than PIO Ges raarananrinnnnnannannnn ii E OS a g e 1513 
gap lication o EE a annaa naii A n RE 1513 

PART XI 
MISCELLANEOUS 

[S132] Exemption of certain women from personal appearance.. iss... 1515 
Bapa) _. Exemption: of Gthee Persons... nnie nnna ORAL 1516 
Saps] _ Arrest other than tirexecution of GECHEE nurani iaia 1518 
[S135]  “Exeiiption fom arrest under civil prowess ...........ccstesledetasessvesssessssevenceom 1518 
[S 135A] Exemption of members of legislative bodies from arrest and 

ition umie iprocess: aa ee a 1521 
[S136] Procedure where person to be arrested or property to be 

E T a a aae o e A E E ascosccocseeszese 1522 
[S 137] MERE re OF ORE COURTS ceascerdlewetess sc.i.ca:<ccesdlbedbwestonceseceseesecccsednass 1525 
[S 138] Power of High Court to require evidence to be recorded in English......... 1527 
[S139] Oath on affidavit by whom to be administered.........ccccsccecssesesesereereeees 1527 
(S140) -FASSessors in CAUSES OF salvage, COC aoaie so... sn suqesesseseagetgsorvonsveeessuevomsonss 1529 
[S241] ‘“Wilcellancous proceedings... a aai o EAER Goapaat 1529 
[S142] Orders and notices to be in writing anis: -ss cipranino 1541 
FS Fy SOWIE is: cores an A cic nsi 1541 
[S 148) pplication for Ree RGon .. AX target sieves .vv steele diner eneveeneante 1542 
[S 145] Enforcement of liability of surety ......... esverssessvecssnessnecusvensnerssscsanecsunseunes 1580 
[S 146] Proceedings by or against representatives .............ccsssseseeesneeeseeesseeseseeneees 1595 
[S147] Consent or agreement by persons under disability ........cesre-cee-sererseeneens 1599 
[S148]  (Ealargement of time...........i.:werdsempemenesnet)> eben eselinctes 1600 


Contents XXV 


Sections 
[S 148A] 
[S 149] 
[S 150] 
[S$ 151] 
[S 152] 
[S 153] 
[S 153A] 
[S 153B) 
[S 154] 
[S 155] 
[S 156] 
[S 157] 
[S 158] 


Page 
a 1619 
Power to make up deficiency of court-fees.......sssssessssssssserssesesesesensneneneeees 1622 
BE Se ee 1631 
Saving of inherent powers:of Court :............scseipiesailesscasesesescesecscensnastonvess 1633 
Amendment of judgments, decree or orders ......s.scssssesessesesseseseeenseneneesens 1671 
eT a a aa EE E E E ERA A S 1692 
Power to amend decree or order where appeal is summarily dismissed..... 1696 
Place of trial to be deemed to Be open Court....cccrcrssesssossssssesssescnsnnessssons 1697 
Saving eeeent right OF a... oao eto aE Sonnie ooo oo so ahaaa 1698 
Amen certain ACI... ooo ooe aeoo o oo eoira Ea 1698 
O o E TEON TO R 1699 
Continuance of orders under repealed enactment...........:s::sseesseseeeeseeseees 1699 


Reference to Code of Civil Procedure and other repealed enactments...... 1699 


Bad 
Enoch 


CONSOLIDATED TABLE OF CASES AND 
CONSOLIDATED SUBJECT INDEX 


(Vol. 1, Vol. 2 and Vol. 3] 
[For the text of Table of Cases and Subject Index refer Vol. 3] 


xxvii 


THE CODE OF CIVIL PROCEDURE 


(5 of 1908)! 


[21 March, 1908] 


An Act to consolidate and amend the laws relating to the procedure of the Courts of Civil 
Judicature. 


WHEREAS it is expedient to consolidate and amend the laws relating to the procedure of 


the Courts of Civil Judicature; it is hereby enacted as follows:— 


PRELIMINARY 


[S 1] Short Title, commencement and extent.—(1) This Act may be cited as the 
Code of Civil Procedure, 1908. 


(2) It shall come into force on the first day of January, 1909. 


7 


This Act has been amended in its application to Assam by Assam Acts 2 of 1941 and 8 of 1953; to Tamil 
Nadu by Madras Act 34 of 1950, Madras A.O. 1950, and Tamil Nadu Act 15 of 1970; to Punjab by 
Punjab Act 7 of 1934; to Uttar Pradesh by U.P. Acts 4 of 1925, 35 of 1948, 24 of 1954, 17 of 1970, 57 
of 1976 and 31 of 1978; to Karnataka by Mysore Act 14 of 1955; to Kerala by Kerala Act 13 of 1957; 
to Rajasthan by Rajasthan Act 19 of 1958; to Maharashtra by Maharashtra Acts 22 of 1960 and 25 of 
1970. It has been extended to Berar by the Berar Laws Act, 1941 (4 of 1941) and, by Notification under 
sections 5 and 5A of the Scheduled Districts Act, 1874 (14 of 1874), also to the following Scheduled 

Districts:— 

(1) The Districts of Jalpaiguri, Cachar (excluding the North Cachar Hills), Goalpara (including the 
Eastern Duars), Kamrup, Darrang, Nowgong (excluding the Mikir Hill Tracts), Sibsagar (excluding 
the Mikir Hill Tracts) and Lakhimpur (excluding the Dibrugarh Frontier Tracts), Gazette of India, 
1909, Pt I, p 5 and Gazette of India, 1914, Pt I, p 1690. 

(2) The District of Darjeeling and the District of Hazaribagh, Ranchi, Palamau and Manbhum in Chota 
Nagpur, Calcutta Gazette, 1909, Pt I, p 25 and Gazette of India, 1909, Prt I, p 33. 

(3) The Province of Kumaon and Garhwal and the Tarai Parganas (with modifications), U.P. Gazette, 
1909, Pr I, p 3 and Gazette of India, 1909, Pt I, p 31. 

(4) The Pargana of Jaunsar-Bawar in Dehradun and the Scheduled portion of the Mirzapur District, 
U.P. Gazette, 1909, Pt. I, p. 4 and Gazette of India, 1909, Pt I, p 32. 

(5) Coorg, Gazette of India, 1909, Pt I, p 32. 

(6) Scheduled Districts in the Punjab, Gazette of India, 1909, Pt I, p 33. 

(7) Sections 36 to 43 to all the Scheduled Districts in Madras, Gazette of India, 1909, Pt I, p 152. 

(8) Scheduled Districts in the C.P., except so much as is already in force and so much authorizes the 
attachment and sale of immovable property in execution of a decree, not being a decree directing the 
sale of such property, Gazette of India, 1909, Pt I, p 239. 

(9) Ajmer-Merwara except sections 1 and 155 to 158, Gazette of India, 1909, Pr II, p 480. 

(10) Pargana Dhalbhum, the Municipality of Chaibasa in the Kolhan and the Porahat Estate in the 
District of Singhbhum, Calcutta Gazette, 1909, Pt I, p 453 and Gazette of India, 1909, Pt I, p 443. 
Under section 3(3)(a) of the Santhal Parganas Settlement Regulation (3 of 1872), sections 38 to 42 
and 156 and rules 4 to 9 in Order XXI in the First Schedule have been declared to be in force in the 

Santhal Parganas and the rest of the Code for the trial of suits referred to in section 10 of the Santhal 

Parganas Justice Regulation, 1893 (5 of 1893), Calcutta Gazette, 1909, Pt I, p 45. 

It has been declared to be in force in Panth Piploda by the Panth Piploda Laws Regulation, 1929 (1 of 

1929), section 2; in the Khondmals District by the Khondmals Laws. 


] 


2 Secl Preliminary 


?[(3) It extends to the whole of India except— 
( a) apee, 
(b) the State of Nagaland and the tribal areas: 


Provided that the State Government concerned may, by notification in the Official 
Gazette, extend the provisions of this Code or any of them to the whole or part 
of the State of Nagaland or such other tribal areas, as the case may be, with such 
supplemental, incidental or consequential modifications as may be specified in the 
notification. 


Explanation.—In this clause, “tribal areas” means the territories which, immediately 
before the 21st day of January, 1972, were included in the tribal areas of Assam as 
referred to in paragraph 20 of the Sixth Schedule to the Constitution. 


(4) In relation to the Amindivi Islands, and the East Godavari, West Godavari and 
Vishakhapatnam Agencies in the State of Andhra Pradesh and the Union territory 
of Lakshadweep, the application of this Code shall be without prejudice to the 
application of any rule or regulation for the time being in force in such Islands, 
Agencies or such Union Territory, as the case may be, relating to the application of 


this Code]. 
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[s 1.3.5] Associated Words............... kod ey ime © E AE aaa LL A 


[s 1.1] Previous Procedure 


The first Code of Civil Procedure was Act 8 of 1859. Prior to that, the procedure of the 
mofussil courts was regulated by special Acts and Regulations repealed by Act 10 of 1861; 
and the procedure of the Supreme Courts was under their own rules and orders and certain 
Acts, for example Act 17 of 1852 and Act 6 of 1854. The Code of 1859 applied to mofussil 
courts only. In 1862, the Supreme Court and the Courts of Sadder Diwani Adalat in the 
Presidency towns were abolished by the Indian High Courts Act, 1861 (24 and 25 Vic C 104) 
and the powers of those courts were vested in the chartered high courts. The Letters Patent 
of 1862 establishing the high courts extended to them the procedure of the Code of Civil 


2. Substituted by Act 104 of 1976, section 2, for sub-section (3) (w.e.f. 1-2-1977). 
3. Clause (a) omitted by the Jammu and Kashmir Reorganisation Act, 2019 (34 of 2019), sections 95, 96 
and Fifth Schedule, Table-1 (w.e.f. 31-10-2019). Clause (a), before omission stood as under: 
“(a) the State of Jammu and Kashmir;”. 


Short Title, commencement and extent Secl 3 


Procedure, 1859. The Charters of 1865, which empowered the high courts to make rules and 
orders regulating proceedings in civil cases required them to be guided as far as possible by the 
provisions of the Code of 1859 and subsequent Amending Acts. 


Such Amending Acts were: Act 4 of 1860; 43 of 1860; 23 of 1861; 9 of 1863; 20 of 1867; 
7 of 1870; 14 of 1870; 9 of 1871; 32 of 1871; and 7 of 1872. 


The next Code was Act 10 of 1877, which repealed that of 1859. This was amended by 
Acts 18 of 1878 and 12 of 1879; then superseded by the Code of 1882 (Act 14 of 1882). This 
was amended by Acts 15 of 1882; 14 of 1885; 4 of 1886; 10 of 1886; 7 of 1887; 8 of 1887; 7 
of 1888; 10 of 1888; 13 of 1889; 8 of 1890; 6 of 1892; 5 of 1894; 7 of 1895 and 13 of 1895, 
and then superseded by the present Code of Civil Procedure, 1908 (CPC). 


After that, there have been two important Amending Acts, Act 2 of 1951 and Act 66 
of 1956 which mainly carried out certain changes necessitated by certain provisions of the 
Constitution of India and the reorganisation of certain States. In 1976, the Parliament enacted 
the Civil Procedure (Amendment) Act 104 of 1976, which has carried out drastic changes both 
in the sections and the rules. The Act received the assent of the President on the 9 September 
1976. In exercise of powers conferred by sub-section (2) of section 1, the Central Government 
issued a Notification, GSR 15 (E) dated the 14 January 1977, which appointed 1 February 
1977 as the date on which the provisions of the new Act except sections 12, 13 and 50 would 
come into force and 1 May 1977, as the date when sections 12 and 50 would come into force. 
A notification GSR 416 (E) dated 27 June 1977, fixed 1 July 1977 as the date when section 
13 would come into force. 


Since then, there have been two very important Amending Acts, the Code of Civil 
Procedure (Amendment) Act, 1999 and the Code of Civil Procedure (Amendment) Act, 
2002. In fact, the Code of Civil Procedure (Amendment) Act, 1999 was passed by the 
Parliament inserting various amendments for speedy disposal and curtailing delays at 
various stages of the suit and appeals. These drastic changes made did not find favour with 
majority of bar associations who were of the opinion that due to these rigorous changes, 
the litigants would suffer injustice. Before the action for enforcement of Code of Civil 
Procedure (Amendment) Act, 1999 could be taken, various representations were received 
and the Bar Council of India and various bar associations requested the government to 
reconsider the provisions of the Code of Civil Procedure (Amendment) Act, 1999. The 
matter was reconsidered and after consulting all concerned, the Code of Civil Procedure 
was further amended vide Code of Civil Procedure (Amendment) Act, 2002 and the effects 
of drastic changes made in the Code of Civil Procedure (Amendment) Act, 1999 were 
diluted. 


In exercise of the powers conferred by sub-section (2) of section 1 of the Code of Civil 
Procedure (Amendment) Act, 1999 (46 of 1999), the Central Government appointed 1 
July 2002, as the date on which all provisions [except clause (iii) of section 16, clause (iii) 
of section 18 so far as it relates to rules 9 and 10 of O VIII of the First Schedule to the 
CPC and section 30] of the said Act came into force vide SO 603(E), dated 6 June 2002, 
published in the Gazette of India, Pt II, section 3(ii), dated 6 June 2002. Further, vide SO 
604(E), dated 6 June 2002, published in the Gazette of India, Pt II, section 3(ii), dated 
6 June 2002, in exercise of the powers conferred by sub-section (2) of section 1 of the 
Code of Civil Procedure (Amendment) Act, 2002 (22 of 2002), the Central Government 
appointed 1 July 2002, as the date on which the provisions of the said Act came into force. 
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[s 1.2] Consolidate and Amend 


Since the object of the Act, as stated in the preamble is both to consolidate and amend, the 
Act has to be construed as forming a Code, exhaustive of the matters dealt with therein.’ To 
consolidate a law means to collect the statutory law relating to a particular subject and to bring 
it down to date in order that it may form a useful Code applicable to the circumstances existing 
at the time when the consolidation Act is enacted.’ The provisions of the Act have accordingly 
to be construed with reference to the circumstances existing at the time of its enactment.® If 
the language is plain and unambiguous, resort need not be had to the earlier law; but if it is 
capable of more than one meaning, it is permissible to refer to the previous state of law to fix 
the meaning of the provision under construction.’ This is so because a consolidating Act raises 
the presumption that it does not intend to alter the earlier law.® Yet, the House of Lords spelt 
out a change in the law from the Companies Consolidation Act, 1908 and one of the Law 
Lords refused to look into the history of the clauses of the Act.’ The better view, however, 
seems to be that when substantial changes have been made, the previous Acts may be looked 
into in order to find out whether a different construction is required on the same word in 
different provisions.” Since the CPC is both, a consolidating and an amending enactment, 
where it plainly amends, resort cannot be had to the earlier law. 


It has been observed by the Patna High Court that CPC is a complete code in itself. Once 
proceedings are initiated under the Code, rights and remedies have to be looked thereunder. 
All other manner and/or procedure are impliedly prohibited.” 


[s 1.3] Interpretation of the Act 


A statute is an edict of the Legislature. The language employed in a statute is the 
determinative factor of legislative intent. The first and primary rule of construction is that 
the intention of the legislature must be found in the words used by the Legislature itself.!? In 
RMD Chamarbaugwala v UOI,” the Supreme Court observed that a statute is to be construed 
according “to the intention of them that make it”. The duty of the judicature is “to act upon 
the true intention of the Legislature — the mens or sententia legis.“ 


4. Ravula Subba Rao v CIT, AIR 1956 SC 604 : (1956) 2 Mad LJ 43 : (1956) 1 SCR 577 : (1956) SCJ 
591 : (1956) SCA 1025 : (1956) 30 TTR 163 (SC). 
5. Premlal Mullick v The Administrator-General of Bengal, (1895) ILR 22 Cal 788 (PC); Shantha Nand Gir 
Chela v Basudevanand, AIR 1930 All 225, 230 (FB). 
6. Premlal Mullick v The Administrator-General of Bengal, (1895) ILR 22 Cal 788 (PC); Gulabchand 
Gambhirmal v Kudilal Govindram Seksaria, AIR 1951 MB 1, 5. 
7. Venkateswara Sarma v SN Venkatesa Aiyar, AIR 1941 Mad 449 : (1941) ILR Mad 599; Jiban Krishna 
Dutta v Sailendra Nath Shee, AUR 1946 Cal 272 : (1946) ILR Cal 250 : (1945-46) 50 Cal WN 129: (1945) 
81 Cal LJ 216; SD Krishna Ayyangar v SV Nallaperumal Pillai, AIR 1920 PC 56 : (1920) ILR 43 Mad 
550, pp 559, 565 : (1919-20) 47 IA 33, p 42 : (1895) ILR 22 Cal 788 : 22 IA 107 : (1920) Mad WN 
419; Narendra v Kamal Basini, (1896) ILR 23 Cal 563 : 23 IA 18; Kondayya Chetti v Narasimbulu 
Chetti, (1897) ILR 20 Mad 97, p 103; Lala Suraj Prosad v Golab Chand, (1901) ILR 28 Cal 517; 
Gulabchand Gambhirmal v Kudilal Govindram, AIR 1952 MB 149 (FB) : (1952) ILR MB 15; Haricharan 
Karanjai v Ulipur Bank Ltd, AIR 1942 Cal 442 : (1941-42) 46 Cal WN 634 : (1942) 75 Cal LJ 203. 
8. Gilbert v Gilbert and Boucher, (1928) p 1; Re Turners Will Trusts, (1937) 1 Ch 15; Poonamchand v Municipal 
Board, Jhalawar, AIR 1965 Raj 98, p 102 : (1964) Raj LR 620 : (1964) Raj LW 620. 
9. Food Controller v Cork, (1923) AC 647. 
10. Rv Burt, Ex Parte Presburg, (1960) 1 QB 625. 
11. Kapildeo Prasad v Ramanand Prasad, AIR 2007 Pat 1 : 2007 (2) AIR Jhar. 231. 
12. Padmasundara Rao v State of Tamil Nadu, AIR 2002 SC 1334, p 1340 : (2002) 3 SCC 533. 
13. RMD Chamarbaugwala v UOI, AIR 1957 SC 628, p 631 : (1957) 1 SCR 930. 
14. Salmond, Jurisprudence, 11th Edn, p 152. 
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Ifa statutory provision is open to more than one interpretation, the court has to choose that 
interpretation which represents the true intention of the Legislature.'° 


The task is often not an easy one and the difficulties arise because of various reasons. To 
mention a few of them: words in any language are not scientific symbols having any precise or 
definite meaning, and language is but an imperfect medium to convey one’s thought, much 
less of a large assembly consisting of various shades of opinion. 6 


The Supreme Court explained it thus: 


The tragedy is that although in the matter of correspondence or conversation the person 
who has spoken the words or used the language can be approached for clarification, the 
legislature cannot be approached as the Legislature, after enacting a law or Act, becomes 
functus officio so far as that particular Act is concerned and it cannot itself interpret it. 


Quoting Frankfurther with approval, Pasayat, J, observed in State of Jharkhand v Govind 
Singh,” as follows: 


Where, however, the words were clear, there is no ambiguity and the intention of the 
Legislature is clearly conveyed, there is no scope for the Court to innovate or take upon 
itself the task of amending or altering the statutory provisions. In that situation the Judges 
should not proclaim that they are playing the role of a law-maker merely for an exhibition 
of judicial valour. They have to remember that there is a line, though thin, which separates 
adjudication from legislation. That line should not be crossed or erased. This can be 
vouchsafed by ‘an alert recognition of the necessity not to cross it an instinctive, as well as 
trained reluctance to do so. 


The courts are therefore, held as “finishers, refiners, and polishers of legislatures which 
give them in a state requiring varying degrees of further processing”.'? However, it must be 
borne in mind that “it is impossible even for the most imaginative legislature to forestall 
exhaustively situations and circumstances that may emerge after enacting a statute where 
its application may be called for. It is in such a situation the Courts’ duty to expound arises 
with a caution that the Court should not try to legislate”.”° 


The process of construction, therefore, combines both literal and purposive approaches. In 
other words, the legislative intention, i.e., the true or legal meaning of an enactment is derived by 
considering the meaning of the words used in the enactment in the light of the discernible purpose 
or object which comprehends the mischief and its remedy to which the enactment is directed.” 


The following are some of the leading rules for the construction of statutes: 


[s 1.3.1] Literal and Grammatical Construction 


The golden rule for the interpretation of this as well as other Acts is to consider the plain 
meaning of the words used.” The court's function is not to say what the Legislature meant but 
to ascertain what the Legislature has said it meant.”? 


15. District Mining Officer v Tata Iron and Steel Co, AIR 2001 SC 3134, p 3152 : (2001) 7 SCC 358. 

16. Justice GP Singh, Principles of Statutory Interpretation, 12th Edn, 2010, p 3. l 

17. JP Bansal v State of Rajasthan, AIR 2003 SC 1405, p 1409 : (2003) 45 SCC 134. 

18. State of Jharkhand v Govind Singh, AIR 2005 SC 294, p 297 : (2005) 10 SCC 437 (See: Frankfurther 
Some Reflections on the Reading of Statutes in “Essays on Jurisprudence”, Columbia Law Review. p5 1). 

19. See Corrocraft Ltd v Pan American Airways, (1968) 3 WLR 714, p 732. 

20. Bhatia International v Bulk Trading S.A., AIR 2002 SC 1432, p 1437 : (2002) 4 SCC 105. 

21. Justice GP Singh, Principles of Statutory Interpretation (12th Edn, 2010), p 12. 

22. Udebhan v Kapoor Chand, AIR 1967 P&H 53, 59 : (1966) 68 Punj LR 591; Moolji Jaitha v Khandesh 
Spinning and Weaving Mills, AIR 1950 FC 83, 116; Om Prakash v Emperor, AIR 1948 Ngp 199 : (1947) 
ILR Nag 579; Joseph D’Silva v Emperor, AIR 1947 Bom 310 : (1946) ILR Bom 1069; Sales-tax 
Officer v Kanhayalal, AIR 1959 SC 135 : (1959) 1 SCR 1350 : (1959) SC] 53. 

23. Tukino v Actea District Mooriland Board, AIR 1941 PC 109; Salish v Sudhir, AIR 1942 Cal 429 : (1942) 
46 Cal WN 541, p 543; Lala Suraj v Golab Chand, (1900) ILR 27 Cal 724. 
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The court cannot proceed on the assumption that the Legislature has made a mistake. Even 
if there is a defect, it is not for the court to add to or amend the words of a statute or to supply a 
causus omissus. That is for the Legislature.” It is always dangerous to paraphrase an Act.” When 
the language is clear, it is the duty of the court to give effect to it% without calling in aid outside 
considerations to ascertain the intentions of the Legislature.” Statutory provisions cannot be 
whittled down by general principles of equity, justice and good conscience.** Nor can they be 
avoided on the ground of hardship or inconvenience when the meaning is clear on the face of 
the statute;”? nor is the court concerned with the motive of Parliament in enacting the statute”? 
or its wisdom.” It is also well-settled that the true import of provisions which are explicit 
cannot be limited or controlled by recourse to what is said to be the spirit of the legislation.” 


Where, however, the language of a provision is of doubtful import, that which advances the 
object of the statute? or its validity has to be preferred.” It is then permissible to call in aid the 
well-settled rules of construction and in particular, the history of the legislation, the mischief 
intended to be remedied, the scheme of the Act and the consequences which may flow from 
accepting one or the other of the interpretations, since no legislative body is presumed to confer 
a power which is capable of misuse.” When two constructions are possible, the one which makes 
the provision legal’ or which avoids injustice,” or absurdity,” is to be preferred. In interpreting 
the provision of a statute, that construction should be adopted which would give effect to all 
parts thereof and would not render any of them meaningless or inoperative.” It is not a sound 
principle of construction to brush aside words in a statute as being inapposite surplusage if they 
can have appropriate application in circumstances conceivably within the statute.“° 


24. Nalinkya v Sham Sundar, AIR 1953 SC 148 : (1953) 4 SCR 533; British India General Insurance Co 
Ltd v Itbar Singh, AIR 1959 SC 1331 : (1960 1 SCR 168. 

25. Durga Chowdhrani v Jawahar Singh, (1890) ILR 18 Cal 23. 

26. Sales-tax Officer v Kanhaya Lal, AIR 1959 SC 135; KM Viswanatha Pillai v KMS Pillai, AIR 1969 SC 
493 : (1969) 1 SCC 88; Nandlal More v Ramchandran Mirchandani, AIR 1968 Bom 208 : (1966) 68 
Bom LR 871; Bharat Sarvodaya Mills Co Ltd v Mohata Bros, AIR 1969 Guj 178, 186 : (1969) 10 Guj LR 
457; Gram Panchayat, Murthal v Land Acquisition Collector, AIR 1972 Punj 36; UOI v Authority under 
the Minimum Wages Act, AIR 1969 Bom 310; Khusilal v Board of Revenue, AIR 1967 MP 201. 

27. New Piece Goods Bazaar Co Ltd, Bombay v CIT, Bombay, AIR 1950 SC 115 : (1950) SCR 513 : (1950) 
SC] 437. 

28. Jayachand v Doli Govinda, AIR 1944 Cal 272 : (1944) 48 Cal WN 454. 

29. CIT, West Bengal v Sri Kishab Chandra Mandal, AIR 1950 SC 265 : (1950) SCR 435 : (1950) SC] 364. 

30. RMDC v State of Mysore, AIR 1962 SC 594; Gajapati Narayan Deo v State of Orissa, AIR 1953 SC 
375 : (1954) SCR 1 : (1953) SCJ 592. 

31. Srinivasamurthy v State of Mysore, AIR 1959 SC 894. 

32. Kesavan Madhava Menon v State of Bombay, AIR 1951 SC 128 : (1951) SCR 228 : (1951) SCJ 182; 
Rananjaya Singh v Baijnath Singh, AIR 1954 SC 749 : (1955) 1 SCR 671 : (1954) SC] 838. 

33. Kanai Lal v Paramnidhi, AIR 1957 SC 907 : (1958) SCR 360; Ganpat Ragho v Maharashtra Revenue 
Tribunal, AIR 1970 Bom 86 : (1970) ILR Bom 626 : (1969) 71 Bom LR 815. 

34. State of Rajasthan v Mewar Sugar Mills Ltd, AIR 1969 SC 880; Corp of Calcutta v Liberty Cinema, AIR 
1965 SC 1107. 

35. Keshavananda v State of Kerala, AIR 1973 SC 1461, pp 1619, 1934 : (1973) 4 SCC 225. 

36. Sushil v Emperor, AIR 1943 Cal 489 : (1943) 47 Cal WN 757. 

37. Manindrdv Gopi Ballav, AIR 1941 Cal 353 : (1941) 45 Cal WN 44, p 48. 

38. Parulekar v District Magistrate, Thane, AIR 1952 SC 324 : (1952) SCR 683 : (1952) SCJ 476; State of 
Punjab v Ajaib Singh, AIR 1953 SC 10 : (1953) SCR 204 : (1952) SCJ 664. f 

39. Shiv Bahadur Singh v State of Vindhya Pradesh, AIR 1953 SC 394 : (1953) SCR 1189 : (1953) SC] 
563; Venkataramana v State of Mysore, AIR 1958 SC 255 : (1958) SCR 895 : (1958) SC] 382; Sirajul 
Haq v SC Board of Wakf, AIR 1959 SC 198 : (1959) SCR 1287 : (1959) SC] 367. 

40. Aswini Kumar v Arabinda Bose, AIR 1952 SC 369 : (1953) SCR 1 : (1952) SC] 568. 
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[s 1.3.2] Logical Construction 


While the duty of the court is to ascertain the intention of the legislature from the words 
actually used, it does not mean that the decision should rest on a literal interpretation of 
the words used in disregard of all other materials, to arrive at the real meaning. It would be 
legitimate to consider what was the law before the Act was passed, and what was the mischief 
or defect for which the law had not provided, and what remedy the Parliament had appointed, 
and the reasons for the remedy.“ The grammatical construction of the words cannot always be 
treated as invariable, and it must yield to the context when that is required.” 


[s 1.3.3] Harmonious Construction 


The CPC is one continuous whole, the sections being enacted simultaneously;*’ and 
therefore, in order to ascertain the true legislative intent, the words and phrases are to be 
taken, not in an isolated and detached manner dissociated from the context, but are to be 
read together and construed in the light of the purpose and object of the Act itself.“ Hence, 
when two procedures or two remedies are provided, one of them is not to be construed as in 
derogation of the other,‘ and that construction should be adopted which would give effect 
to all the provisions.*° The sub-sections of a section must be read as parts of an integral whole 
and as interdependent, and that construction should be adopted which would reconcile them 
and avoid repugnancy.*” 


As aptly observed, it should not be lightly assumed that “Parliament had given with one 
hand what it took away with the other”.** Venkatarama Aiyar, J, put it thus: 


The rule of construction is well settled that when there are in an enactment two provisions 
which cannot be reconciled with each other, they should be so interpreted that, if possible, 
effect should be given to both. This is known as the rule of harmonious construction.” 


It is a cardinal principle of construction of a statute that effort should be made in construing 
the different provisions so that each provision will have its play and in the event of any conflict 
a harmonious construction should be given.” 


[s 1.3.4] Liberal Construction of Procedure Codes 


Procedure is mere machinery and its object is to facilitate and not to obstruct the 
administration of justice.*' The CPC should therefore be considered liberally and, as far as 


41. RMDC v VOI, (1957) SCR 930 : (1957) SCJ 593 : (1957) SCA 912; Bipal Beni v Sawarkar, AIR 1962 
Bom 167. 

42. Regional Provident Fund Commr v Sri Krishna Metal Mfg Co, AIR 1962 SC 1536. 

43. Arjun Rantara v Krishna Chandra, AIR 1942 Pat 1; Janardhan v Ramdhone, (1896) ILR 23 Cal 738, 743. 

44. Dharshan Singh v State of Punjab, AIR 1953 SC 83 : (1953) SCR 319 : (1953) SCJ 48; Poppatlal 
Shaw v State of Madras, AIR 1953 SC 274 : (1953) SCR 677 : (1953) SCJ 369. 

45. Gaur Chand v Pradyamma, AIR 1945 Cal 6 : (1943) ILR 2 Cal 485; Ram Lakan v Bisweswar, AIR 1948 
Nag 214 : (1948) ILR Nag 85; Kishan v Habibullah, AIR 1946 All 448 : (1947) ILR All 63; Ayodhya 
Prasad v Bala Mukund, (1886) ILR 8 All 354. 

46. CV Rama Rao v E Narayana, AIR 1963 AP 168 (FB). 

47. Madan Lal v Shree Changdeo Sugar Mills, AIR 1962 SC 1543; Turabuddin v Commr, Meerut Division, 
AIR 1972 All 146. 

48. Dormer v Newcastle-on-Tyne Corp, (1940) 2 All ER 521 p 527 (CA) [Goddard, LJ]. 

49. Venkataramana Devaru v State of Mysore, AIR 1958 SC 255, p 268 : (1958) SCR 895. 

50. British Airways Plc v VOI, AIR 2002 SC 391 p 393 : (2002) 2 SCC 95. 

51. Indrajit Pratap v Amar Singh, (1923) ILR Pat 676, p 684 : 50 IA 183, p 191; Johuram Bibi v Howrah Jute 
Mills, AIR 1948 Cal 134 : (1948) ILR 2 Cal 1; Jyoti Bhusan v BN Sarkar, AIR 1945 All 311 : (1945) ILR 
All 165; Sangram Singh v Election Tribunal, Kotah, AIR 1955 SC 425, p 429 : (1955) 2 SCR 1. 
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possible, technical objections should not be allowed to defeat substantial justice.” A technical 
construction of sections that leaves no room for reasonable elasticity of interpretation should be 
guarded against.’ No defence should be excluded except where to do so would be to negative 
the provision of a rule of procedure. It is no longer the province of procedure to exclude 
defences.’ The CPC is a body of general law, designed to facilitate justice. It should not be 
treated as an enactment providing for punishment and penalties. The law of justice should be 
so constructed as to render justice where reasonably possible.” 


A construction which reduces the statute to a futility has to be avoided. A statute or any 
enacting provision therein must be so construed as to make it effective and operative on the 
principle expressed in the maxim ut res magis valeat quam pereat, i.e., a liberal construction 
should be put upon written instruments, so as to uphold them, if possible, and carry into effect 
the intention of the parties.” 


[s 1.3.5] Associated Words 


When one or more words which are susceptible of analogous meaning are coupled together 
noscitur a sociis, they are understood to be used in their cognate sense and accordingly, the 
more general is restricted to a sense analogous to the less general;*” but this rule of construction 
cannot be invoked where the intention of the legislature is clear and unambiguous.”* Where 
general words follow particular and specific words of the same nature, the general words must 
be confined to things of the same kind as those specified.” 


[s 1.3.6] Legal Fiction 


Legal fiction is a statutory creation which helps assume the existence of a fact or taking place 
of an event which neither exists in reality nor has actually happened. According to dictionary 
meaning, a legal fiction presupposes the correctness of the state of facts on which it is based 
and all the consequences which flow from that state of facts have to be worked out to their 
logical conclusion. When a statute enacts that something shall be deemed to have been done, 
which in fact and in truth was not done, the court is entitled and bound to ascertain for 
what purposes and between what person the statutory fiction is to be resorted to.°' Further, 
the court is to assume all those facts and consequences which are incidental or inevitable 
corollaries to giving effect to the fiction.” The Supreme Court has held that the Legislature is 


52. Jyoti Bhusan v BN Sarkar, AIR 1945 All 311; Bhala v Ranrati, AIR 1946 All 425 : (1946) ILR All 615; 
Ashraj v Karim Bux, AIR 1949 All 198; Punjab Co-op Bank Ltd v Bikram Lal, AIR 1959 Punj 71. 

53. Sangram Singh v Election Tribunal, AIR 1955 SC 425 : (1955) 2 SCR 1 : (1955) SCJ 431 : (1955) 
SCA 545; Ramachandra v Gopi Krishna, AIR 1957 Pat 260; Binda Prasad v United Bank Ltd, AIR 1961 
Pat 152. 

54. Chhatto Lal v Narayan Das, AIR 1930 Cal 53 : (1929) ILR 56 Cal 704. 

55. Chinnammal v P Arumugham, (1990) 1 SCC 513. 

56. CIT v Hindustan Bulk Carriers, AIR 2003 SC 3942 : (2003) 3 SCC 57. 

57. Chana Lal v State of Gujarat, AIR 1961 Guj 27. 

58. Nagpur Corp v Its Employees, AIR 1960 SC 675 : (1960) 2 SCR 942 : (1961) 2 SCJ 134: (1960) 
1 SCA 596. 

59. Kochunni v States of Madras and Kerala, AIR 1960 SC 1080 : (1960) 3 SCR 887 : (1961) 2 SCJ 
443 : (1960) 2 SCA 412. 

60. P Ramanatha Aiyar’s Law Lexicon, (2nd Edn, 1997), p 1099. 

61. Ex parte, Walton, Re Ley, (1881) 17 Ch D 746, p 756. 

62. East End Dwelling Co Ltd v Finbury Borough Council, (1951) 2 All ER 587, p 599. 
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quite competent to create a legal fiction, in other words, to enact a deeming provision for the 
purpose of assuming the existence of a fact which does not really exist.® 


In State of Travancore-Cochin v Shanmugha Vilas Cashewnut Factory, SR.Das, J, (as he then 
was) expressed the view that a thoughtful effect must be given to the legal fiction, it should 
not be extended beyond the purpose for which it is created. Later on he re-affirmed the above 
view, as Acting CJ, in Bengal Immunity Co Ltd v State of Bihar, wherein he stated that “legal 
fictions are created only for some definite purpose”, and proceeded to add that a “legal fiction 
is to be limited to the purpose for which it was created and should not be extended beyond 
that legitimate field”. 


The general rule is that a legal fiction cannot be extended beyond the specific purpose for 
which it is enacted; but in construing its scope, it will be proper and even necessary to assume 
all those facts on which alone the legal fiction can operate. 


[s 1.3.7] Judicial Precedents 


In procedure, uniformity of decision is important,” and if a judge finds a principle laid 
down by competent authority, it is better to apply it even if his own mind is not satisfied, 
than to fritter it away in its application to cases which manifestly come within it.® This rule, 
however, will not apply in case of conflicting decision of Benches of equal jurisdiction.® It has 
been observed by the Supreme Court that in cases of conflict among Bench decisions of the 
same court, the better course for the Bench hearing the case is to refer the question to a Full 


Bench.” 


[s 1.3.8] Proceedings of the Legislature 


The proceedings of the Legislature in passing an Act are to be excluded in the consideration 
of the judicial construction of the Act. That was laid down by the Privy Council in Administrator 
General v Premlal Mullick,’ and also by the Supreme Court in Aswini Kumar's case.’? These 
proceedings include reports of the select committee, statements of objects and reasons attached 
to bills and debates of the legislature.” Thus, the report of the Law Commissioner on which the 
Indian Penal Code, 1860 was based was held to be inadmissible for construing its provisions, 
though valuable as a piece of history.” It has, however, been held by the federal court that the 


63. JK Cotton Spinning & Weaving Mills Ltd v UOI, AIR 1988 SC 191, p 202 : (1987) Supp SCC 350. 

64. State of Travancore-Cochin v Shanmugha Vilas Cashewnut Factory, AIR 1953 SC 333, p 343 : (1954) 
SCR 53. 

65. Bengal Immunity Co Ltd v State of Bihar, AIR 1955 SC 661, p 680. 

66. CIT v Teja Singh, AIR 1959 SC 352 : (1959) Supp 1 SCR 394 : (1959) SC] 425; Jumrati v Bannerjee, 
AIR 1962 Cal 525 (FB). i 

67. Sadasivan v Ramalinga, 2 1A 219 : 15 Beng LR 383; Ful Kumari v Ghanshyam, (1903) ILR 31 Cal 511. 

68. Usil v Hailes, (1877) 3 CPD 327; Harrow Chander v Surodhoni, (1868) 9 WR 402. ` 

69. Peramanayagam v Sivaraman, AIR 1952 Mad 419. 

70. Jaisri Sahu v Raj Dewan Debey, (1962) 1 SCJ 578. 

71. Administrator General v Premlal Mullick, 22 1A 107. 

72. Aswini Kumar Ghose v Arabinda Bose, AIR 1952 SC 369 : (1953) SCR 1 : (1952) SC] 568. 

73. Administrator General v Premlal Mullick, (1895) ILR 22 Cal 788 : 22 IA 107; Krishna 
Ayyangar v Nallaperumal, 47 IA 33; Midnapur Zamindary v Chandra Singh Dhudhuia, AIR 1943 Cal 
544 : (1943) ILR 2 Cal 245 : (1943) 47 Cal WN 733; Queen Empress v Shri Churn, (1895) ILR 22 Cal 
1017; Queen Empress v Tilak, (1898) ILR 22 Bom 112; Maharaj Tewari v Har Charan, (1903) ILR 26 
All 144. 

74, Mobarik Ali v State of Bombay, AIR 1957 SC 857 : (1958) SCR 328 : (1958) SCJ 111 : (1958) SCA 665. 
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White Paper and the report of the joint select committee on which the Government of India 
Act, 1935, was based could be referred to as the historical facts in construing Item 48 of List 
II of the said Act.” It has likewise been held that the report of the drafting committee of the 
Constituent Assembly may be referred to when there is ambiguity in the meaning of the article 
in the Constitution of India, but it cannot be read so as to control its meaning.”° 


Statements of Objects and Reasons are inadmissible for construing the plain words of a 
;7 but it has b bserved that th be used for the limited f ini 

statute;”” but it has been observed that they may be used for the limited purpose of ascertaining 
the conditions which prevailed at the time of passing the legislation.’ Speeches made by 
members in the course of debates cannot be used for interpreting a statute.” Acceptance or 
rejection of amendments to a Bill is not admissible as forming history of legislation® nor can 
the fact of deletion of a word from the provisions of the Bill in the course of the debates be 
relied on as an aid in the construction of the statute as enacted.” 


[s 1.3.9] Parts of the Statute — Preamble 


The preamble of a statute serves as “a key to open the minds of its makers” and shows the 
general purposes for which they enacted its several provisions.” It can be properly resorted to 
where doubts and ambiguities arise upon the words of the enacting part? and to expound in 
such a case, the nature, extent and application of powers actually conferred, though it cannot 
be construed as substantively creating them. But, where the language of the enactment is 
clear, the preamble cannot be used to cut down or limit its operation.” Likewise, the long title 
of an enactment cannot be used for restricting the plain terms of an enactment,* though it 
might throw light on the intent and design of the Legislature and the scope and purpose of 
the Legislation.” Headings prefixed to sections are regarded as preambles to those sections and 


75. Re CP and Berar Motor Spirit Taxation Act, (1939) 1 FCR 18. 

76. AK Gopalan v State of Madras, AIR 1950 SC 27 : (1950) SCR 88 : (1950) SCJ 174. 

77. Ashvini Kumar v Arvind Bose, AIR 1952 SC 369. 

78. State of West Bengal v Subodh Gopal Bose, AIR 1954 SC 92 : (1954) SCR 587 : (1954) SCJ 127; 
Ranganathan v Govt of Madras, AIR 1955 SC 604 : (1955) 2 SCR 374 : (1955) SCJ 515 : (1955) SCA 
841; Kanga Valley State Co v Kidarnath, AIR 1961 P&H 540 (FB); Re Oriental Gas Co, AIR 1961 Cal 
267; Jai Lal v Delhi Administration, AIR 1962 SC 1781. 

79. State of Travancore Cochin v Bombay Co Ltd, AIR 1952 SC 366 : (1952) SCR 1112 : (1952) SCJ 527; AG 
of Bengal v Premnath Mullick, 22 1A 107, p 118; Gopalan v State of Madras, AIR 1950 SC 27 : (1950) 
SCR 88; Keshavananda v State of Kerala, AIR 1973 SC 1461, p 1633; US v Trans-Missouri Freight Assn, 
(1897) 109 US 290, 318. 

80. Aswini Kumar v Arvind Bose, AIR 1952 SC 369. 

81. Express Newspapers v UOI, AIR 1958 SC 578 : (1959) SCR 12 : (1958) SCJ 1113 : (1958) SCA 952. 

82. Re Berubari Union and Exchange of Enclaves, AIR 1960 SC 845 : (1960) 3 SCR 250. 

83. Attorney General v Prince Ernest Augustus of Honover, (1957) 1 All ER 49 : (1957) AC 436 (HL). 

84. Keshavananda v State of Kerala, AIR 1973 SC 1461 : (1973) 4 SCC 225. 

85. Burrakur Cool Co v UOTI, AIR 1961 SC 954 : (1961) 2 SCA 523; Kochunni v States of Kerala and 
Madras, AIR 1960 SC 1080; Re Kerala Education Bill, AIR 1958 SC 956 : (1959) SC] 321; Thangal 
Kunju Musaliar v Venkatachalam, AIR 1956 SC 246 : (1955) 2 SCR 1196 : (1956) SC] 323 : (1956) 
SCA 259; Biswambhar Singh v State of Orissa, AIR 1954 SC 139 : (1954) SCR 842 : (1954) SC] 219; 
Aswini Kumar v Arvind Bose, AIR 1952 SC 369; Siddhi Vinappa v Sivalingappa, AIR 1951 Bom 137 
(FB); CIT ù Ahmed Bhai Umar Bhai and Co, AIR 1950 SC 134 : (1950) SCR 333 : (1950) SCJ 374; 
Harishankar v State of Madhya Pradesh, AIR 1954 SC 465 : (1955) 1 SCR 380 : (1954) SCJ 637; 
Bhatnagors v UOI, AIR 1957 SC 478 : (1957) SCR 700 : (1957) SCJ 546 : (1957) SCA 810; Moripur 
Zamindary Co v State of Bihar, AIR 1962 SC 660; Venkataswami v Narasram, AIR 1966 SC 361, 365. 
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cannot control the plain words of the statute, but they can be referred to for resolving doubts 
where the words of the enactment are ambiguous.** 


According to Sir John Nicholl: 


It is to preamble more specially that we are to look for the reason or spirit of every 
statute, rehearsing this, as it ordinarily does, the evil sought to be remedied, or the doubts 
purported to be removed by the statute, and so evidencing, in the best and most satisfactory 
manner, the object or intention of the Legislature in making or passing the statute itself.” 


In the Sussex Peerage case, Tindal, CJ, while delivering the opinion of the Judicial 
Committee of the House of Lords, stated as follows: 


“If any doubt arises from the terms employed by the Legislature, it has always been held 
a safe means of collecting the intention to call in aid the ground and cause of making the 
statute, and to have recourse to the preamble. . .” 


In the well-known case of Smith v Hughes,’ Lord Parker, CJ, held that prostitutes who 
attracted the attention of passers-by from balconies or windows were soliciting “in a street” 
within the meaning of the Street Offences Act, 1959. It was stated (at p 832): 


For my part, I approach the matter by considering what is the mischief aimed at by this 
Act. Everybody knows that this was an Act intended to clean up the streets, to enable people 
to walk along the streets without being molested or solicited by common prostitutes. 


It was pointed out that if the Act was intended to clean up the streets, the precise place from 
which a prostitute addressed her solicitations to somebody walking in the street became irrelevant. 


The words of a statute, when there is doubt about their meaning, are to be understood in the 
sense in which they best harmonise with the subject of the enactment. According to Maxwell, 
“their meaning is found not so much in a strict grammatical or etymological propriety of 


lan , Nor even in its popular use, as in the subject, or in the occasion on which they are 
p 
. - > 
used and the object to be attained”.”” 


Referring to the question as to how far the enacting provisions are controlled or restricted 
by the Preamble, Lord Normand observed: 


There may be no exact correspondence between preamble and the enactment, and the 
enactment may go beyond, or it may fall short of, the indications that may be gathered 
from the preamble. Again the preamble cannot be of much, or any assistance in construing 
provisions which embody qualifications or exceptions from the operation of the general 
purpose of the Act. It is only when it conveys a clear and definite meaning in comparison with 
relatively obscure or indefinite enacting words that the preamble may legitimately prevail.” 


N Rajagopala Ayyangar, J, speaking for the three-judge bench of the Supreme Court 


observed as follows: 


The preamble may, no doubt, be used to solve any ambiguity or to fix the meaning 
of words which may have more than one meaning, but it can, however, not be used to 
eliminate as redundant or unintended, the operative provisions of a statute.” 


88. Bhinks v Charan Singh, AIR 1959 SC 960 : (1960) SC] 892. 

89. Brett v Brett, (1826) 3 Adams 210 : (1826) 162 ER 456. 

90. Sussex Peerage case, (1844) 11 Cl & F 85 : 8 ER 1034 (HL). 

91. Smith v Hughes, (1960) 1 WLR 830. 

92. Maxwell, Interpretation of Statutes, 12th Edn, p 76. 

93. AG v HRH Prince Ernest Augustus of Hanover, (1957) | All ER 49, p 57, 58 : (1957) AC 436 (HL). 
94. State of Rajasthan v Leela Jain, AIR 1965 SC 1296 : (1965) 1 SCR 276, p 282. 
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[s 1.3.9.1] Marginal Notes 


Marginal notes to the sections of an Act are not to be referred to for the purpose of 
construing the Act.” 


[s 1.3.9.2] Illustrations 


Illustrations in Acts of Legislature, although not part of the sections, are helpful in the 
working and application of the Acts, and it is the duty of the court of law to accept them, 
if they can be done as being both relevant and of value in the construction of the text. The 
illustrations should, in no case, be rejected because they do not square with the ideas possibly 
derived from another system of jurisprudence as to the law with which the sections deal; and 
it would require a very special case to warrant their rejection on the ground of their assumed 
repugnancy to the sections themselves. It is not to be readily assumed that an illustration to a 
section is repugnant to it and rejected.”° In fact, it would be the very last resort of construction 
to make any such assumption.” An illustration can be used, unless it goes beyond the clear 
language of the section, as an explanation of it;” but, it cannot be allowed to control the plain 
meaning of a section.” An illustration does not exhaust the full content of the section nor does 
it curtail or expand its ambit.!” 


[s 1.3.9.3] Explanation 


The true purpose of an explanation is to clarify the section, It should not be construed so 
as to destroy the meaning of or render nugatory the section of law, which it seeks to explain."°’ 
Though the description of a provision as an explanation may not be decisive of its true 
meaning, where two interpretations are possible, that should be adopted which will fit in with 
the description of the provision as an explanation.’ 


[s 1.3.9.4] Proviso 


The proper function of a proviso is to except and deal with a case which would otherwise fall 
within the language of the main enactment.!® It cannot be construed as excluding from it by 
implication whatever clearly falls within its express terms. It is a cardinal rule of interpretation 
that a proviso to a particular provision of statute only embraces the field which is covered by the 
main provision. It carves out an exception to the main provision to which it has been enacted 


95. CIT v Ahmedbhai Umarbhai, AIR 1950 SC 134; Bengal Immunity Co v State of Bihar, AIR 1955 SC 
661 : (1955) 2 SCR 603 : (1955) SCJ 672 : (1955) SCA 1140; WI Theatres v Municipal Corp, Poona, 
AIR 1959 SC 586 : (1959) SCJ 390 : (1959) 2 SCA 145; Nalinakya v Shyam Sundar, AIR 1953 SC 148; 
Balraj Kanwar v Jagatpal Singh, (1904) ILR 26 All 393 : 31 IA 132; Dukkimala v Halway, (1896) ILR 
23 Cal 55; Punardeo v Ram Sarup, ILR 25 Cal 858; Haridas Mundra v National and Grindlays Bank Ltd, 
AIR 1963 Cal 132 : (1963) 67 Cal WN 58. À 

96. Jumma Masjid v Kodimaniandra Deviah, AIR 1962 SC 847; Mahomed Syedol Ariffin v Yeoh Ooi Gark, 
AIR 1916 PC 242 : 43 IA 256 : (1916) 2 AC 275. 

97. Jadarkumar v Pushpabai, AIR 1944 Bom 29 : 45 Beng LR 924; Mahomed v Yeoh, 43 1A 256, p 263; 
Mulraj Khatau v Vishvanath Prabhuram, (1913) 37 Bom 198 : 40 IA 24, p 30. 

98. Ramaswami v Lakshmi, AIR 1962 Ker 313 : (1962) ILR Ker 130. 

99. Jadarkumar v Pushpabai, supra; Koylesh Chundar v Sonatun, (1880) ILR 7 Cal 132. 

100. Shambunath v State of Ajmer, AIR 1956 SC 404, 406 : (1956) SCR 199. 

101. South India Co-op Insurance Society v Bapiraju, AIR 1955 Mad 694 : (1956) ILR Mad 547. 

102. State of Bombay v United Motors Ltd, AIR 1953 SC 252 : (1953) SCR 1069 : (1953) SC) 373. 

103. MSM Rly Co v Bezwada Municipality, AIR 1944 PC 71 : (1945) ILR Mad 91 : 71 1A 13; Kedarnath Jute 
Mfg Co v CTO, AIR 1966 SC 12. 
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as a proviso.'™ It is foreign to the proper function of a proviso to read it as providing something 
by way of an addendum or dealing with a subject which is foreign to the main enactment.” A 
proviso may be construed in the light of the section but not a section in the light of a proviso’ 
for, a proviso is subservient to the main provision.” However, a proviso need not necessarily 
be read as a limitation. The clear language of the substantive provision as well as the proviso 
may establish that the proviso is not a limitation but a substantive provision.’ 


A proviso “is of necessity...limited in the scope to the ambit of the section which it 


qualifies”! 


According to Lord Russel, although a proviso may well be incapable of putting upon 
preceding words a construction which they cannot possibly bear, it may without doubt operate 
to explain which of the possible two meanings is the right one to attribute to them. One must, 
however, read the whole clause before attempting to construe any portion of it and a perusal 
of the proviso fixes the meaning of the words which precede it.!? However, Lord Watson 
cautioned that it is “a very dangerous and certainly unusual course to import legislation from 
a proviso wholesale into the body of the statute”.'"' 


Ayyangar, J, speaking for the Bench, observed in the case of State of Rajasthan v Leela Jain,'' 


as follows: 


So far as a general principle of construction of a proviso is concerned, it has been broadly 
stated that the function of a proviso is to limit the main part of the section and carve out 
something which but for the proviso would have been within the operative part. 


In S Sundaram Pillai v VR Pattabhiraman,''* Fazal Ali, J, observed as follows: 


...the well established rule of interpretation of a proviso is that a proviso may have three 
separate functions. Normally, a proviso is meant to be an exception to something within 
the main enactment or to qualify something enacted therein which but for the proviso 
would be within the purview of the enactment. In other words, a proviso cannot be torn 
apart from the main enactment nor can it be used to nullify or set at naught the real object 
of the main enactment. 


However, if a proviso cannot reasonably be construed otherwise than as contradicting 
the main enactment, then the proviso will prevail on the principle that it speaks the last 
intention of the makers.'" 


[s 1.3.9.5] Punctuation 


Punctuation in a statute cannot invariably be relied on in construing its provision” and 
should not be used for controlling the plain meaning of the enactment.''® 


104. Ram Narain Sons Ltd v Asst Commr of Sales-tax, AIR 1955 SC 765 : (1955) SCR 483 : (1955) SCJ 
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108. CIT, Kerala v P Krishna, AIR 1965 SC 59. 
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110. Jennings v Kelly, (1939) 4 All ER 464. 

111. West Derby v Metropolitan Life Assurance, 1897 AC 647. 

112. State of Rajasthan v Leela Jain, AIR 1965 SC 1296 : (1965) 1 SCR 276, p 283. See also Nagar Palika 
Nigam v Krishi Upaj Mandi Samiti, AIR 2009 SC 187, para 8 : (2008) 12 SCC 364. 

113. S Sundaram Pillai v VR Pattabhiraman, AIR 1985 SC 582 : (1985) 1 SCC 591. 

114. Maxwell on Interpretation of Statutes, 12th Edn, pp 190-191. 

115. Maharani of Burdwan v Krishna Kamini Dasi, (1887) ILR 14 Cal 365; Louis Pugh v Asitosh Sen, AIR 1929 
PC 69 : (1929) ILR 8 Pat 516: 561A 93. 
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[s 1.3.10] Code Exhaustive 


The essence of a Code is to be exhaustive of the matters in respect of which it declares the 
law and it is not the province of the judge to disregard or go outside the letter of the enactment 
according to its true construction.''’ Where there is no specific provision in the Code, the 
court has the power, and it would seem it is its duty to act according to justice, equity and 
good conscience.''® 


[s 1.3.11] Retrospective Operation 


Every statute which takes away or impairs vested rights acquired under the existing law 
must be presumed to be intended not to have retrospective operation,'’’ but this presumption 
does not apply to enactments affecting procedure or practice, such as the CPC. The reason 
is that no person has a vested right in any course of procedure. The general principle indeed 
seems to be that alterations in the procedure are always retrospective unless there be some good 
reasons against it," but an appellate court cannot reverse an order made under an old Code 
on the ground that the new Code has enacted a different rule.’?! The right of appeal however, 
is in the nature of a vested right. Hence, the provision in section 154 of the CPC declares 
that nothing in this Code shall affect “any present right of appeal which shall have accrued to 
any party at its commencement”. Thus, the amendment of a statutory rule made by a high 
court giving a right of appeal to a bench of two judges cannot take away a vested right of appeal 
to the Supreme Court. Though matters relating to limitation and forum are regarded as 
matters relating to procedure and are governed by the law in force at the date of the institution 
of the action, where limitation prescribed by a statute makes it impossible to enforce a claim 
which has arisen prior to the coming into force of the statute, the statute must be construed 
as inapplicable to such an action. The CPC is thus not retrospective so as to affect vested 
rights, except where the amendment has been expressly or by necessary implication been made 
retrospective. '”° 


A thing for which provision is made in the CPC must be done in the prescribed way or not 
at all.'7° 
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Madhavalal v Administrator of West Bengal, AIR 1960 SC 936 : (1960) 3 SCR 578 : (1960) 1 SCJ 15; 
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(1894) ILR 18 Bom 429; Balakrishna v Bapu, (1895) ILR 19 Bom 204; Girish Chandra v Apurba, (1894) 
ILR 21 Cal 940, 955; Bisweswar v Jasoda Lal, (1913) ILR 40 Cal 704. 
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The statement of law given by Maxwell in this regard is stated thus: 


Perhaps no rule of construction is more firmly established than this—that a retrospective 
operation is not to be given to a statute so as to impair an existing right or obligation, 
otherwise than as regards matter of procedure, unless that effect cannot be avoided without 
doing violence to the language of the enactment. If the enactment is expressed in language 
which is fairly capable of either interpretation, it ought to be construed as prospective 
only." 


As laid down by the Supreme Court, “the golden rule of construction is that, in the absence 
of anything in the enactment to show that it is to have retrospective operation, it cannot be 
construed as to have the effect of altering the law applicable to a claim in litigation at the time 
when the Act was passed”.'** In another case, the Supreme Court held that courts have looked 
with disfavour upon laws which take away vested rights or affect pending cases. Matters of 
procedure are, however, different, and the law affecting procedure is always retrospective.'” 


In Hitendra Vishnu Thakur v State of Maharashtra,‘*® the Supreme Court laid down the 
ambit and scope of an amending Act and its retrospective operation and gave five broad 
guidelines for construing a statute one way or the other. 


While dealing with the Punjab Pre-emption Act, 1913, the Supreme Court held that the 


new provision substituted by an amending Act was not retrospective.’ 


The Halsbury’s Law of England states the law on retrospective operation of statutes thus: 


“The general rule is that all statutes, other than those which are merely declaratory, 
or which relate only to matters of procedure or of evidence, are prima facie prospective, 
and retrospective effect is not to be given to them unless, by express words or necessary 
implication, it appears that this was the intention of the legislature. Similarly, the courts 
will construe a provision as conferring power to act retrospectively only when clear words 
are used.”!*? 


Francis Bennion states thus: 


The true principle is that /ex prospicit non respicit (law looks forward not back). 
Retrospective legislation is ‘contrary to the general principle that legislation by which the 
conduct of mankind is to be regulated ought, when introduced for the first time, to deal 
with future acts, and ought not to change the character of past transactions carried on upon 
the faith of the then existing law’. The basis of the principle against retrospectivity ‘is no 
more than simple fairness, which ought to be the basis of every legal rule.” 


[s 1.4] Courts of Civil Judicature 


The CPC applies to all the proceedings in courts of civil judicature, except that it does not 
affect any special or local law; or any special jurisdiction or power conferred; or any special 
form of procedure prescribed by or under any other law for the time being in force.'* It applies 
to high courts except where otherwise provided by Letters Patent or the rules for the exercise 
of original jurisdiction.'® Insolvency courts are courts of civil judicature, but their procedure 
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both in the mofussil and in presidency towns is regulated by special Acts.'** The CPC applies 
to proceedings on the admiralty side of the high court.'” It also applies to proceedings in 
the testamentary and intestate jurisdiction of the high courts and mofussil courts, except as 
otherwise provided by the Indian Succession Act, 1925'** and, subject to the provisions of 
the Divorce Act, 1869, to proceedings under it. It applies to proceedings under the Hindu 
Marriage Act, 1955, subject to the other provisions of that Act and to such rules as may be 
made by the high courts.'”” As to small cause courts, there is a special provision in sections 7 
and 8. Revenue Courts are civil courts and it has been held that they are governed by the CPC 
except in matters where a special procedure is enacted by a local Act.'*° Special provision is 
made in section 5 for such courts in order to preserve the summary character of rent litigation 
under local laws. The controller of patents is not a court, and the CPC is not applicable to 
proceedings before him.'*! Income-tax proceedings are not civil proceedings. Hence, rules 
relating to suits and appeals are not applicable to those proceedings.'*? The CPC also does 
not apply to proceedings under the Commissions of Inquiry Act, 1952,'** nor to proceedings 
before the rent controller under the rent Acts.'* 


The State Legislature of Maharashtra, by amending section 34(1) of the Maharashtra 
Industrial Development Act, 1961 (the Amendment Act of 1974), made its intention clear 
that the provisions of Part III of the Land Acquisition Act shall mutatis mutandis apply to 
the proceedings of reference to district courts under section 34(1). The state legislature was 
fully conscious that the decision of the court would be a “decree” under the CPC and that 
the grounds for the award would be a “judgment” under the CPC. Such award for judgment 
would be appealable under section 96 of the CPC, if delivered by a district court. It would 
fall under clause 15 of the Letters Patent (if delivered by a single judge of the high court). 
The reference under section 34(1) was to be made to the “court”, as defined in the Land 
Acquisition Act, and that meant a principal civil court of original jurisdiction. The expression 
“decision of the court” in section 34(2) cannot be restricted only to the principal civil court of 
original jurisdiction but must be extended to the decision of the court in accordance with the 
hierarchy of courts.’ 


[s 1.5] Extent Clause 


Prior to its amendment by Act II of 1951, section 1, clause 3, stood as follows: 


(3) This section and sections 155 to 158 extend to the whole of British India, the rest of 
the Code extends to the whole of British India except the Scheduled Districts. 


Under this section, the CPC was applicable to the whole of British India, except the 
Scheduled Districts to which area sections 155—158 were made applicable. 
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By the Adaptation of Laws Order, 1950, the following was substituted for section 1 (3): 


(3) This section and sections 155 to 158 extend to the whole of India except Part B 
States; the rest of the Code extends to the whole of India except Part B States and the 
Scheduled Districts. 


The change introduced by this section was formal. The word “India” was substituted for 
“British India”, but the operation of the Act was limited to Part A and Part C States which 
correspond to British India, and the Scheduled Districts were as before, outside the CPC, 
excepting sections 155-158. 


Then came the Amendment Act II of 1951, which repealed section 1(3) and substituted 
the following: 
(3) It extends to the whole of India except— 
(a) the tribal Areas in the State of Assam, 
(b) save as hereinafter provided, the Scheduled areas in the State of Madras, 
(c) the State of Jammu and Kashmir, 
(d) the State of Manipur. 


Provided that sections 36 to 43 and O 34 in the First Schedule shall extend also to the 
Amindivi Islands and the East Godavari, West Godavari and Vishakapatnam Agencies in 
the State of Madras, and s 48 shall extend also to the said Agencies. 


As a result of this amendment, the CPC came into force over the whole of Indian Union 
consisting of Part A, Part B and Part C States, excepting Jammu and Kashmir, the State of 
Manipur, the Tribal Areas in Assam, and Scheduled Areas in Madras. 


Section 20 of Act II of 1951 contained a saving as regards— 


The previous operation of the law, previously in force in those States or anything duly 
done or suffered thereunder, or any right, privilege, obligation or liability acquired, accrued, 
or incurred thereunder. 


After the enactment of the States Reorganisation Act, 1956, the words “State of Andhra 
Pradesh” were introduced by the Adaptation of Laws Order, 1956. By an Amendment Act (68 
of 1956), clause “d” excluding the State of Manipur was repealed. In view of section 1(3)(b), 
it has been held that section 115 has no application to orders passed by the courts in the 
Agency Tracts in Andhra Pradesh.'*° It has been held that the law in force in the Kolhan Area 
in Singhbum District, Bihar, is not the CPC but Wilkinson's Rules for Administration of Civil 


Justice." 


The rules of Civil Procedure which were in force in Part B States were repealed with the 
usual savings mentioned in section 20 of Act II of 1951, that is to say, the previous operation 
of the law hitherto in force in those States or anything duly done or suffered thereunder or 
any right, privilege, obligation or liability acquired, accrued, or incurred thereunder have been 
saved. 


The Amendment Act, 1976 has substituted new sub-sections (3) and (4) in place of the old 
sub-section (3). Sub-section (3) as it stood before its amendment read as follows: 
(3) It (i.e. the Code) extends to the whole of India except— 


(a) the tribal areas in the State of Assam; 


146. Lakshmi Devi v Venkatakrishnan, (1958) (1) Andh WR 213. 
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(b) save as hereinafter provided, the Scheduled Areas in the State of Andhra as it 
existed immediately before 1 November 1956, and in the State of Madras; 


(c) the State of Jammu and Kashmir; 


Provided that sections 36—43 and O 34 in the First Schedule shall extend also to the 
Amindivi Islands and the East Godavari, West Godavari and Vishakapatnam Agencies in 
the State of Andhra Pradesh and s 48 shall extend also to the said agencies. 


Now the entire CPC has been made applicable to the scheduled areas, viz; the Amindivi 
Islands, the East Godavari, West Godavari and Vishakapatnam agencies. The State of Nagaland 
includes the Naga Hills District and the Naga Tribal Areas. Administration of civil justice in 
the Naga Hills District is governed by the rules made by the Governor of Assam. Therefore, it 
has been provided that the CPC will not initially apply to the state of Nagaland or the tribal 
areas as defined in para 20 of the Sixth Schedule to the Constitution of India as in force before 
21 January 1972. Power has, however, been reserved to the concerned state government to 
extend the CPC to the state of Nagaland or the tribal areas with such supplemental, incidental 
and consequential modifications as that government may think fit. 


A two-judge bench of the Supreme Court has held that the provisions of the CPC are not 
applicable to the jurisdiction covered by the United Khasi-Jaintia Hills Autonomous District 
(Administration of Justice) Rules, 1953 (and also other similarly crafted rules) drafted under 
para 4 of Schedule VI to the Constitution.'“ 


There are in force the Laccadive, Minicoy and Amindivi Islands (Laws) Regulation, 1956 
and the Laccadive, Minicoy and Amindivi Islands (Civil Courts) Regulation, 1965 promulgated 
by the President, under which the CPC applies to these islands subject to certain conditions. It 
has therefore, been made clear that the application of the CPC to these islands shall be without 
prejudice to the provisions contained in those regulations for the time being in force. 


The Andhra Pradesh Agency Rules do not bar jurisdiction of the civil courts in respect 
of disputes between non-tribals, even though they reside in, or these disputes relate to lands 
situated in scheduled areas.'*” 


Rules for the administration of justice and police in the Nagaland Hills District, 1937, govern 
civil disputes in Nagaland. Provisions of the CPC are not applicable in all their force and vigour. 
Provisions in CPC as to the abatement of appeal was not applied to the appeal in question.” 


[S 2] Definitions.—In this Act, unless there is anything repugnant in the subject 
or context,— 


(1) “Code” includes rules; 


(2) “decree” means the formal expression of an adjudication which, so far as regards 
the Court expressing it, conclusively determines the rights of the parties with regard 
to all or any of the matters in controversy in the suit and may be either preliminary or 
final. It shall be deemed to include the rejection of a plaint and the determination of 
any question within '*'(***] section 144, but shall not include— 


(a) any adjudication from which an appeal lies as an appeal from an order, or 


148. Westarly Dkhar v Sehekaya Lyngdoh, (2015) 4 SCC 292. 

149. Ashifaquddin v Mohd Azizuddin, AIR 1978 AP 354. 

150. Changki Village v Tibreigba, AIR 1960 SC 73. 

151. The words “section 47 or” omitted by Act 104 of 1976, section 3 (w.e.f. 1-2-1977). 
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(b) any order of dismissal for default. 


Explanation.—A decree is preliminary when further proceedings have to be taken 
before the suit can be completely disposed of. It is final when such adjudication 
completely disposes of the suit. It may be partly preliminary and partly final; 


(3) “decree-holder” means any person in whose favour a decree has been passed or 
an order capable of execution has been made; 


(4) “district” means the local limits of the jurisdiction of a principal Civil Court 
of original jurisdiction (hereinafter called a “District Court”), and includes the local 
limits of the ordinary original civil jurisdiction of a High Court; 


'21(5) “foreign Court” means a Court situate outside India and not established or 
continued by the authority of the Central Government;] 


(6) “foreign judgment” means the judgment of a foreign Court; 


(7) “Government Pleader” includes any officer appointed by the ‘State 
Government to perform all or any of the functions expressly imposed by this Code 
on the Government Pleader and also any pleader acting under the directions of the 
Government Pleader; 


'41(7A) “High Court”, in relation to the Andaman and Nicobar Islands, means the 
High Court in Calcutta; 


(7B) “India”, except in sections 1, 29, 43, 44, '[44A,] 78, 79, 82, 83 and 87A, 
means the territory of India excluding the State of Jammu & Kashmir;] 


(8) “Judge” means the presiding officer of a Civil Court; 


(9) “judgment” means the statement given by the Judge of the grounds of a decree 
or order; 


(10) “judgment-debtor” means any person against whom a decree has been passed 
or an order capable of execution has been made; 


(11) “legal representative” means a person who in law represents the estate of a 
deceased person, and includes any person who intermeddles with the estate of the 
deceased and where a party sues or is sued in a representative character the person on 
whom the estate devolves on the death of the party so suing or sued; 


(12) “mesne profits” of property means those profits which the person in wrongful 
possession of such property actually received or might with ordinary diligence have 
received therefrom, together with interest on such profits, but shall not include profits 
due to improvements made by the person in wrongful possession; 


(13) “moveable property” includes growing crops; 


(14) “order” means the formal expression of any decision of a Civil Court which is 
not a decree; 


152. Substituted by CPC (Amendment) Act 2 of 1951, section 4, for clause (5) (w.e.f. 1-4-1951). 
153. Substituted for “Provincial Government” by AO 1950. 

154. Inserted by Act 2 of 1951, section 4 (w.e.f. 1-4-1951). 

155. Inserted by Act 42 of 1953, section 4 and Sch III (w.e.f. 23-12-1953), 
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(15) “pleader” means any person entitled to appear and plead for another in Court, 
and includes an advocate, a vakil and an attorney of a High Court; 


(16) “prescribed” means prescribed by rules; 


(17) “public officer” means a person falling under any of the following descriptions, 
namely:— 


(a) every Judge; 
(b) every member of '*°{an All-India Service]; 


(c) every commissioned or gazetted officer in the military, [naval or air] 
forces of '8[the Union] '”’[***] while serving under the Government; 


(d) every officer of a Court of Justice whose duty it is, as such officer, to 
investigate or report on any matter of law or fact, or to make, authenticate 
or keep any document, or to take charge or dispose of any property, or to 
execute any judicial process, or to administer any oath, or to interpret, or 
to preserve order, in the Court, and every person especially authorised by a 
Court of Justice to perform any of such duties; 


(e) every person who holds any office by virtue of which he is empowered to 
place or keep any person in confinement; 


(f every officer of the Government whose duty it is, as such officer, to prevent 
offences, to give information of offences, to bring offenders to justice, or to 
protect the public health, safety or convenience; 


(g) every officer whose duty it is, as such officer, to take, receive, keep or 
expend any property on behalf of the Government, or to make any survey, 
assessment or contract on behalf of the Government, or to execute any 
revenue process, or to investigate, or to report on, any matter affecting the 
pecuniary interests of the Government or to make, authenticate or keep 
any document relating to the pecuniary interests of the Government, or 
to prevent the infraction of any law for the protection of the pecuniary 
interests of the Government; and 


Ááá | 


(4) every officer in the service or pay of the Government, or remunerated by 
fees or commission for the performance of any public duty; 
(18) “rules” means rules and forms contained in the First Schedule or made under 
section 122 or section 125; 
(19) “share in a corporation’ shall be deemed to include stock, debenture stock, 
debentures or bonds; and 


(20) “signed”, save in the case of a judgement or decree, includes stamped. 
or * p 


156. Substituted for “the Indian Civil Service” by section 3 Act 104 of 1976 (w.e.f. 1-2-1977). 

157. Substituted for “or naval” by Act 35 of 1934, section 2 and Schedule. 

158. Substituted for “His Majesty” by AO 1950. 

159. The words “including His Majesty’s Indian Marine Service”, omitted by section 2 Act 35 of 1934 and 
Schedule. 

160. Clause (21) inserted by the AO 1950 and omitted by Act 2 of 1951, section 4 (w.e.f. 1-4-1951). 
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[s 2.21] Share in a Corporation: 
San ante oc 
Signed: Section 2(20)..........::..:ssessseses 


[s 2.1] Definition Clause: Meaning, Object and Interpretation 


It is common for all statutes to contain a small dictionary of their own in the form of a 
definition clause to endeavour to interpret, define and explain important terms used therein. 
The definition clause serves two-fold purpose. Firstly, it provides for proper interpretation 
of an enactment and secondly, it shortens the language of the enacting part and helps avoid 
repetition of the same words and expressions whenever the Legislature wants to use that term. 
The object of the definition clause is to declare that the words and expressions used in the Act 
have the meaning assigned to them by their definition. 


According to Craies, there are two modes of defining a word in a statute, restrictive or 
extensive. Where the word “means” is used, it is in a restrictive way and where the word 
“includes” is used, it is an extensive way.'®' The Legislature uses the word “means” where it 
wants to exhaust the significance of the term defined and the word “includes” where it intends 
that while the term defined should retain its ordinary meaning, its scope should be widened by 
specific enumeration of certain matters which its ordinary meaning may or may not comprise, 
so as to make the definition enumerative but not exhaustive.'® Sometimes, it is provided that a 
word shall “mean” what the definition says it shall mean and in that case, the word is restricted 
to the scope indicated in the definition section.'® Sometimes, however, the word “include” is 
used “in order to enlarge the meaning of words or phrases occurring in the body of the statute; 
and when it is so used these words or phrases must be construed as comprehending, not only 
such things as they signify according to their natural import, but also those things which the 
interpretation clause declares they shall include.” 


165 


Justice GP Singh, in his book on interpretation,'® has explained it thus: 


A definition section may borrow definitions from an earlier Act and the definition 
so borrowed may not necessarily be in the definition section but may be in some other 
provisions of the earlier Act. A definition borrowed by incorporation or reference may be 
sometimes found in the rules made under the referred statute. For example, Article 366(1) 
of the Constitution defines ‘agricultural income’ to mean ‘agricultural income as defined 
for the purpose of enactments relating to Indian Income-tax’. 


The Supreme Court, while dealing with a case under the West Bengal Government Premises 
(Tenancy Regulation) Act, 1976, observed that “any” is a word of very wide meaning, and 
prima facie the use of it in definition clause excludes limitation." 


[s 2.2] Code: Section 2(1) 


“Code” includes rules 


161. Craies, Craies on Statute Law, 6th Edn, Sweet & Maxwell, (1963), p 212. 

162. Province of Bengal v Hingul Kumari, AIR 1946 Cal 217. 

163. Rv Britton, (1967) 2 QB 51. 

164. Dilworth v Commr of Stamps, (1899) AC 99 at p 105, 106 (Per Lord Watson). 

165. Justice GP Singh, Principles of Statutory Interpretation, 12th Edn 2010, p 179. 

166. Associated Indem Mechanical Pvt Ltd v West Bengal Small Scale Industries Development Corp, Ltd, AIR 
2007 SC 788 : (2007) 3 SCC 607. 
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HIGH COURT AMENDMENT 


Calcutta.—In clause (1) after the words “includes rules” add the words “and, in its 
application to Courts other than the Court of Small Causes of Calcutta, means the Code 
of Civil Procedure, 1908; and, in its application to that Court, means the provisions of the 
Code of Civil Procedure, 1908, as adopted, modified and extended by the provisions of 
notifications issued from time to time under the provisions of Section 8 of that Code” vide 
Cal. Gaz., Pt I, April 20 April 1967. 


The chief feature of this Act is its division into two parts on the lines of the Judicature Acts, 
the body of the CPC and rules framed under the Act. The main body of the CPC is in the 
sections and the rules refer to matters of mere machinery which the high court may adapt to 
local conditions. 


Explaining the nature and scope of this distinction, it was observed in Sesha Giridas 


Sambhog v Sunder’ that: 
The CPC consists— 
(i) of that which is termed the body of the CPC; and 
(ii) of the rules. 


The body of the CPC is fundamental and is unalterable except by the Legislature, and the 
rules are concerned with the details and machinery and can be more readily altered. Thus, 
it will be found that the body of the CPC creates jurisdiction, while the rules indicate the 
mode in which it is to be exercised.'® It follows that the body of the CPC is expressed in 
more general terms, and it has to be read in conjunction with the more particular provisions 
of the rules.'® The CPC includes not only the sections of the CPC but also the orders and 
rules contained in Sch 1 and also the civil rules of practice framed by the high court under 
section 122 by virtue of the definitions in sections 2(1) and 2(18).'7? The rules should, 
by reason of this provision, be deemed to be enacted in the body of the CPC itself and 
that construction should be adopted which would reconcile both, the body of the Act and 
tules.'’’ Section 73 should accordingly be read subject to O XXI, rule 89;'” but, where there 
is clear conflict between the body of the CPC and the rules, the former must prevail;!”° 
and it has likewise been held that the form appended to the CPC should not be allowed 
to extend the meaning of the sections and the rules in the CPC.” The scheme of sections 
2(1), 121-22, 126 and 127 make it clear that the alterations by the high court in the rules 
become part of the CPC.'” 


167. Sesha Giridas Sambhog v Sunder, AIR 1946 Bom 361 : (1946) ILR Bom 756 : (1946) 48 Bom LR 252. 

168. Menkabai Manohar v M Deshpande, AIR 1971 Bom 21 : (1971) 73 Bom LR 473. 

169. Karam Singh v Kunwar Sen, AIR 1942 All 387 : (1942) ILR All 862; Mani Mohan v Ram Taran, (1916) 
ILR 43 Cal 148, p 152 per Jenkins CJ; Nabin Chandra v Pran Krishna De, (1914) ILR 41 Cal 108; 
Ghuznavi v Allahabad Bank Ltd, AIR 1917 Cal 44 (FB) : (1917) ILR 44 Cal 929; Satyanarayana v Venkata, 
AIR 1957 AP 172 (FB); Lakshmi Kumar v Krishna Ram, AIR 1950 MB 156. 

170. Papathi Ammal v Sivagnanam, AIR 1954 TC 526; Manikyam v Narasimhan, AIR 1956 AP 108. 

171. Mani Mohan v Ramanarain, (1916) ILR 43 Cal 148, p 52; Ghuznavi v Allahabad Bank Ltd, (1917) ILR 
44 Cal 929 (FB). 

172. Pannalal v Lakshmi Sona, AIR 1952 Cal 840. 

173. Basavayya v Venkatappiah, AIR 1926 Mad 676; Ram Dayal v Shiv Dayal, AIR 1939 Ngp 186 : (1939) 
ILR Nag 250 (FB); Karan v Kanwar, AIR 1942 All 387. 

174. Somasundaram Chettiar v Arunachalam Chettiar, AIR 1932 Mad 523 : (1932) ILR 55 Mad 982 : (1932) 
63 Mad LJ 28. 

175. State of Uttar Pradesh v Chandra Bhusan Misra, AIR 1980 SC 591 : (1980) 1 SCC 198 : (1980) 1 SCR 113. 
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[s 2.3] Decree: Section 2(2) 


“decree” means the formal expression of an adjudication which, so far as regards the 
Court expressing it, conclusively determines the rights of the parties with regard to all or 
any of the matters in controversy in the suit and may be either preliminary or final. It shall 
be deemed to include the rejection of a plaint and the determination of any question within 
'76(* * *) section 144, but shall not include— | 


(a) any adjudication from which an appeal lies as an appeal from an order, or 
(6) any order of dismissal for default. 


Explanation.—A decree is preliminary when further proceedings have to be taken before 
the suit can be completely disposed of. It is final when such adjudication completely 
disposes of the suit. It may be partly preliminary and partly final; 


HIGH COURT AMENDMENT 


> « . . WA 
Calcutta.—[In clause (2) insert a full stop after “matters in controversy in the suit ; 
. . » 
substitute. “In Courts other than the Court of Small Causes of Calcutta it” for “and” after 
“ : : paai - : 
matters in controversy in the suit”; insert a semi-colon and the word “and” in place of the 


full stop after “preliminary or final” vide Cal. Gaz., Pt 1, dated 20 April 1967. 


[s 2.3.1] Scope 


It matters not that the judgment is headed as an order, for, if it in fact fulfils the conditions 
of the definition under section 2(2), it is a decree and an appeal lies.'”” 


In the definition, some orders which otherwise do not constitute decree are also included, 
and certain orders which constitute decree have been excluded from it. Merely because there 
exists some order captioned as a decree drawn up even in the form of decree, it would not 
make such an order “decree” unless the court has satisfied the requirement of section 2(2) of 
the CPC.'’§ A decree or order becomes enforceable from its date, but in appropriate cases, the 
court passing the decree may prescribe the time wherefrom the decree becomes enforceable 
on a future date. In a case where the language of the decree is capable of two interpretations, 
one of which assists the decree-holder to obtain the fruits of the decree, and the other which 
prevents him from taking the benefits of the decree, the interpretation which assists the decree- 
holder should be accepted. The policy of law is to give a fair and liberal, and not a technical 
construction, enabling the decree-holder to reap the fruits of his decree.!” 


Where the question was whether the Award of an Arbitrator tantamounts to a decree or not, 
it was held that section 36 of the Arbitration and Conciliation Act, 1996 makes it very clear 
that such an award has to be enforced under the CPC in the same manner as if it were a decree 
of a court. Accordingly, it was held that the said language leaves no room for doubt as to the 
manner in which the Award is to be accepted.'®° 


[s 2.3.2] Essentials 


It is evident from a bare reading of the definition that “decree” has the following 
essential elements: 


176. The words and figures “section 47 or” omitted by Act 104 of 1976, section 3 (w.e-f. 1-2-1977). 
177. Adinarayan v Narasimha, AIR 1931 Mad 471 : (1931) ILR 54 Mad 337. 

178. Chelaram v Manak, AIR 1997 Raj 284. 

179. Deep Chand v Mohal Lal, [2000] 4 LRI 875. 

180. Leela Hotels Ltd v Housing & Urban Development Corporation Ltd, AIR 2012 SC 903. 
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(i) there should be an adjudication; 


(ii) the adjudication should determine the rights of parties regarding the matter in 
controversy; 


(iti) the adjudication should be in a suit and the adjudication should be formal and 
conclusive so far as that court is concerned. '®! 


For determining the question as to whether an order passed by a court is a decree or not, it 
must satisfy the following tests: 


(i) there must be an adjudication; 
(ü) such adjudication must have been given in a suit; 


(iii) It must have determined the rights of the parties with regard to all or any of the 
matters in controversy in the suit; 


(iv) such determination must be of a conclusive nature; and 


(v) there must be a formal expression of such adjudication. '®? 


In paragraph 14 of the judgment in the above case,'*’ SB Sinha J, (speaking for the Bench), 
observed as follows: 

A decree is defined in section 2(2) of the Code of Civil Procedure to mean the formal 
expression of an adjudication which, so far as regards, the Court expressing it, conclusively 
determines the rights of the parties with regard to all or any of the matter in controversy in 
the suit. It may either be preliminary or final. It may be partly preliminary and partly be 
final. The Court with a view to determine whether an order passed by it is a decree or not 
must take into consideration the pleadings of the parties and the proceedings leading up 
to the passing of an order. The circumstances under which an order had been made would 
also be relevant. 


[s 2.3.3] Judgment, Order and Decree 


“Judgment” stands on a different footing from the “order” and the “decree”. The Legislature 
has avoided the use of words “formal expression” in the definition of “judgment”, though 
the words “formal expression” have been used in the definition of “order” in section 2(14). 
Conversely, it is not necessary that in a decree, there should be a statement of reasons given by 
the judge. Statement of reasons is to be given by the judge, only in the “judgment”. The decree 
is the formal expression of conclusions arrived at in the judgment. So, a formal expression of 
the order in the judgment is not necessary, though it is desirable.'™ 


However, the Supreme Court has laid down that an order admitting a second appeal is 
neither a final order nor an interlocutory/interim order. It does not amount to a judgment, 
decree, determination, sentence or even “order” in the traditional sense. It does not decide any 
issue but merely entertains an appeal for hearing.'® 


181. Dewan Brothers v Central Bank of India, AIR 1976 SC 1503 : (1976) 3 SCC 800; R Rathinavel Chettiar v V 
Sivaraman, (1999) 4 SCC 89; Ratansingh v Vijaysingh, AIR 2001 SC 279 : (2001) 1 SCC 469. 

182. S Satnam Singh v Surender Kaur, AIR 2009 SC 1089 : (2009) 2 SCC 562 : (2009) 1 Civil Court Cases 

SC). 

183. a Singh v Surender Kaur, AIR 2009 SC 1089 : (2008) 2 SCC 562 : 2009 (1) Civil Court Cases 
597 (SC). See also Parayya Allayya Hittalamani v Sri Parayya Gurulingayya Poojari, (2007) 14 SCC 
318 : 2008 (1) Civil Court Cases 172 (SC) . . 

184. Boards & Boards Put Ltd, Jaipur v Himalaya Paper Put Ltd, New Delhi, AIR 1990 Raj 120 (DL Mehta, J). 

185. SB Minerals v MSPL Ltd, AIR 2010 SC 1137 : (2010) 12 SCC 24. 
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An order disposing of a suit deciding the question of maintainability, hearing only the 
defendant in absence of the plaintiff is to be treated as dismissal for default and is not a 
decree.'*° 


[s 2.3.4] “Formal Expression” 


All requirements of form must be complied with. Accordingly, it was said that if no decree 
has been drawn up, no appeal will lie from the judgment.'*” It has however, been held that 
the right of a party to prefer an appeal is not affected by the failure to draw up a decree as 
that is only formal.'** In some courts, the practice is not to draw up a decree embodying an 
adjudication under section 47. In such a case, the decision is both, a judgment and a decree 
and filing the certified copy of the decision is sufficient compliance of O XLI, rule 1.1% It has 
also been held that a party in whose favour a final adjudication has been made is entitled to 
apply for its enforcement in execution even though no formal decree has been drawn up.” 
Where an order has been made dismissing a suit and a formal decree has been drawn up, it does 
not cease to be a decree merely because reasons for the dismissal have not been given and the 
provisions of O XX, rules 4(2) and 4(5) have not been complied with.” 


An order must satisfy the requirements of section 2(2) in order to become a decree. Merely 
labelling it as a decree does not make it a decree.'” 


When a decree is challenged in appeal, the appellate hearing is a re-hearing of the subject 
matter. The lower court decree is merged in the appellate decree.'” 


When an appeal is declared as having abated, there is no question of drawing up a decree. 
There is no adjudication of any question in such a case.” 


The concept of “judgment” in section 2(2) of the CPC is narrow and cannot be applied for 
interpreting the word “judgment” in the Letters Patent.'” 


[s 2.3.5] “Conclusively Determines” 


This expression implies that the decision must be one which is complete and final as regards 
the court which passed it. The decree may conclusively determine the rights of the parties, 
although it does not completely dispose of the suit.'° 


When any order decides only the question of limitation, such an order will not be a “decree” 
within the meaning of section 2(2) of the CPC because such an order does not result in 
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conclusive determination of the right of the parties envisaged by section 2(2) with regard to all 
or any matter in controversy in a suit.!”” 


An order allowing withdrawal of suit, without liberty to file fresh suit and without 
adjudication, does not constitute a decree.!** 


An order dismissing an application under O XXII of the CPC on the ground that the 
adoption deed was not executed in accordance with the Hindu Adoption and Maintenance 
Act, 1956, does not amount to a decree as defined in the CPC, since it does not determine the 
question finally as to who is the legal representative of the deceased.!” 


In a suit for permanent prohibitory injunction, an order of dismissal directing the plaintiff 
to remove unauthorised construction on the suit property put up during the pendency of 
the suit does not amount to a decree, as defined in the Code, but it certainly amounts to an 
executable order in favour of the defendant.” 


[s 2.3.6] “Rights of Parties With Regards to All/Any of Matters in Controversy” 


There must have been an adjudication on the rights of the parties.” Any adjudication 
which conclusively determines the rights of the parties with regard to any of the matters 
in controversy in the suit, is a decree within the meaning of section 2(2) of the CPC and 
an appeal lies against it under section 96. The judgment and decree rendered inter partes 
is binding on inter partes.” The expression “matter in controversy in the suit” means such 
matter as has been brought up for adjudication by the court through the pleadings. Hence, the 
conclusive determination, in order to amount to a decree must be on matters in controversy 
in the suit. A compromise collateral to a suit offered by one party and accepted by the other, 
where the document of compromise is not recorded through a decree but is merely drawn up, 
cannot attract the provisions of O XXIII, rule 3 of the CPC and the court should not make a 
decree. An order refusing to record a compromise cannot be tantamount to a decree within the 
meaning of section 2(2) and is not therefore, appealable under section 96. The order cannot be 
held to be an adjudication which conclusively determines the rights of the parties with regard 
to any of the matters in controversy in the suit.” 


Where redemption was claimed by certain plaintiffs (as heirs of mortgagors) and others, 
on the application for substitution by legal representatives of one of the deceased original 
plaintiffs, the trial court directed that all the other plaintiffs except the sons of the mortgagor 
were not necessary parties to the suit and, therefore, their names were struck out. After this, 
the suit proceeded in the absence of those plaintiffs and ended in a decree. The rights of those 
plaintiffs were not determined. It was held that the order directing striking out the names 
of parties was not a decree. All that the order means, is that those plaintiffs were improperly 
joined in the suit and their names were struck out. This order contains a mere finding that 
those persons were not necessary parties to the suit and hence, is not a decree. Consequently, 
they could not appeal against it.” Thus, a decision on the question of possession as between 
the landlord and his tenant in a suit under the Rent Act is a decision on the rights of the parties 
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and is a decree.” An order of dismissal for default of appearance is no determination of the 
rights of the parties and, therefore, is not a decree.” So also, an order under O IX, rule 2, 
dismissing a suit when summons is not served in consequence of plaintiff's failure to pay 
court-fee.2” Special provision is made in the definition of a decree for orders of dismissal 
for default, apparently because the previous cases were not uniform. An order rejecting an 
appeal under O XLI, rule 10 for failure to furnish security is not a decree as it does not 
determine the rights of the parties in controversy in the appeal.” An order granting leave to 
withdraw a suit with leave to file a fresh suit is not a decree, for the rights of the parties are left 
open for determination in the subsequent suit.” Also, dismissal of a suit as withdrawn under 
O XXIII, rule 3, is not a decree;!° but an order dismissing the appeal on a prayer for withdrawal 
is a decree, for the appeal is brought before the court and finally disposed of.™ The right in 
controversy must be a substantive right, and not merely a processual right, for a finding on 
a processual right is only to enable the court to inquire into the rights in controversy in the 
suit.?!? Thus, an order that a plaint should be stamped with a higher court-fee is not a decree.” 
It is only an order which may be open to revision.?™ An order directing stay of a suit is not 
a decree;?!> nor an order refusing stay in an appeal under O XLI, rule 5;7° nor an order 
remanding a suit for fresh disposal.” 


A divorce petition under section 13 of the Hindu Marriage Act, 1955 cannot be treated 
as a plaint and the proceeding a suit and an order passed thereunder is not a “decree” under 
the CPC.?'* However, an order dismissing a suit under the Hindu Marriage Act, 1955 on the 
ground of res judicata is a decree and is appealable.”” 


When an application for the grant of probate or letter of administration is contested, such 
application is automatically converted into a regular suit and a final decision thereon results in 
the form of a decree.?”° 
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Where an attachment of perishable goods was ordered, an order directing the party to 
furnish security for raising attachment cannot be treated as an order adjudicating rights of the 
parties and as such cannot be called a decree.”! 


Where in a suit for partition, directions are given for issuance of final decree on production 
of stamp paper, an adjudication on objections raised in relation to process of engrossment 
cannot be said to be determination of rights of parties leading to a decree.?”” 


Suit for partition was decreed by the high court on second appeal by the plaintiff. The 
question of arrears of rent and mesne profit was not raised. This question was also not raised 
in first appeal or before the trial court. It was held that it could not be said that the high court 
had passed a decree for rent and mesne profits. The trial court could not grant relief in that 
respect. The high court observed as under: 

I am, therefore, of the opinion that the High Court passed the decree for partition of the 
two shops only and by implication, the other reliefs were denied. The execution application 
filed by the decree-holders for arrears of rent and mesne profit was clearly in excess of the 


decree passed by this court and the trial court could not have granted any relief in this 
respect.” 


[s 2.3.7] “In the Suit” 


Every suit is commenced by a plaint,”** and when there is no civil suit there is no decree.?”° 
Some proceedings commenced by an application are statutory suits so that the decision is a 
decree, eg a contentious probate proceeding” or an application to file an agreement to refer 
to arbitration.””’ It has been held in Bewri v Suwalal?** that the decision in an application for 
probate cannot be held to be a decree by virtue of section 295 of the Indian Succession Act, 
1925, which enacts that an application for probate is to be regarded, where contested, as a 
regular suit, as it is only an adjudication given in a suit, commencing with the presentation of 
a plaint that is a decree under section 2(2). A contrary view has been taken by the Allahabad 
and Madras High Courts.” 


[s 2.3.8] Preliminary and Final Decree 


The explanation in section 2(2) of the present CPC has been newly added and so also, 
the provision in the main definition that a decree may be either preliminary or final. In a 
preliminary decree, certain rights are conclusively determined and unless the preliminary decree 
is challenged in appeal, the rights so determined become final and conclusive and cannot be 
questioned in the final decree.” A preliminary decree is one which declares the rights and 
liabilities of the parties leaving the actual result to be worked out in further proceedings. Then, 
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as a result of the further inquiries conducted pursuant to the preliminary decree, the rights of 
the parties are finally determined, and a decree is passed in accordance with such determination. 
That is the final decree. Both the decrees are in the same suit and if the preliminary decree is set 
aside, the final decree is superseded.” Final decree may be said to become final in two ways: 


(i) when the time for appeal has expired without any appeal being filed against the 
preliminary decree or a matter has been decided by the highest court; 


(ii) when as regards the court passing the decree, the same stand completely disposed 


of. 


It is in the latter sense that the word “decree” is used in section 2(2) of the CPC. The 
appealability of the decree will, therefore, not affect its character as a final decree. The final 
decree merely carries into fulfilment the preliminary decree.*” It has been further observed in 
the above case that final decree may be said to become final in two ways: (i) when the time 
for appeal has expired without any appeal being filed against the preliminary decree or the 
matter has been decided by the highest court; (ii) when, as regards the court passing the decree, 
the same stands completely disposed of. In the case of Hasham Abbas Sayyad v Usman Abbas 
Sayyad,” the Supreme Court has explained that preliminary decree declares the rights and 
liabilities of parties; however, in a given case a decree may be both preliminary and final. There 
can be more than one final decree. A decree may be partly preliminary and party final, but 
what can be executed is a final decree and not a preliminary decree, unless final decree is a part 
of the preliminary decree. Preliminary decree is a decree within the meaning of section 2(2) 
of the CPC, but it is not capable of execution, normally, till a final decree is passed.” Order 
XX enumerates the classes of suits in which preliminary decrees are to be passed but this is 
not exhaustive and does not preclude the court from passing a preliminary decree in cases not 
expressly provided for in the CPC.?3> Even in suits of the nature mentioned in O XX, if the 
matters in dispute are simple and do not involve elaborate scrutiny of accounts, the court is 
not bound to pass a preliminary decree and may proceed straightaway to pass a decree for the 
amount determined as due.”*° The question has sometimes arisen for decision whether there 
can be more than one preliminary decree and one final decree in a suit. On that, judicial 
opinion was divided; some decisions took the view that there could be only one preliminary 
decree and one final decree,”*” while others held that there was nothing in the CPC prohibiting 
the passing of more than one preliminary or final decree.”* 
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In accordance with this view, where the plaintiff was found to be entitled to contribution, 
but the amount was left to be determined later on, it was held that the order was a preliminary 
decree.**” 


[s 2.3.9] Preliminary Decree in Partition Suit 


Where the preliminary decree in a suit for partition, while declaring the shares to which 
the parties were entitled, failed to give any direction as to profits after the institution of the 
suit, it was held that it was competent for the court in a subsequent application to pass an 
order directing inquiry into such profits and that it was, in substance, a preliminary decree.” 
Likewise, a supplemental order determining the period for which the party is liable for mesne 
profits was held to be a preliminary decree.”*' In a suit for partition, a preliminary decree was 
passed declaring the plaintiff entitled to one-eighth share and thereafter, one of the parties 
having died, an application was put in by the plaintiff claiming that his share had become 
thereby augmented to one-seventh. An adjudication of that question was held to be a further 
preliminary decree.” It has also been held that whether an order is a preliminary decree or is 
merely an interlocutory order, must depend upon its substance and not the form.?® 


SB Sinha, J, speaking for the Supreme Court Bench observed as follows: 


A decree therefore may denote final adjudication between the parties and against which 
an appeal lies, but only when a suit is completely disposed of thereby a final decree would 
come into being. There cannot be any doubt whatsoever that a decree may be partly 
preliminary and partly final.*** 


The bench went on to observe further as follows: 


It is now well settled that for the purposes of construing the nature of the decree one has 
to look to the terms thereof rather than speculate upon the Court's intentions.” 


The conflict of view has been set at rest by the Supreme Court at least as regards partition 
suits. The court has observed that there is nothing in the CPC prohibiting the passing of more 
than one preliminary decree, if circumstances so justify. In some cases, it may even be necessary 
so to do, particularly in partition suits where after a preliminary decree has been passed, some 
parties die resulting in the shares of the other parties being augmented. In such an event, the 
court can and indeed should pass a second preliminary decree correcting the shares. If there 
is a dispute in that regard, the order of the court deciding that dispute and altering the shares 
set out in the previously passed preliminary decree is a decree in itself which is subject to an 


appeal.”“° 
See also notes under O XX, rule 18. 
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[s 2.3.10] Partly Preliminary/Final decree and More Than One Preliminary/Final 


Decrees 


The explanation to the sub-section makes it clear that a decree is preliminary when further 
proceedings have to be taken before the suit can be completely disposed of. It is final when 
such adjudication completely disposes of the suit. A decree may be partly preliminary and 
partly final. i 


It is settled law that there can be more than one preliminary decrees in a suit. Similarly, 
there can be more than one final decree in a suit.” 


[s 2.3.11] Order of Company Law Board as Preliminary Decree 


Where the dispute between parties was resolved with the persuasion of company law 
board and a family settlement was executed by parties, terms of which were set down in 
Memorandum of Family Arrangement and transfer document which provided for transfer of 
some of properties of company to one of the groups on its paying certain amount and that the 
other group would retain remaining assets and the order of the company law board which was 
passed on consent of parties, recorded that the said Memorandum of Family arrangement and 
transfer document would form integral part of the order, the order could not be refused to be 
executed on application by one of parties under section 634A. It was not an interim order but 
a final one because operative portion of the order directed the execution of the Memorandum 
and transfer document by the parties after completion of the schedules thereto. Moreover, the 
word “any order” used in the opening of section 634A, indicates that all orders made by the 
company law board on an application under sections 397 and 398 of the Companies Act, 1956 
are enforceable like decrees without any limit on the nature of the order passed by the company 
law board. Moreover, the order was in fact a preliminary decree. Final disposal of the matter 
or the final decree would be after full implementation of the terms of the Memorandum and 
transfer document. Further, since the company law board when it deals with an application 
under section 634A sits as an executing court it is subject to all the limitations to which a court 
executing a decree is subject.” 


[s 2.3.12] Deemed Decree 
Order made under rule 58(2) of O XXI of the amended CPC adjudicating the claim 


made against attachment of property in execution, therefore, has only the status of “deemed 
decree” and not a “decree” by itself. Such orders are not covered by the definition under 
section 2(2) namely, of “decree” so as to attract the provisions of section 96 of the CPC. Only 
a “miscellaneous appeal” lies against such “order” and not a “regular appeal”.*”° 


Where, in a case under the Securitisation and Reconstruction of Financial Assets and 
Enforcement of Security Interests Act, 2002, the borrower approached the Lok Adalat and an 
award was passed with the consent of the Bank, no further action under the Act can be taken 
as the award is a deemed decree.*”° 
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Award of the Lok Adalat was deemed to be decree of a civil court and executable as a legally 
enforceable debt when the decree is for recovery of money or repayment of debt.?*! 


In an interesting case, the high court held that for dismissal of a suit, framing of the issues is 
necessary, whereas for rejection of a plaint, it is not necessary, and it can be done at any stage. 
It was further held that the order rejecting the plaint is appealable, but dismissal of a suit, 
without framing an issue and before trial as not maintainable, is not appealable. The Supreme 
Court? setting it aside held that in terms of section 2(2), in case, the court adjudicating the 
case, conclusively determines the rights of the parties with regard to any one or more or all of 
the matters in controversy in the suit, the requirement of the decree is satisfied. It was further 
held by the Supreme Court that such determination can be preliminary or final. 


In the instant case,” it was found that the order had conclusively determined the rights 
of the parties with regard to one of the matters in controversy in the suit, viz., res judicata. 
Although it was not an order passed on framing an issue, but at the same time, there was 
adjudication on the controversy as to whether the suit was barred by res judicata in the sense 
that there was a judicial determination of the controversy after referring to the materials on 
record and after hearing both sides. The court held that the impugned order dismissing the 
suit on the ground of res judicata did not cease to be a decree on account of a procedural 
irregularity of non-framing an issue. Courts ought to treat the decree as if the same has been 
passed after framing the issue and on adjudication thereof, in such circumstances. Therefore, 
even if there is a procedural irregularity in the process of passing such order, if the order passed 
is a decree under law, no revision lies under section 115 of the CPC in view of the specific bar 
under sub-section (2) thereof. It is only appealable under section 96 read with O XLI of the 
CPC. The order passed by the trial court was found to be a composite order on rejection of 
the plaint by the Supreme Court as there was no cause of action and dismissal of the suit was 
not maintainable on the ground of res judicata. Both aspects were held to be covered by the 
definition of decree under section 2(2) of the CPC and, therefore, it was concluded that the 
remedy was only appeal and not revision even if there was any irregularity in passing the order. 


An award rendered under the Arbitration and Conciliation Act, 1996, is a deemed decree 
only for the purpose of enforcement under section 36 of the Act. The enforcement is done by 
taking steps under CPC for the realisation of money. The use of the words “as if” in section 36 
of the Act demonstrates that it is a decree only by a legal fiction and the said legal fiction is 
created only for the purpose of its enforcement as decree cannot be extended beyond the 
purpose for which it was created.” 


By virtue of the deeming provision in section 26(2) of the Land Acquisition Act, an award 
made either under sections 18, 28A or 30 is deemed to be a decree as defined in the CPC 
and the reasons for such decree constitute “judgment” for the purpose of section 2(9) of the 


crc? 


A division bench of the Andhra Pradesh High Court has held that an arbitral award is not 
a decree within the meaning of section 2(2) of the CPC, but for the purpose of execution/ 
enforcement it shall be deemed to be decree.” When in a case of theft of electrical energy, 
civil liability against the consumer is determined by the Special Court, that by itself is not a 
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Preliminary 


decree and it is only by a fiction of law that such a liability would be recovered as if it were a 
decree of civil court.” 


A full bench of the Patna High Court has held that appeals filed under section 19 of the 
Family Courts Act, 1984 cannot be treated as appeals against a decree having been passed in 
exercise of original jurisdiction as the omission of the word “decree” in section 19 is deliberate 
and intention.”® Speaking for the full bench, Shiva Kirti Singh, Acting CJ, in the above case, 
explained it as follows: 


The word decree is conspicuous by its absence in Section 19(1) of the Act and the non 
obstante clause noticed above clearly means that the distinction made in the Code of Civil 
Procedure between appeals from original and those from Orders have been done away with. 
As a result, the provision for appeal under Section 19 of the Act is meant to take care of 
all kinds of judgments and orders of the Family Courts, not being interlocutory in nature, 
regardless of the fact whether such judgments and orders amount to a decree as defined 
under the Code of Civil Procedure or not. 


[s 2.3.13] Orders Which Are Decree 


The following have been held to be decrees within this sub-section: 


257. 
258. 
259. 


260. 
261. 
262. 
263. 
264. 
265. 
266. 
267. 


(a) An order under section 24 of the Bombay Money Lenders Act, 1946 granting or 


(b) 


(e) 


(f) 


refusing to grant instalments for payment of the decretal amount;*” 


an order rejecting the application of tenants under section 6 of the West Bengal 
Premises Rent Control (Amendment) Act, 1950, for rescission of a decree 
in ejectment;?” 


an order under section 14 of the Religious and Charitable Endowments Act, 1863;7¢! 


an order transmitting a decree to the collector for execution under section 19 of the 
UP Encumbered Estates Act, 1934 with the information that the debt is reduced; 


an order declaring the defendant a debtor under section 3(c) of the Karnataka 
Debt Relief Act, 1976, with the consequence that the debt advanced to him stood 
discharged under section 4(a) of the Act is a decree.?° 


a modification in a decree is also a “decree”.?% 


(g) An award under Pt III of the Land Acquisition Act by a civil court is by reason of 


(h) 
(i) 


section 26 of that Act, a decree.?” 
An order made in winding up proceedings under the Indian Companies Act, 1956;7°° 


An order setting aside an ex parte decree is a decree and the plaintiff aggrieved by 
such an order can appeal against it.?® 


BSES Rajdhani Power Ltd v State, NCT of Delhi, AIR 2010 Del 91 : (2011) 121 DRJ 34. 
Sunita Kumari v Prem Kumar, AIR 2009 Pat 183 : (2010) 2 DMC 264 (FB). 


State of Bombay v Narayan Pure, AIR 1960 Bom 334; Mohan Lal v Bunshi Lal, AVR 1961 Raj 13; 


dissenting from Danuk Dhari Singh v Ram Ratan Singh, AIR 1941 Pat 1 : (1940) ILR 8 Pat 862. 
Gobardan Dutta v Pramoda, AIR 1953 Cal 412; Radharani v Sisir Kumar, AIR 1953 Cal 524. 
Ram Narain v Jai Narain, AIR 1961 All 125. 

Chief Inspector of Stamps v Uggar Sen, AIR 1965 All 298 : (1964) All LJ 977. 

Kariyaiah v Puttathayamma, AIR 1977 Kant 32 : (1976) ILR Kant 1294. 

Panneshwar Lal v Gokula Nandan Prasad, AIR 1984 Pat 344, pp 346-47. 

Louis Pascal v Spl Land Acq Officer, (1970) 72 Bom LR 703. 

Pushpabai v Offl Liquidator, AIR 1970 Bom 271, 274 : (1969) 71 Bom LR 372. 

Bhim Rao v Laxmibai, AIR 1966 Mys 112 : (1965) 1 Mys LJ 786. 
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(j) The determination of a question under section 47 was expressly included in the 
definition of a decree, although such determination was not made in a suit and 
sometimes not drawn up in the form of a decree.” 


(k) It is no longer so in view of deletion of the words “section 47 or”. A right of appeal 
had been provided to a party litigant to go up in appeal against an order passed 
under section 47, before the Amending Act of 1976, by virtue of the legal fiction 
introduced in the definition of the term “decree” as including any order passed in 
the execution proceedings. This right had been taken away by a valid enactment 
and it no longer survived after the execution was levied on 4 January 1979, as the 
Amending Act had already come into force with effect from 1 February 1977. No 
appeal would lie against any order passed under section 47 of the CPC.*” 


(1) An order modifying a scheme under section 92 of the CPC, which is part of a 
decree, constitutes an amendment in decree against which an appeal would lie;””° 


(m) An order rejecting an application for modification of such a scheme.”’! 


(n) An adjudication under section 5(2) of the Malabar Tenancy Amendment Act, 
1956, is in substance the final adjudication of a matter in controversy and is a 
decree, although the proceedings thereunder were initiated by an application.’”” 


(o) The High Courts of Gujarat and Punjab have taken the view, that adjudications 
under sections 9-11 and 13 of the Hindu Marriage Act, 1955, are decrees for the 
purposes of those provisions only, but are not decrees within the meaning of this 
sub-section as they are not passed in a suit.*”* But, a contrary view was earlier taken 


by the High Court of Allahabad.” * 
The Jammu and Kashmir High Court has held that where the husband’s petition 


for divorce is dismissed for default, it will not amount to a decree and hence no 
independent application under section 33 of the J&K Hindu Marriage Act is 
maintainable for recovering “Streedhan’ 75 


(p) An order rejecting a plaint is a decree and is not revisable under section 115 of the 
CPC but appealable under section 96 of CPC.’”° 


(q) When a criminal case is referred by a criminal court and is settled by the Lok Adalat, 
its award cannot be executed as a decree passed by a civil court. The reason behind 
this view is that when a reference is made to Lok Adalat, that authority is exercising 
the powers enjoyed by the reference court and can only pass such order which the 
reference court was competent to pass.’”” 


268. 
269. 
270. 


271. 
y 4 
Fe y 


274. 
y 4 be 2 
276. 
277. 
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5 SCR 270. 

Shree Kalimata v RC Chatterjee, AIR 1970 Cal 373, 376 : (1971) 75 Cal WN 1. 

Vamanan Nambudiri v Narayan, AIR 1965 Ker 1 : (1964) Ker LT 516. 
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[s 2.3.14] Orders Which Are Not Decree 


The following are instances of orders which are not decrees: 


278. 
279. 


280. 


281. 
282. 


283. 
284. 


285. 
286. 
287. 
288. 
289. 
290. 


(a) An order rejecting an application for leave to sue in forma pauperis for no suit has 


till then been filed;’”* 
(b) An order refusing leave to institute a suit for accounts of religious endowments;”” 


(c) An order on a petition to appoint a new member on the committee of a religious 
endowment;**° 


(d) An order under the Indian Trusts Act, 1882 dismissing an application for the 
removal of a trustee;7*! 


(e) An order on a settlement case under section 104(2) of the Bengal Tenancy Act, 3 of 
1898 as the proceeding is instituted not by a plaint but by an application;?* 


(f) An order made on an application to the District Court under section 84(2) of the 
Madras Hindu Religious Endowments Act 2 of 1927;7* 


(g) An order for ejectment in a proceeding under Chapter VII of the Presidency Small 
Cause Court Act, 1882;7* 


(h) An Award by the Calcutta Improvement Trust Tribunal;**’ 


(i) An order rejecting a petition on the ground that the Madras Act IV of 1938 is not 
appealable;7*° 


(j) An order under section 7 of the Guardian and Wards Act, 1890 on an application 
under section 10 of that Act;7*” 


(k) An order under section 10 of the Disabled Persons Act, 1951 ;788 


(1) An order passed on an application made to the Insolvency Court under sections 53 
and 54 of the Provincial Insolvency Act, 1920;7°° 


(m) An order granting interim relief under section 24 of the Hindu Marriage 
Act, FS 


Secretary of State v Jillo, (1899) ILR 21 All 133; Narasinga Das v Ratiram Gupta, AIR 1965 Hyd 41. 
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ILR 40 Mad 791; Srijib v Dandi Swami Jagganath Asram, AIR 1941 Cal 618 : (1941) 73 Cal LJ 532, 
p 536. 
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Cal 326. 
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747. 
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(n) An order passed on an application for restitution of conjugal rights, judicial 
separation, declaration of nullity of marriage or divorce under sections 9— 12 
respectively of the said Act;*”' 


(o) An order under section 34 of the Malabar Tenancy Act;?” 


(p) An order under section 17(1) of the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, directing the landlord to restore possession of the premises 
to the tenant;”” 


(q) An order passed under section 52 of the Malabar Tenancy Act 33 of 1951 for 
restoration of a holding;?”* 


(r) An award by the Debt Board under the Hyderabad Agricultural Debtors Relief Act, 
1956; 


(s) An order passed in proceedings under section 25 of the Guardian and Wards Act;?% 


(t) The award given by the motor accident claim tribunal does not have the status of a 
“judgment”, “decree” or “order” as contemplated by the CPC;”*” 


(u) An order refusing to wind up a company is not decree, since such an order does not 
.298 


adjudicate upon any right of a party; 
(v) A decision on a reference under section 49(1) of the Land Acquisition Act;?” 


(w) Rejection of application for condonation of delay and consequent dismissal of 
appeal as time barred;*”° 


(x) Decision of water disputes tribunal as notified;*” 
(y) Order passed by high court under contempt proceedings on consent terms;>” 


(z) Order of dismissal of suit for default or non-prosecution is not appealable as 
a decree;*”’ 


[s 2.3.15] Order As to Costs 


It has been held in some cases that an order for costs is not a decree as defined in section 2(2). 
It is said in support of this view that an order involves no adjudication of any of the matters 
in controversy in the suit and that further, no party has a vested right to costs. As a broad 
statement of the law, this proposition is open to question. A suit for costs alone, it is true, is 
not maintainable, but a claim for costs is incidental to the enforcement of substantive claims 


291. 
292. 
ZIS. 
294. 
295. 
296. 
297. 
298. 
299. 
300. 
301. 
302. 
303. 
304. 
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Dundappa v SG Motor Transport Co, (1966) 1 Mys LJ 786. 
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Ratansingh v Vijaysingh, AIR 2001 SC 279 : (2000) 1 SCC 469. 
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in a suit and therefore, an adjudication as to costs must stand in the same position as a decision 
on those claims. If the adjudication in a suit is a decree within section 2(2), the order for 
costs being part of the same, must likewise be a decree; but, if the adjudication is an order not 
amounting to a decree, the order for costs comprised therein must also amount to an order. 
This is so for the purpose of appeal — vide commentary under section 35. Therefore, whether 
an order for costs is a decree must depend upon whether the adjudication of which it is a part 
is a decree or not. Reviewing the authorities in the light of the above, an order directing the 
defendants to pay the costs of the day in a pending suit was rightly held to be not a decree.*” 
Where the court granted permission to the plaintiffs to withdraw a suit with liberty to file a 
fresh one and as a part of the same order directed their costs to come out of the temple funds, 
the order as to costs would not amount to a decree and so, it was held.’ Likewise, when an 
order was made permitting the appellants to withdraw the appeal, the order for costs which 
was incidental to that order was held to be not a decree;*” but, where an order in appeal was 
not one of withdrawal but of dismissal, the order for costs made therein would amount to a 
decree.** In Rustomji v Fezel Rahim,*” it was held that a provision for costs embodied in a 
consent decree was itself a decree. In Dhudhewala Co v Govindram Rameswarlal,> the order 
for costs was part of the order disposing off the revision petition itself and it is submitted that 
on the principles stated above, there is no reason why that portion of the order should be 
treated differently from the rest of the order. Again, the fact that no party has a vested right 
to costs is not a ground for holding that what would otherwise be a decree is not a decree. On 
this reasoning, an adjudication in a suit for specific relief must be held not to be a decree. It 
is indeed well-settled that a party is entitled to file an appeal against a decree for costs even 
though the superior court might be slow to interfere with the exercise of discretion by the 
lower court.?"’ 


An application in the civil court for executing an order of costs passed by the high 
court in a writ petition is not maintainable because such order is neither a decree under 
section 2(2) nor an order under section 2(14).*'* Similarly, an order dismissing a suit for non- 
payment of costs is essentially an order of dismissal for non-prosecution and as such it would 
not amount to a decree.*!” 


[s 2.3.16] Finding On Issue 


It was at one time held by the High Court of Bombay that a finding on a preliminary issue 
that a suit was not bad for misjoinder or that it was not barred by limitation or that the court 
had jurisdiction to entertain a suit was in the nature of a preliminary decree and appealable 
as such.*!* These decisions have since been overruled by a full bench of the same high court, 
and it has been held that a finding on an issue cannot be the subject of an appeal until it 
has been embodied in the judgment and decree. It was accordingly held in that case that a 
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finding that the questions in dispute were not caste related questions and were not, therefore, 
outside the jurisdiction of civil courts, and did not amount to a preliminary decree and that 
no appeal lay from such a finding.*"* It has similarly been held that a finding that the matter is 
not res judicata,*'® or that the plaintiff can maintain the suit? or that the defendant is not an 
agriculturist under the Deccan Agriculturist Relief Act, 1879,*!* and that the trial can proceed, 
or that the court has jurisdiction to try the suit,*! is not a preliminary decree. A finding that 
the defendant is an agriculturist under that Act is not by itself an adjudication, and so not a 


decree, though it may result in the plaint being returned for presentation to the proper court 
under O VII, rule 10.*° 


Again, no appeal lies from a finding that an execution application is not barred by limitation 
and the execution proceedings are to go on till the final determination.*”' Where it was found 
on a preliminary issue that some defendants were not liable for the plaintiff’s claim and upon 
this finding the court discharged those defendants from the suit, and the suit proceeded against 
the remaining defendants alone, it was held that the order was a decree.*” 


[s 2.3.17] Rejection of Plaint 


The definition of “decree” provides that the rejection of a plaint shall be deemed to be a 
decree. Such adjudication, therefore, is appealable as a decree.*?’ An order rejecting a plaint for 
failure to pay additional court fee as required by the court, is a decree? and the court has no 
power to set it aside except on review or under section 152 of the CPC.*” Where a plaintiff 
was dispaupered and ordered to pay court fees and on failure to comply with the order, the suit 
was dismissed, it was held that the order was one of dismissal for default under section 2(2)(b) 
and therefore, not a decree.’ The ground of this decision is that there is a distinction under 
the CPC between rejection of a plaint and dismissal of a suit and that while the rejection of 
a plaint for non-payment of additional court fees falls under O VII, rule 11, and would be a 
decree, the dismissal of a suit under O XXII, rule 11, would not be covered by it and would 
be an order within section 2(2)(b). It is submitted that there is on principle, no distinction 
between rejection of a plaint for non-payment of additional court fee under O VII, rule 11, 
and dismissal of a suit under O XXXIII, rule 11 for non-payment of court-fees, and that the 
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rejection of a plaint will be a decree even though it is not under O VII, rule 11, provided it is 
authorised by the CPC?” and that the decision aforesaid, requires reconsideration. 


[s 2.3.18] Order Returning Plaint 


A plaint may be returned for amendment (O VI, rule 17) or for presentation to the 
proper court (O VII, rule 10). In either case, the decision returning the plaint is an order as 
distinguished from a decree. An order returning a plaint is appealable under CPC (O XLIII, 
rule 1, clause (a)). An order returning a plaint for amendment was appealable under the Code 
of Civil Procedure, 1882; it is no longer appealable under this CPC.** 


[s 2.3.19] Rejection of Memorandum of Appeal 


On the question whether an order rejecting a Memorandum of Appeal is a decree, the 
decisions are conflicting. The controversy centres around the express inclusion of rejection 
of plaint in the definition of “decree”. One view is that on a reading of O VII, rule 11, with 
section 107(2), an order rejecting a plaint must include an order rejecting an appeal; and, that 
further, the latter order would be a decree on the terms of the definition, for it has the effect 
of finally disposing off the proceedings.’ As against this, it is said that an order rejecting a 
plaint will not, but for its inclusion in the definition, be a decree and that the words “shall 
be deemed to include rejection of plaint” imports a legal fiction which could not be extended 
to an order rejecting the appeal.’ The Calcutta High Court has held that an order rejecting 
a Memorandum of Appeal as insufficiently stamped, is not appealable as a decree, and that 
the effect of O VII, rule 13 read with section 107(2) is that the appellant may present a fresh 
Memorandum of Appeal.”! An order rejecting a Memorandum of Appeal or dismissing an 
appeal following the rejection of an application under section 5 of the Limitation Act, 1963 
(for condonation of delay in preferring the appeal) is not a “decree” within the meaning of 
section 2(2) of the CPC. It is only an order against which an application in revision under 
section 115 of the CPC may lie.*? The Allahabad High Court has held that an order rejecting 
a Memorandum of Appeal for reasons for which rejection is not prescribed by the CPC, is 
not a decree;**? but, there have been decisions allowing an appeal when the Memorandum of 
Appeal was rejected as not duly presented,’ or as scandalous,’ or as insufficiently stamped.** 
A Memorandum of Appeal which is time-barred is dismissed under the Limitation Act, 1963 
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and such dismissal disposes off the appeal and is appealable as a decree.*” When an appeal is 
rejected under O XLI, rule 10(2) for failure to furnish security for costs, there is no appeal, 
the order does not determine the rights of the parties.” An order dismissing an appeal on 
the ground that it is barred by limitation is a decree;*” so also, an order dismissing an appeal 
in limine under O XLI, rule 11.*° An order that a suit abates, is a decree. Similarly, an order 
directing that an appeal or a cross-objection abates is also a decree.) 


[s 2.3.20] Order Returning Memorandum of Appeal 


No appeal lies from an order returning a Memorandum of Appeal to be presented to the 
proper court.*? Nor does an appeal lie from an order returning a Memorandum of Appeal for 
amendment. 


[s 2.3.21] Omission of the Words “Section 47 or” Effect of 


An execution proceeding, though a proceeding in a suit, is not a suit.™® Therefore, an 
order passed in such a proceeding was treated as a decree from which an appeal would lie; but, 
under the definition of “decree” as it stood when this sub-section contained the words “under 
section 47 or”, the expression “decree” included an order passed in execution proceedings 
under section 47 if : (i) the executing court therein conclusively determined a question; (ii) it 
arose between the parties to the suit in which the decree was passed, or their representatives; 
and (iii) it related to the execution of the decree.™* If it decided a question relating to the rights 
and liabilities of the parties with reference to the relief granted by the decree, it fell within the 
scope of section 47 and was tantamount to a decree; but orders which were merely incidental 
and referred to the conduct of the proceedings were held not to be within the section.” Thus, 
a decision refusing to recognise the transferee of a decree,*® or on the question whether a 
person was a representative of a party under section 47(1), or to record an adjustment of a 
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decree,” fell within section 47 and was appealable as a decree. An order directing an execution 
application to be converted into a suit was held to be in substance an order refusing to execute 
the decree and therefore, appealable as such a decree; but an order refusing leave to bid at 
an execution sale was treated as a mere interlocutory order and therefore not appealable.*”” 
The Bombay High Court accordingly held an order staying execution of a decree on security 
being furnished to be an interlocutory order.” On the other hand, the Lahore High Court 
after a review of authorities, had found that such an order fell under section 47 and was 
appealable.*” An order refusing to stay execution was held to be an interlocutory order;*™? so 
also, an order refusing execution on the ground that it had been attached.’ Bur, an order that 
certain property was liable to attachment and sold in execution, was held to be a decree.*°° 


These controversies, whether an order passed in execution proceedings was tantamount to a 
decree or was only an interlocutory order, arose by reason of the words “Section 47” occurring 
in the definition of a decree. The omission of these words by the Amendment Act, 1976, 
means that such orders, even though they are made under section 47, are not decrees’ and 
are therefore, not appealable. A party aggrieved by an order passed in execution proceedings 
can challenge its correctness only by a revision, provided such an order satisfies the conditions 
prescribed by section 115. 


Where all defendants submit to the jurisdiction of a court, the decree of that court cannot 
be treated as a nullity.’ 


Order passed under section 47 by the executing court is not appealable as a decree, unless 
it is expressly provided for in other provisions of the CPC.** 


A plea that the decree is contrary to law is not the same thing as a decree that is a nullity. 
To render a decree a nullity, it must be shown that the court lacked inherent jurisdiction in the 
sense that it was incompetent to try the suit.*”” 


Adjudication in execution is not a “decree”.’® The omission of the words “section 47 
or” from section 2(2) (in 1976), clearly shows that an order under section 47 is no longer 
appealable as a decree as held by the Bombay High Court.*” 


The Bombay view points out that but for the words “section 47 or” occurring (prior to 
1976) in section 2(2), an order under section 47 would not have been a “decree”. These words 
gave an extended connotation to “decree”; but that extension itself has now been deleted. As a 
result, orders under section 47 are not “decrees” and are not subject to appeal under section 9. 
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The high courts enumerated hereinafter, have taken the same view, namely, that there is 
(after 1976), no appeal against an order in execution under section 47: 


(i) Allahabad;*” 

(ii) Andhra Pradesh;*® 
(iii) Gauhati;*™ 

(iv) Gujarat; 

(v) Kerala;*°° 

(vi) Orissa; and, 
(vii) Rajasthan; 


A Patna judgment, however, takes a different view.” 


[s 2.3.22] Section 144: Restitution 


An order passed on an appeal setting aside the sale of a judgment-debtor's property is a 


decree and section 144 is wide enough to cover such an order.” An order for restitution of 
costs is a decree.*”! 


[s 2.3.23] Order of Dismissal for Default 


A suit may be dismissed for default of appearance under O IX, rule 8. Such a dismissal 
is not a decree and is not appealable. Under the Code of Civil Procedure 1882, there was a 
conflict of decisions. The Madras High Court held that the order was not appealable*’* while 
the other high courts held that it was appealable.*”? An appeal may be dismissed for default of 


appearance under O XLI, rules 11(2) or 17. Such an order of dismissal is not a decree and is 
not appealable.*” 


There may also be a dismissal for default under O IX, rule 3, if neither party appears when 
the suit is called on for hearing. This is also excluded from the definition of “decree”. It has 
been held that the expression “dismissal for default” includes not only dismissal for default of 
appearance but also for default in the prosecution of a suit or appeal.’ An order dismissing a 
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suit for failure by the plaintiff to furnish particulars has been held to amount to dismissal on 
default and therefore, not a decree. 


[s 2.3.24] Non-Appealable Orders 


Orders that are not appealable are, generally speaking, orders that are processual; that is, 
interlocutory or incidental orders regulating procedure but not deciding any of the matters in 
controversy in the suit. Such orders occur both, in suits and in execution proceedings. Their 
number is legion, and the following are cited merely by way of illustration: 


[s 2.3.24.1] In Suits 


Under section 148 for enlargement of time;?”” under section 152 for amendment of a 
clerical error in a judgment;*”* under O IX, rule 9, granting an application for restoration of a 
suit; under O IX, rule 13, granting an application to set aside an ex parte decree;** O XIV, 
rule 9, refusing to frame an issue.>#! 


[s 2.3.24.2] In Execution Proceedings 


Under O XXI, rule 40, refusing an application to arrest a judgment-debtor;*’ under 


O XXI, rule 66, settling the terms of a sale proclamation*® or declining to set aside an ex parte 
order settling the terms of sale proclamation under O XXI, rule 66,** or an order holding on 
preliminary issues that the execution application was maintainable.**” 


An order passed by the court on an objection to the commissioner's report is not a decree 
and therefore, not appealable.**° 


[s 2.4] Decree-Holder: Section 2(3) 


“Decree-holder” means any person in whose favour a decree has been passed or an order 
capable of execution has been made. 


The definition in the Code of Civil Procedure 1882, included a transferee of a decree; 
but this was inconsistent with the provisions relating to execution whereby an oral transferee 
has no /ocus standi; under the present section, a transferee is not a decree-holder unless he 
has been recognised by the court. A decree for specific performance of an agreement for the 
sale of immovable property may be executed either by the plaintiff or the defendant, either 
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party being a “decree-holder” in such a case.**” Where the defendant is a public officer and 
the government undertakes his defence as provided in O XXVII, rule 8(1), a decree for costs 
passed in his favour might be executed by the government as a decree-holder.*** In short, a 
decree-holder is one whose name is inscribed on the decree and in whose favour such decree 
has been passed.** 


Where a suit for permanent prohibitory injunction was dismissed directing the plaintiff 
to remove the unauthorised construction on the property given in plaint put up during the 
pendency of the suit, the said direction does not amount to a decree as defined in the Code; 
but it certainly amounts to an executable order in favour of the defendant, who qualifies as a 
decree-holder within the meaning of the CPC. 


[s 2.5] District: Section 2(4) 


“District” means the local limits of the jurisdiction of a principal Civil Court of original 
jurisdiction (hereinafter called a “District Court”), and includes the local limits of the 
ordinary original civil jurisdiction of a high court. 

Following this definition, the expression “District court”, as used in the Inventions and 
Designs Act 6 of 1888, has been held to include a high court in the exercise of its ordinary 
original civil jurisdiction; but it has since been held in Hyath v Shake,” that this is not 
necessarily so. In a suit for infringement of copyright under the Copyright Act 1957, if the 
subject matter is valued at less than Rs 50,000, it would be the City Civil Court of Calcutta 
and not the high court which would have jurisdiction.’ In the absence of such a court having 
the jurisdiction, a high court having the ordinary original civil jurisdiction would be deemed to 
be the district court.” If a high court does not possess the ordinary original civil jurisdiction, 
it would not, though at the apex of the civil courts, be the district court for the purposes of 
the Trade and Merchandise Marks Act, 1958. The expression “District Court” includes the 
court of the additional district judge.’ 


The original jurisdiction of the High Court of Madras in matters of appointment of 
guardian of a child is lost after the establishment of family courts under the Family Courts 
Act, 1984. Therefore, the petition filed by foreign nationals for appointment of guardian to an 
Indian female child, is not maintainable before the original side of the high court and has to 
be transferred to a proper court. Even assuming that the jurisdiction of the high court under 
clausel7 of Letters Patent 1865, still existed, it would be as per the appellants, a jurisdiction 
of general nature applicable to all, then section 15 of the CPC will come into play, and the 
appellants should approach the lowest grade court competent, viz the family court. The proper 
forum for the parties in the matter is the family court wherever and whenever it is established 
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and till then, the respective District Courts, with, of course, the right of appeal before this 
397 
court. 


[s 2.6] Foreign Court: Section 2(5) 


*°8(“Foreign Court” means a Court situate outside India and not established orcontinued 


by the authority of the Central Government]. 


This sub-section has been substituted by section 4 of the Code of Civil Procedure 
(Amendment) Act 2 of 1951, for the old sub-section which, after the Indian Independence 
(Adaptation of Central Acts and Ordinances) Order, ran as follows: 


‘Foreign Court’ means a Court situated beyond the limits of British India which has no 
authority in British India and is not established or continued by the Central Government. 


The Privy Council, which was not within the definition of a foreign court as it stood 
originally,®” is now to be regarded so. The High Court of Justice in England, whether it be the 
Chancery Division“ or the King’s Bench Division,” is a foreign court. The Ceylon Court 
also is a foreign court“? and so is the Supreme Court of Mauritius.*” 


[s 2.7] Foreign Judgment: Section 2(6) 
“Foreign judgment” means the judgment of a foreign court. 


A foreign judgment as defined in this sub-section creates a new right in favour of the 
creditor and a new obligation imposed by the foreign court on the debtor. A judgment given 
by a foreign court does not cease to be so, when as a consequence of political change, the 
territory where the court was situated at the time of the judgment becomes part of India. 


An interim order passed by a court in USA directing the mother to hand over the interim 
custody of minor child to the father until further orders, cannot assume the characteristic of a 
foreign judgment as it is not a final order. More so, when such order was passed, the wife had 
left the territorial jurisdiction of the court.“ 


[s 2.8] Government Pleader: Section 2(7) 


“Government Pleader” includes any officer appointed by the “°’[State Government] to 
perform all or any of the functions expressly imposed by this Code on the Government 
Pleader and also any pleader acting under the directions of the Government Pleader. 


A person appointed as a special government pleaders under O XXVII, rule 8(B) to conduct 
a particular case specified in the notification appointing him does not hold the office of the 
government pleader.*”° 
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Section 2(7) defines “government pleader”. According to this provision, “government 
pleader” includes any officer appointed by the State Government to perform all or any of 
the functions expressly imposed by the CPC on the government pleader and also any pleader 
acting under the directions of the government pleader. Section 2(15) defines “pleader” which 
means any person entitled to appear and plead for another in court, and includes an advocate, 
a vakil and an attorney of a high court. Where Law Officers for Government were Assistant 
District Attorney, Public Prosecutor and Deputy Advocate General appearing on behalf of 
their respective States, primarily in criminal/civil cases and their appointments were basically 
under the CPC or CrPC, the Supreme Court held them eligible for appointment to the office 
of Additional District and Sessions Judge.*”” 


The government can have as many government pleaders as it likes. The definition is 
inclusive. It must be read with O XXVII, rules 4 and 8B. 


It is not obligatory to have only one government pleader. The government is also free to put 
a particular government pleader in charge of a particular case or cases. “°° 


[s 2.9] India: Section 2(7B) 


“India” except in sections 1, 29, 43, “”[44A], 78, 79, 82, 83 and 87A, means the 
territory of India excluding the State of Jammu and Kashmir. 


These two sub-sections namely, (7A) and (7B), were inserted by section 4 of the Code of 
Civil Procedure (Amendment) Act 2 of 1951. 


By the Constitution (Seventh Amendment) Act, 1956, Jammu and Kashmir, is a state and 
its government, a state government. Therefore, notice under section 80 of the CPC would be 
necessary if a suit is filed against that state in a place where the Code applies. But, if such a suit 
is filed within that state, the suit would be governed by the law prevailing there and a notice 
may not become necessary.’ 


[s 2.10] Judge: Section 2(8) 
“Judge” means the presiding officer of a Civil Court. 


No judge can act in any matter in which he has any pecuniary interest, nor where he has any 
interest, though not a pecuniary one, sufficient to create a real bias.*'' An arbitrator is neither 
a judge nor a court.*” 


The members of Administrative Tribunals cannot be considered to be judges and their 
statement cannot be treated as a decree.*!” 


However, it has been held that a tribunal may be termed as a court if it has all the trappings 
of a court. Every court may be a tribunal, but every tribunal need not necessarily be a court. 
Once the essential features of “court” are satisfied, then it will have to be termed as a “court”. 
The statutory provisions of the family court squarely satisfy the ingredients of a court and the 
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Presiding Officers of family courts perform judicial and determinative functions and, as such, 
are judges.‘ 


The word “court” is generic term and embraces a judge but the vice versa is not true. A 
“court” is an agency created by the sovereign for the purpose of administrating justice. It is a 
place where justice is judicially administered. It is tribunal presided over by one or more judges 
on whom are conferred certain judicial powers for administrating justice in accordance with 
law. When a judge takes a seat in the court, the court is set to have assembled for administrating 
justice. Therefore, the word “court” and judge are frequently used interchangeably because a 
judge is an essential constituent of the court since there can be no dispensation of justice 
without a judge. But that is not to say that, when a judge demits office, the court ceases to 
exist. While the word “court” and judge are frequently used interchangeably, they are not stricto 
sensu synonyms for the simple reason that a judge by himself does not constitute a court, being 
only an essential part of the court.“ 


[s 2.11] Judgment: Section 2(9) 


“Judgment” means the statement given by the judge on the grounds of a decree or order. 


[s 2.11.1] Meaning 


In England the word “judgment” is generally used in the same sense as a decree in the CPC. 
A judgment must contain the grounds of the decision.*"% 


In the Chambers Dictionary (Deluxe Edition),*!” the meaning of the word “judgment” 
given is “the act of judging; comparing of ideas to find out the truth, the faculty by which 
this is done, an opinion formed; a legal verdict or sentence etc”. In The New Shorter Oxford 
English Dictionary,“ some of the meanings given are; the sentence of court of justice, a 
judicial decision or order in court. One of the meanings given to the word “judgment” in 
Websters Comprehensive Dictionary*” reads thus: the result of judging, the decision or 
conclusion reached as after consideration or deliberation.*” In his concurring judgment, SB 


Sinha, J, observed: 


We however, need not go into the aforementioned question in view of the order 
proposed to be passed by us, in our opinion the learned Tribunal failed to assign sufficient 
or cogent reasons in support of its findings. In relation to some issues, no reason has been 
assigned. Some issues although noticed have not been adverted to. Some issues have 
even not been noticed. The impugned order of the TDSAT, therefore, does not fulfil the 


criteria of a judgment.‘ 
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[s 2.11.2] Every Order not Judgment 


An order passed by an appellate court calling for a finding on an issue framed by it in an 
appeal is not a judgment; nor is a direction to pass a final decree after the deficit court-fees are 
paid,*” nor an order summarily dismissing an appeal or a revision.*° 


When a trial judge at the request of the parties sits extra cursum curiae, his decision is not 
an award by an arbitrator but a judgment.‘ 


The award given by the motor accident claim tribunal does not have the status of a 
“judgment”, “decree” or “order” as contemplated by the CPC.” 


[s 2.11.3] Judgment, Order and Decree 


“Judgment” stands on a different footing from the “order” and the “decree”. The Legislature 
has avoided the use of words “formal expression” in the definition of “judgment”, though 
the words “formal expression” have been used in the definition of “order” in section 2(14). 
Conversely, it is not necessary that in a decree, there should be a statement of reasons given by 
the judge. Statement of reasons is to be given by the judge, only in the “judgment”. The decree 
is the formal expression of conclusions arrived at in the judgment. So, a formal expression of 
the order in the judgment is not necessary, though it is desirable.“ 


[s 2.11.4] Decision at the Back of a Person 


Any decision which has been given by any court or authority behind the back of a person 
cannot be binding upon him being violative of the principle of natural justice and a person, 
who has been put in such a disadvantageous position by the judgment passed, beyond his back 
has a right to ignore the same.” 


[s 2.11.5] Contradictory Judgments/Decisions 


No learned judge would consciously author a judgment which is itself inconsistent or 
incorporates passages repugnant to each other.*”* 


There can be only one judgment in a case. Two contradictory judgments or judgments in 
variance with each other will not have the effect of deciding any question or issue in the case 
or of deciding any of the rights of the parties. It is also plain that such judgments can neither 
be enforced nor be given effect to. Therefore, if two judges constituting a division bench give 
contradictory decisions or decisions in variance with each other, in law, such decisions cannot 
be called as judgments as they do not decide any question or issue in the case or proceeding 
nor do they decide any of the rights of the parties, the real test being what is the effect of the 
two decisions on the case or proceedings in which it is made, the language or phraseology used 
being wholly immaterial having no bearing. In such a situation, the decisions so rendered will 
only amount to opinions of the respective judges. This principle will, however, not apply where 
on account of some statutory provisions like section 98 of the CPC, contradictory decisions 
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by their own force lead to decision of any question or issue in the case or any of the rights of 
the parties.*” 


[s 2.11.6] Reasoning 


What a judgment should contain is indicated in O XX, rule 4 (2) which says that a 
judgment “shall contain a concise statement of the case, the points for determination, the 
decision thereon, and the reasons for such decision.” It should be a self-contained document 
from which it should appear as to what were the facts of the case and what was the controversy 
which was tried to be settled by the court and in what manner. The process of reasoning by 
which the court came to the ultimate conclusion and decreed the suit should be reflected 
clearly in the judgment.*” 


Dr. Pasayat J, speaking for the Supreme Court Bench, expressed it in the following way in 
the case of KV Rami Reddy v Prema:*>! 


11. The declaration by a Judge of his intention of what his judgment is going to be, or a 
declaration of his intention of what the final result it is going to embody, is not a judgment 
until he had crystallised his intentions into a formal shape and pronounced it in open court 
as the final expression of his mind. 


12. The CPC does not envisage the writing of a judgment after deciding the case by 
an oral judgment and it must not be resorted to and it would be against public policy to 
ascertain by evidence alone what the ‘judgment’ of the Court was, where the final result was 
announced orally but the judgment as defined in the CPC embodying a concise statement 
of the case, the points for determination, the decision thereon and the reasons for such 
decision, was finalised later on. 


The meaning, attributes and contents of a “judgment” have been explained by the Supreme 
Court in the following words in Smt Swaran Lata Ghosh v Harendra Kumar Banerjee: 


Trial of a civil dispute in Court is intended to achieve, according to law and the 
procedure of the Court, a judicial determination between the contesting parties of the 
matter in controversy. Opportunity to the parties interested in the dispute to present 
their respective cases on question of law as well as fact, ascertainment of facts by means of 
evidence tendered by the parties and adjudication by a reasoned judgment of the dispute 
upon a finding on the facts in controversy and application of the law to the facts found, 
are essential attributes of a judicial trial. In a judicial trial, the judge not only must reach 
a conclusion which he regards as just, but, unless otherwise permitted, by the practice of 
the Court or by law, he must record the ultimate mental process leading from the dispute 
to its resolution. A judicial determination of a disputed claim where substantial question 
of law or fact arise is satisfactorily reached, only if it be supported by the most cogent 
reasons that suggest themselves to the Judge; a mere order deciding the matter in dispute 
but not supported by reasons is no judgment at all. Recording of reasons in support of a 
decision of a disputed claim serves more purposes than one. It is intended to ensure that 
the decision is not the result of whim or fancy, but of a judicial approach to the matter 
in contest, it is also intended to ensure adjudication of the matter according to law and 
the procedure established by law. A party to the dispute is ordinarily entitled to know the 
grounds on which the Court has decided against him, and more so, when the judgment is 
subject to appeal. The Appellate court will then have adequate material on which it may 
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determine whether the facts are properly ascertained, the law has been correctly applied and 
the resultant decision is just. It is unfortunate that the learned trial Judge has recorded no 
reasons in support of his conclusions, and the High Court in appeal merely recorded that 
they thought that the plaintiff had sufficiently proved the case in the plaint. 


The Bombay High Court has held that a judgment should be reasoned. The facts of the 
case, the matter in controversy, and the manner in which it was settled by the court must 
appear from the judgment, notwithstanding whether the case was proceeded ex parte or 
whether written statement therein was filed or not.*® 


[s 2.11.7] Pronouncing Judgment 


Before pronouncing judgment, the court has to apply its mind to arrive at the conclusion 
whether there is any cause to modify or remit the award. Further the phrase “pronounce 
judgment” would itself indicate judicial determination by reasoned order for arriving at the 
conclusion that decree in terms of award be passed. One of the meanings given to the word 
“judgment” in Websters Comprehensive Dictionary*™ reads thus: “the result of judging; the 
decision or conclusion reached, as after consideration or deliberation”. Further, O XX rule 4 
(2) CPC in terms provides that “judgment” shall contain a concise statement of case, the points 
for determination, the decision thereon, and the reasons for such decision. This is antithesis to 
pronouncement of non-speaking order.“ 


[s 2.11.8] Order of a Single Judge 


Order of single judge is judgment if not decree. Against the judgment of the learned single 
judge of the high court under section 299 of Indian Succession Act, 1925 a Letters Patent 
appeal is maintainable. The orders passed under section 299 of the Indian Succession Act, 
1925 may be an interlocutory order determining the rights of the parties or a final order. 
When a final order is passed in a contentious suit, as would be evident from the provisions 
contained in section 295 of the Indian Succession Act, 1925, the procedures of the CPC are 
required to be followed. Therefore, a final order passed between the parties adjudicating upon 
the rights and obligations which are binding between the parties thereto and are enforceable, 
although may not be, stricto sensu a decree within the meaning of section 2(2) of the CPC but 
it is beyond any cavil that the same would be a judgment within the meaning of section 2(9) 
thereof.“ 


Order passed by a single judge in an appeal under section 173 of the Motor Vehicles Act, 
1988 is a judgment.*” 


[s 2.11.9] Words in Judgment Cannot be Interpreted as Statutes 


Courts should not place reliance on decisions without discussing as to how the factual 
situation fits in with the fact situation of the decision on which reliance is placed, Observations 
of courts are not to be read as Euclid’s theorems nor as provisions of the statute. These 
observations must be read in the context in which they appear. Judgments of courts are not to 
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be construed as statutes. To interpret words, phrases and provisions of a statute, it may become 
necessary for judges to embark into lengthy discussions, but the discussion is meant to explain 
and not to define. Judges interpret statutes, they do not interpret judgments. They interpret 
words of statutes; their words are not to be interpreted as statutes. Circumstantial flexibiliry, 
one additional or different fact may make a world of difference between conclusions in two 
cases. Disposal of cases by blindly placing reliance on a decision is not proper.*** 


In a decision, a division bench of the Jharkhand High Court has observed that judgments 
should not be couched in a language which the ordinary people would find difficult to 
comprehend. It was observed: 

A common man cannot and shall not be able to understand the abbreviation and the 
words used in the impugned judgment. It is well settled that the use of abbreviations or 
code words should be strictly avoided. It is equally well settled that the judgment should 


be so precise and so clear that a common man or a litigant must understand the judgment. 


The language should be sober, temperate and clear.*” 


[s 2.11.10] Ratio Decidendi 


A judgment, it is trite, is not to be read as a statute. The ratio decidendi of a judgment is 
its reasoning which can be deciphered only upon reading the same in its entirety. The ratio 
decidendi of a case or the principles and reasons on which it is based is distinct from the relief 
finally granted or the manner adopted for its disposal. Answers given in judgment to the 
question is not the ratio to a judgment. The answers to the questions are merely conclusions. 
They have to be interpreted, in a case of doubt or dispute with the reasons assigned in 
support thereof in the body of the judgment, wherefor, it would be essential to read the other 
paragraphs of the judgment also. It is also permissible for this purpose to look to the pleadings 
of the parties.“ 


[s 2.11.11] Judgment — Letters Patent 


The concept of “judgment” in section 2(2) of the CPC is narrow and cannot be applied 
for interpreting the word “judgment” in the Letters Patent.“ Definition of judgment in CPC 
does not apply to the expression judgment occurring in clause (10) of Letters Patent, Patna.** 
To determine the question as to whether an interlocutory order passed by one judge of a 
high court falls within the meaning of “judgment” for purposes of Letters Patent, the test is: 
whether the order is a final determination affecting vital and valuable rights and obligations 
of the parties concerned. This has to be ascertained on the facts of each case. The order passed 
by the learned single judge determines the entitlement of the workmen to receive benefits 
and imposes an obligation on the appellant to pay such benefits provided in the said section. 
That order cannot but be “judgment” within the meaning of clause (10) of Letters Patent, 
Patna. The order of the learned single judge passed on an application under section 17B of the 
Industrial Disputes Act, 1947 on 26 April 1999 is a judgment within the meaning of clause 10 
of the Letters Patent of Patna and is, therefore, appealable.**’ 
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[s 2.12] Judgment-Debtor: Section 2(10) 


“Judgment-debtor” means any person against whom a decree has been passed or an order 
capable of execution has been made. 


The word “judgment-debtor” as used in this rule has been held not to include the legal 
representative of a deceased judgment-debtor.* A surety of a judgment-debtor is not himself 
a judgment-debtor. 


[s 2.13] Legal Representative: Section 2(11) 


“Legal representative” means a person who in law represents the estate of a deceased 
person and includes any person who intermeddles with the estate of the deceased and 
where a party sues or is sued in a representative character the person on whom the estate 
devolves on the death of the party so suing or sued. 


[s 2.13.1] Scope 


The definition of “legal representative” is inclusive in character and its scope is wide. It 
is not confined to legal heirs only. It stipulates a person who may or may not be an heir if 
he is competent to inherit the property of the deceased, but he should represent the estate 
of the deceased person. It includes heirs, those in possession bona fide, without there being 
any fraud or collusion and are also entitled to represent the estate. Under the Portuguese law 
of inheritance, the wife represents the estate of her deceased husband. When a suit is filed 
against the husband of such Portuguese widow and after the death of the husband, wherein 
the name of the widow is brought on the record within time, the abatement of the suit 
would be liable to be set aside, and the suit would proceed on the merits, notwithstanding 
the fact that the remaining legal representatives of the deceased were brought on record at a 
subsequent stage.**° 


Where a person severed all connections with his natural family and became disciple of a 
Guru, other disciples of the said Guru would be his spiritual brothers. Therefore, on his death 
one of the spiritual brothers can maintain an application as his legal representative.*” 


The Supreme Court has held that in the case of death of a person due to motor vehicle 
accident, a legal representative is a person who suffers on account of death of that person and 
need not be a wife, husband, parent and child.*** The Madhya Pradesh High Court has held 
that the brother of the deceased, who was a handicapped person and was dependent on him 


can be considered as a “legal representative”, 


The adjudication contemplated under O XXII of the CPC does not finally determine the 
question as to who is the legal representative of the deceased. This determination is only for 
the purpose of continuing the proceeding that had already begun.“ While dealing with an 
application under O XXII of the CPC, the courts are not required to delve into the question 
of title. The court is only required to see whether the person sought to be substituted has any 
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right or whether he is the legal representative of the heirs, as defined in section 2(11) of the 
CPC. Thus, where a petitioner claimed to be legal representative of the deceased plaintiff on 
the basis of a registered adoption deed, it was held that for the purposes of O XXII it was 


sufficient to allow the prayer.*”' 


The decision as to who is the legal representative for the purpose of proceedings is 
necessarily limited for the purpose of carrying on the proceedings and cannot have the effect 
of conferring of any right of heirship to the estate of the deceased. It is true that all legal heirs 
are ordinarily also legal representatives, but the converse is not true. All legal representatives are 
not necessarily legal heirs at will.‘ 


A legal representative in a given case need not be a surviving spouse, son, daughter, father 
or mother of a deceased tenant living with the tenant in the petition schedule property up 
to the death of the tenant. Legal representative, ordinarily means, a person who in law, 


represents the estate of the deceased persons or persons on whom the said estate devolves on 
the death of the individual.” 


Of many heirs, those in possession bona fide without any element of fraud or collusion 
represent the estate of the deceased.‘ It has been held by the Supreme Court that /egatees of 
portions of estate are legal representatives.*” 


In a suit by a benamidar, the real owner is not the legal representative on his death.**° 
Even if the real owner is in possession, he is not the legal representative of the benamidar, 
as he is in possession in his own right. There is no question of any estate of the benamidar 
devolving upon him or his representing it. A benamidar, on the other hand, represents the 
real owner. During an action between a benamidar and a third party, the benamidar died 
and his heirs were brought on record. An application by the real owner for being brought 
on record was dismissed. The decree passed against the heirs of the benamidar was held to 
be binding on the real owner since the benamidar, and after his death, his heirs, represent 
the real owner.“ It has been held that to decide whether a person is a legal representative 
or not, it is not unnecessary to inquire whether the deceased had left the estate.*°* Where 
the assessee had individual income from business and properties, and on his death, his 
eldest son voluntarily filed returns on behalf of the deceased assessee, the return filed by 
the eldest son were scrutinised by the Income-tax officer, who also issued notice to him to 
appear and produce certain documents and other material. The deceased left behind 10 legal 
representatives. Except the eldest son who filed the returns, no notices were served on the 
remaining nine representatives. It was held in the circumstances that it could not be said that 
the assessment orders are null and void on account of non-service of notice on nine out of 
10 legal representatives of the assessee.*” 
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[s 2.13.2] Strictest Sense 


The expression “legal representative” in its strictest sense was limited to executors and 
administrators only,“ and in cases under the Indian Succession Act, 1925 that is still the 
case.**' But, its meaning was extended after many conflicting decisions to include heirs and 
also persons who, without title either as executors, administrators or heirs, were in possession 
of the estate of the deceased. All these earlier cases are reviewed in Dinamoni v Elahadut 
Khan, and the definition settles the meaning of the term as explained there.“® Universal 
legatee under a will executed by the deceased is his legal representative.“ Under the Portuguese 
law of inheritance, the widow acquires meeira rights, according to which she gets one-half share 
in the estate left by her deceased husband. She therefore represents her husband's estate. If, in 
a suit against a male governed by Portuguese law, on his death, his widow is substituted within 
time, the suit can proceed on the merits, even if other representatives are brought later.“ A 
suit was filed for declaration of title and recovery of possession. The defendants constituted 
a joint Hindu family. One minor defendant died, leaving his mother and father. The father 
was already on record as Karta, but the mother was not substituted. It was held that by virtue 
of section 6, Hindu Succession Act, 1956, the minor's interest in the joint family property 
devolved on his mother. If a person is survived by a female relative specified in the Sch 1 to 
the Hindu Succession Act, 1956, (the mother, in this case), then the coparcenary, to the extent 
of the interest of the deceased minor, ceased to exist immediately upon his death. Hence, the 


minor's interest devolved upon his mother. If the mother is not substituted, the suit would 
abate.** 


The Gauhati High Court has held that brothers of a deceased in a motor accident are 
entitled to share in compensation along with widow of the deceased, irrespective of the fact 
that they are not dependent on the deceased.*” This point has been clarified by the Supreme 
Court in Manjuri Beras case,“ that a claim petition filed by a married daughter of a motor 
accident victim is maintainable regardless of the fact that she is not dependent on him. 


Where the husband and wife along with their son died simultaneously in a motor accident, 
it was held by the Himachal Pradesh High Court that the son being the youngest of all, by 
virtue of the presumption under section 21 of the Hindu Succession Act, 1956, would be 
deemed to survive his parents on the principles of Commorientes. Thus, the son being the only 
legal heir, his maternal grandmother would be the legal representative.‘ 


A legatee under a Will executed by a deceased landlord is competent to maintain an application 
for execution of a decree as he is covered under the definition of “legal representative” of the 
deceased decree-holder. It is not mandatory for him to obtain a probate certificate before 
enabling him to file an execution petition.’ 
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This view has been approved and confirmed by a recent decision of the Supreme Court. It 
has been held that in an eviction proceeding, when a legatee under a Will intends to represent 
the interests of the estate of the deceased, he will be a legal representative within the meaning of 
section 2(11) of the CPC for which it is not necessary to decide whether the Will is genuine or 
hot 


[s 2.13.3] Finding of Fact 


Finding of fact as to whether property is or is not ancestral, is essentially a question of fact. 
It cannot be interfered with in second appeal.*”? A person on whom the estate of the deceased 
devolves would be his legal representative even if he is not in actual possession of the estate.*” 


[s 2.13.4] Persons not Legal Representatives 


A mere trespasser, however, cannot be said to be the legal representative of the deceased 
as he holds adversely to him and does not intermeddle with the intention of representing the 
474 
estate. 


In case of a joint family property, a minor's interest, who was survived by mother (female 
relatives) specified in Sch I to Hindu Succession Act, 1956, if the mother is not substituted, 
the suit would abate.*”> The father is not an “intermeddler” and cannot be regarded as a legal 
representative. 


The expression “legal representative” has not been defined in the Motor Vehicles Act, 1988 
but in ordinary parlance it is understood in the same way it has been defined in the CPC. 
Ordinarily, heirs of the deceased are the persons who represent the estate of the deceased, but 
where parents of the deceased, who are preferential heirs, are alive, brothers and sisters of the 
deceased cannot be considered as legal representatives.*”° 


The Andhra Pradesh High Court has held that though the married sister may be the legal 
representative of the deceased/injured, she is not entitled to claim compensation in terms of 


rule 2(g) of the Andhra Pradesh Motor Vehicle Rules.” 


The matters in relation to tenancy and rent control are different as cases relating to tenancy 
and eviction are governed by special enactments and the rules framed thereunder. Even though 
tenancy rights are heritable, unless the person claiming to be legal representative of a deceased 
tenant was carrying on business with the deceased tenant, he cannot fall within the definition 
of tenant.*” 


This issue has been further clarified by the Supreme Court. It was held that for substitution 
as legal representative it is not enough that the persons seeking impleadment are legal heirs 
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of the deceased tenant, but it has to be seen whether they were carrying on business with the 
deceased tenant till the time of his death or had separated from the joint family.‘”” 


The Karnataka High Court held that when the sole plaintiff or sole surviving plaintiff 
dies and the “right to sue” survives on class I legal heirs, the action brought about by the 
deceased plaintiff devolves on them when they acquire that “right to sue” and it is this right 
which clothes them with the power to continue the suit/appeal which the plaintiff/appellant 
possessed against the defendant respondent. Where it was brought on record that one of the 
legal representatives was acting against the interests of other legal representatives, it was held 
that she does not possess a “right to sue” or the right to prosecute the claim of the plaintiff.**° 


[s 2.13.5] Deceased Parties Name Cannot be Washed Off 


The judgment should contain full particulars of the parties and decree has to follow 
the judgment. In case name of a deceased party (originally impleaded) is washed off while 
substituting legal representatives it is likely to mislead as it shall not be possible in future to 
ascertain extent of rights to be determined with respect to the estate of a deceased party. It may 
be reiterated that when a person dies, right of substitution is not on the basis of succession, 
but a person, who is competent to represent the estate of a deceased party and has no interest 
adverse to the deceased's estate will be permitted to be substituted as his legal representative.**! 


To keep the record straight and to avoid misconception and/or ambiguity in future, 
statutory provisions specifically provide that when a party to a suit/ proceeding dies, a note be 
made to that effect against said party and “legal representatives” be brought on record as per 
rule 37, general rules (civil) and Allahabad High Court Rules.‘ 


It therefore, naturally follows that in an application for substitution of legal representatives 
prayer for deletion/striking off/or washing off/to erase/removal of the name of “deceased party” 
on record, is misconceived, untenable and not approved in law, prayer to the above effect in 
the amendment application for substitution of legal representatives is totally misconceived and 
cannot be legally allowed. It is not permissible in law to erase the name of original deceased 


party and to do the contrary is also being uncalled for.** 


Once a party is impleaded and/or brought on record, proceedings started must be concluded 
with their names and continue till perpetuity. In the matter of death of any such party, in case of 
substitution of legal representative “on an application made in that behalf, court shall cause legal 
representative of the deceased, plaintiff/defendant to be made a party to proceed with the suit” 
and if legal representatives are not be substituted, then a note shall be made against a party of his 
death, but in no case name of deceased party shall be deleted or removed or struck-off.‘*4 


[s 2.13.6] Party in a Representative Character 


Where a person is a party in a representative character, the legal representative is the person 
who, after his death, represents the estate that is the subject matter of the suit.“** Thus, where 
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the owner of an ancestral impartible estate is sued as representing the estate, his successor 
taking by survivorship is his legal representative; so also, where the manager of a joint Hindu 
family dies, the next manager is his legal representative and where there is no such manager, all 
the coparceners are his legal representatives.**° Thus, on the death of a trustee, or of a shebait 
of a muth, his successor in office and not his executor or heir is the legal representative, and 
the suit would be continued by or against the successor under O XXII, rule 3 or rule 4. A 
reversioner sues in a representative character as representing the reversionary right to the estate 
of the last male owner. The legal representative of such a reversioner is the next reversioner; and 
a suit by a reversioner to set aside an adoption by widow may be continued on his death by the 
next reversioner.**” Where pending a suit for specific performance of an agreement to sell by a 
party, the latter died and the reversioner sought to raise the question of the binding character of 
the agreement, it was held that he was entitled to do so as he was the legal representative of the 
last full owner and not of the limited owner.*** A suit by a Hindu daughter,*® or by a Hindu 
widow*” to recover the father’s or husband’s estate is continued after her death by the next heirs 
entitled to come in after her, except in Bombay where the daughter takes an absolute estate. It 
has been held that a coparcener leaves no estate in the coparcenary property at his death and 
so, the surviving coparcener is not his legal representative with reference to that property;*”! 
but, a son who has inherited the property of his father is his legal representative against whom 
the decree can be executed under section 50 of the CPC.*” The correctness of the decision that 
a surviving coparcener is not a legal representative has been doubted and it has been said that 
the son who takes the joint family estate by survivorship should be regarded as a person who in 
law represents the estate of the deceased person.*”* The widow of a coparcener is also his legal 
representative under the Hindu Womens Right to Property Act, 1937,*” and that would also 
be the position under Hindu Succession Act, 1956.” The official assignee has been held to be 
the legal representative of the insolvent judgment-debtor within the meaning of O XXI, rule 
22 of the CPC.*° Where a lunatic whose estate had been taken over by the court of wards died, 
it was held that the person competent to represent the estate thereafter was not the manager 
appointed previously but the court of wards.*” 


[s 2.13.7] Intermeddles with the Estate 


One who intermeddles with the estate of a deceased person, even though it may be with part 
thereof, is a “legal representative” within the meaning of this clause and is liable to the extent of 
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the property taken in possession by him.’ He would, however, not be a legal representative in 
respect of properties not in his possession.“”” However, it has been held that a mere trespasser 
is not a legal representative as he has not intermeddled with the intention of representing the 
estate. If a person, who is not the heir, wrongly brings himself on the record of a suit after 
the death of a party, he does not become a legal representative, unless he in fact takes possession 
and so, intermeddles with the estate of the deceased.™”' 


The averment in a plaint filed by a bank for the recovery of a loan advanced to a sole 
proprietary concern was that certain relations of the proprietor (since deceased) were 
intermeddling with the estate of the deceased, and that is why the intermeddlers were made 

ies. I held that thei Id notb k off.°° 
parties. It was held that their names could not be struck off. 


In a suit for partition filed by the father and a minor, the suit was decreed, but during the 
pendency of the appeal by defendants, the minor died and his mother, who was a class I heir 
was not brought on the record within time. A Full Bench of Patna High Court held that the 
appeal did not abate as father became his legal representative as intermeddler on the minor's 
death and as such the mother was allowed to be brought on the record. Where, in an appeal 
arising out of a decree passed in a suit for obtaining possession by ejecting trespassers, one 
of the co-owners died during pendency of the appeal, another Full Bench of the same high 
court reiterated the above view and held that since other co-owners, apart from being brothers 
were intermeddlers to the estate, the whole appeal would not abate. It was observed that the 
definition of “legal representative” in section 2(11) of the CPC includes intermeddlers.”™ 


In a case before the Karnataka High Court, where on the death of the plaintiff the suit had 
abated, some person claiming to be trustees of a trust constituted through a Will executed 
by the deceased plaintiff moved for substitution as legal representatives and for setting aside 
abatement. The high court held that the definition in section 2(11) of the CPC includes 


intermeddlers and the prayer of substitution cannot be refused simply because they were 
strangers.’ 


The Supreme Court has held that the term “legal representative” is wide and inclusive of 
not only the heirs but also intermeddlers of the estate of the deceased as well as the persons 
who in law represent the estate of the deceased. The executor, administrators, assignees or 


persons acquiring interest by devolution under O XXII, rule 10 or legatees under a Will are 
legal representatives.” 
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The Supreme Court has permitted borrowing of definition of “Legal Representative” from 
section 2(11) of the Code to MACT claims and also affirmed the decision in Sudama Devi*”’ 
approving inclusion of even “intermeddlers” in the definition of “Legal Representatives’.** 


In a recent decision, the Supreme Court has confirmed the above view. It has been observed 
by Raveendran J, as follows: 


8. ‘Legal representative’ according to its definition in section 2(11) of the CPC, means 
a person who in law represents the estate of a deceased person, and includes any person 
who intermeddles with the estate of the deceased person. Thus a legatee under a Will, who 
intends to represent the estate of the deceased testator, being an intermeddler with the 
estate of the deceased, will be a legal representative.*” 


[s 2.14] Mesne Profits: Section 2(12) 


“Mesne profits” of property means those profits which the person in wrongful possession 
of such property actually received or might with ordinary diligence have received therefrom, 
together with interest on such profits, but shall not include profits due to improvements made 
by the person in wrongful possession. 


The Code of Civil Procedure 1882, for the first time, included interest in the definition of 
mesne profits. It was rightly done because interest is an integral part of mesne profits and has 
therefore, to be allowed while computing items.>!” 


The main object of awarding mesne profits is to compensate the person entitled to be in 
possession of the property. The very foundation of a cause of action for mesne profits is the 
wrongful possession of the defendant. Mesne profits are actually in the nature of damages 
which can be claimed by a landlord at reasonable letting out value of suit premises.”" 


The expression “mesne profits” as defined in section 2(12) of the CPC means those profits 
which a person in wrongful possession of such property either actually received or might have 
received with due diligence. It is not always necessary that there should be proof of actual 
receipt.” 


For entitling him to grant of mesne profits, the plaintiff must lead evidence to prove what 
would be the compensation the defendant might have received with due diligence for his 
wrongful possession. Where the plaintiff did not lead any evidence, it was held that he was not 
entitled to claim mesne profits.°! 


The observations made in the above case,’ are worth nothing: 


However, the concept of mesne profits appear to be different. Section 2(12) of Civil 
Procedure Code, defines mesne profits to mean those profits which the person in wrongful 
possession of such property actually received or might with ordinary diligence have 
received therefrom, together with interest on such profits, but shall not include profits 
due to improvements made by the person in wrongful possession. The words ‘Mesne 
Profits’ suggest value of house for occupation of land during the time it was held by one in 
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wrongful possession and is commonly measured in terms of rent and profits (See Black’s 
Law Dictionary). The Apex Court in the case of Fateh Chand v Balkrishna Dass, AIR 1963 
SC 1405 observed that the normal measure of mesne profits is the value of the user of the 
land to the person in wrongful possession. 


The criteria for calculation of mesne profits is not what the owner loses by reason of 
deprivation from possession but what the trespasser received or might have received with 
ordinary diligence.*!> Where sale deed in respect of half portion of a property was declared 
void, the vendee cannot be said to be in wrongful or unlawful possession and as such mesne 
profits cannot be claimed.*!® 


In Thammana Nukiah Shetti v Velapa Appalaraju,’ a Division Bench of the Andhra 
Pradesh High Court, relying on the decision of the Supreme Court in Siddeshwar Mukherjee 
v Bhubaneshwar Prasad Narain,’ observed as follows: 


Going by the principle, a purchaser of an undivided share will not be entitled to 
possession until he is allotted a specific share in the property. Mesne profits can be claimed 
by him only from the date when he is deprived of his lawful possession. Section 2(12) of 
CPC defines mesne profits of property as profits which the person in wrongful possession 
of such property actually received or might have received with ordinary diligence from it. A 
person is said to be in wrongful possession when he enjoys such possession despite, another 
person is entitled to it under law. A purchaser is entitled to lawful possession only when 
allotment of a specified portion is made to him. In this case, the finding is that there was a 
division in status, but there was no division by metes and bounds. A mere division in status 
does not bring about the consequences of the different sharers being entitled to specific 
portion of property. The only legal consequence of a division in status of a joint Hindu 
family is that the erstwhile coparceners become ‘tenants in common’ without any member 
becoming entitled to a specific portion or item of the properties that belonged to the joint 
family. In the absence of a specified allotment, no member is entitled to claim possession 
of any item of the property or any specified portion of the property of the joint family. He 
will have to file a suit to enforce that right, a purchaser from such a member cannot have a 


higher right than the member of such a family. 


Where in a suit for declaration of title and recovery of possession of immovable 
properties, the plaintiff did not claim either past or future mesne profits or rent, but the 
preliminary decree directed an enquiry to be made under O XX, rule 12, the Supreme 
court held that the high court was in error in awarding mesne profits when they had not 
been claimed in the plaint.” 


In a later decision, the Supreme Court clarified that though the plaintiff must plead in 
order to enable him to get a decree for past mesne profits, with regard to future mesne profits, 
since the plaintiff would have no cause of action on the date of the institution of the suit it 
was not necessary for him to plead in the plaint and in all cases where there is a prayer for past 
mesne profits, the court had ample jurisdiction to direct an enquiry to be made into future 
mesne profits in the preliminary decree.” 


The possession of a co-sharer can never be wrongful within the meaning of section 2(12) 
as he has a right and interest in every inch of the undivided property. Therefore, one co-sharer 
cannot claim mesne profits against the other, on the ground that the latter was in wrongful 
possession.”! ; 
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Having regard to the definition of “mesne profits” in section 2(12), the grant of interest 
is implicit in mesne profits. Where the court did not grant interest while passing the order 
for payment of mesne profits and did not take into consideration the question of ordering 
payment of interest at all, a review petition for the grant of interest on mesne profits would be 
maintainable. Non-award of interest is a patent and glaring mistake. That the applicant did 
not make a claim for interest or did not agitate the point during the course of the hearing, is 
not a valid argument against review.” 


The criterion for assessing mesne profits is not what the plaintiff might have got had he 
been in possession, but the value of the user of the tenement to the defendant after termination 
of his tenancy.” 


Wherein partition suit was filed where the co-sharer was admittedly in possession of disputed 
premises, he is accountable for the receipt of profits during the disputed period. Claim for 
profits in that period by other co-sharers cannot be regarded as a claim for mesne profits as 
defined in section 2(12) or O XX, rule 12. Possession by the co-owner cannot be termed as 
unlawful possession and therefore, section 2(12) of the CPC, can have no application. So 
understood, future mesne profits mentioned in the preliminary decree could only mean the 
actual profits received by the person in possession.” 


It cannot be said that mesne profits can be calculated only on the basis of the maximum rent 
that the premises could have fetched if let out.” 


Mesne profits can be claimed only when there is wrongful possession of the defendant. 
But, where dispossession is a joint or concerted act of several persons, each of them 
who participates in the commission of that act would be liable for mesne profits even 
though he was not in possession and the profits were received not by him but by some of 
his confederates.” 


Measure of mesne profits is the value of wrongful possession. Rent could be a relevant 
factor for considering such a value, but not a decisive matter.” In terms of the definition of 
mesne profits under section 2(12) of the CPC, the question of proprietary of the valuation 
on account of the same can be decided at the time of trial on evidence where the court 
can pass a decree for mesne profits or can direct the inquiry, or, can reject a prayer of mesne 
profits.?”* 


The reservation as to profits due to improvements made by the person in wrongful 
possession is new.” 


[s 2.15] Movable property: Growing Crops: Section 2(13) 


Movable property includes growing crops. 
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HIGH COURT AMENDMENT 


Calcutta.—In clause (13) insert the words “except in suits or proceedings in the Court 
of Small Causes of Calcutta” after the words “growing crops” vide Cal. Gaz. Pt I, dated 20 
April 1967. 


Growing crops are now movable property and cases in which crops were held to be 
immovable property until reaped, are obsolete. The definition must be limited to the CPC, for 
under section 3(26) of the General Clauses Act, 1897, standing crops are immovable property. 


[s 2.16] Order: Section 2(14) 


“Order” means the formal expression of any decision of a civil court which is not a 
decree. 


Order in contempt proceedings is an order within the meaning of this section.’ But it may 
be noted that contempt is a matter essentially between the court and condemner. The party 
filing an application seeking action against the contemnor is only informant. Once the court 
admits the contempt petition, then the petitioner really has no effective role to play, though 
usually he is given a hearing in such a petition. The contempt alleged may be a contempt of 
civil nature, but by exercising its jurisdiction to deal with the alleged contempt, the court does 
not become a civil court within the meaning of section 2(2) and section 2(14) of the CPC. It 
remains as a court exercising contempt jurisdiction. The court either punishes the condemner 
or discharges him or remedies punishment of apology being made to its satisfaction. No other 
order is contemplated in such a proceeding. If, in such a proceeding, the parties file certain 
consent terms, they do not form the part of the final order which is contemplated in contempt 
proceedings. Filing of the consent terms by the parties is only a consideration which prompts 
the court not to proceed further in the matter and terminate the proceedings by disposing 
of the petition. Therefore, it can hardly be said that the consent terms in terms of which the 
petition is “disposed of” form the part of the final order of the couart. The court, in exercise of 
its contempt jurisdiction, does not decide any issue or question much less on merits. Therefore, 
the consent terms incorporated in the final order passed in contempt petition do not amount 
to a decision within the meaning of the term as used in section 2(14) of the CPC and therefore, 
it is not an order within the meaning of that section. Consequently, such an order cannot be 
said to be executable under O XXI read with section 36 of the CPC.” The award given by the 
motor accident claims tribunal does not have the status of a “judgment”, “decree” or “order” 
as contemplated by the CPC.” 


[s 2.17] Pleader: Section 2(15) 


“Pleader” means any person entitled to appear and plead for another in court and 
includes an advocate, a vakil and an attorney of a High Court. 


[s 2.17.1] Advocate 


An advocate is defined in section 22(a) of the Bar Councils Act, 1926, as one whose name 
is “entered on the rolls of an advocate of the high court”. An advocate whose name has been 
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removed from the roll is not within this definition.” The position would be the same under 
section 2 of the Advocates Act, 1961, wherein an “advocate” is defined as one whose name is 
“entered in any roll under the provisions of this Act”. 


[s 2.17.2] “Pleader” 


The term “pleader” is, here, used in a much larger sense than its ordinary signification 
as a convenient term to designate all persons who are entitled to plead for others in court. 
“Pleader”, in its ordinary sense, is synonymous with vakil.” 


[s 2.17.3] Authority to Compromise 


The extent of the implied authority to compromise varies with the different grades of legal 
practitioners. 


[s 2.17.3.1] Counsel and Advocate 


Counsel and advocates have an implied authority to compromise in all matters connected 
with the action and not merely collateral to it.” In Sourendra Nath v Tarubala,*® the Privy 
Council said that “their Lordships regard the power to compromise a suit as inherent in the 
position of an advocate in India”. The Rangoon High Court has, however, held that a barrister 
in Burma has no power to compromise without the express consent of his client;’” but, the 
correct view is that counsel and advocates derive their authority from their retainer by reason 
of being briefed in the suit.*** Therefore, the consent of a client is not needed for a matter 
which is within the implied authority of his counsel or advocate.””” The authority of counsel or 
advocate may, however, be expressly limited by the client. If such limitation is communicated 
to the other side, the consent of counsel outside the limits of his authority is of no effect.’ 


Difficult questions, however, arise if the limitation has not been communicated to the 
other side and counsel consents in spite of dissent or on terms different from those his client 
authorised.™! 
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In some cases, courts have refused to inquire if there is such a limitation,” and have refused 
to set aside a compromise entered into by counsel;** but, the true rule seems to be that the 
court has power to interfere, and the House of Lords has held that the court is not prevented 
by agreement of counsel from setting aside or refusing to enforce a compromise, that it is a 
matter for the discretion of the court and that, when in the particular circumstances of the 
case grave injustice would be done by allowing the compromise to stand, the compromise 
may be set aside even though the limitation of counsel’s authority was unknown to the other 
side.** Similarly, if the consent is given under a misapprehension or mistake and the other 
party acts on the ostensible authority of counsel, the client will be bound; but in such a case 
the consent given under a misapprehension may be withdrawn and the compromise set aside if 
the application is made before the order is actually drawn up and perfected.’ The application 
to have the suit restored to the list should be made before the decree is sealed.™° If the client 
is present in court at the time of the compromise, it is not open to him to say that he did not 
consent; for if he desires the case to go on and the counsel refuses, and if after that, he does 
not withdraw his authority from counsel to act for him, he must be taken to have agreed.” 


The implied authority of counsel is limited to the issues in the suit. A compromise will not, 
therefore, be binding, if it extends to matters outside the scope of the suit.” The appointment 
of a receiver of debtor's property in a partition suit is a collateral matter and not within the 
scope of counsel’s authority; and an arrangement for the appointment of a party’s attorney as 
receiver interrupts the relationship of attorney and client and will be set aside.” 


The implied authority of counsel is limited to acts and admissions coram judice or in court, 
and a compromise effected out of court is not binding upon a client;* but a compromise is 
not vitiated merely because counsel considered the matter in the corridor of the court or in 
the Bar library.>*! 


[s 2.17.3.2] Attorney or Solicitor 


An attorney or solicitor is entitled in the exercise of his discretion, to enter into a compromise 
on behalf of his client, if he does so in a bona fide manner.*” A solicitor has implied authority 
by virtue of his position as agent in relation to his client,» and his authority is limited to the 
issues in the suit. 
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[s 2.17.3.3] Pleader 


Different considerations apply in the case of a pleader who derives his authority from an 
express writing, the vakalatnama.’™ A pleader cannot enter into a compromise on behalf of his 
client without his client’s express authority.” 


[s 2.17.4] Power to Refer to Arbitration 


The law is the same as regards reference to arbitration. Counsel has an implied power 
to consent to a reference and so has a solicitor on the record,**® but, the authority does not 
extend to referring the case to arbitration on terms different from those which the client has 
authorised.” A pleader or vakil has no power to refer a case without the express authority of 
his client;”® nor to settle a case by the oath of the opposite party.” It has however, been held 
by the Allahabad High Court that a power to settle the case by oath can be implied when the 


vakalat is in wide and general terms.* 


[s 2.17.5] Authority to Withdraw Suit 


Counsel has an implied power to withdraw an action.*' As regards vakils or pleaders, it has 
been held that a vakalatnama couched in general terms suffices prima facie to authorise him 
to apply on behalf of his client for leave to withdraw a suit, and in the absence of anything to 
show that the vakil had acted contrary to the client’s instructions, or otherwise was guilty of 
misconduct in making the application, the client is bound by the act of his vaækil.’®? Neither an 
advocate nor an attorney who has entered appearance on behalf of a client in a cause is entitled 
to withdraw from it on the ground that he had not been put in possession of funds by the client 
unless the warrant of authority authorises him to do so. In the absence of such authorisation, 
the attorney or advocate can only move to get himself discharged and until that is done, he is 
bound to appear for the client and to take the necessary steps to protect his interests.*® 


[s 2.17.6] Power to Bind Client by Admission 


Counsel,*™ solicitors,* and pleaders or vakils,® have an implied authority to bind their 


clients by admissions of fact, provided such admissions are made during the actual progress of 


554. Sourendra Nath v Tarubala, AIR 1930 PC 158 : (1930) 57 Cal 1311 : (1930) 57 IA 133. 

555. Ramappayya v Subbamma, AIR 1949 Mad 98 : (1948) ILR Mad 647; contra Jiwabai v Ram 
Kumar, AIR 1947 Ngp 17 : (1946) ILR Nag 824; Jagapati v Ekambara, (1898) ILR 21 Mad 274; 
Thenal v Sokkammal, (1918) ILR 41 Mad 223; Ramasamy Chettiar v Jai Hind Talkies, AIR 1956 Mad 
596; Govindammal v Marimuthu, AIR 1959 Mad 7. 

556. Jiwibai v Ram Kumar, AIR 1947 Ngp 17 : (1946) ILR Nag 824; Smith v Tromp, (1849) 7 CB 757; 
Faviell v Eastern Countries Ry Co, (1848) 2 Ex 344. 

557. Neale v Gordon Lennox, AIR 1902 Cal 465. 

558. Thekur Persad v Kalka, (1874) 6 NWP 210; contra Jiwibai v Ram Kumar, AIR 1947 Ngp 17 : (1946) ILR 
Nag 824. 

559. Sadashiv v Maruti, (1890) ILR 14 Bom 455; contra Jiwibai v Ram Kumar, AIR 1947 Ngp 17 : (1946) 
ILR Nag 824; Bunzi Lal v Jasraj, AIR 1961 Raj 209. 

560. Hemalatha v Jambu Prasad, AIR 1959 All 383. 

561. Chambers v Mason, (1858) 5 CBNS 59; Strauss v Francis (1866) LR 1 QB 379. 

562. Ram Coomar v Collector of Beerbhoom, (1866) 5 WR 80. 

563. Re An Attorney, AIR 1955 Cal 113; Re Mahboob Ali Khan, AIR 1958 AP 116; Ali Mahomed v An Advocate, 
AIR 1960 All 660. 

564. Haller v Worman, (1860) 2 F&F 165; Stracy v Blake, (1836) 1 M & W 168. 

565. Wagstaff v Watson, (1883) 4 B&Ad 339; Patch v Lyon (1846) 9 QB 147. 

566. Kower Narain v Sreenath, (1868) 9 WR 485; Rajunder v Bijai, (1839) 2 Moo Ind App 253; Hingan 
Lan v Mansa Ram, (1896) ILR 18 All 384; Venkata v Bhashyakarlu, (1899) ILR 22 Mad 538. 
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the litigation and not in mere conversation.” A verbal admission by a pleader must be taken as 
a whole and must not be unduly pressed;”** but an admission of liability by a vakil is sufficient 
to warrant a decree against his client in the suit.*® The result is that the client will be bound 
by the admission even though it may be erroneous; but, counsel, solicitor, or vakil cannot bind 
his client by an admission on a point of law. Hence, if the admission be erroneous, the client 
is free to repudiate it.”° It may here be observed that the omission of a pleader or counsel to 
argue a question of law, or his abandoning a question of law, does not preclude the court from 
dealing with the question.”’! 


[s 2.17.7] Power to Abandon Issue 


A pleader’s general powers in the conduct of a suit include the power to abandon an issue 
which, in his discretion, he thinks it inadvisable to press.””” 


[s 2.18] Prescribed: Section 2(16) 
“Prescribed” means prescribed by rules. 


[s 2.19] Public Officer: Section 2(17) 


“Public officer” means a person falling under any of the following descriptions, namely: — 
(a) every Judge; 
(b) every member of *”[an All India Service]; 


(c) every commissioned or gazetted officer in the military, **[{naval or air] forces of 
{the Union], *°[***] while serving under the Government; 


(d) every officer of a Court of Justice whose duty it is, as such officer, to investigate 
or report on any matter of law or fact, or to make, authenticate or keep any 
document, or to take charge or dispose of any property, or to execute any judicial 
process, or to administer any oath, or to interpret, or to preserve order, in the 
Court, and every person especially authorised by a Court of Justice to perform 
any of such duties; 


(e) every person who holds any office by virtue of which he is empowered to place or 
keep any person in confinement; 


(f) every officer of the Government whose duty it is, as such officer, to prevent 
offences, to give information of offences, to bring offenders to justice, or to 
protect the public health, safety or convenience; 


567. Markanda v Varada Kameshwar, AIR 1949 Pat 197 : (1947) ILR 26 Pat 717; Young v Wright, (1807) 1 
Cam 139; Parkins v Hawkshaw, (1817) 2 St 239; Patch v Lyon (1846) 9 QB 147. 

568. Natha v Jodha, (1884) ILR 6 All 406. 

569. Sreemutty Dossee v Pitamber, (1874) 21 WR 332. 

570. Markanda v Varada Kameshwar, AIR 1949 Pat 197 : (1947) ILR 26 Pat 717; Pearylal v Bhaman Lal, 
AIR 1950 All 433; Dwar Bux v Fatik, (1898) 3 Cal WN 222 (pleader); Beni Pershad v Dudhnath, 
(1900) ILR 27 Cal 156 : 26 IA 216 (counsel); Krishnaji v Rajmal, (1899) ILR 24 Bom 360, p 363; 
Narayan v Venkatacharya, (1904) ILR 28 Bom 408; Moranmar Basilias Catholicas v Most Rev Pulerus, AIR 
1954 SC 526. 

571. Beni Pershad v Dudhnath, (1900) ILR 27 Cal 156. 

572. Venkata v Bhashyakarlu, (1902) ILR 25 Mad 367, p 377 (PC); Mallapa v Shivappa, AIR 1962 Mys 140. 

573. Substituted for “the Indian Civil Service” by section 3, Act 104 of 1976 (w.e.f. 1-2-1977). 

574. Substituted for “or naval” by section 2 and Schedule by Act 35 of 1934. 

575. Substituted for “His Majesty” by AO 1950. 

576. The words “including His Majesty's Indian Marine Service”, omitted by Act 35 of 1934, section 2 and 
Schedule. 
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(g) every officer whose duty it is, as such officer, to take, receive, keep or expend 
any property on behalf of the Government, or to make any survey, assessment 
or contract on behalf of the Government, or to execute any revenue-process, or 
to investigate, or to report on, any matter affecting the pecuniary interests of 
the Government or to make, authenticate or keep any document relating to the 
pecuniary interests of the Government, or to prevent the infraction of any law for 
the protection of the pecuniary interests of the Government; and 


(h) every officer in the service or pay of the Government, or remunerated by fees or 
commission for the performance of any public duty. 


The definition very nearly corresponds to that of a public servant in the Indian Penal 
Code 1860, but a person may be a public servant and not a public officer, eg, a municipal 
commissioner and engineer.” The following have been held to be public officers: a collector 
and agent for the court of wards;’’® the Official Trustee of Bengal;*” an officer of the Indian Staff 
Corps;’® an officer in the Indian Army;”*' an Official Assignee;’® the Administrator-General 
of Bengal;*® a cantonment committee; a receiver in insolvency; a receiver appointed in 
a suit; a Wakf Commissioner of Bengal;**” a village panchayat for a limited purpose,*** a 
manager of the estate of a deceased in an administration suit,” but a liquidator appointed by 
registrar of a co-operative society is not a public officer.” A public officer on deputation to 
other work does not cease to be a public officer.” The commissioner of the corporation under 
the Calcutta Municipal Act, 1951 (33 of 1951), is a public officer,’ and so also an officer 
constituting the Board under section 18 of the Bihar Land Reforms Act, 1950.5 A sarpanch 
of a mandal panchayat is not a public officer.” 


The definition of Government does not include Bihar State Electricity Board. Its officers 
also cannot be considered as “Public Officers” for the purposes of section 80. Accordingly, in a 
suit against the Electricity Board, the service of notice as contemplated under section 80 upon 
its officers was held to be not necessary.” 


577. Narendra v Jankikuer, AIR 1947 Pat 385 : (1946) ILR 25 Pat 739, p 741; Reg v Nantamram, (1869) 6 
Bom HCR 64 (Cr Cas). 

578. Gokulchandra v Manager, Baniachong Mozumdari Estate, AIR 1939 Cal 720 : (1940) ILR 1 Cal 
73 : (1939) 43 Cal WN 1212 : (1942) 76 Cal LJ 11; Charu Chandra v Snigdhendra, AIR 1948 Cal 
150 : (1948) ILR 2 Cal 77 : (1930) 52 Cal WN 212; Collector of Bijnor v Munuwar, (1880) ILR 3 All 
20; Narsingrav v Lakshmanrao, (1876) ILR 1 Bom 318; Bhau v Nana, (1888) ILR 13 Bom 343. 

579. Shahebzadde v Ferguson, (1881) ILR 7 Cal 499; Abdul v Doutre, (1889) 12 ILR Mad 250; Muthu 
Ramalinga v Shanmuga, AIR 1928 Mad 175 : (1928) ILR 51 Mad 242. 

580. Watson v Lloyd, (1901) ILR 25 Mad 402. 

581. Shingarao v Callaghan, AIR 1946 Lah 247 : (1947) ILR Lah 22 (FB); Kering v Murray, (1919) ILR 42 
Bom 716; Husain Baksh v Brigen Shaw, AIR 1933 All 597 : (1933) ILR 55 All 648. 

582. Joosub v Kemp, (1902) ILR 26 Bom 809. 

583. Bholaram v Administrator-General, (1904) 8 Cal WN 913. 

584. Cecil Gray v Cantonment Committee, (1910) ILR 34 Bom 583. 

585. De Silva v Govind, (1920) ILR 44 Bom 895. Di 

586. Prasaddas v KS Bannerjee, AIR 1931 Cal 61 : (1930) ILR 57 Cal 1127; Radharam v Purna Chandra, AIR 
1930 Cal 737 : (1930) 34 Cal WN 671. 

587. Commr of Wakf, Bengal v Shaheb Zada Md Zahangir Shah, AIR 1944 Cal 206 : (1928) 48 Cal WN 157. 

588. Mukunda Rao Ganpat Rao v Durga Prasad, AIR 1944 Nag 130 : (1944) ILR Nag 687. 

589. Hiralal v Mangtulal, AIR 1947 Cal 221 : (1944) ILR 2 Cal 513. 

590. Abdul Ghani v Imdad, AIR 1942 Lah 287 : (1943) ILR Lah 389. 

591. Vishnu Wasudeo v TLH Smith Pearse, AIR 1949 Ngp 362 : (1949) ILR Nag 232. 

592. Sivanandam v Corp of Calcutta, (1960) 64 Cal WN 60. 

593. Re Court-fee Matter under BLR Act, AIR 1958 Pat 235. 

594. Mata Prasad v Mandal Panchayat, AIR 1959 MP 342. 

595. Chairman, Electricity Board, Bihar v Binay Kumar Jha, AIR 2011 Pat 187. 
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The word “service” in section 2(17)(h) must necessarily mean something more than being 
merely subject to the orders of the government or control of the government. To serve means 
“to perform function; do what is required for”. The coal mines provident fund commissioner 
appointed by the government performs the functions as envisaged in the Coal Mines Provident 
Fund and Miscellaneous Provisions Act, 1948 and the scheme thereunder. When he is actually 
acting in the capacity of provident fund commissioner, he does not cease to be an officer 
in the service of the government. The coal mines provident fund commissioner is a public 
officer. A suit filed against such officer without notice under section 80 of the CPC is not 
maintainable.” 


[s 2.20] Rules: Section 2(18) 


“Rules” means rules and forms contained in the First Schedule or made under section 
122 or section 125. 


HIGH COURT AMENDMENT 


Calcutta.— In clause (18) insert the words “in its application to courts other than the 
Court of Small Causes of Calcutta” after the word “rules” and before the words “means rules 
and forms”; and the words “of the Code of Civil Procedure, 1908, and, in its application to 
that court means the Rules of Practice and Procedure of that court made under section 9 of 
the Presidency Small Cause Courts Act, 1882, and includes the rules and forms contained 
in the First Schedule of that Code which are made applicable to that court by virtue of the 
provisions of Order LI of that schedule” after the words “Section 122 or Section 125” vide 
Cal. Gaz., Pt I, dated 20 April 1967. 


The civil rules of practice framed under sections 122 or 125 would by reason of this 
provision read along with section 2(1) fall within the definition of the CPC.*” Not only 
rules in First Schedule but also the rules made by the high court amending rules in the First 
Schedule.’ 


On the question that the Letters Patent, and the rules made thereunder by the high court 
for regulating its procedure on the original side, were subordinate legislation and, therefore, 
must give way to the superior legislation, namely, the substantive provisions of the CPC. 
There are two difficulties in accepting this argument. In the first place, section 2(18) of the 
CPC defines “rules” to mean “rules and forms contained in the First Schedule or made under 
section 122 or section 125”. The conspicuous absence of reference to the rules regulating the 
procedure to be followed on the original side of a Chartered High Court makes it clear that 
those rules are not “rules” as defined in the CPC. Secondly, it is not possible to accept that the 
Letters Patent and rules made thereunder, which are recognised and specifically protected by 
section 129, are relegated to a subordinate status.” 


[s 2.21] Share in a Corporation: Section 2(19) 


“Share in a corporation” shall be deemed to include stock, debenture stock, debentures 
or bonds. 


596. Coal Mines Provident Fund Commr v Ramesh Chander Jha, AIR 1990 SC 648 : (1990) 1 SCC 589 

597. Manickam v Narasimhan, AIR 1956 AP 108; Menkabai v MM Deshpande, AIR 1971 Bom 21 : Far 
73 Bom LR 473. As to the relation of the body of the Code of Civil Procedure to the rules, see notes to 
section 2(1). 

598. State of Uttar Pradesh v Chander Bhushan Mishra, (1980) 1 SCC 198. 

599, Iridium India Telecom Ltd v Motorola Incorporated, AIR 2005 SC 514 : AIR 2005 SCW 138 : (2005) 2 
SCC 145. 


70 Sec3 Preliminary 
[s 2.22] Signed: Section 2(20) 


“Signed”, save in the case of a judgment or decree, includes stamped. 


The definition is wider than in the General Clauses Act, 1897. Indians of rank sometimes 
use a stamp instead of signing, and the inability to write is not a condition precedent to the 
use of a stamp. The Madras High Court has observed that there is no provision that initials 
may be made by a stamp.” 


[S 3] Subordination of Courts.—For the purposes of this Code, the District 
Court is subordinate to the High Court, and every Civil Court of a grade inferior to 
that of a District Court and every Court of Small Causes is subordinate to the High 
Court and District Court. 


SYNOPSIS 


[s 3.1] High Court Amendment..............00+. TO LAS 3.41 S SAMUEL A 
[s 3.2] Subordination of Courts........0...0000 70 | [s 3.5] Courts and Tribunals — Distinction... 72 
[s 3.3] Different Rulings of Different 


High Gourtss:i-ai hac ARimas: 71 


[s 3.1] High Court Amendment 


Calcutta.— Insert the words “and the Court of Small Causes of Calcutta” after the words 
“District Court” and before the words “are subordinate to”; and the words “other than the 
court of Small Causes of Calcutta” after the words “Court of Small Causes” and before the 


<> _3) 


words “is subordinate”; substitute “are” for the word “is” before the words “subordinate to 


the High Court, and every Civil Court; vide Cal. Gaz. Pt I, April 20 April 1967. 


[s 3.2] Subordination of Courts 


The high court with reference to civil proceedings is the highest court of appeal in the part 
of India in which the Act or regulation containing the expression operates. The enumeration 
of subordinate courts is not exhaustive and a collector exercising judicial functions under 
the Mamlatdars’ Courts Act, 1906 is subject to the superintendence and control of the high 
court. The expression “civil court” includes revenue courts. A collector acting under 
section 18 of the Land Acquisition Act, 1894, is not a civil court; nor a tribunal constituted 
under the Displaced Persons Debt Adjustment Act 70 of 1951.4 An arbitrator for settling 
compensation payable under section 19 of the Defence of India Act, 1962 is not a civil court, 
although he is deemed to be a court and a decree passed by him is enforceable in the same 
manner as a decree of a civil court.” The court of additional district judge cannot be said to 
be subordinate to the district court under this section.°* 


600. Maharaja of Benaras v Debi Dayal, (1881) ILR 3 All 575; Nirmal v Sarathamani, (1898) ILR 25 Cal 911. 

601. Venkanna v Parasuram, AIR 1929 Mad 522 : (1929) 56 Mad LJ 633, p 720. 

602. See section 3(25) of the General Clauses Act, 1897. ` 

603. Purshottam v Mahadu, (1912) ILR 37 Bom 114; Narayan N Hegde v Shankar Narasimha Bhatt, AIR 1966 
Mys 5. 

604. Raja of Venkatagiri v Sheik, AIR 1944 Mad 139 : (1944) ILR Mad 595. 

605. Re Kosi Prasad, (1932) ILR 54 All 282 (FB). 

606. Sundara Das v Lachman, AIR 1957 All 352. 

607. Sailaja Kanta v State of West Bengal, AIR 1971 Cal 137. 

608. Gauri Shankar v Firm Dulichand, AIR 1959 MP 188. 
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The subordination of courts as specified in section 3 is only for the purpose of the CPC and 
not for the purpose of a special Act. A court of Subordinate Judge in relation to a proceeding 
under the Land Acquisition Act is not subordinate to the district judge. Therefore, an inquiry 
conducted by the district judge under section 340 of the Criminal Procedure Code, 1973 for 
offences under section 195 in relation to payment of compensation under the Land Acquisition 
Act, was held to be impermissible.®” 


A full bench of the Calcutta High Court has held that section 20 of the Civil Courts Act 
makes it clear that if a decree or order of a district judge is not appealable to the high court 
then from a decree and/or order of Additional District Judge no appeal would lie to the high 
court, which makes it abundantly clear that for the purpose of exercising judicial power, the 
Additional District Judge is equivalent and/or equated to a district judge. However, the General 
Administrative Power rests with the district judge in terms of section 9 of the Civil Courts Act as 
also the general power and jurisdiction of withdrawal under section 24 of the CPC. It was also 
held that if Additional District Judges were to be deemed subordinate to the district court for all 
purposes, it would not have been necessary to insert section 24(3) in the CPC.°"° 


[s 3.3] Different Rulings of Different High Courts 


Where there are different rulings of different high courts ona particular point, a subordinate 
judge should follow the decision in law of a bench of the high court to which he is subordinate 
unless the decision of the bench has been overruled by a decision of a full bench of that court 
or unless it has been over-ruled expressly or impliedly on an appeal to his majesty in council, 
or by the Federal or the Supreme Court or unless the law has been altered by a subsequent Act 
of the legislature.°"! 


[s 3.4] Supreme Court 


Article 141 of the Constitution of India enacts that the law declared by the Supreme Court 
shall be binding on all courts within the territory of India. The courts of India are therefore 
bound to follow the decisions of the Supreme Court even though they are opposed to the 
decisions of the Privy Council or the House of Lords.‘'? The Supreme Court is not bound by 
the decisions of the Privy Council or the Federal Court.°'? It is also free to reconsider its own 
decisions;°'* but, before a previous decision is pronounced to be erroneous, the court would 
satisfy itself with a fair amount of unanimity among its members that a revision of its view is 
necessary. Such satisfaction would be firstly, as to the error in the earlier decision and secondly 
of its baneful effect on the general interest of the public.*! 


609. State of Andhra Pradesh v V Sarma Rao, AIR 2007 SC 137 : (2007) 5 SCC 510 : (2007) 1 Mad LJ (Cri) 
591 (SC). 

610. West Bengal Housing Infrastructure Development Corp v Impression, AIR 2016 Cal 236 : (2016) 4 ALR 435 
(Cal). 

611. Puttu Lal v Parbati, (1915) ILR 37 All 359, p 366 : (1915) 42 IA 155, p 160; Korban Ally v Sharoda 
Proshad, (1884) ILR 10 Cal 82; Swamirao v Kashinath, (1891) ILR 15 Bom 419; Balaji v Sakharam, 
(1893) ILR 17 Bom 555; Kamla Prasad v Pandey Ram, (1919) 4 Pat LJ 565. 

612. Punjabi v Shama Rao, AIR 1955 Ngp 293; ITC v Shirinibai, AIR 1956 Bom 586. 

613. Srinivasa v Narain, AIR 1954 SC 379 : (1955) 1 SCR 1 : (1954) SCJ 408 . 

614. Bengal Immunity Co v State of Bihar, AIR 1955 SC 661 : (1955) 2 SCR 603 : (1955) SCJ 672 : (1955) 
SCA 1140. j 

615. Keshav Mills Co Ltd v CIT, AIR 1965 SC 1636 : (1965) 2 SCR 908; Supdt and Legal Remembrancer, State 
of West Bengal v Corp of Calcutta, AIR 1967 SC 997; Golak Nath v State of Punjab, AIR 1967 SC 1643, 
p 1670. 
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[s 3.5] Courts and Tribunals — Distinction 


According to the decision in Associated Cement Companies Ltd’ case,°'® the word “court” 
and “tribunal” are not synonymous. It is well settled that the word “court” is used to designate 
those forums which are set up in an organised state to exercise judicial powers of the state to 
maintain and uphold rights and punish wrongs that is for administration of justice and the 
word “court” would denote “ordinary courts of civil judicature”. The judicial power of the 
government is exercised by establishment of hierarchy of courts, to decide disputes between 
its subjects and the subjects and state. The powers, which these courts exercise, are judicial 
powers; the functions, which they discharge, are the judicial functions; and the decision, which 
they reach and pronounce, are judicial decisions. However, with the growth of civilisation 
and problems of modern life and to avoid delay caused in disposal of cases by ordinary courts 
due to heavy pendency and wrangles of procedure in the CPC and provision for appeals and 
revision under the CPC and to decide disputes requiring specialised justice several tribunals 
have been established under various Acts, to implement administrative policy or determine 
controversies arising out of some administrative law. These tribunals have also been invested 
with judicial power of state by divesting ordinary civil courts of the power to decide these 
matters which are required to be decided by the tribunal. The distinction between court and 
tribunal is well known and their composition and formation is distinct and separate, though 
both of them have similar functions to perform as tribunals are clothed with trappings of the 
court. Though all the “courts” are tribunals all the “tribunals” are not courts. The distinguishing 
feature between the courts and tribunal or special forum is that the court is constituted by a 
state as a part of the normal hierarchy of courts of civil judicature maintained by the state 
under its constitution exercising judicial power of the state except those which are excluded 
by law from their jurisdiction, whereas tribunal is constituted under the special Act to exercise 
special jurisdiction in order to decide certain controversy arising under special laws.“ 


The district judge who functions as a Claims Tribunal is not only within the administrative 
control of the high court, but also subordinate to it under section 115 of the CPC. Therefore, 
the order passed by the tribunal is revisable under section 115.°"* 


It follows from the above that wherever special statute confers or clothes any authority 
with powers of a civil court for decision of civil disputes in general, the orders passed by such 
authorities would be revisable in the absence of any provision for appeal against the same. 
What is important is that the authority exercising the power must be constituted as a civil 
court for decision of civil disputes in general and not for decision of only special category of 
civil disputes. The tribunals in the instant case are meant to deal with only specific class of 
cases arising out of special enactments. They do not and cannot exercise powers vested in a 
civil court for decision of civil disputes in general within the meaning of section 9 of the CPC. 
Such tribunals cannot therefore be termed as civil courts subordinate to the high court within 
the meaning of section 115 of CPC.°"” 


[S 4] Savings.—(1) In the absence of any specific provision to the contrary, 
nothing in this Code shall be deemed to limit or otherwise affect any special or local 


616. Associated Cement Co Ltd v PN Sharma, AIR 1965 SC 1595. 

617. UOI v Mysore Paper Mills Ltd, AIR 2004 Kant 1. 

618. Darshan Singh v Ghewarchand, AIR 1993 Raj 126 (DB); see also Noveen v L Dasarath, AIR 1985 Kant 
208 : (1985) 1 Kar LJ 278 (DB). 

619. UOI v Mysore Paper Mills Ltd, AVR 2004 Kant 1. 
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law now in force or any special jurisdiction or power conferred, or any special form of 
procedure prescribed, by or under any other law for the time being in force. 


(2) In particular and without prejudice to the generality of the proposition contained 
in sub-section (1), nothing in this Code shall be deemed to limit or otherwise affect 
any remedy which a landholder or landlord may have under any law for the time being 
in force for the recovery of rent of agricultural land from the produce of such land. 


SYNOPSIS 


[s 4.1] Special or Local Law........s.csessesesesees [s 4.2] Any Special Form of Procedure.......... 


[s 4.1] Special or Local Law 


The section does not mean that the CPC does not apply to proceedings under special or 
local laws, but only enacts that where there is an inconsistency, the rules of the CPC do not 
prevail.° There is no inconsistency between the CPC and section 77 of the Railways Act 9 
of 1890; and if a railway is owned by the secretary of state in council, notice of a claim to the 
railway administration under section 77 of the Railways Act 1890 will not dispense with the 
necessity of a notice under section 80 of the CPC.®' The same rule will apply when the railway 
is owned by the government. For instances of such inconsistencies, the undermentioned cases 
may be referred to. The Mamlatdars’ Courts Act, 1906 enacts its own special procedure which 


excludes that of the CPC. 


The provisions of the CPC will apply to all matters on which the special or local law is 
silent. Therefore, O IX, rule 13, is applicable to proceedings under the Bengal Premises Rent 
Act 17 of 1950, and an order passed on such an application is appealable under section 104(1) 
of the CPC. 


The Arbitration and Conciliation Act (26 of 1996) is a special statute, and it provides for 
a complete machinery for the resolution of disputes. Therefore, provisions of the CPC would 
not apply to any proceeding under the Act. When the remedy of appeal is provided under the 
Act, revision under the CPC would not be maintainable.°”’ 


Rules framed by the Supreme Court with reference to appeals to it are a special law within 
this section and should take precedence over section 114 or O XLVII of the CPC.° 


The section gives a local Act local validity and the special procedure therein prescribed 
validity within its own sphere. By virtue of sub-section (1), the provisions of the Punjab 
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623. Kasam v Maruti, (1889) ILR 13 Bom 552. 

624. Sahadat Khan v Md Husain, AIR 1954 Cal 347 : (1953) 57 Cal WN 948; Sunanda v Gundapart, AIR 
1961 Bom 225; Ram Singh v State, AIR 1969 Raj 41, p 48; Sardar Begum v JC Bhandari, AIR 1967 
Del 61. 

625. Ashok Kumar Singh v Shanti Devi, AIR 2010 Pat 1. 

626. Deities v Hanumanthacharlu, AIR 1962 AP 245; Abdul Aleem v Sheikh Mahomed, AIR 1951 P&H 42. 
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Courts Act, 1918, are saved and are not affected by the CPC. Therefore, the provisions as to 
second appeal in section 41 of the Punjab Courts Act, 1918 are not affected by section 100 
as now amended.” No local legislature can prescribe procedure for any court beyond its own 
jurisdiction.©* 


Letters Patent as applicable to the High Court of Gujarat is a special law in force which 
confers special jurisdiction or power and lays down special form of procedure prescribed 
therein for governing the cases where the two judges forming the division bench of the high 
court deferred on a question of law or fact. In view of the provisions of section 4(1) of the 
CPC, therefore, clause 36 of the Letters Patent laying down the special procedure for meeting 
such a contingency was required to be followed without in any way being impeded or restricted 
or being cut across by the procedural requirement laid down by O XLVII, rule 6 of the CPC. 
On the question that the Letters Patent, and the rules made thereunder by the high court for 
regulating its procedure on the original side, were subordinate legislation and, therefore, must 
give way to the superior legislation, namely, the substantive provisions of the CPC. There are 
two difficulties in accepting this argument. 


In the first place, section 2(18) of the CPC defines “rules” to mean “rules and forms 
contained in the First Schedule or made under section 122 or section 125”. The conspicuous 
absence of reference to the rules regulating the procedure to be followed on the original side of 
a Chartered High Court makes it clear that those rules are not “rules” as defined in the CPC. 
Secondly, it is not possible to accept that the Letters Patent and rules made thereunder, which 
are recognised and specifically protected by section 129, are relegated to a subordinate status.°*° 


Even if section 46(B) of the State Financial Corporation Act, 1951 was not there, the 
provisions of CPC for the execution of a decree against a surety who had given only personal 
guarantee would, in the absence of any provision to the contrary in the State Financial 
Corporation Act, 1951, be applicable. Since the term used in section 31(1) of the State 
Financial Corporation Act, 1951 Act, that is, “District Judge”, is not a persona designata but 
a court of ordinary civil jurisdiction, while exercising jurisdiction under sections 31 and 32, 
therefore, the ordinary rules of procedure, orders and decrees under CPC will apply to such 
court.°?! 


It is for the party who asserts that the procedural law applicable to a particular proceeding as 
something different from that contained in the CPC to affirmatively establish it.’ When the 
special or local law is not in force at the relevant time, this section cannot apply.‘ 


[s 4.2] Any Special Form of Procedure 


It has been held, having regard to these words, that where two judges differ in an appeal 
from the original side of the high court, the special procedure laid down in clause 36 of the 
Letters Patent should be followed, and not the rule laid down in section 98 of the CPC.%™ 
Section 98(3) was added by the Act 18 of 1929, and gives effect to these decisions. 


627. Ganpat v Rama Devi, AIR 1978 P&H 137 (FB). 

628. Chhatto Lal v Naraindas, AIR 1930 Cal 53 : (1929) ILR 56 Cal 704. 

629. Reliance Industries Ltd v Praveen Bhai Jas Bhai Patel, (1997) 7 SCC 300. 

630. Iridium India Telecom Ltd v Motorola Inc, AIR 2005 SC 514 : AIR 2005 SCW 139 : (2005) 2 SCC 145. 

631. Maharashtra State Financial Corp v Jaycee Drugs and Pharmaceuticals Put Ltd, (1991) 2 SCC 637. 

632. Girdharlal v Krishna Dutt, AIR 1960 P&H 575. 

633. Jalejr Hormasji v State of Andhra Pradesh, AIR 1965 AP 288. 

634. Bhaidas v Bai Gulab, AIR 1921 PC 6: (1921) ILR 45 Bom 718 : (1921) 48 IA 181; Suraimal v Horniman, 
(1918) 20 Bom LR 185, p 217; Empress v Protab Chandra, AIR 1924 Cal 668 : (1924) ILR 51 Cal 504. 
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[S 5] Application of the Code to Revenue Courts.—(1) Where any Revenue 
Courts are governed by the provisions of this Code in those matters of procedure upon 
which any special enactment applicable to them is silent, the State Government 
ssp] may, by notification in the official Gazette declare that any portions of those 
provisions which are not expressly made applicable by this Code shall not apply to 
those Courts, or shall only apply to them with such modifications as the *’State 
Government **[***] may prescribe. 


(2) “Revenue Court” in sub-section (/) means a Court having jurisdiction under 
any local law to entertain suits or other proceedings relating to the rent, revenue or 
profits of land used for agricultural purposes, but does not include a Civil Court 
having original jurisdiction under this Code to try such suits or proceedings as being 
suits or proceedings of a civil nature. 


[s 5.1] Object of the Section 


The object of this section is to preserve the summary character of rent litigation under local 
laws. 


[S 6] Pecuniary jurisdiction.—Save in so far as is otherwise expressly provided, 
nothing herein contained shall operate to give any Court jurisdiction over suits the 
amount or value of the subject-matter of which exceeds the pecuniary limits (if any) 
of its ordinary jurisdiction. 


SYNOPSIS 


“Otherwise expressly provided”.......... 
[s 6.2] Pecuniary Limits of Jurisdiction.......... 76 
[s 6.3] Court May Pass a Decree in Excess 

of its Pecuniary Jurisdiction ............... 


[s 6.4] Mesne profits After Suit do not Affect 
Pecuniary Jurisdiction aoise a 77 
[s 6.5] Section Applicable only to Suits......... 77 


[s 6.1] “Otherwise expressly provided” 


The expression “subject matter” means not the property involved in the suit but the relief 
claimed and it is its value that determines the jurisdiction.° The Suits Valuation Act 7 of 
1887, prescribes the mode of valuing certain suits for purposes of determining jurisdiction and 
the present section must be read subject to its provisions. Under section 8 of Suits Valuation 
Act, 1887 the valuation for court fees and the valuation for jurisdiction in certain suits is the 
same. Under section 7 clause (iv)(f) of the Court Fees Act, 1870, the valuation for purposes 
of court fees in a suit for accounts lies in the discretion of the plaintiff. Therefore, in a suit for 
accounts, the plaintiffs valuation in the plaint fixes the jurisdiction of the court.™° In a suit for 
unsettled accounts, fixed court fee is payable and for jurisdictional purposes, such a suit can 


635. Substituted for “Provincial Government” by AO 1950. 

636. The words “with the previous sanction of the G.G. in C”, omitted by Act 38 of 1920, section 2 and Sch I. 

637. Substituted for “Provincial Government” by AO 1950. 

638. The words “with the sanction aforesaid” omitted by Act 38 of 1920, section 2 and Sch I. 

639. Chandi Charan Das v Susila Bala Dasi, AIR 1955 Cal 144 : (1955) 59 Cal WN 606. 

640. Ganpatrao v Sham Rao, AIR 1941 Ngp 138 : (1941) ILR Nag 194; Ishwarappa v Dhanji, AIR 1932 Bom 
111 : (1932) ILR 56 Bom 23. 
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be valued in terms of valuation as fixed by the plaintiff! In a suit for partition, the value for 
the purpose of jurisdiction is the value of the share claimed by the plaintiff and not the value 
of the entire estate in which the partition is sought.“ In a suit for recovery of property from 
the tenant whose tenancy has been terminated, the valuation of suit for jurisdictional purposes 
should be on the basis of annual rent or profit. Suit so valued along with the claim of damage 
exceeding pecuniary jurisdiction of the court is liable to be returned for prosecution before the 
proper court.°* 


[s 6.2] Pecuniary Limits of Jurisdiction 


Pecuniary jurisdiction of a court-suit valued less than Rs 50,000 is to be instituted before 
the court of the lowest grade competent to try, that is, additional district judge. The subsequent 
amendment increasing pecuniary jurisdiction of civil judge (class I) from Rs 20,000—Rs 
50,000. It cannot be said that the additional district judge who discharges powers of district 
court are not varied, and pecuniary jurisdiction of the district judge was not registered. 


The exercise of option by a plaintiff to value his claim for the purpose of court-fees, 
determines the value for the purpose of pecuniary jurisdiction.“ 


A subsequent increase in the value of the property takes away the pecuniary jurisdiction of 
the court.%° 


[s 6.3] Court May Pass a Decree in Excess of its Pecuniary Jurisdiction 


Section 6 refers to the court’s power to entertain a suit. It is the plaintiff’s valuation in his 
plaint which prima facie determines the jurisdiction of the court and not the amount which 
may be found or decreed by the court. If the plaintiff's valuation in his plaint in a suit for 
accounts is within the pecuniary limits of the court’s jurisdiction, the court may pass a decree 
for the sum in excess of the pecuniary limits of its jurisdiction.“* The court has no jurisdiction 
to grant reliefs not claimed in the plaint if by reason of their inclusion, the suit would be 
beyond the pecuniary jurisdiction of the court.’ Where different suits which are severally 
within the jurisdiction of the court are consolidated for hearing, the court does not lose its 
jurisdiction to hear it by reason of the value of all the suits exceeding its jurisdiction if taken 
together.°”° 


The Bombay High Court has held that in a case of damages, the amount of damage which 
the court can award is limited to the pecuniary jurisdiction of the court.’ 


641. PM Diesels Ltd v Patel Field Marshal Industries, AIR 1998 Del 225. 
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644. Gopalkrishna Sharma v Bhagirath Prasad Sharma, AIR 1998 MP 264. See note to section 15 under the 
head “Court of Lowest Grade Competent to Try a Suit”. 

645. Jhari Mahto v Sagar Mahto, AIR 2009 (NOC) 913 (Jhar). 

646. Ramesh Goel. Dwinderpal Singh, AIR 2008 (NOC) 889 (Cal). 

647. Lakshman v Babaji, (1883) ILR 8 Bom 31; Mahabir Singh v Behari Lal, (1891) ILR 13 All 320; Madho 
Das v Ramji, (1894) 16 ILR All 286; Ishwarappa v Dhanji, AIR 1932 Bom 111 : (1932) ILR 56 Bom 23. 

648. Ishwarappa v Dhanji, AIR 1932 Bom 111 : (1932) ILR 56 Bom 23; Kalyan Das v Ganga Bai, AIR 1961 
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649. Nain Singh v Mahendra, AIR 1952 All 196. 
650. Jaya Krishna v Bajrang Lal, (1961) ILR Raj 1173. 
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ILLUSTRATION 


A sues B in the court of second-class subordinate judge for an account and values his suit for 
a court fee at Rs 130. Under section 8 of the Suits Valuation Act, 1887, the value of the subject 
matter of the suit is Rs 130. The parties arrive at a compromise whereby the first defendant is to 
pay Rs 6,000 and the second defendant Rs 5,000 to the plaintiff. The court may pass a decree in 
terms of the compromise, although it has jurisdiction limited to suits of which the value of the 
subject matter does not exceed Rs 5,000.%” 


The forum of appeal also is determined by the value of the suit and not by the amount 
decreed.*? 


[s 6.4] Mesne profits After Suit do not Affect Pecuniary Jurisdiction 


The value of a suit for the recovery of possession and mesne profits is the value of the 
immovable property plus mesne profits up to the date of the suit. Mesne profits after suit do 
not form part of the cause of action even though there be a prayer in the plaint for mesne 
profits after suit. If the suit is properly brought in the court of a munsiff for the recovery of 
possession of land and mesne profits prior to the date of the suit, and there is also a prayer for 
mesne profits from the date of the institution of the suit, which are claimed or assessed at a 
sum beyond the pecuniary jurisdiction of the munsiff, the munsiff has jurisdiction to fix the 
mesne profits from and after the date of the institution of the suit and to pass a decree therefore 
although the amount may be beyond his pecuniary jurisdiction.™ 


A sues B for possession of land valued at Rs 686 and for the mesne profits up to the date of 
the suit valued approximately at Rs 200 and for mesne profits subsequent to the date of the suit 
not valued at all. The suit is brought in the court of a munsiff whose pecuniary jurisdiction 
is limited to Rs 1,000. A decree is passed in the suit for the plaintiff for possession and for 
mesne profits upto the date of the suit. Subsequently, the plaintiff applies to the munsiff for 
assessment of mesne profits after the date of the suit claiming Rs 60,000 for such profits. The 
munsiff can pass a decree for Rs 60,000 though the amount exceeds his pecuniary jurisdiction. 


[s 6.5] Section Applicable only to Suits 


This section has no application to proceedings other than suits.“ But proceedings in 
execution are included in the word “suit” and will be governed by the provisions of the CPC. 


[S7] Provincial Small Cause Courts.—The following provisions shall not extend 
to Courts constituted under the Provincial Small Cause Courts Act, 1887 (9 of 
1887), {or under the Berar Small Cause Courts Law, 1905], or to Courts exercising 
the jurisdiction of a Court of Small Causes 6⁄7 [under the said Act or Law], [or to 


652. Lshwarappa v Dhanji, AIR 1932 Bom 111 : (1932) ILR 56 Bom 23 : 137 IC 702. 

653. See notes to section 38, “Jurisdiction of court executing decree” and notes to section 96, “Forum of 
Appeal”. 

654. Ganeshilal v Snehalata, AIR 1947 Cal 68 : (1947) 51 Cal WN 136; Bidyadhar v Manindra Nath, AIR 
1925 Cal 1076 : (1926) ILR 53 Cal 14; Sundarshan Das v Ram Prasad, (1911) ILR 33 All 97; Madho 
Das v Ramji, (1894) ILR 16 All 286; Arogya v Appachi, (1902) ILR 25 Mad 543; Kannayya v Venkata, 
(1917) ILR 40 Mad 1, pp 7-8; Sheikh Mohammad v Mahtab, (1917) 2 Pat LJ 394; Dinanath v Mayawati, 
AIR 1921 Pat 118 : (1921) 6 Pat LJ 54. 

655. Nandlal v Nritya Kali, (1927) 31 Cal WN 142. 

656. Inserted by Act 4 of 1941, section 2 and Sch III. 

657. Substituted by Act 4 of 1941, section 2 and Sch III for “under that Act”. 

658. Inserted by Act 2 of 1951, section 5 (w.e.f. 1-4-1951). 
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Courts in] ° [any part of India to which the said Act does not extend] exercising a 
corresponding jurisdiction] that is to say.— 


(a) so much of the body of the Code as relates to— 
(2) suits excepted from the cognizance of a Court of Small Causes; 
(ii) the execution of decrees in such suits; 
(zzz) the execution of decrees against immovable property; and 
(b) the following sections, that is to say,— 
section 9, 
sections 91 and 92, 
sections 94 and 95 ° {so far as they authorize or relate to— 
(z) orders for the attachment of immovable property, 
(zz) injunctions, 
(iii) the appointment of a receiver of immovable property, or 
(iv) the interlocutory orders referred to in clause (e) of section 94], 
and sections 96 to 112 and 115. 


SYNOPSIS 


[s 7.1] 


Changes in theSectionieii arate [s 7.2] 


Attachment Before Judgment 
by: Small Cause Counti- itre .siesineteske 78 


[s 7.1] Changes in the Section 


The words “or under the Berar Small Cause Courts Law 1905”, were inserted after 1887 
and the words “the said Act or Law” were substituted in place of the words “that Act” by the 
Act 4 of 1941, Sch 3. The words “or to courts in Part B States exercising a corresponding 
jurisdiction” have been inserted after the words “the said Act or law” by the Code of Civil 
Procedure Amendment Act, 2 of 1951. The words in sub-clause (b) from “so far as they 
authorize or relate to” upto the words “of section 94” were substituted by Act 1 of 1926, for 
the words “so far as they relate to injunctions and interlocutory orders” which occurred in 
clause (b) of the original section after the words and figures “sections 94 and 95”. Act 1 of 1926 
is the Small Cause Courts (Attachment of immovable property) Act, 1926, but Adaptation 
Laws Order No 2 of 1956, the words “any part of India to which the said Act does not extend” 
were substituted for the words “Part B States”. 


[s 7.2] Attachment Before Judgment by Small Cause Court 


By reason of clause (a) (iii) of this section read with O L, rule 1, clause (a)(ii), the small cause 
courts do not have the power to execute decrees against immovable property in accordance 
with the provisions of the CPC and the rules.%! A provincial small cause court has, however, 
jurisdiction to attach movable property before judgment. An attachment before judgment is 
not one of the interlocutory orders referred to in clause (b) of the section.° 


659. Substituted by the Adaptation of Laws (No. 2) Order, 1956, for “Part B States”. 

660. Substituted by Act 1 of 1926, section 3, for “so far as they relate to injunctions and interlocutory orders”. 
661. Sarjoo Prasad v Second Addl District Judge, Kanpur, AIR 1975 All 13. 

662. Kumud v Hari, (1919) ILR 46 Cal 717. 


Presidency Small Cause Courts Sec8 79 


As regards immovable property, there were conflicting decisions of the Calcutta High Court 
on the question whether a provincial small cause court had jurisdiction to order an attachment 
of such property before judgment. The whole question was considered by a full bench of 
that high court in the undermentioned case,°° and it was held by a majority that a court of 
small causes has such jurisdiction but expressed a doubt as to the intention of the legislature 
in the matter when the CPC was passed in 1908. To resolve that doubt, the above stated 
words were substituted by Act 1 of 1926, for the words “so far as they relate to injunctions 
and interlocutory orders”, which occurred in clause (b) of the original section after the words 
“sections 94 and 95”. To make the matter clearer, a new rule, being rule 13, was added to 


O XXXVIII by the same Act. 


Under section 37(2) of the Delhi Rent Control Act, 1958, the rent controller appointed 
under that Act has to follow the practice and procedure of a court of small causes as prescribed 
by the CPC and the Provincial Small Cause Courts Act, 1887. Therefore, ifany of the provisions 
of the CPC are not applicable to a court of small causes, the same will not be applicable to 
proceedings before the rent controller. Under section 15(1) of the Provincial Small Cause 
Courts Act, 1887 read with Article 4 of Sch 2 thereto, a suit for possession of immovable 
property or for recovery of an interest in such property is excepted from the cognisance of a 
court of small causes. An application under section 14 of the Delhi Rent Control Act, 1958 
is in the nature of a suit for possession of immovable property. Therefore, O XXIII, rule 3 of 
the CPC, providing for recording a compromise in so far as it relates to a suit for possession 
of immovable property, cannot apply to an application under the proviso to section 14 of the 
Delhi Rent Control Act, 1958. Such an application is not maintainable. 


A suit instituted on the original side and subsequently transferred to the small cause court 
retains its character as an original suit and it is competent to the court to order attachment 
before judgment of immovable property. 


The provisions of O XXIII, rule 3 of the CPC are applicable to revisions under section 25 
of the Presidency Small Causes Courts Act, 1887, also. The court must see that if the parties 
have entered into a lawful compromise which is not otherwise forbidden by any law, the case 
is decided in terms of the compromise.“ 


A final decree was passed in a suit for partition. Subsequently, there was interference with 
the plaintiff’s possession over the allotted portion. It was held that the suit filed by the plaintiff 
for injunction to restrain the defendant from interference with possession was not barred. 
Subsequent acts of the defendant give rise to a fresh cause of action.°” 


[S 8] Presidency Small Cause Courts.—Save as provided in sections 24, 38 to 
41,75, clauses (a), (b) and (c), 76, “*[77, 157 and 158], and by the Presidency Small 
Cause Courts Act, 1882 (15 of 1882), the provisions in the body of this Code shall 
not extend to any suit or proceeding in any Court of Small Causes ie in the 
towns of Calcutta, Madras and Bombay: 


663. Barada Kanta Saha Roy v Sheikh Moijuddin, AIR 1925 Cal 1 : (1925) ILR 52 Cal 275 (FB); approving 
Sadek Ali v Samad Ali, AIR 1924 Cal 193 : (1923) 28 Cal WN 16; overruling Kararnath v Hem Nath, 
AIR 1923 Cal 176 : (1922) ILR 49 Cal 994. 

664. Springdales School v S Tahilramani, AIR 1969 Del 7, p 10, 

665. Venkateswara v Sriramamurtho 1952 AP LT 558. 

666. Naresh Kumar Gupta v Third Addl. District Judge, Bulundshahar, AIR 1990 All 23. 

667. Ramlakhan Tewari v Ram Samju Tewari, AIR 1981 All 211. 

668. Substituted by Act 104 of 1976, section 4, for “77 and 155 to 158” (w.e.f. 1-2-1977). 
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6 [Provided that— 


(1) the High Courts of Judicature at Fort William, Madras and Bombay, as the case 
may be, from time to time, by notification in the Official Gazette, direct” that any 
such provisions not inconsistent with the express provisions of the Presidency Small 
Cause Courts Act, 1882 (15 of 1882), and with such modifications and adaptations 
as may be specified in the notification, shall extend to suits or proceedings or any class 
of suits or proceedings in such Court; 

(2) all rules heretofore made by any of the said High Courts under section 9 of the 
Presidency Small Cause Courts Act, 1882 (15 of 1882), shall be deemed to have been 
validly made.] 


[s 8.1] State Amendment 


Gujarat.—In section 8, in the opening para, after the words “Calcutta, Madras and 
Bombay”, insert the words “and in the city of Ahnmedabad”—Gujarat Act XIX of 1961 
as amended by Gujarat Act XXXII of 1961, section 21 and Schedule (w.e.f. 1-11-1961). 


The Gujarat Act 19 of 1961 as amended by Gujarat Act 32 of 1961, has inserted the words 
“and in the City of Ahmedabad” after the words “Calcutta, Madras and Bombay”. 


The proviso was inserted in the section by section 2 of the Code of Civil Procedure 
Amendment Act 1 of 1914. The words “official gazette”, were substituted for the words “local 
official gazette” by the Government of India (Adaptation of Indian Laws) Order 1937. 


The word “suit” in the expression “shall not extend to any suit or proceeding” includes any 
decree that may be passed in such a suit.” The court of small causes has jurisdiction to pass a 
garnishee order and to set it aside when passed ex parte of proper reasons,” but such an order 
would not be appealable.*”* The presidency small cause court has no jurisdiction to execute the 
decree of a foreign court.** The period of 12 years prescribed in section 48 for execution of a 
decree has no application to a decree passed by the presidency small cause court. Section 48 
has been deleted by the Limitation Act, 1963. 


On account of extension by the high court of certain provisions of the CPC to the Small 
Causes Court of Bombay, O IX with certain modifications is applicable to that court but not 
section 104 or O XLIII, rule 1 of the CPC. An appeal against an order refusing to set aside an 
ex parte decree against a tenant for possession passed under section 28 of the Bombay Rents, 
Hotel and Lodging House Rates (Control) Act, 1947, is not maintainable under O XLIII, 
rule 1 of the CPC; but such an appeal is maintainable under section 29 of the Rent Act as the 
impugned order was passed under section 28 of the Act.*”° Similarly, the small causes court at 
Calcutta can grant interim injunction in cases provided by the rules framed by the high court 
empowering it to do so, but not under O XXXIX, rule 2 of the CPC, which does not apply: 


669. Added by Act 1 of 1914, section 2. 

670. For instance of such direction, see Calcutta Gazette, 1910, Pt I, p 814. 

671. Ranganathan v Poonacharamma, AIR 1942 Pat 128. 

672. Bank of Jeypore v Davey, AIR 1957 Mad 353. 

673. Sankaran Nair v Krishna Pillai, AIR 1962 Ker 233. 

674. Subramanyam v Srinivasan, AIR 1951 Mad 289. 

675. Bava C Gopalaswamy v Abhisheka Kattalai, AIR 1950 Mad 504 : (1951) ILR Mad 1. 
676. Hemchand v Subhkaran, AIR 1967 Bom 361 : (1966) 68 Bom LR 857. 

677. Rameshwar Dubey v Jogindra Lal Saha, AIR 1968 Cal 234, p 237. 


PART I 
SUITS IN GENERAL 


Jurisdiction of the Courts and Res Judicata 


[S9] Courts to try all civil suits unless barred.—The courts shall (subject to the 
provisions herein contained) have jurisdiction to try all suits of civil nature excepting 
suits of which their cognizance is either expressly or impliedly barred. 


' [Explanation I.|—A suit in which the right to property or to an office is contested 
is a suit of a civil nature, notwithstanding that such right may depend entirely on the 
decision of questions as to religious rites or ceremonies. 


*{Explanation Il.—For the purposes of this section, it is immaterial whether or not 
any fees are attached to the office referred to in Explanation I or whether or not such 
office is attached to a particular place. ] 


[s 9.1] 
[s 9.2] 
[s 9.3] 
[s 9.4] 
[s 9.5] 


[s 9.6] 
[s 9.7] 


[s 9.8] 
[s 9.9] 
[s 9.10] 
[s 9.11] 


[s 9.12] 
[s 9.13] 


[s 9.14] 


Scope 
Section 9 and Section 115...........++: 
Bar of Jurisdiction — 

V naian m n I A eap once 
Choice of Forani n A na 
Order of Court Lacking Jurisdiction 
to Be Respected till Set Aside........... 
Suits of a Civil Nature...............00. 
Came Questioni. i DNATA. 
Cage Ceossificate...wan-ligldisrnie 
Suits in Which the Principal 
Question Is a Caste Question, Are 
Not Suits of a Civil Nature.............. 
Expulsion from Caste ssissrisiiss. is 
Suits in Which the Principal 
Question Relates to Religious 

Rites or Ceremonies Are Not Suits 
OE TENI PANNE araser re 
Suits for Vindication of Mere 
Dignity Attached to an Office Are 
Not Suits of a Civil Nature.............. 


SEER E ERE E EEE HHT EERE HEHEHE HED 


SYNOPSIS 


[s 9.15] 
[s 9.16] 
[s 9.17] 
[s 9.18] 
[s 9.19] 


[s 9.20] 
[s 9.21] 


[s 9.22] 
[s 9.23] 
[s 9.24] 


[s 9.25] 


[s 9.26] 
[s 9.27] 
[s 9.28] 
[s 9.29] 
[s 9.30] 
[s 9.31] 


Offices union apink a 97 
Suits for Secular Offices............cc00 98 
Suits for Religious Office................ 99 
WARE Ped oh I RE Be * 101 
Suits for Recovery of Fee Attached 

to an Office Are Suits of a Civil 

Nature, but Not Suits for Recovery 
ER ee ae See 104 
Suits Relating to Caste Property ...... 105 
Suits for Inspection of Accounts 

of Caste PODAL ER iid ka 105 
i se ae ee oa oe en 105 
Marine Insurance tai... TATI 106 
Interference With Temple 

Proper at aehan iada ka 106 
Interference with Right of 

NUSES A Rer e da 107 
adaa Eha ereraa voae: 108 
Rights OF BUMS ss. ISEAN. NAR 109 
Dai Ae ee eS 109 
Religious and Other Processions...... 109 
Po a, ae va gs 109 
a abau biaa 110 


1. Explanation re-numbered as Explanation I thereof by Act 104 of 1976, section 5 (w.e.f. 1-2-1977). 
2. Inserted by CPC (Amendment) Act 104 of 1976, section 5 (w.e.f. 1-2-1977). 
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Fah i Beier T A oc: ...cs.coescsnsarctndeoctes 
[s 9.33] Removal of an Executor............00000+- 
[s 9.34] Election Matters...................ccccssssss 


[s 9.50] Suits Impliedly Barred.................0++ 156 
[9.9.51] Family Courts .:dicarassdcsaen-cseersosvees 157 
PEA es gw & oe ITT Fett ee ee 159 


[s 9.35] Suit to Set Aside Election of [s 9.53] Code of Criminal Procedure, 1898... 159 
Directos aftasieias ct’ vetd [s:9.54) | Bleorsiciny Cases iiss ee n 160 
0 2 ae A Pe ple th ne ae ee en 161 
[s 9.37] Suit for Administration of Estate [s 9.56] Political Questions ........ re ae 163 
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Rent Tribunal — Civil Court’s 
Decree Not Executable.................... 


[s 9.1] State Amendment 


Maharashtra.—Section 9 has been inserted by Maharashtra Act 65 of 1977. For text of 
Amendment and Commentary thereon, see Notes at the end of commentary of section 9, post. 


[s 9.2] Alterations in the Section 


The words “either expressly or impliedly barred” were substituted in 1908 for the words 
“barred by any enactment for the time being in force” which occurred in section 11 of the 
Code of Civil Procedure 1882. The latter words were held to mean expressly barred.’ The 
Code of Civil Procedure (Amendment) Act, 1976 (104 of 1976), has re-numbered the existing 
explanation as Explanation I and added a new explanation as Explanation II. 


[s 9.3] Scope 


The test of jurisdiction over the subject matter is whether the court or tribunal can decide 
the case at all and not whether the court has authority to issue a particular kind of order in 
the course of deciding the same. A court is said to have jurisdiction of the subject matter of a 
particular controversy if the court has authority to hear and decide causes of a class to which 
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the particular controversy belongs. In defining jurisdiction of the subject matter in these terms, 
the courts have emphasised that the jurisdiction of a court depends upon the right to decide 
the case and not upon the merits of its decision.* It is well-settled law that jurisdiction of the 
court is to be determined on the basis of allegations made in the plaint. The pith and substance 
of the plaint allegations have to be kept in mind; so also, the pith and substance of the relief 
sought. It is the choice of the plaintiff to choose his forum. It is another thing that the plaintiff 
fails to establish his case before such forum. The plea of lack of jurisdiction can be raised at any 
time even in second appeal, so also on the execution side.’ There is no denying the fact that 
the allegations made in the plaint decide the forum. The jurisdiction does not depend upon 
the defence taken by the defendants in the written statement.’ A litigant having a grievance 
of civil nature has, independently of any statute, a right to institute a suit in the civil court 
unless its cognizance is either expressly or impliedly barred. Exclusion of jurisdiction of civil 
court is not to be readily inferred and such exclusion must be either express or implied.’ In 
all types of civil disputes, civil court has inherent jurisdiction as per section 9, unless a part of 
that jurisdiction is curbed out from such jurisdiction, expressly or by necessary implication, 
by any statutory provision and conferred on any other tribunal or authority.’ It is no doubt 
true that the jurisdiction of the civil court cannot be easily excluded in every case, but the 
jurisdiction of the civil court is excluded where the statute gives finality to the orders and 
to find the same, the scheme of the Act has to be necessarily taken into consideration. The 
second thing to be considered is, if under the statute a liability is created, then it is necessary 
to find out as to whether the statute creates an effective machinery for the redressal of the 
grievances pertaining to any law and facts arising therein.” Section 9 of the Code of Civil 
Procedure, 1908 (CPC) provides that whenever a question arises before the civil court whether 
its jurisdiction is excluded expressly or by necessary implication, the court naturally feels 
inclined to consider whether the remedy afforded by an alternative provision prescribed by a 
special statute is sufficient or adequate. In cases, where inclusion of civil court’s jurisdiction is 
expressly provided for, the consideration as to the scheme of the statute in question and the 
adequacy or sufficiency of the remedy provided for by it, may be relevant, but it cannot be 
decisive. Where exclusion is pleaded as a matter of necessary implication, such consideration 
would be very important and inconceivable and it might become even decisive. 


The Andhra Pradesh High Court took a contrary view in Yadamma v K Mallesh,'' wherein 
it was held that when on the date of filing of the suit, particular right which is available to a 
party would be continued to be available till the disposal of the suit, though such benefits are 
taken away later, hence, it was held that the civil court shall have the jurisdiction to entertain 
the suit for eviction.’ 


A suit for declaration that they were tenants in respect of the suit property and for recovery 
of possession of the suit property from the defendants and mesne profit was not barred either 
expressly or impliedly by section 13-A of the Kerala Land Reforms Act, 1963. Under the 
scheme of the Act, any suit regarding the rights of a tenant including the question, whether a 
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person is a tenant, will have to be referred by the civil court to the Land Tribunal and after the 
Land Tribunal decides the question, the civil court will decide the suit in accordance with the 
decision of the Land Tribunal. Therefore, a civil court has jurisdiction to entertain such a suit 
filed by a tenant.” 


Where a suit was filed by a minor against his father for restraining the father from alienating 
family property and other reliefs and a question arose whether the mother of the minor act 
as his guardian without the permission of the court, it was held by Delhi High Court that 
there was no clash of interest between the minor and his mother and she can become next 
friend of minor by virtue of O XXXII, rule 4 of CPC. It was also held that the provisions of 
section 50(4) of the Delhi Rent Control Act, 1958 does not bar the jurisdiction of civil court.'4 


The Supreme Court has reiterated that maintainability of a suit is a question of law. As 
per section 9, civil courts have jurisdiction to try all suits of civil nature unless barred by law 
either expressly or impliedly. Thus, in a case, when a specific stand was taken that in view of 
the provisions of the Companies Act, 1956 the suit was not maintainable, it shall be a question 
of law." 


Where the subscriber under the Telecom Department did not raise any objection to bills 
issued by the Telecom Department and the bills remained unpaid for nearly two years, it 
was held that the civil suit for recovery of amount covered under the bills of the Department 
would not be barred. The Department would have referred the matter for arbitration under 
section 7-B of the Telegraph Act, 1885 only if the consumer had objected to the bills.'¢ 


Where the sum in respect of which the Zila Panchayat issued a recovery certificate to the 
collector, was not a tax or rent as referred to in section 158(2) or section 159 of the CPC nor it 
was a sum of the nature mentioned in section 148(1)(a)(b), such sum could not be recovered as 
land revenue by resorting to a term in agreement between the parties, especially when there was 
dispute between the parties as to question whether infact there was such agreement between 
the parties. Filing of a civil suit in such cases, for recovery of the sum due, is the only remedy." 
Intricate questions of cancellation of sale deed are to be decided by judicially trained minds of 
civil courts, it cannot be left to be decided by the revenue courts which are obviously not well- 
acquainted to try such intricate questions of law.'* If the document is treated as void, the suit 
for cancellation of such deed will lie in a civil court and the civil court will have jurisdiction 
to try the suit.!? A suit for declaration on grounds that the sale deed of the agricultural land 
was non est was instituted before the civil court. In the suit no relief other than declaration was 
sought. It was held that the civil court and not the revenue court has the jurisdiction to try 
the suit.” In this case, an earlier judgment of the high court, that the jurisdiction of the civil 
court to decide disputed question of title was not barred under sections 163 and 171 of the 
Himachal Pradesh Land Revenue Act, 1953, was challenged. It was held that the jurisdiction 
of the civil court cannot be challenged in the subsequent proceedings on the same ground.” 
In this case, a suit for recovery of arrears of land revenue was filed. In the suit, no declaration 
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was claimed in respect of land, that it be declared as bhumidhari land or abadi land. It was held 
that the civil court should have the jurisdiction to try this suit and the bar of Uttar Pradesh 
Zamindari Abolition and Land Reforms Act, 1950 shall not be applicable.” Sometimes, it 
does happen that an application is filed under a particular provision of a statute and it is found 
to be non-maintainable thereunder, or the court or tribunal has no power to grant the relief 
asked for thereunder, but the said application is maintainable under some other provisions of 
the statute before the same court or tribunal and it has power to grant the relief asked for. In 
such cases, it has always been held that the “label” or the “nomenclature” of the application or 
petition should not matter and after seeing the substance or content of the application, if it is 
possible to grant the relief under some other provisions of the statute, such a relief should not 
be denied to a party. Such a recourse can be taken only when it is found that the relief asked 
for cannot be granted under the provision under which the jurisdiction of the court or tribunal 
is invoked, much less when the result would be to deprive the party of a right of an appeal 
provided against the order passed under such a provision.” The Code of Civil Procedure is 
not applicable under Bombay Public Trusts Act, 1950. Reference of CPC in section 6 of 
Presidency Small Cause Courts Act, 1882 is also for limited purpose of indicating that a small 
cause court is to be a court within the meaning of the CPC.” In view of sections 11 and 17 of 
the Hindu Marriage Act, 1955, there is no remedy in case a husband marries another woman. 
However, in common law, a wife has a right to file a suit for declaration that the marriage of 


her husband with the second wife is illegal and void.” 


A suit for land is a suit in which the relief claimed relates to the title or delivery of possession 
of land or immovable property. In determining whether a suit is a “suit for land”, the court 
shall look into the plaint only and will not consider any other evidence. It is an established 
rule. If the averments in the plaint and prayers therein indicate that the suit is one for land, it 
shall be so held. As far as the suit for specific performance of an agreement to sell the land is 
concerned, in view of section 22 of the Specific Relief Act, 1963, it cannot be considered as a 
“suit for land” unless such suit contains a prayer for delivery of possession. But such a prayer 
need not be explicit. Even if the prayer for delivery of possession is implicit in a suit for specific 
performance, such suit can be considered as “suit for land”.”® 


The appellant had filed a suit seeking a declaration that the decree passed by the Assistant 
Collector, Class I, in a suit under sections 176, 178 and 182 of the Uttar Pradesh Zamindari 
Abolition and Land Reforms Act, 1950 was fraudulent, inoperative and not binding upon 
him, on the ground that the defendants had instituted the suit before the Assistant Collector 
in which his father was made an opposite party and a compromise petition was filed with the 
fake signature his father, on the basis of which, a compromise decree was passed. It was the case 
of appellant that no notice of the suit was ever served upon his father, he never appeared in 
the proceeding, he was not even aware of it, he did not sign any compromise petition and his 
alleged signature on the compromise petition was faked. The appellant claimed that his father 
had passed away much earlier and was not even alive in 1979 when the decree was passed. The 
appellant, accordingly, sought a declaration that the decree passed by the Assistaht Collector be 
cancelled or it may be declared as void ab initio, inoperative and not binding upon him. The 
defendants filed a written statement in which they questioned the maintainability of the suit. 
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It was contended on their behalf that as the suit related to agricultural lands; it was beyond 
the jurisdiction and competence of the civil court and could only be tried by the Revenue 
Authorities. It was held by the Supreme Court that the bar against filing of suit for setting 
aside compromise decree on the ground of its being unlawful does not apply to a civil court. 
A civil court has inherent jurisdiction to try all types of suits. Accordingly, the suit challenging 
compromise decree was restored with direction to the civil court to expedite the hearing. It was 


observed by Aftab Alam J as follows:” 


15. We are of the view that the Revenue Courts are neither equipped nor competent 
to effectively adjudicate on allegations of fraud that have overtones of criminality and the 


courts really skilled and experienced to try such issues are the courts constituted under the 
Code of Civil Procedure. 


16. It is also well settled that under Section 9 of the Civil Procedure Code, the civil court 
has inherent jurisdiction to try all types of civil disputes unless its jurisdiction is barred 
expressly or by necessary implication, by any statutory provision and conferred on any 
other tribunal or authority. We find nothing in Order XXIII Rule 3-A to bar the institution 
of a suit before the civil court even in regard to decrees or orders passed in suits and/or 
proceedings under different statutes before a court, tribunal or authority of limited and 
restricted jurisdiction. 


Ina suit for declaring Marriage Certificate under the Special Marriage Act, 1954 as null and 
void, the marriage itself was denied and the Marriage Certificate was challenged on the ground 
of being obtained by practicing fraud. It was held by the Orissa High Court that there being 
no provision on the Act to decide such dispute, the civil court's jurisdiction cannot be ousted. 
The question of applicability of section 24 of the Act dealing with grounds for declaring the 
marriage void arises only if the solemnisation of marriage is admitted.”* 


[s 9.4] Section 9 and Section 115 


A revision petition under section 115 of the Civil Procedure Code lies to the high court 
as against an order made by a civil court in an appeal preferred under section 37 of the 
Arbitration and Conciliation Act 26 of 1996. The fact that a second appeal is statutorily barred 
under the Act and the CPC is not specifically made applicable, notwithstanding.” However, 
the Supreme Court has recently held that the analysis made in /77 Ltd” (because the 1996 
Act does not provide the CPC to be applicable, it should not be inferred that the Code is 
inapplicable) seems to be incorrect, as the scheme of the 1996 Act envisages otherwise and the 
legislative intendment also postulates similarly and has referred the same to a larger bench for 
reconsideration.’ 


[s 9.5] Bar of Jurisdiction — Ascertainment 


The question as regards ouster of a jurisdiction of a civil court must be construed having 
regard to the scheme of the Act as also the object it seeks to achieve. The law in this regard is no 
longer res integra. Wherever there is a complete and express bar on the jurisdiction of the civil 
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court, an examination of the nature of the act and the provisions of the adequate remedies can be 
relevant but cannot be considered as a sole ground to withstand the jurisdiction of civil court.” 


Any order passed by the revenue authority is passed in violation of the principle of natural 
justice, section 9 of the Code will be attracted and the bar imposed by section 158 of the Land 
Revenue Act will not applicable.” 


A plea of bar to jurisdiction of a civil court must be considered having regard to the 
contentions raised in the plaint. For the said purpose, averments disclosing cause of action 
and the reliefs sought for therein must be considered in their entirety. The court may not be 
justified in determining the question, one way or the other, only having regard to the reliefs 
claimed de hors the factual averments made in the plaint. The rules of pleadings postulate that 
a plaint must contain material facts.” 


In a suit, where there are several reliefs claimed in the plaint. If the main relief is cognizable 
by civil court, the suit would be maintainable. Thus, where the main relief of the plaintiff of 
injunction and protection against demolition, it was held that such relief can be granted only 
by civil court, the relief of possession being merely ancillary relief which civil court could grant 
after taking cognizance of the suit for injunction and demolition.” Where the property in suit 
is situated within the limits of the city and the land was not agricultural land which required 
to be declared abadi land, it was held that civil court will have jurisdiction to grant relief of 
possession in respect of suit property.” 


In a suit for declaration and injunction and for other incidental relief, issue was framed 
as to whether the jurisdiction of civil court to entertain the suit was barred under the Delhi 
Land Reforms Act, 1954. The high court found that section 185 of the Act could not be 
applied to the suit in view of the nature of relief claimed in the plaint and therefore, the suit 
should be heard on merit. On appeal the Supreme Court held that considering the facts and 
circumstances and allegations in the plaint, the trial court should decide the suit not only on 
other issues on merits but also on issue regarding jurisdiction of civil court to entertain the suit 
in view of section 185 of the Delhi Land Reforms Act.” 


It has been held by the Supreme Court that it is a well-settled principle of law that 
mentioning of a wrong provision or non-mentioning of any provision of law would, by itself, 
be not sufficient to take away the jurisdiction of a court if it is otherwise vested in it by law.” 


Hon'ble Supreme Court while interpreting the word “jurisdiction” under the purview of 
section 9 inter alia noted that section 9 of the CPC deals with jurisdiction and empowers the 
courts to try all civil suits unless barred. The words used in section 9 of the CPC “barred by any 
enactment for the time being in force” are substituted by “either expressly or impliedly barred”, 
Thus, the word jurisdiction under section 9 of the CPC correlated with the cognizance, i.e., is 
not barred either expressly or impliedly.” 
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Section 9 of the CPC provides that a civil court shall have jurisdiction to try all suits of a 
civil nature excepting suits of which their cognizance is either expressly or impliedly barred. 
It is no doubt true that ordinarily the averments in the plaint will have to be taken into 
consideration to find out that the suit is cognizable by a regular civil court. The plaint cannot 
be rejected on the grounds that suit is barred, the provisions of sections 17 and 18 of the 
Recovery of Debts and Bankruptcy Act, 1993 (DRT Act) as jurisdiction of civil court is not 
barred in following events*!— 


1. To pass declaratory order as the DRT has no jurisdiction to issue declaration in 
respect of title. 


2. Where a question of fraud or misrepresentation is involved in the case. 
3. Where the case would be resolved on the basis of extravagant evidence or trial. 


Wherever there is no explicit exclusion of jurisdiction of civil court, the examination of the 
scheme of act in order to relegate the intention behind such non-exclusion is sine gua non and 
the conclusion of such examination may be pivotal. Only where sufficient remedy is provided 
to the aggrieved party and proper procedure has been prescribed to determine the right and 
liability of the parties, the jurisdiction of civil court is barred.” 


[s 9.6] Choice of Forum 


We have to keep in mind that there is difference between inherent lack of jurisdiction of 
any court on account of some statute and the other where parties through agreement bind 
themselves to have their dispute decided by any one of the courts having jurisdiction. Thus, 
the question is not whether the Odisha courts have the jurisdiction to decide respondent's suit 
but whether the respondent could have invoked the jurisdiction of that court in view of the 
aforesaid clause 34. A party is bound either by the provisions of the Constitution of India, 
statutory provisions or any rule or under terms of any contract which is not against the public 
policy. It is open for a party for his convenience to fix the jurisdiction of any competent court 
to have their dispute adjudicated by that court alone. In other words, if one or more court has 
the jurisdiction to try any suit, it is open for the parties to choose any one of the two competent 
courts to decide their disputes. In case parties under their own agreement expressly agree that 
their dispute shall be tried by only one of them then the party can only file the suit in that 
court alone to which they have so agreed. Once parties bound themselves as such it is not open 
for them to choose a different jurisdiction. Such a suit if filed would be in violation of the said 
agreement.” 


[s 9.7] Order of Court Lacking Jurisdiction to Be Respected till Set Aside 


A judicial order, not invalid on its face, must be given effect entailing all consequences, till 
it is declared void in a duly constituted judicial proceedings. It cannot be said that a civil court 
cannot under any circumstances entertain a civil suit in respect of proceedings pending before 
the registrar, co-operative society. Even where exclusion of jurisdiction of the civil court is 
statutorily provided still on availability of requisite grounds, the civil court can entertain a civil 
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suit on well-defined parameters settled by Constitution Bench of the Supreme Court in Dhula 
Bhai v State of Madhya Pradesh. The registrar of co-operative society should not ignore the 
order of the civil court as not binding on him in view of the provisions contained in sections 
93(3), 93(1)(c) and 60 of the Delhi Co-operative Societies Act, 1972 (35 of 1972). It will be a 
dangerous proposition to be laid down as one of the laws that any individual or authority can 
ignore the order of the civil court by assuming authority upon itself to decide that the order 
of civil court is one by coram non-judice. The appropriate course in such cases for the person 
aggrieved is first to approach the civil court inviting its attention to the relevant provisions of 
law and call it to adjudicate upon the question of its own jurisdiction and to vacate or recall its 
order if it be one which it did not have jurisdiction in law to make. So long as this is not done, 
the order of competent court must be obeyed and respected by all concerned.‘ 


[s 9.8] Suits of a Civil Nature 


Suits fall under two categories: those which are of a civil nature and those which are not. 
Suits falling under the first category only can be entertained by civil courts. Explanation | 
clarifies as to what a suit of a civil nature is. If the principal or the only question in the suit 
is a question relating to a caste or one relating to religious rites or ceremonies, the suits does 
not deal with the rights of the citizen but with matters which are either social or religious. 
On the other hand, if: (i) the question relating to a caste or religious rites or ceremonies 
is not the principal question in the suit but only a subsidiary or an incidental one; (ii) the 
principal question is one relating to a right to property or office or any other civil right; and 
(iii) such a question cannot be decided without determining the question relating to the caste 
or religious rites or ceremonies, the court can decide the question as to the caste, religious rites 
or ceremonies to enable it to adjudicate the principal question.** Accordingly, a suit is of a civil 
nature if the principal question therein relates to a civil right. The fact that the determination 
of such a question depends upon the decision of a caste question or a question as regards 
religious rites or ceremonies, does not take out the suit from the category of civil suits. Thus, 
where one sect of a religious community alleged certain acts of the other sect of the same 
community as acts of desecration, it was held that whether such acts were sacrilegious or not 
was a matter for the community to decide and that a court would only be concerned with 
such a question to the extent only of its being relevant to questions of a civil right, eg, the 
right of worship. The issue would be not whether the alleged acts were in accordance with the 
orthodox tenets or with the previous practice, but whether they interfered with the plaintiff’s 
right of practice.” Courts will refuse to try suits where the main question is a caste question or 
one relating to religious rites or ceremonies. An apprehension that exhibition of a film certified 
by the board of censors will hurt the religious feelings of the plaintiff and his co-religionists, 
does not give rise to a legal right.“ 


Where no customary right or easement of privacy is pleaded or proved, the plaintiff cannot 
get an injunction against the opening of a window by the defendant in the latter's wall, on the 
basis of a natural right of privacy. There is no natural right of privacy. The further fact that a 
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municipal bye-law is violated, does not give a cause of action, where there is no right of the 
plaintiff infringed.” 


Where the high court in a writ petition transferred two suits and appeals involving similar 
issues, to itself and application for recall of the said order of transfer was made by the appellant 
pointing out that in appeals arguments had been heard and order was to be pronounced 
therein, however, in the meantime the high court withdrew the appeal to itself and then 
without passing any order on the recall application, dismissed the suits on the ground that 
the issues raised in the suits were being examined in the writ petition, it was held by the 
Supreme Court that the procedure adopted by the high court was unknown to law.” DK Jain 
J, speaking for the Bench in the above case, observed as follows: 

We are conscious of the fact that the object of filing of the suits could be a dubious 
and indirect attempt on the part of Tekchand, respondent No. 4, to derive some undue 
advantage in connivance with the plaintiffs, yet that was no ground to dismiss the suits 
summarily in the aforenoted manner. It must be kept in mind that one of the fundamental 
norms of judicial process is that arguable questions either legal or factual, should not be 
summarily dismissed without recording a reasoned order. A mere entertainment of the 
Writ Petition, to which appellants herein were not parties, even if it involved determination 
of similar issues, in our opinion, was not a good ground to dismiss the two suits without 
granting opportunity to the parties to prove their respective stands. Moreover, the scope of 
the writ petition and the two suits also seem to be different.” 


In the above case, the Supreme Court quoted its observation from an earlier decision in 
Smt. Ganga Bai’ case,” wherein it was observed as follows: 
There is an inherent right in every person to bring suit of a civil nature and unless the 
suit is barred by statute one may, at ones peril, bring a suit of one’s choice. It is no answer 


to a suit, howsoever frivolous the claim, that the law confers no such right to sue. A suit for 
its maintainability requires no authority of law and it is enough that no statute bars the suit. 


In another earlier decision quoted by the Division Bench, Lahoti J, (as he then was), 
observed as follows: 

Plaintiff is dominus litis, that is, master of, or having dominion over, the case. He is the 
person who has carriage and control of an action. In case of conflict of jurisdiction the 
choice ought to lie with the plaintiff to choose the forum best suited to him unless there 
be a rule of law excluding access to a forum of plaintiff’s choice or permitting recourse to a 
forum will be opposed to public policy or will be an abuse of the process of law.” 


Where a suit was filed for compensation for breach of contract and a contract had 
been entered into in Tamil Nadu, it was held that the same is enforceable in Tamil Nadu. 
Provisions relating to arbitration in section 69, Kerala Co-operative Societies Act, 1969, are 
not attracted. Suit filed in Tamil Nadu was not without jurisdiction.” In a contract, there is 
offer and acceptance. If offer and acceptance were complete earlier and placing of order is only 
a formality, jurisdiction of courts would be where the agreement was complete by acceptance. 
Offer having been sent by post, place of acceptance is the place of contract. Court at the place 
of contract, can entertain a suit for recovery of consideration money.” 
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In KA Annamma v Cochin Co-op Hospital Society Ltd, the Supreme Court considered 
the question as to whether a service dispute between a co-operative society and its employee 
is triable by the labour court established under the Industrial Disputes Act, 1947 or by an 
authority under the Kerala Co-operative Societies Act, 1969 or do both have concurrent 
jurisdiction leaving the choice with an aggrieved person to select which forum to be approached? 
Interestingly, this was a question on which different benches of the High Court of Kerala had 
expressed different opinions in the past. Even the five-judge bench of the High Court of 
Kerala did not render a unanimous verdict on this question. The majority had held that such 
service dispute is triable only by the forum established under the Kerala Co-operative Societies 
Act, 1969 (KCS Act) and not under the Industrial Disputes Act, 1947 (ID Act), whereas the 
minority had held that both have concurrent jurisdiction. 


The Supreme Court did not agree with the above majority view. Agreeing with the minority, 
it ruled that, the KCS Act and the ID Act both possess and enjoy the concurrent jurisdiction to 
decide any service dispute arising between the cooperative societys employee and his/her employer 
(cooperative society)”. The court also ruled that it is the choice of the employee to choose any 
one of the two forums available under the two Acts. However, approaching the forum under 
the ID Act is subject to the tests laid down therein i.e., the employee concerned is a ‘workman, 
the dispute raised by him/her is an ‘industrial dispute’ and the cooperative society (employer) is an 
industry’ as defined under the ID Act”. 


A suit for correcting the date of birth in the record would be maintainable in a civil court. 
In fact, asking for a correction of that type may be for various purposes and need not be 
confined to the question of claiming the relief (superannuation as per corrected date of birth 
in the instant case) available under the Industrial Disputes Act, 1947. Where the suit for 
correction of date of birth filed before an employee is superannuated on the basis of the date 
of birth on record, one of the situations contemplated under section 2A of the Industrial 
Disputes Act, 1947 gives the employee a cause of action to approach the industrial court. 
The maintainability of the suit has to be decided with reference to the date of institution of 
the proceedings; and since, on the date when the civil suit was filed, none of the eventualities 
covered by section 2A of the Industrial Disputes Act, 1947 had happened, he could not have 
approached the forum under the Industrial Disputes Act, 1947 for relief. Thus, the civil suit 
would not be barred by section 2A of the Industrial Disputes Act, 1947.” 


When the suit for maintenance is not filed under any provision of Hindu Marriage-Act, 
1955, it is a suit of a civil nature. The civil court has jurisdiction to entertain and try the 
suit under section 9. The prayer for interim maintenance in such a suit cannot be one under 
section 24 of the Hindu Marriage Act, 1955.** Since no forum is prescribed under the Hindu 
Adoption and Maintenance Act, 1956 to enforce the right recognised under section 18 of 
the said Act, the only forum available to enforce the said right is the civil court, where a suit 
cannot as such be instituted for enforcement of the said right, though the civil court in exercise 
of its inherent powers can grant interim maintenance.” The provisions of section 19 of the 
Family Courts Act, 1984, provides specific remedy by way of appeal from every judgment or 
order to the high court, both on facts and law, and without exhausting the remedy as provided 
under the statute, the proceedings instituted challenging the order passed by the family court, 
ipso facto the proceedings are not tenable. The petitioner is not entitled to file a civil suit for 
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declaration without setting aside the decree or order passed by the family court. Similarly, the 
petitioner cannot bring any hurdle or raise any objection to the execution of the decree, which 
is in force. 


Civil courts cannot issue injunction order in respect of the action already taken in the 
matter of grant of permit by the regional transport authority or preventive orders in 
connection therewith. The only situation in which the civil court can interfere in the matter 
of grant of such permission is when the transport authorities, which had granted the permit or 
likely to grant permit are not duly constituted. If the decree of the civil court is implemented 
despite the express provisions of the Motor Vehicles Act, 1988, the transport authorities can 
never grant permanent and temporary permit in future till eternity. Such a decree is absolutely 
without jurisdiction and outside the scope of the powers of the civil court. Where facts 
on record, clearly demonstrate that a prima facie case has been made out which requires 
investigation and consideration towards jurisdictional issue on the question of competence of 
the committee to decide the question of expulsion of members. The question of mala fide and 
violation and natural justice were also there. Therefore, at the stage of decision of application 
under O XXXIX, rules 1 and 2, it cannot be said that the court has no jurisdiction to interfere 
in the case of expulsion of the appellant.” 


The ouster of jurisdiction of civil court under section 125(1) of the Kerala Land Reforms 
Act, 1963 (No 1 of 1964) does not extend to the question relating to fraud or/and collusion. 
It is limited only to matters which are by or under the Act required to be settled, decided or 
dealt with by the land tribunal or the appellate authority. Those questions which fall outside 
the same, naturally should be decided by civil court as section 9 of the CPC. In other words, 
civil court will be competent to decide disputes which cannot be decided by the statutory 
tribunals. Where the extent of shares of evacuee and non-evacuee property in a composite 
property were specified and the property was sold, the jurisdiction of civil court would not be 
barred to decide the question as to what was the extent of property that was sold. This question 
was not one to be determined by any of the authorities under Evacuee Property Act, 1950. 
Moreover, rule 92 also cannot be invoked in such a case to challenge the jurisdiction of civil 
court.“ 


In Madhavi Amma v S Prasannakumari,® the Supreme Court examined the question as to 
the extent to which section 125 of the Kerala Land Reforms Act, 1963 barred the jurisdiction 
of the civil courts both at the initial stage as well as at the appellate stage. It was held that: 


Section 125 stands apart from the above provisions which creates a bar of jurisdiction of 
civil court to settle, decide or deal with any question or to determine any matter which is by 
or under the 1963 Act required to be settled, decided or dealt with or to be determined by 
the Land Tribunal or the Appellate Authority or the Land Board or the Taluk Land Board 
or the Government or an officer of the Government. Further the proviso to section 1 to 
section 125 excludes such a bar of civil court jurisdiction in respect of proceedings pending 
in any court at the commencement of the Kerala Land Reforms Amendment Act, 1969. 
Even while creating such a bar of jurisdiction of civil courts, the law makers wanted to 
ensure that no person is allowed to abuse or misuse the benefits conferred under 1963 
Act while claiming rights as a “kudikidappukaran” and with that laudable object engraved 
sub-section (3) in section 125 itself by which any civil court or authority before whom 
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any other proceedings regarding rights of a tenant or of a ‘kudikidappukaran’ arise for 
consideration, enjoins upon such civil court or other authority to stay the proceedings 
temporarily and also simultaneously make a reference to the Land Tribunal having 
jurisdiction over the area in which the land or part thereof is situate along with the 
relevant records for the decision of the question as to whether a person is a tenant or a 
“kudikidappukaran”. Sub-section (8) of section 125 which was introduced in the statute 
book w.e.f. 2.11.1972 made it clear that civil court would include a Rent Control Court 
as defined in the 1965 Act. Sub-section (4) enjoins upon the Land Tribunal to decide 
the question referred to it under sub-section (3) and return the records together with his 
decision back to the civil court/rent control court. Under sub-section (5) of section 125 the 
civil court/rent control court should then proceed to decide the suit or other proceedings by 
accepting the decision of the Land Tribunal on the question referred to it. Sub-section (6) 
of section 125 makes the position clear that while the decision of the Land Tribunal on the 
question referred to it should be accepted by the concerned civil court/rent control court 
which refers the question, the further determination as to the correctness or otherwise of 
such decision by the Land Tribunal can be examined in the channel of appeal provided in 
the respective jurisdictional appellate court of the civil court/rent control court. 


Thus, the Supreme Court held that the bar of jurisdiction under section 125 operates only 
at the first instance and not at the appellate stage. 


Application was made by the creditor for attachment, before judgment, or movable property 
(car, in the instant case). An undertaking was given by the judgment-debtor, that he would not 
alienate it. Conditional order to furnish security and to produce the car was passed. Evidence 
disclosed that the judgment-debtor had sold the car prior to the passing of attachment order to 
another person, who, in turn, had sold it to a third party. Application was made by the third 
party to raise the attachment. It was held that the application should be allowed, since the third 
party had no knowledge of the undertaking given by the judgment-debtor and was guided by 
entries in the registration certificate of the car. Course open to the creditor was, to take action 
against the judgment-debtor for disobedience of the undertaking given by him to the court. 


The prayer for disbursal of interest free sales tax loan, either in whole or in part cannot be 
enforced by issue of a writ of mandamus in a proceedings under Article 226 of the Constitution 
of India. Normally, a civil suit is the remedy in such situation. The purpose of Article 226 of 
the Constitution of India is not to supersede the normal remedy available under law by way 
of a suit.” Where the dispute between the contractor and a corporation, assumed to be a state 
within the meaning of Article 12 of the Constitution of India has arisen from general law of 
contract i.e. where relief is claimed on the basis of general law of contract, and neither any 
fundamental right of the contractor is claimed to have been violated nor constitutionality of 
any statute or statutory is involved for determination, the writ court would not be a proper 
forum for adjudication of the disputes. The dispute between the contractor and the respondent 
being one arising out of a contract/qua-contract can be adjudicated either in a properly 
constituted civil suit or by resort to arbitration.” 


Where it was alleged that the permanent tenant allegedly transferred the land, a controversy 
involving pretender tenant was not beyond the jurisdiction of the civil court.® Where it is only 
an acquisition of the property by two members of the joint family, certainly the civil court has 
the jurisdiction to decide the same.” In any event, the relief of injunction cannot be granted 
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by the revenue authority constituted under the record of Tenancy Act and it could be granted 
only by the civil court.’! 


Civil court has jurisdiction to examine whether action or decision of an administrative 
authority was intra vires the relevant rules even if the rules are in the nature of administrative or 
departmental instructions.’* The payment of the money claimed under the insurance policies in 
a petition filed under Article 226 is not maintainable. The only remedy available in such a case 
is institution of a suit before civil court.’ In the light of the constitutional scheme provided in 
Constitution (Scheduled Caste) Order 1950, the civil court has no jurisdiction under section 9 
of CPC, to entertain the suit for declarations.”* The suit in civil court challenging the order of 
termination by the services of an employee of a regional rural bank is maintainable.” 


[s 9.9] Caste Question 


A caste is any well-defined community, be it Hindu or Mohammedan, governed for certain 
internal purposes by its own rules and regulations.’° A caste question is one which relates to 
matters affecting the internal autonomy of the caste and its social relations.” If a court does 
not have jurisdiction, it does not have jurisdiction, regardless of the fact that one of the parties 
involved, is a gram panchayat or the period involved is very short, or the amount involved is 
very small.”* 


To determine whether a question is a caste question or not, the test is whether its cognizance 
constitutes interference with the caste’s autonomy. In other words, it is a question which the 
caste as a self-governing body is entitled to decide for itself and not the court.” 


[s 9.10] Caste Certificate 


In view of the legal position emerging from the various judgments, it is clear that the 
judgment rendered in Madhuri Patils case*® being the law laid down by the Supreme Court 
is binding on all the persons under Article 141 of the Constitution of India. In revisional 
jurisdiction, the Supreme Court may take into consideration any change in law as held in 
Gummolapura Taggina Matada Kotturuswami v Selra Veeravva.*' In appeal and/or revision, the 
court can take judicial notice of the law prevailing on the date of the order or judgment 
and mould the relief accordingly taking judicial notice of change in law during pendency of 
appeal and/or revision as laid down by the Supreme Court in Karansing v Bhagwansing® and 
P Venkateswarlu v Motor and General Traders? the civil court had no jurisdiction to entertain 
and try the suit in question.™ 
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The question as to who is a member of the Scheduled Caste or Scheduled Tribe is governed 
by the President’s Order issued under Articles 341 and 342 of the Constitution. A person 
is a member of the Scheduled Caste if the caste to which he belongs is included in the list 
contained in the constitution (Scheduled Castes) Order, 1950 as amended from time to time. 
Similarly, a person is a member of the Scheduled Tribe if the tribe to which he belongs is 
included in the Constitution (Scheduled Tribes) Order, 1950 as amended from time to time. 
The Constitution imparts finality and exhaustiveness to these orders and it is the President's 
notification issued under these Articles which is to determine who is deemed to be a member 
of a Scheduled Caste or Scheduled Tribe. The courts have no power to go beyond the orders 
and a three-judge bench of the Supreme Court has held that the courts cannot hold any 
inquiry or to let in any evidence to determine whether or not any particular community falls 
within the order or not.* 


In the undernoted cases, it has been held that such questions do not fall within the domain 
of civil courts. 


[s 9.11] Suits in Which the Principal Question Is a Caste Question, Are Not 
Suits of a Civil Nature 


A resolution by a caste depriving its members of man-pan invitation or an invitation to 
the caste dinner or to munj or other ceremonies for an alleged breach of a caste rule does not 
entitle the excluded member to seek a remedy from a civil court.” Neither can a court compel 
barbers attached to the caste to shave a casteman,® nor can it compel other castemen to go to 
the house of a casteman on the occasion of death in his family and assist him in the removal of 
the dead body, though in doing so they may break a caste rule;*’ nor can it compel a defaulting 
member to pay to the caste a contribution levied by a caste resolution on certain auspicious 
occasions.” The reason is that these are social privileges as against legal rights and as such are 
matters of caste autonomy which the caste can deny or enforce. The question as to the status 
of a caste also is not one for the court to decide. Hence, the question whether bhumidars are 
brahmins or not is one which has to be decided by the bumidars themselves and relatively by 
the other sections of the Hindu society and not by the court.” 


[s 9.12] Expulsion from Caste 


Exclusion from social privileges such as caste dinners, etc. and expulsion from the caste 
are two different concepts and involve different considerations. The former deprives the 
aggrieved person of a social privilege, the latter a legal right which forms part of his status. 
Hence, a suit will lie for a declaration that the plaintiff is entitled to be re-admitted into the 
caste and also for damages for expulsion from the caste.” The general principles applicable 
to the expulsion of members from a club govern cases of expulsion of persons from caste, 
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and those principles, so far as relevant, require that the expulsion must be in accordance with 
rules of natural justice.” The important question is whether there has been due inquiry.” 
A suit for a declaration that the plaintiffs were wrongfully excluded from the membership 
of a community by the chief priest, and for a declaration of their rights to property and 
other privileges is a suit of a civil nature;? but, to entitle the plaintiff to a decree, it must be 
shown that his ex-communication was wrongful, and the court will in such cases enquire 
into the validity of the sentence of ex-communication. Ex-communication is wrongful, if 
a member is expelled from the caste without opportunity of explanation being offered to 
him.’ It is also wrongful if a member is expelled for an alleged breach of a caste rule which, 
as a matter of fact, he has not broken.” In the mofussil of Bombay, however, a suit does not 
lie for restoration to caste, the cognizance of such a suit being expressly barred by Bombay 
Regulation Act 2 of 1827, section 21;” but, a suit is maintainable for “damages” on account 
of an alleged injury to the caste and character of the plaintiff arising from some illegal act or 
unjustifiable conduct of the other party.” 


[s 9.13] Suits in Which the Principal Question Relates to Religious Rites or 
Ceremonies Are Not Suits of a Civil Nature 


Accordingly, a suit will not lie to establish a right to parade bullocks on certain days;'°° but, 
a declaratory suit in respect of a right to run a customary bull race during the thaimasi month 
in front of a temple and for an injunction restraining the defendants from interfering with that 
right, even though such a right is not one of any office or in relation to the right of worship 
in the temple has been held to be maintainable on the ground that it deals with a right of a 
civil nature.'®' A suit to compel pujaris to adorn an idol at certain seasons,’ or to install it in a 
particular temple instead of in another” is not maintainable. There is no right of a civil nature 
involved in these cases, and the court will not pronounce on any religious doctrine unless it 
is necessary to do so in order to determine rights of property.'** Where the right of worship 
was not in dispute*but the area of controversy relates to the rituals of following baptism by 
immersion on personal confession of faith and breaking of bread on the first day of the week in 
the commemoration of Lord’s death, the dispute related merely to the performance of rituals, 
and the suit in civil court was not maintainable, as performance of mere rituals is not a civil 
right enforceable in civil court. The civil court has no jurisdiction to decide the question of 
rituals in temple except in so far as decision of such question is incidental to decision of civil 
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rights. A suit to have it decided whether the satpanth cult is within the Vedic religion, or 
not, or is abhorrent to the feelings of the /eva patidar community as a whole is not a suit of a 
civil nature, 


[s 9.14] Suits for Vindication of Mere Dignity Attached to an Office Are Not 
Suits of a Civil Nature 


A claim by a swami (arch-priest) that he is entitled to be carried on a high road of a town 
or village in a palanquin on ceremonial occasions will not be entertained by a civil court." 
What is claimed by the plaintiff in such a case is a mere mark of honour appended to the 
office of a swami. Civil courts should discourage as much as possible claims of so unsubstantial 
and objectionable a nature and they ought not to get involved in the determination of trivial 
questions of dignity and privilege although connected with an office. For the same reason, a 
suit will not lie for a declaration that the plaintiff as gurukkal or spiritual leader is entitled to 
be received at a pagoda by the wardens of the pagoda with the honours and emoluments due to 
his rank on the occasion of the annual festival of the pagoda. The duty of individuals to submit 
to and perform certain religious observations in accordance with the ritual or conventional 
practices of their race or sect is, in the absence of express legal recognition and provisions, an 
imperfect obligation of a moral and not a civil nature. Of such obligations the present civil 
court cannot take cognizance." Following this rule, the courts have declined to entertain 
claims made by holders of religious office to precedence in worship, such as a claim to be the 
first to worship the deity and to receive gifts of rice and coconuts on certain public religious 
ceremonies.’ They have likewise declined to decide disputes as to precedence or privilege 
between purely religious functionaries.'!° It is important to note that the suit in each of the 
above cases was not to establish a right to an office, but for a declaration that the plaintiff 
was, by virtue of his office, entitled to certain tokens of dignity or to votive offerings. In other 
words, the suit was not for a claim to an office but to vindicate an alleged dignity attached to 
an office. A suit for an office is of a civil nature, but a suit for vindication of a mere dignity 
though connected with an office, is not; but, if honours be attached to an office by way of 
remuneration, in other words, as part of its emoluments, a civil court can entertain a suit for 
such honours.''' The expression “right to property” does not only mean right to ownership 
of property. The right to have the offerings in a durgah distributed among certain families, 
according to custom, is a right to property.'” 


[s 9.15] Office 


Suits in which the principal question is as to a civil or legal right are suits of a civil nature. 
The right to an “office” is a right of a civil nature. Therefore, suits in which the principal 
question relates to the right to an “office” are suits of a civil nature; and they are not less so 
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because the right claimed may depend on the decision of the caste questions or questions as to 
religious rites or ceremonies or even religious tenets.'!? 


Explanation II makes it clear that a suit to recover an office is maintainable even though 
no fees are attached to it. It was so held in a number of decisions long before explanation I] 
was added to the section.''4 To constitute an office there must be duties attached to it which 
the holder can be compelled to perform. It has accordingly been held that the right which a 
person claims to lead a horse in a religious procession was not an office but merely an honour 
because he could not be compelled to do so.'! So also, the right to hold a lighted torch inside 
the chariot during a rathothsavam was a mere dignity not attached to an office as there was 
no obligation to perform the service.''® A suit for declaration of the right to receive prasadam 
while the image of the deity was taken in procession was held to be barred under this section.” 
The law on the subject was considered by the Supreme Court in Sri Sinna Ramanyja Jeer v Sri 
Ranga Ramanuyja Jeer''* and summed up as below: 


(i) A suit for a declaration with respect to religious honours and privileges simpliciter 
will not lie in a civil court; 


(ii) but, a suit to establish one’s right to an office in a temple and to honours, privileges, 
remuneration or perquisites attached to the said office is maintainable in a civil 
court; 


(iii) the essential condition for the existence of an office is that the holder of the alleged 
office shall be under legal obligation to discharge the duties attached to the said 
office and for the non-observance of which he may be visited with penalties. 


It was accordingly held that a theerthakar who had no obligations to perform did not hold 
an office and a suit by him for honours was not maintainable. 


[s 9.16] Suits for Secular Offices 


When no remuneration attaches to the office of the secretary of an association (registered 
under Act 21 of 1860), a suit for a declaration that the plaintiff is the secretary of the association 
and that his dismissal from the office was not justified by the rules of the association is not 
maintainable in a civil court, especially if the association has the power to alter its rules from 
time to time. The reason is that in such a case no decree which a civil court may pass in 
plaintiff’s favour could prevent the association from altering its rules and then dispensing with 
the plaintiffs services and employing someone else.'”” 
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[s 9.17] Suits for Religious Office 


Quaere (Query) whether every suit for a religious office is a suit of a civil nature? Explanation 
I to the section stated that a suit in which the right to an “office” is contested is a suit of a civil 
nature. A suit for the removal of the defendant as a de facto mutawalli and for substitution 
of the plaintiff in his place and for accounts is clearly one of a civil nature and therefore 
maintainable.: An office may be either secular or religious in its character. The prime concern 
here is to focus on an office of a religious character, for the question as to religious rites and 
ceremonies contemplated by Explanation | can only arise when the right to a religious office is 
contested. Religious offices may be divided into two classes namely viz: 


(i) Those to which fees are appurtenant as of right; such as the office of the kazi of 
Bombay, or of the joshi of a village, or the upadhyaya of a caste. 


(ii) Those to which no fees are attached, but which entitle the holder thereof to receive 
such gratuities as may be paid to him; such as the office of pujari or of an officiating 
priest in a temple, or of the aya of a math. 


Fees are to be distinguished from gratuities. When fees are attached to an office the holder 
of the office is entitled on performance of the services to the stipulated or customary fees. 
Thus, a kazi or a joshi is entitled on performing a marriage ceremony to the marriage fee, and 
if the fee is not paid to him, he may enforce payment by a suit. In fact, a fee is a sum which the 
holder of an office is entitled to demand as payment for the execution of functions attached to 
the office. Besides, the fee paid to a kazi or to a joshi on the occasion of a marriage, there may 
be gratuities paid to him which are entirely voluntary in their character. If a person invites a 
joshi for performing a marriage ceremony at his place and pays him the fee but no gratuity, a 
suit will not lie at the instance of the joshi for payment to him of any sum by way of gratuity 
though it may be usual to pay gratuities on such occasions. The reason is that there is no 
obligation in law on the part of the person inviting a joshi to make any payment by way of 
gratuity.” The same remark applies to holders of religious offices referred to in class II above. 


Before Explanation II was added to the section by the Code of Civil Procedure (Amendment) 
Act, 1976 (104 of 1976), a distinction was sometimes made between an office to which fees 
were attached and an office to which they were not. As regards offices of class I, there was no 
doubt that a suit did lie against an intruder disturbing the holder of such office in the exercise 
of his office for a declaration that he was entitled to the office and the fees attached to it. Such 
a suit was held to be a suit of a civil nature and therefore maintainable under this section.'” 
As regards an office to which fees were not attached, there used to be a difference of opinion 
between different courts. The Calcutta High Court held that a suit by a person claiming to be 
entitled to a religious office against a usurper for a declaration of the right to such office was 
a suit of a civil nature though no emoluments were attached to it. The reason given for such 
a conclusion was that a religious office, though no fees were attached to it, was an “office” 
within the meaning of the explanation (now explanation I) and that the section assumed that 
a suit for an “office” was a suit of a civil nature. The office in that case was that of musicians 
who chanted holy songs in a satra at a village.'*? The same high court in another case, where 
the office was that of a shebait and the suit was by a member of the family against another 
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member for a declaration of a hereditary right to officiate as a shebait at the worship performed 
by the votaries at the foot of a particular tree, held that the suit was of a civil nature within 
this section and was maintainable, In this case also there were no fees attached to the office but 
voluntary offerings used to be made by the votaries.'** In yet another case the right claimed by 
the plaintiff was one of worship of Saradiya Haragouri Thakurani and to make certain offerings 
to the image installed in the place of worship. It was held that the plaintiff was entitled to 
maintain the suit against the usurper.'” In all these cases the office in respect of which the suit 
was instituted was the office attached to a place as distinguished from an absolutely personal 
office. 


The Madras High Court, on the other hand, took the view that a suit would not lie in 
respect of a religious office to which no fees were attached and that such an office was not an 
“office” within the meaning of this section.'*° The office in one of these cases was that of the 
priest of samayacharm, whose duty was to exercise spiritual and moral supervision of a certain 
class of persons. In a later case, however, the high court followed the Calcutta decisions and 
held that the right to lead a horse at religious processions was an office and that a suit was 
maintainable though no fees were attached to it.'” The Bombay decisions were so conflicting 
that if an attempt were to be made to reconcile them, it would be necessary to divide them, 
though no such distinction is made in those decisions, into two categories: 


(i) those in which the religious office was attached to a place, such as a temple or a 
sacred place; and 


(ii) those in which the office was entirely personal in character. As regards offices which 
were attached to a place there was no difficulty or doubt, that a suit would lie 
though no fees were appurtenant to the office, such as the office of an officiating 
priest in a temple or of the aya of a math;'** but, as regards an office to which no 
fees were attached and was personal in character, such as the office of chalwady.'° 
(Bearer of the insignia of a caste on public occasions) or the office of guru,” the 
view taken was that it was not an office within this section and a suit in respect of it 
was not maintainable; but, in a later case such a distinction was in fact approved of 
where it was held that a right to perform urus ceremonies and to collect offerings at 
the shrine of a saint appertained to a religious office and was enforceable by a suit.'*! 


In one case, however, this distinction was not observed by the high court where the office 
was personal and no fees were attached to it and yet the high court held that a suit would lie 
in respect of such an office.’ The question there was whether a suit would lie for the office 
of Khatib (preacher) regard being had to the fact that no fees were attached to it. It was held 
that such a suit did lie. The high court observed: “Had it been the intention of the Legislature 
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that such a suit should not lie, the same would have been clearly provided for”. But if it was a 
question of intention of the Legislature, it may be said that the Explanation (now Explanation 
I), which did not occur in the Code of 1877, appears to have been suggested directly by a 
passage in a Madras decision decided in 1871,'* which was approved by the Privy Council 
in a later decision'™ and the religious office in both the cases was one to which fees were 
attached. The Bombay High Court also held in another case that a suit would not lie for 
recovery of monies paid as aks or babs to watandars on the occasion of a fair and which were 
not connected with any office or performance of any function at a fair.” 


The Allahabad High Court took the view that a mere right to perform Ram Lila (religious 
pageants) which did not carry with it any right to emoluments nor was attached to a shrine or 
temple or a sacred spot was not enforceable at law.'*® A similar view was also taken by the Patna 
High Court in a case where it held that a right to officiate at funeral ceremonies performed 
on the banks of the Ganges between certain points but which did not carry any fees with it 
but only gratuities could not be enforced in a civil suit.'*” The Hyderabad High Court took 
the view that a suit would not lie for a declaration of the right to perform Purohit service in a 
village to the exclusion of others.'* 


The conflict of opinion between different high courts on the question of religious offices to 
which fees are attached or not and the distinction amongst them made by the Bombay High 
Court between offices being attached to a sacred place or not have been done away with by the 
new explanation I which declares that it is immaterial whether or not any fees are attached 
to a religious office or whether or not such an office is attached to a particular place or spot. 


[s 9.18] Wakf 


As per section 85 of the Wakf Act (43 of 1995) no suit or other legal proceedings shall lie 
in any civil court in respect of any dispute, question or other matter relating to any Wakf, Wakf 
property or other matter which is required by or under this Act to be determined by a tribunal. 
Therefore, it is only to those matters which are required, by or under this Act to be determined 
by a tribunal that the bar under section 85 applies. It could also be seen from the scheme of the 
Act that the jurisdiction of the civil court is not completely ousted. Even a matter which may 
otherwise fall under the purview of any authority other than the tribunal is not taken away 
from the jurisdiction of the civil court. On a careful analysis of the provisions of the Wakf Act 
it can be seen that a dispute which relates to the management of the affairs of the mosque is 
not specifically dealt with in any of the provisions of the Act to be adjudicated upon by the 
tribunal. Further, an injunction is a relief which can be granted by the civil court and that 
power is not conferred on the tribunal.’ 


The words used in section 85 of the Wakf Act, “no suit shall lie”, means no fresh suit can be 
filed in the civil court in relation to Wakf property and the pending suits will not be affected, 
particularly when there is no provision in the Act for transferring existing pending suits to 


Wakf Tribunal.'”° ; 
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In Faseela M v Munnerul Islam Madrasa Committee,'*' the Supreme Court held that a suit 
for eviction against the tenant relating to a wakf property is exclusively triable by a civil court 
as such suit is not covered by the disputes specified in sections 6 and 7 of the Wakf Act, 1995. 
The court relied upon its earlier decision in Ramesh Gobindram,'* to support this view. It was 
further held that going by the ratio of Ramesh Gobindram,'* suit for possession and rent is to 
be tried by the civil court. However, suit pertaining to removal of trustees and rendition of 
accounts would fall within the domain of the tribunal. In so far as relief of cancellation of the 
sale deed is concerned, it is to be tried by the civil court as it is not covered either by section 6 
or 7 of the Wakf Act, 1995. Relief of possession, which can be given by the civil court, depends 
upon the question as to whether the sale deed is valid or not. Thus, the court held that an issue 
of the sale deed and possession are inextricably mixed with each other. In the instant case, 
the suit was filed much before the Act came into force, therefore going by the ratio of Sardar 
Khan, it was held that the civil court where the suit was filed would continue to have the 
jurisdiction over the issue and it would be competent to decide the same. 


Where suit property had been declared to be Wakf property and proceedings in respect of 
the same were already pending before the Wakf Tribunal, a suit for bare injunction to restrain 
the defendants from interfering with possession cannot be filed in civil court.'*° 


However, it has been held by the Punjab and Haryana High Court that where suit in 
respect of Wakf property was pending in civil court and the notification constituting the Wakf 
Tribunal and ousting the jurisdiction of civil court was issued later on, the order of civil court 
transferring the case to court of competent jurisdiction was proper.'*° 


The Allahabad High Court has held that the bar created by section 85 of the Wakf Act, 
1995 does not apply to a suit for ejectment of a tenant as tenancy/lease is not covered under 
the provisions of the Act.“ 


However, a Division Bench of the Kerala High Court has held that the Wakf Tribunal has 
jurisdiction not only on matters specifically conferred on tribunal by the provisions of the Act 
but also on matters relating to Wakf or Wakf property'*® The observations of the Division 
Bench in the above case deserve notice: 


We are therefore, of the considered view that the words any dispute, question or other 
matters relating to Wakf or Wakf property under section 85 are wide enough to take in 
within its sweep not only matters which are specifically conferred on the Tribunal by the 
various provisions of the Act but also any dispute, question or any other matter relating to 
any Wakf or Wakf property since those powers have also been conferred on the Tribunal 
by the Wakf Act itself. On examining the scheme of the Act and various provisions we are 
of the view that the intention of the legislature is to resolve all disputes by one machinery 
and forum provided in the Act itself, that is, the Wakf Tribunal and not by the civil courts 
in the State.'” 
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The Division Bench went on to hold that the tribunal was justified in holding that it has 
got jurisdiction and rightly granted a decree to the plaintiff to evict the defendant.'” 


Similar view has been expressed by a Division Bench of the Madhya Pradesh High Court 
wherein it has been held that a suit for the ejectment of a tenant from Wakf property is 
maintainable before the Wakf Tribunal and not the civil court.'*! It has been observed by the 
Division Bench as follows: 

The Legislative intention is clear from reading of sections 83 and 85 the Tribunal is 
deemed to be a civil court and exercises similar powers as may be exercised by the civil 
court under the CPC while trying a suit, execute a decree or order. We cannot confine the 
bar created by section 85 with respect to dispute as to title of the Wakf property or with 
respect possession based on title of the Wakf Property as suggested by the learned counsel. 
The word “any” qualifies the “dispute” which would include suit for ejectment of a tenant 
from Wakf premises. In any view of the matter such a suit for ejectment would be covered 
under the phrase ‘other matter relating to Wakf property’.'” 


But in a suit where the question was whether the property in dispute was Wakf property or 
private trust property and whether civil court has jurisdiction to entertain the suit, the Madras 
High Court held that before settling all other issues, the issue regarding maintainability of 
the suit should be framed by the court and that issue should be decided by the court as a 


preliminary issue by allowing the parties to place evidence on record.'” 


Under section 36-B of the Wakf Act, 1952 (as amended by Act 34 of 1964) the jurisdiction 
of civil court is barred and it provides an alternative remedy providing for Wakf Board to get 
possession of property unauthorisedly alienated. But the Madras High Court has held that it 
does not bar the jurisdiction of civil court to entertain suit for possession.’ 


In a case under the Wakf Act, 1995, the Madras High Court held that all the Wakf 
properties in the State vest with the Wakf Board. It is for the Board to decide as to how the 
properties should be managed. The civil court has no jurisdiction to entertain and decide 
disputes relating to Wakf properties. Any person aggrieved by the Order of the Board can 
approach only the tribunal constituted under the Act and the jurisdiction of civil court in such 
matters is ousted.'* 


Wak tribunals are constituted to try the suit and other proceedings relating to the Wakf. 
Naturally, the bar of jurisdiction provided for under section 84 of the Wakf Act (43 of 1995) 
will be in respect of such suits and proceedings which are pending. It cannot have any effect 
on the appellate jurisdiction exercised by the district court in terms of the CPC. The Wakf Act 
does not in any way affect the appellate jurisdiction exercised by the district court. 6 


Where the dispute between the parties in the suit was whether the property was Wakf 
property or private trust property as well as with respect to rendition of accounts regarding 
trust and further as to whether civil court had jurisdiction to entertain the suit, it was held that 
before settling all other issues the issue regarding maintainability of suits should be framed and 
decided as preliminary issue.'”” 
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[s 9.19] Suits for Recovery of Fee Attached to an Office Are Suits of a Civil 
Nature, but Not Suits for Recovery of Gratuities 


It is settled law that if a person usurps an office to which another person is entitled and 
receives the fees of the office, he is bound to account to the rightful owner for them, and the 
rightful owner may sue the usurper to recover the fees properly payable to him} but, the case is 
different where the payments are merely voluntary, and a suit will not lie to recover voluntary 
gratuities that may have been received by the usurper.!** The reason is that where voluntary 
offerings are made, they must be taken to have been intended for the very person who was 
then actually performing the ceremony, whether rightfully or wrongfully, and, further, that it 
is quite possible that no gratuities would have been given at all if the rightful owner officiated 
at the ceremony instead of the usurper.’ The same principles apply when a suit is brought 
by the lawful holder of an office against a member of the caste for employing the usurper for 
performing ceremonies which the rightful holder was entitled to perform. Thus, a village priest 
may be entitled by hereditary right to officiate and take fees in the families of a particular caste 
in the village, and if a member of the caste employs an intruder in the office to perform the 
ceremonies, the village priest is entitled to recover from the casteman the fee which would 
properly be payable to him if he had been employed to perform those ceremonies.'® On this 
principle, it has been held that a right to officiate as priest during certain festivals could be 
enforced in a court, where such services were remunerated from the temple funds but that a 
claim to be declared guru of the archakas in the temple could not be entertained;'*' but, a suit 
will not lie against a casteman for a gratuity which the party might have refused to give.'® 
If for determining the plaintiff's right to the fees claimed it becomes necessary to determine 
incidentally the right to perform the ceremonies, the courts should try and decide that right.'® 
The above principles have been held to apply to vatandar barbers who are entitled to render 
services as barbers on ceremonial occasions and to receive the customary fees.' 


The cases in which a suit by the rightful owner of a religious office against an usurper for 
recovery of voluntary gratuities has been held not to be maintainable must be distinguished 
from those where a suit is brought by a sharer in a religious office against his co-sharers for 
recovery of his share of the voluntary gratuities. In the latter class of cases, it has been held that 
a suit will lie, for the basis of the claim in such cases in an agreement. Expressed or implied, 
that all the sharers should have a share in the gratuities.'® If the sharer is a woman, she is not 
disqualified from suing to enforce her right to a share of the offerings.'®° 


Dues paid by baggals and shopkeepers to chowdhris of bazars are in the nature of voluntary 
payments; hence a suit will not lie to recover such dues or for a declaration of the right to 
recover them.!%” 
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[s 9.20] Suits Relating to Caste Property 


Where the question at issue is not a matter relating to the internal administration and affairs 
of a caste, but to the property of the caste, the civil court has jurisdiction to interfere, although 
there has been a division of opinion in the caste.'® Suppose that a caste is divided into two 
factions, FI and F2, and that F1 owns certain property which stands in the names of some of its 
members. If these members secede from faction FZ and go over to faction F2, a suit will lie to 
recover the property from them at the instance of faction F/.'® Here, the subject matter of the 
suit is property belonging to one section of the caste, and the claim is against persons outside that 
section. Suppose, next, that a caste owns a property purchased out of the caste funds, and that 
it is subsequently divided into two factions, FZ and F2. If faction F2 happens at the time of the 
division to be in possession of the caste property, faction F/ cannot maintain a suit against faction 
F2 for recovery of one half of the caste property or its value.’ Here, the subject matter of the suit 
is caste property, and the claim is not against an outsider, but against another section of the caste. 


As regards user of caste property, it has been laid down that the majority of a caste has the 
right to regulate the use of the property, and the minority is bound by the resolution of the 
majority, provided the resolution is not so subversive of the interests of the minority as to 
amount to a complete denial of their rights. Thus, if the majority of a caste passes a resolution 
that the oart should not be used for feasting any brahmans, and the minority invites brahmans 
to a feast in the oart, a suit will lie to restrain the minority from using the oart in contravention 
of the resolution.’”’ 


[s 9.21] Suits for Inspection of Accounts of Caste Property 


Every member of a caste is, at all reasonable times and on proper demand, entitled to full 
and free inspection of all account books, papers and vouchers relating to the management of 
a caste property. This is a legal right which does not interfere with the autonomy of the castes. 
It is preliminary to a right to assert a claim to property and is incidental to the right to recover 
property which may be lost to the caste by misuse or misappropriation. A suit to enforce such 
a right is maintainable.'”” 


[s 9.22] Insurance 


The dispute was in regard to the consent of the deceased for dating back the policy. Such a 
question cannot be decided by affidavits or the records alone. The same has to depend upon 
the evidence that has to be let in by the respective parties for the purpose of finding out as 
to whether there is such a consent. Even the plea that there was no notice as required under 
section 50 of the Insurance Act could be agitated before the civil court. Simply because a 
defect is alleged in non-issuance of the notice, the same cannot be a subject matter of writ 
proceedings under Article 226 of the Constitution of India. Such a question, on the facts and 
circumstances of the case, can, as well, be agitated before the civil court, when the main issues 
are contested before the civil court.'”’ 
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The claim made by the heir of the deceased for payment of the amount under the life 
insurance policies taken out by the deceased, after his death, was repudiated or denied by 
the Life Insurance Corporation of India on the ground that the deceased while filling up 
the proposal form for the policies was guilty of fraudulent behaviour, misrepresentation and 
suppression of material facts, with regard to his health. The matter involved serious questions of 
disputed facts, which cannot be decided in the writ jurisdiction and they have'to be examined 
on the basis of the evidence to be adduced by the parties at a trial. No question of violation 
of any statutory duty on the part of insurer is involved. It cannot be said that the claim made 
by the heir of the deceased is either misconceived or untenable, but since it involves disputed 
questions of facts, writ court cannot go into the question of disputed facts. It could only be 
decided in a regularly drawn trial between the parties before a competent civil court.” 


The term “cause of action” used in section 20(c) of the CPC denotes the whole bundle of 
material facts based on which the plaintiff claims the relief as prayed for. The term “cause of 
action”, therefore, indicates not a piece of evidence on events, but a bundle of events. It has no 
relation to the evidence set up by the defendant nor does it depend upon the character of the 
relief prayed for. In the instant case, the first plaintiff entrusted the suit consignment to the 
defendant, to transport the same from Bangalore to Calicut, only after insuring the same.'”° 


That apart, pursuant to the appointment of the surveyor (P-W2) by the second plaintiff 
and the report of the surveyor (ex A4), a sum of Rs 56,307.55 p was paid by the second 
plaintiff on 14 March 1983 at Madras, in consideration of which a letter of subrogation (ex 
A8) was executed by the first plaintiff in favour of the second plaintiff to lay the above suit. It 
is, therefore, evident that part of the cause of action arose within the jurisdiction of the trial 
court." 


Under such circumstances, the trial court has got jurisdiction to deal with the suit.'” 


[s 9.23] Marine Insurance 


Where there was a breach of contract of marine insurance, the suit for damages against 
Bombay Port Trust and the clearing agent before the Delhi High Court was found maintainable 
as the contract of insurance was entered at Delhi and the jurisdiction of the Delhi High Court 
was invoked against two of the defendants solely on the basis of the correspondence made by 
them with the plaintiff.'” 


[s 9.24] Interference With Temple Property 


Removal or alteration of nemams or religious marks in a temple, which are recognised as the 
badges of a particular religious denomination, amounts to an interference with property, and 
is a ground of action in civil courts.'” 


By sections 5 and 108 of the Tamil Nadu Hindu Religious and Charitable Endowments 
Act 22 of 1959, the jurisdiction which would otherwise have vested in the civil courts to 
grant relief under section 92 of the CPC in respect of public, religious or charitable trusts 
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has been taken away and vested in authorities constituted under the Tamil Nadu Hindu 
Religious and Charitable Endowments Act, 1959.'8° Where the properties were recorded in 
settlement register in the name of temple, the pattas were granted under Tamil Nadu Minor 
Inam (Abolition and Conversion into Ryotwari) Act, 1963 in the name of temple till the year 
1968 and thereafter, the pattas were granted to the defendants in settlement proceedings on 
impression that the properties were originally given to them and they were in possession of the 
same in view of the services rendered, the plea that the proceedings under Tamil Nadu Minor 
Inam (Abolition and Conversion into Ryotwari) Act, 1963 had become final and civil court 
had no jurisdiction to go into question of title, cannot be allowed.'*! 


[s 9.25] Interference with Right of Worship 


Suits for a declaration of the right to worship or to offer prayers at a certain place are suits 
of a civil nature.'*? It often happens that the members of a particular class are alone entitled to 
worship in the sanctuary of a temple, and to perform certain portions of the religious worship. 
Such a right is one of a civil nature, and it may be enforced by a suit in a civil court.'® It is 
the right of every citizen to carry on the worship in such methods as he likes so long as he 
does not invade the rights of other persons. A suit is accordingly maintainable for declaration 
that plaintiff is entitled to carry on worship bareheaded and for an injunction restraining 
the authorities of a mandir from interfering with such a right.'** Where the members of a 
sect have the right to worship the idol in a particular temple, the members of the rival sect 
cannot interfere with that right by making alterations or additions to the idol, such as fixing 
chakshus (eyes) on it or by affixing dwajadand (flagstaff) or kalash over the temple as if the 
temple was a Swetambari Jain temple.'® Similarly, members of the Bees Panthi Amnai, who 
constructed a temple and worshipped there according to their mode of worship, can maintain 
a suit where such right is denied or interfered with, notwithstanding that adjudication of such 
right involves questions relating to religious rites and ceremonies.'** The right to worship 
in a temple includes the right to take assistance of a panda or other persons, even if such 
assistance is given for consideration. However, the temple authorities are at liberty to make 
proper regulation regarding the exercise of these rights.'*” 


Where a suit was filed for declaration that the suit property was an old Hindu Hemadpanthi 
temple of Shri Mahadeo, i.e., a shivalaya which was also known in the past as Siddeshwar 
temple in which Hindus have right to worship Shri Mahadeo and other deities in that temple, 
and founded on that relief was the relief claimed against the defendants for not to interfere or 
disturb Hindus of village in general and the plaintiffs in particular in their vahivat and worship 
of all the deities in the Hindu temple described in the suit, and there was also a prayer for 
alternative relief to the effect that the Muslims of that village in general and the defendants 
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in particular be ordered to deliver possession of the said property in suit to the plaintiffs as 
representatives of deity and of the Hindus of village, in the event, court finds that the plaintiffs 
were not in possession of the suit property on the date of institution of the suit by virtue of 
section 19 read with sections 79 and 80 of the Bombay Public Trusts Act (29 of 1950), the 
suit as filed is clearly barred by law, because the reliefs claimed by the plaintiffs would require 
the court to examine as to whether the trust exists and whether such trust is a public trust and 


whether suit property is the property of such trust, and it was not only suit for declaration of 
title of suit property.!** 


Suit claimed right to appoint competent persons for recitation of Divya Prabandam in 
Adyabaga Goshti before the deity. Right was neither attached to any office in temple, nor was 
its non-performance liable to any punishment. The claim was not for a civil right. The suit 
was not maintainable.'*? A public mosque belonged to Sunnis. Defendants (State and Police 
Superintendent) restrained the plaintiffs (Muslim members belonging to another community) 
from entering the mosque through the main gate and offering their prayers, by illegally locking 
the gate. Infringement of fundamental right to worship was involved. Suit by the plaintiff 
for restraining the defendants from interfering with their right to enter into the mosque, is 
maintainable.'”° 


[s 9.26] Date of Birth 


A suit for declaration of correct date of birth and for rectifying the date of birth, is 
maintainable, according to a Division Bench of the Karnataka High Court,'®’ overruling the 
single judge ruling in State of Karnataka v Vishwanath Rao.” The division bench dissented 
from the contrary view of the Patna High Court.'? The Patna High Court had held that 
date of birth was merely an event in a person's life and did not constitute his “legal character” 
within the meaning of section 34, Specific Relief Act, 1963. Dissenting from this view, the 
Karnataka High Court further held that in section 9 of CPC, the words “suits of a civil nature” 
are comprehensive enough to include relief of this nature, since a declaration that a person 
was born on a particular date, clothes him with various legal rights, immunities, privileges 
and powers and refusal of such a declaration may visit him with certain duties, liabilities and 
disabilities. Date of birth is not merely an event. Declaration of date of birth is a declaration 
of legal status. Whether a person is a major or minor is a matter of status under the Indian 
Majority Act, 1875. In such a dispute, the incidental question will always be the person's age 
in relation to his status—whether he is a major or minor under to exclude its jurisdiction for 
making a declaration as to a person's age with a view seeking other consequential reliefs. 


A connected question with the date of birth is the question of registration of birth. Where 
a suit was filed under the Registration of Births and Deaths Act, 1969 for cancellation of the 
birth certificate registering the appellant in a particular village, it was held by the Madras 
High Court that the order of the Magistrate directing registration of birth can bind only the 
Registrar and not others. Thus, the suit is not maintainable as there is no cause of action. '™ 
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[s 9.27] Rights of Burial 


Right of burial is a civil right. Interference with the right of the relatives of a deceased 
Mohammedan to recite prayers over his body before burial in front of a particular mosque, is 
an invasion of a civil right and can be enforced by suit.'” It is not sufficient for the plaintiff to 
show that the members of their family have always been buried in the first row of the church 
cemetery but it is also necessary for them to show that search right had been denied to others 
though not for so long that memory of man runneth not to be contrary but for sufficiently 
long to prove that same has acquired the force of a custom.” 


[s 9.28] Deities 


Right to take a deity from one temple to another and to worship at the latter temple is a civil 
right (customary right). The word “ritual” means “pertaining or relating to, connected with 
rites”. The word “rites” is a formal procedure or act, in a religious or other solemn observance. 
Suits relating to rites or rituals in temple are not of a civil nature. However, a civil right can be 
agitated in civil court. There is no “ritual” in carrying or taking of a deity from one temple to 
another. '”” 


[s 9.29] Religious and Other Processions 


Members of a religious body possess the right to conduct a religious procession with its 
appropriate observances along a highway and a suit will lie against those who prevent the 
procession with its observance.” The worshippers in a mosque or temple which abuts on a 
high road cannot compel the processionists to intermit their worship while passing the mosque 
or temple on the ground that there is continuous worship there; but, no one sect can claim 
the exclusive use of the highway for their worship.'” The right to take out a procession along a 
highway is not limited to religious processions but extends to all processions. A suit, therefore 
for a declaration of a right to take funeral procession through a public street is maintainable.” 


[s 9.30] Education 


A suit can lie to challenge an appointment in a school (orders of education authorities 
regarding an aided school), provided it can be established that the orders are unsustainable in 
law.” On the question of jurisdiction, one must give regard to the substance and not to the 
form.? 
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Appellant appeared at an examination pursuant to an interim order passed by the court in a 
civil suit. However, interim orders are always subject to final outcome of the suit. Thus, where 
the suit itself was discussed, no direction can be given by court to the University to publish 
the result.” 


[s 9.31] Arbitration 


A suit to challenge the validity of a contract is within the cognizance of a civil court. Not 
being a suit to challenge the arbitration clause as such, it is not barred by section 32 of the 
Arbitration Act, 1940 (replaced by the Arbitration and Conciliation Act, 1996). 


No two parties are bound to provide for arbitration; but, if they choose to provide for 
the forum of arbitration and, in breach of the arbitration agreement, one party rushes to the 
court, the court must, if the conditions of sections 34 of the Arbitration Act, 1940 (replaced 
by the Arbitration and Conciliation Act, 1996), are satisfied, hold the parties to the bargain, 
unless a clear case is made out to the contrary.”” Therefore, even a civil suit challenging the 
correctness of the bills so raised would not be maintainable in a civil court.**° The civil court 
has necessarily got the jurisdiction to enforce the right of a subscriber under section 7B of 
the Indian Telegraph Act, 1885. There is no provision in the Indian Telegraph Act, 1885, 
which ousts the jurisdiction of the civil court. It may be possible to contend that when an 
award is passed, the award cannot be questioned in a civil court; but, in case the central 
government fails to appoint the arbitrator under section 7B of the Indian Telegraph Act, 1885, 
the civil court does have the jurisdiction to direct appointment of an arbitrator.*” An arbitrator 
has no jurisdiction to arbitrate, if there is no written agreement of arbitration as required by 
section 2(a), Arbitration Act, 1940 (replaced by the Arbitration and Conciliation Act, 1996). 
Acquiescence or admission of liability by a party cannot confer jurisdiction on the arbitrator. 
Hence, where the arbitration is invalid for the above reason, a suit can lie.*°* 


Where the property of the judgment-debtor is auctioned by the bank in realisation of the 
debt and is purchased by a stranger auction-purchaser, the dispute between the judgment- 
debtor on one hand and the bank and the auction-purchaser on the other hand, will be out 
of the purview of arbitration proceedings under section 70 of the Uttar Pradesh Co-operative 
Societies Act, 1966, as no dispute between the society and the stranger is referable, nor can it 
be decided by the registrar or his nominee as arbitrator. Thus, the suit by the judgment-debtor 
challenging the validity of the auction would be maintainable in the civil court.” 


The Arbitration and Conciliation Act (26 of 1996) Act, which is a special Act, does not 
oust the jurisdiction of the civil court to decide the dispute in a case where parties to the 
arbitration agreement do not take appropriate steps as contemplated under sub-sections 1 
and 2 of section 8; that there is also no provision in the Act that the subject-matter of the suit 
includes the subject-matter of the arbitration agreement as well as other disputes; that the 
matter is required to be referred to arbitration and there is also no provision for splitting the 
causes of action or parties and referring the subject-matter of the suit to the arbitrator and that 
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there is also no provision as to what is required to be done in a case where some parties to the 
suit are not parties to the arbitration agreement, as it has been ruled by the Supreme Court in 
its latest decision.*"° 


The Gujarat High Court has held that where there is an arbitration clause in the agreement 
between the plaintiff and defendant, any dispute and claim between the parties is required to 
be referred to arbitration and then section 8 of the Arbitration and Conciliation Act, 1996 
would be applicable. However, merely because there is an arbitration clause and/or the bye- 
laws provide for referring the dispute and claim to arbitration, the civil court’s jurisdiction is 
not barred but the same is subject to section 8 of the Act of 1996. Thus, the defendant filed 
an application for dismissing the suit under O VII, rule 11 (d) of the CPC in view of the 
arbitration clause, it was held that the court below did not act illegally because reference to 
arbitration is subject to fulfilment of conditions laid down in section 8 of the Act.?™ 


[s 9.32] Societies 


Disputes touching the business of a society were, by statute, excluded from the civil court’s 
jurisdiction. Co-operative societies for fisheries were engaged in catching and selling fish. A 
suit was filed by one such society, for restraining another from catching fish from a particular 
water reservoir. It was held that the dispute was one “touching the business” of a society. The 
civil court was not competent to entertain the suit. Dispute “touching the business” need not 
arise out of a transaction between the parties. It can be even regarding their respective civil 
rights.” Disputes based on a contract entered into by the society with contractor in the course 
of its essential business of dealing in forest produce is a “dispute” which clearly “touches” the 


business of the society, which is referrable to registrar of society and jurisdiction of civil court 
is barred.*”° 


It cannot be held that the registrar or the arbitrator is not possessed with the expertise 
of a civil court to determine complicated questions arising out of a civil claim for specific 
performance of the contract. When a special statute, i.e., West Bengal Co-operative Societies 
Act (45 of 1983) provides a bar and creates a special forum for settlement of such matters, in 
such cases it is in its wisdom that the legislature has provided for such bar. Such wisdom cannot 
be questioned by the courts. Neither the court is concerned to find out the consequences. It 
has to leave the matter at that. It is not for the court to determine the inability or incapacity of 
the registrar or the arbitrator and the court is not concerned with the same. The court cannot 
presume incapacity or inability.’'* In the Hebron Housing Co-op Societys case?’ it was held as 
under: 


In the dispute of alleged sale of plot by a member of a co-operative society to a non- 
member, it is crystal clear that the dispute raised by the present appellant can be resolved by 
only the board of nominees which squarely falls under section 96(1)(b) of the Gujarat Co- 
operative Societies Act (10 of 1962). 
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In the same way, when any dispute is to be decided by the board of nominees, the trial 
court also has no power to pass any order under application Exh 30 or any application 
given thereunder. Therefore, I do not find any illegality, perverseness or otherwise in the 
order passed by the learned trial court judge and both the appeals deserve to be dismissed 
with cost of Rs. 1,000/- each. Accordingly both the appeals are dismissed. Civil Appeal also 
stands dismissed. Ad-interim relief granted earlier, if any stands vacated. Cost of Rs 4,000/- 
to be paid in each of the appeals, making a total amount of Rs. 2,000/-. i 


By operation of the non obstante clause in section 60 of the Delhi Co-operative Societies 
Act, 1972, the bar of the suit is attracted only if the dispute falls within the parameters of 
clauses (a)—(d) thereof and the bar of the jurisdiction of the court under section 93 gets 
attracted in respect of the specified subject in sub-section (1) of section 93 thereof, therefore, 
the plea, of the bar of sections 60 and 93 of Delhi Co-operative Societies Act, 1972, is devoid 
of substance.?!° 


In a case under the Punjab and Haryana Co-operative Societies Act, 1961, where an order 
passed by Recovery Officer under the Act cancelling auction was challenged, it was held that in 
view of the specific bar contained in section 82(3) of the Act, the mere fact that the Recovery 
Officer may have committed an error in the exercise of powers, would not confer jurisdiction 
on the civil court to scrutinise the legality of the order.” The observation of the high court in 
the above case, is as follows: 

A statutory clause that seeks to oust the jurisdiction of a civil court shall be construed 
strictly but shall not operate where the authority exercising powers appropriates or assumes 
to itself jurisdiction where there is none or to put it differently, the order impugned 
discloses an inherent lack of jurisdiction as opposed to a mere erroneous, incorrect or 
illegal exercise of jurisdiction. An order that discloses an inherent lack of jurisdiction or 
an illegal assumption thereof would necessarily be void and therefore, subject to challenge 
before a civil court.?'® 


Where, under the Tamil Nadu Societies Registration Act, 1975, the district registrar set 
aside the election of office bearers of the petitioner association, it was held by the high court 
that challenging election to the society is not permitted by any:specific provision in the Act and 
as such the impugned order is illegal and without jurisdiction. The remedy is to file civil suit 


challenging the validity of the said election.*”” 


In a suit for declaration, where the plaintiff claimed that he continued to be the secretary 
of the society and prayed for injunction, it was contended that the suit was barred under 
section 36 of the Tamil Nadu Societies Registration Act, 1975. It was held by the high court 
that the presumption is in favour of civil court's jurisdiction unless specifically barred. However, 
section 36 of the Act is an enabling provision and there is no express or implied bar to civil 
court's jurisdiction.””° 


In another case under the Societies Registration Act, 1960, where a suit for permanent 
injunction against a society registered under the Act had been filed, it was held that section 36 
of the Act does not bar institution of such suit before civil court.” 
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In a case relating to sale of plot by co-operative society, it was held by the Rajasthan High 
Court that dispute with regard to sale or size of plot amongst members is a dispute which 
touches the business of a co-operative society and is covered by section 75 of the Rajasthan 
Co-operative Societies Act, 1965. Such dispute is required to be referred to the Registrar under 
section 137 of the Act. The Act bars the jurisdiction of civil court to try such disputes.’” 


[s 9.33] Removal of an Executor 


A suit will not lie for the removal of an executor. The procedure in such a case is by way of 
an application to the high court under section 302 of the Indian Succession Act, 1925;? but 
a suit for the administration of the estate of the deceased testator in accordance with the terms 
of his Will is maintainable as it is of a civil nature and is not barred by any provision of law.” 


[s 9.34] Election Matters 


A person aggrieved in respect of election to the Parliament or to a state legislature can seek 
remedy provided in the Constitution of India, i.e., before the election tribunal.”° The same is 
the position as regards election to local bodies,”° and gram panchayats.” 


When a district magistrate, acting ultra vires sets aside a municipal election, it was held that 
a suit would lie to declare the election valid.” 


[s 9.35] Suit to Set Aside Election of Directors 


Such a suit is of a civil nature and the court is entitled to take cognizance of it. The matters 
involved in such a suit are not matters of internal management of the company.” 


[s 9.36] Tax 


For challenging the validity of assessment of profession tax on individual partners, special 
remedy is provided in section 86, Punjab Municipal Act, 1911. Civil suit is barred.?*° 
A Division Bench of the Delhi High Court in Sobha Singh and Sons Put Ltd v New Delhi 
Municipal Committee?" had an occasion to consider the question of maintainability of a civil 
suit challenging the assessment and levy of property tax by the NDMC. Sections 84 and 86 
of the Act came in for consideration. It was held that the provision of appeal contained in 
section 84(1) of the Act provided a complete remedy to a party aggrieved against the assessment 
and levy of tax. Section 86 provides that the remedy of appeal is the only remedy to a party to 
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challenge assessment for purposes of property tax. No other remedy was available to a party in 
such circumstances. It follows that the remedy of a civil suit is barred.” 


In view of the aforesaid position in law, it is clear that the civil suit filed, challenging the 
assessment and demand of property tax by the appellant is clearly barred and not maintainable.*”’ 


In determining the question of jurisdiction of the civil court, what has to be seen is the 
substance of the plaint and the true nature of the object of the suit. The case was concerned 
with the question of whether the revenue court or the civil court would have jurisdiction to 
determine a suit for declaration and possession.’™ 


When the plaintiff was able to get the release of the seized gold ornaments, allegedly 
belonging to her mother, under the provisions of the Income Tax Act, 1961, she could not, 
by filing a partition suit indirectly, get a decree to have a finding that the gold ornaments 
belong to her mother and that she had a right to claim her share therein. If she succeeded 
in her claim, this would have the effect of getting the order of the Income Tax officer under 
section 132(5) of the Act set aside or to modify to that extent, which is impermissible under 
section 293.*? The proceeding and the orders as contemplated in section 293 of the Income 
‘Tax Act, 1961 (Act 43 of 1961) envisages lawful proceedings and orders within the provisions 
of the Act itself. If such proceedings or orders without any authority or jurisdiction are taken, 
then the bar to file suit cannot be applicable and in that case the person aggrieved has a right 
to approach before the appropriate civil court or before the superior court for judicial review 
of such action.” 


The law declared by the Supreme Court in Dhula Bhais case? shows that if the statute 
gives finality to the orders of a special tribunal, civil court’s jurisdiction is excluded except 
where the provisions of the Act have not been complied with or the statutory tribunal has not 
acted in conformity with the fundamental principles of judicial procedure. But if there is an 
express prohibition in a particular Act, a civil suit challenging the correctness of the orders 
passed by the authorities does not lie. Therefore, the assessment of the annual value of the 
property for the purpose of levy of house tax under the Adhiniyam cannot be called in question 
in the civil suit. Since the Jal Sansthan has not made any assessment of its own, which it was 
empowered to do under section 53(2) of Uttar Pradesh Water Supply and Sewerage Act, 1975, 
it is entitled to levy water tax and sewerage tax on the basis of the assessment of the annual 
value made by nagar nigam by virtue of section 53(4) of the Act. Therefore, the levy of water 
tax and sewerage tax cannot be challenged in the civil suit.” 


The question of whether a suit to claim interest on the refunds of excess profit-tax is 
maintainable was considered by the Supreme Court. It was held that generally speaking, the 
broad guiding considerations are that wherever a right, not pre-existing in common law, is 
created by a statute and that statute itself provided a machinery for the enforcement of the 
right, both the right and the remedy having been created uno flatu and a finality is intended 
to the result of statutory proceedings, then even in the absence of exclusionary provisions, the 
civil court's jurisdiction is impliedly barred. If, however, a right pre-existing in common law is 
recognised by the statute and a new statutory remedy for its enforcement is provided without 
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expressly excluding the civil court jurisdiction, then both the common law and the statutory 
remedy might become concurrent remedies leaving open an element of election to the persons 
of inherence.*” 


[s 9.37] Suit for Administration of Estate of a Living Hindu Debtor 


Such a suit is not cognizable by a civil court not because it is not a suit of a civil nature, 
but because a suit for administration does not lie in respect of the estate of a living person.’*° 


[s 9.38] Suits Expressly Barred 
When a legal right and its infringement are alleged, a suit would lie, and unless there is 


a bar against entertainment of such a suit, civil courts are bound to take cognizance of it.”*! 
This, in substance, is the rule laid down in this section. The expression “expressly barred” 
means barred by any enactment for the time being in force. Thus, section 11 of the CPC bars 
a court from trying a suit in which the matter in issue is res judicata. Likewise, section 47 bars 
a decree-holder from filing a suit when he can file execution proceedings.” Section 67 of 
the Income Tax Act, 1922 (replaced by Income Tax Act, 1961), section 293 of the 1961 Act, 
provides that “no suit shall be brought in any civil court to set aside or modify any assessment 
made under that Act”.**? A plea that a transaction assessed to tax under the Madras General 
Sales Tax Act, 1939, is in contravention of Article 286 of the Constitution of India cannot 
be the subject matter of a suit.7** Similarly, section 4 of the Pensions Act, 1871, enacts that 
except as provided therein, no civil court shall entertain any suit relating to any pension or 
grant of money or land revenue conferred or made by the British or any former government.” 
The High Court of Madhya Pradesh also has taken the view that claims for pension arising 
under the Pensions Act, 1871, are not justiciable in civil courts by reason of its section 4.*° 
Such a view has also been accepted by the High Court of Allahabad? and the High Court 
of Tamil Nadu.” The High Court of Punjab, on the other hand, has ruled that such a claim 
would no longer be non-justiciable after the commencement of the Constitution of India 
and rules made under Article 309 thereof, relating to pensions.” It is submitted that the 
Punjab view that pensions are basically statutory and non-gratuitous and form part of the 
conditions of service, is the better view. The fact that such rules can be unilaterally altered by 
the government does not make any difference. A suit to set aside an award made under the 
Bombay Co-operative Societies Act, 1925, is expressly barred by section 57 of that Act;?*° 
and the validity of an award made under a rule framed under section 43 of the Co-operative 
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Societies Act, 1912, cannot also be challenged by a suit.” Accordingly, a suit questioning the 
decision of an arbitrator and the order of the registrar under that Act is barred by rule 134 of 
the Uttar Pradesh Co-operative Societies Rules, 1936; but the jurisdiction of a civil court 
is not barred where the appointment of the arbitrator is challenged as illegal or that he had 
abused his powers.”” Further, an invalid award does not bar a suit on the original cause of 
action;?™ but a suit in which the existence or validity of a reference to arbitration and award 
passed thereon are questioned is barred under section 32 of the Arbitration Act, 1940 (replaced 
by Arbitration and Conciliation Act, 1996).’” A suit by one member against another member 
of a co-operative society is not barred by reason only of its subject matter having referred to an 
arbitrator so long as no award has been made. The remedy against such a suit is a motion to stay 
under section 34 of the Arbitration Act, 1940.7” An action for damages for tort by a member 
of a co-operative society is not barred as it is not one “touching the business of the society” 29 
Illegal seizure of property by officers of a co-operative society is not an act done under the 
Madras Co-operative Societies Act, 1932. A suit challenging such seizure is not excluded.?** 
However, a suit to set aside an order of contribution made by the liquidator under the Bihar 
and Orissa Co-operative Societies Act, 1935, on the ground that the amount determined is 
not due, is barred.” So also, a suit challenging sale in execution of an award of an arbitrator 
under a Co-operative Societies Act, 1912, either on the ground of fraud or irregularity in the 
conduct of such a sale.”® A suit by a student of the university calling in question an order of 
the vice-chancellor rusticating him for delinquency is barred under the East Punjab University 
Act, 1947.5! So too, a suit challenging the validity of an order with respect to promotion of a 
student passed by the college authorities.” 


Section 4 of the Pensions Act, 1871, bars jurisdiction of civil court to entertain any suit 
relating to pension. It has been held by the Gauhati High Court that section 12 of the Pensions 
Act, 1871, makes an agreement with regard to pension null and void. A compromise decree 
obtained in a suit in violation of section 4 of the Act is null and void.”® 


As held by the Patna High Court, the object of section 12 of the Pensions Act, 1871, is to 
prevent traffic in pension as it is opposed to public policy and if by a compromise decree a 
division has been made between the parties with respect to the amount of pension, it would 
amount to traffic in pension and will come under the mischief of section 23 of the Contract 


Aet, 1872. 


Regarding the effect of a decree passed by a civil court in the face of statutory bar, a three- 
judge bench of the Supreme Court has observed as follows: 
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The main question which arises for our consideration is whether the decree passed by 
the trial court can be said to be “null” and “void”. In our opinion, the law on the point is 
well settled. The distinction between a decree which is void and a decree which is wrong, 
incorrect, irregular or not in accordance with law cannot be overlooked or ignored. Where 
a court lacks inherent jurisdiction in passing a decree or making an order, a decree or order 
passed by such court would be without jurisdiction, non est and void ab initio. A defect of 
jurisdiction of the court goes to the root of the matter and strikes at the very authority of 
the court to pass a decree or make an order. Such defect has always been treated as basic and 
fundamental and a decree or order passed by a court or an authority having no jurisdiction 
is a nullity. Validity of such decree or order can be challenged at any stage, even in execution 
or collateral proceedings.*® 


Under the Administration of Evacuee Property Act, 1950, the custodian has exclusive 
jurisdiction to decide whether certain property is or is not evacuee property.’ In view of 
section 46 of that Act, a civil court has no jurisdiction to decide whether a certain mortgage 
right is evacuee property;*” nor can it entertain a suit questioning the validity of an order 
passed by the custodian.” The effect of sections 28, 46 and 7(1) of the Act is that even if the 
custodian decides wrongly that a property is evacuee property, no suit can lie for a declaration 
that such a decision is void; but if such a decision is arrived at without the conditions of 
section 7(1) having been complied with, the decision would be without jurisdiction and can 
be challenged by means of a suit.’® In view of section 43(2) of the Act, the custodian’s decision 
can ordinarily be challenged by way of appeal or revision provided by sections 24, 27 and 28.7”° 
The custodian, however, has no power to decide which of the two sets of heirs is entitled to 
the property allotted in lieu of property left in West Pakistan, because that is a matter for the 
civil court to decide.””! 


Section 19 of the Public Debt Act, 1944, bars a suit from questioning the validity of an 
order passed by the Reserve Bank under section 11(2) of that Act.?” 


Section 26 of the Haryana Ceiling on Land Holdings Act, 1972, bars jurisdiction of 
civil court. Therefore, the validity of an order declaring surplus area under the Act could be 
challenged only before the forum provided under the Act. Thus, a suit for declaration that the 
plaintiffs are owners and in possession of the suit land and the order declaring it as surplus was 
ineffective, inoperative and violative of natural justice is not maintainable.” Arijit Pasayat J, 
speaking for the division bench in the above case, observed as follows: 

17. The principles culled out from various decisions of this Court are that even when the 
statute has given finality to the orders of the special tribunal, the civil court's jurisdiction 
can be regarded as having been excluded if there is adequate remedy to do what the civil 
court would normally do in a suit. Section 26(1)(d) on the other hand specifically excludes 


jurisdiction of the civil court so far as matters which are required to be settled, decided 
or dealt with by the Financial Commissioner, the Commissioner, Collector or Prescribed 
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Authority. The entitlement, choice of land and the allotment are matters which are to be 
dealt with specifically by the authorities under the Act. Additionally, Section 18 provides a 
forum to ventilate the grievances under the Act in respect of several matters. This is a case 
of exclusion of the remedy in certain contingencies. It is not a case where the controversy 
cannot be resolved by the forum provided under the Act. Further in case of any grievance, 
the validity of the order could have been questioned before the forum provided.” 


A suit under section 70 of the Bombay Tenancy and Agricultural Lands Act, 1948, raising 
the question of whether a tenant was a protected tenant under the Act is barred.’ Indeed, 
section 85A of the Act bars the jurisdiction of civil courts in all matters to be decided by the 
mamlatdar and other authorities under the Act.?”° Sections 3(4) and 16 of the UP (Temporary) 
Control of Rent and Eviction Act, 1947, bar the jurisdiction of the civil courts in matters dealt 
with under those provisions.’ A suit for eviction of a tenant is similarly barred by section 242 
read with section 180 of the Uttar Pradesh Tenancy Act, 1939.78 Section 16 of Karnataka 
Public Premises (Eviction of Unauthorised Occupants) Act, 1974, bars the jurisdiction of civil 
court to determine whether there are any unauthorised occupants and as such are not liable to 
be evicted.?”? Disputes as regards recovery of arrears of rents due from a tenant are, likewise, 
excluded from the jurisdiction of civil courts by sections 9(1) and (2) of the Orissa Tenants 
Relief Act, 1955.78° Section 50 of the Delhi Rent Control Act, 1958, expressly provides that no 
civil court shall entertain any suit in respect of matters which the controller is empowered by 
or under the Act to decide. Since the controller can decide the dispute in respect of a claim by 
a sub-tenant to a statutory tenancy, a suit by such a sub-tenant for injunction restraining the 
landlord or the tenant from taking possession of the premise in his possession, cannot lie in a 
civil court.?*! Likewise, a tenant’s suit for an injunction restraining the landlord from forcibly 
taking possession of part of the leased premises is in effect a suit for recovery of possession and 
is barred under section 28 of the Bombay Rents, Hotel and Lodging House Rates Control 
Act, 1947.78 That section infact bars the civil court's jurisdiction in all cases where the dispute 
is between a landlord and a tenant.’ Under the Delhi Rent Control Act, 1958, a suit for 
ejectment of a tenant lies before the controller and not before a civil court. Section 16 of the 
Uttar Pradesh (Temporary) Control of Rent and Eviction Act, 1947, bars a suit challenging 
an order passed under it either by the state government or the district magistrate.” A suit for 
arrears of rent or for sums recoverable under section 14 of the Punjab Tenancy Act, 1887, is 
exclusively triable by revenue courts under its section 77(3).’*° 
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The position under the Rajasthan Tenancy Act, 1955 is the same.”*” In view of the Goa, 
Daman and Diu Agricultural Tenancy (Fifth Amendment) Act, 1976, the civil court's 
jurisdiction would stand ousted by virtue of section 58(2) and its decree is liable to be set 
aside.*** The plaintiff cannot, by drawing their plaint cleverly, by not claiming a declaration 
that the land in question was not shamlat deh, confer jurisdiction on the civil court when by 
virtue of section 13 of Punjab Village Common Lands (Regulations) Act, 1961, the jurisdiction 
of the civil court to try such suits had been taken away.?* 


Section 189 of the Madras Estates Land Act, 1908, bars the civil courts jurisdiction in 
respect of proceedings of the nature specified in Parts A and B of the Schedule to the Act.””° 
Similarly, sections 209 and 311 of the Uttar Pradesh Zamindari Abolition and Land Reforms 
Act, 1951, expressly exclude the civil court's jurisdiction in proceedings for possession of 
land.**' Section 331 of the Act also bars the civil courts from taking cognizance of proceedings 
relating to matters set out therein.*?? Under the Orissa Estates Abolition Act, 1952, the 
collector's finding that an intermediary was in possession at the relevant date, cannot be 
questioned in a civil court.” Section 4(d) of the Bihar Land Reforms Act, 1950, excludes 
the civil court’s jurisdiction in matters relating to properties vested in government under that 
Act. A suit involving the question as to title to a grove land would not lie since such a 
suit is barred by section 49 of the Uttar Pradesh Consolidation of Holdings Act, 1954.” 
Similarly, section 3A(4)(b) of the Madras Estates Land (Reduction of Rent) Act, 1947, bars the 
jurisdiction of the civil courts to decide the question of whether a particular land is private or 
ryoti land and vests exclusive jurisdiction on that question, is a special tribunal.’”® Section 49 
of the Uttar Pradesh Consolidation of Holdings Act, 1954, bars the jurisdiction of civil courts 
to entertain suits in matters in respect of which proceedings can and ought to be taken under 
the Act.” Also, by virtue of section 257 of the Madhya Pradesh Land Revenue Code, 1959, 
a suit is not maintainable in respect of matters covered by its section 131(1).”* Section 36A 
of Bombay Prevention of Fragmentation and Consolidation of Holding Act, 1947, clearly 
bars jurisdiction of the civil court to settle, decide or deal with any question which is by 
or under the Act required to be settled, decided or dealt with by the state government or 
any officer or authority.” Section 46 of Madhya Pradesh Ceiling on Agricultural Holdings 
Act, 1960, creates a bar to any civil suit. The legislative intention is that the proceedings 
initiated under the provision of the Madhya Pradesh Act shall be pursued only in the manner 
provided thereunder, namely, right of appeal and right of revision, and the jurisdiction of the 
civil court has been barred to impugn any question settled or decision made or matter dealt 
with by the competent authority under the Act.** Section 6C of Madhya Pradesh Ceiling on 
Agricultural Holdings Act, 1960, as amended by the Second Amendment Act of 1972, bars 
jurisdiction of civil court, where section 6B of the Act applies and mandates that civil court’s 
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jurisdiction could be taken away in respect of title of suit to which section 6B applies. Thus, 
the jurisdiction of civil court is barred only in respect of those cases where section 6B of the Act 
applies." Since there is a special procedure provided in the Land Acquisition Act, 1894, by 
necessary implication, the civil court under section 9 of the CPC has been prohibited to take 
cognizance of the objections arising under the Act for determination of the. compensation for 
the land acquired under the Act. | 


Where the plaintiff filed a suit for declaration of his right title over the suit land, recovery of 
possession after evicting the defendants therefrom and for a declaration that the orders passed 
by the Tehsildar are illegal and not binding on the plaintiff, a question arose whether the suit 
is barred in view of section 67 of the Orissa Land Reforms Act, 1960. The Orissa High Court 


observed in the case as follows: 


8. The normal rule of law is that the civil courts have jurisdiction to try all suits of 
a civil nature except those of which cognizance by them is either expressly or impliedly 
excluded. Such exclusion is not to be readily inferred, the rule of construction being that 
every presumption should be made in favour of the existence rather than the exclusion 
of jurisdiction of the civil courts. Under that principle the burden to prove exclusion of 
jurisdiction is on the party who so contends. In the present case, the appellants pleaded 
that the suit was not maintainable in view of the bar provided under Section 67 of the 
OLR Act. Orissa Land Reforms Act is a Special Revenue Act where authorities have been 
contemplated to decide matters relating to the said Act and, therefore, a provision in 
Section 67 of the OLR Act has been created putting a bar on the jurisdiction of the civil 
court to try and decide matters, which are within the competency of the OLR courts. 
However, it has been settled through judicial pronouncements that where only a part of the 
relief claimed can be granted by the tribunal situated under the Special Act, the civil court 
would have jurisdiction to entertain the suit for the rest of the reliefs. It has also been settled 
that even if jurisdiction is excluded, the civil courts have jurisdiction to examine into cases 
where the provisions of the Act have not been complied with, or the statutory tribunal has 
not acted in conformity with the fundamental principles of judicial procedure.*” 


A civil court cannot entertain a suit whereby a person alleging to be the proprietor of land 
claims bhumidari rights therein in view of section 185(1) of the Delhi Land Reforms Act, 
1954.3 Section 21 of the West Bengal Land Reforms Act, 1956, bars the civil court from 
entertaining suits relating to matters mentioned in sections 17 and 18 of the Act.*” Suits 
relating to the administration or management of a religious and charitable trust are barred by 
sections 93 and 57 of the Madras Hindu Religious and Charitable Endowments Act, 1951; 
but a suit by the trustees against a stranger to the trust is not.*” A suit by a trustee against 
another trustee who has been removed from trusteeship for possession of trust property is not 
barred under section 93 of the Madras Act.®® A civil court has no jurisdiction to determine 
under the Madras Town Planning Act, 1920, the liability of properties to betterment charges.’ 
A civil court cannot entertain a suit for setting aside or modifying assessment under the Madras 
General Sales Tax Act, 1939.3!° A civil court has no jurisdiction to decide under which item 
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in the schedule to the Punjab Municipal Act, 1911, octroi duty is leviable, that power being 
with the authorities constituted under the Act.*"! A suit for injunction against the municipality 
praying for restraint from recovering taxes is not maintainable before the civil court, since the 
special remedy is provided under the Maharashtra Municipalities Act, 1965. The very object 
of the special machinery or forum in a taxing statute is to have summary and quick disposal 
of the matters so that the government or local body can collect taxes according to law without 
being forced to file a suit against the tax-payer.*'’ The jurisdiction of civil courts to try matters 
for which provision is made under the Hindu Marriage Act, 1955, is taken away by sections 
4 and 9 of the Act.*” A civil court also cannot entertain a suit challenging the correctness 
of the decision of the authority constituted under section 20 of the Minimum Wages Act, 
1948.34 Having regard to sections 22(d) and 15(2) of the Payment of Wages Act, 1936, a 
civil court cannot entertain a suit by an employee for his wages after expiry of the period 
of limitation prescribed by section 15(2) or after the authority has declined to condone the 
delay.*!° Section 110F of the Motor Vehicles Act, 1939, ousts the jurisdiction of civil courts to 
entertain claims of compensation triable by the tribunals appointed thereunder.*!® Section 19 
of the Workmen’s Compensation Act, 1923, bars a suit in respect of matters to be dealt with 
thereunder by the commissioner appointed under the Act.” 


Under some enactments, the bar imposed on the jurisdiction of civil court is not total but 
partial. Sub-section (4) of section 3 of the Gujarat Public Moneys (Recovery of Dues) Act, 
1979, imposes a bar on civil suits but only to the extent of any dues under the Act. In effect 
it is an embarge against the creditor rather than the debtor. However, the second part of the 
above noted sub-section provides that no injunction shall be granted by the civil court to 
restrain the action taken or intended to be taken under the Act.” Explaining the point, RS 
Garg J observed as follows: 

8. The intention of the legislature was not to put an absolute ban on the rights of a 
debtor to approach to the civil court. This intention of the legislature, from the language 
employed in the later part of sub-section (4) simply says that a civil court, even if it assumes 
jurisdiction and the suit is held to be maintainable, then too, such civil court would not be 
entitled to grant an injunction in favour of such plaintiff. The intention of the legislature 
behind using such language was that let debtor go to the civil court, have his litigation, 
enjoy luxury of the litigation, but he shall not be entitled to an injunction. Because of the 


non-grant of the injunction, the Collector, on the other hand, shall be entitled to proceed 
with the recovery which is the main object of the Act.*"” 


The cognizance of a suit by a civil court may also be impliedly barred. Thus, a suit by 
a “proclaimed” person, whose property has been attached and sold under sections 87 and 
88 of the Code of Criminal Procedure, 1898 (replaced with Civil Procedure Code, 1908), 
against the auction purchaser for its restoration is impliedly barred by the provisions of that 
Code, the remedies of such a “proclaimed” person being limited to those provided for in the 


311. Kalash Nath v Batala Municipality, AIR 1962 P&H 389 (FB). 

312. Gandhi Agencies v Municipal Council, Barshi, AIR 1995 Bom 169. 

313. Bootan Bai v Durga Prasad, AIR 1959 MP 410; Bharawan Bai v Lila Ram, AIR ' 
Mills Co. v Kota Municipality, AIR 1978 Raj 177. ee TP a 

314. Pabhajan Tea Co v Dy. Commr, AIR 1963 Assam 62 (FB). 

315. Kewalram v R Manohardas, AIR 1965 Bom 185. 

316. Thomas v Hotz Hotels Ltd, AIR 1969 Del 3. 

317. Trustees of Port of Madras v Bombay Co, AIR 1967 Mad 318, 325. 

318. Azad Ice Factory v Gujarat Industrial Investment Corp, AIR 2007 Guj 29 : 2007 (2) Guj LH 243. 

319. Azad Ice Factory v Gujarat Industrial Investment Corp, AIR 2007 Guj 29, para 8 at pp 31-32 : 2007 (2) 
Guj LH 243. 


122 Sec9 Part I—Suits in General 


Code.*”° The mere fact, however, that an enactment provides a summary remedy in certain 
cases does not constitute a bar to a regular suit. Thus, the provisions of Act 1 of 1871, do not 
bar a suit for compensation for wrongful seizure of cattle.*”’ Again, a guardian may apply to 
the court for possession of his ward under section 25 of the Act, but this does not exclude 
a suit for that purpose.** Another instance is O XXI, rule 95 (Code of 1882, section 318). 
That rule provides a summary remedy to which a purchaser at a sale in execution of a decree 
may resort to recover possession from a judgment-debtor; but, it does not say that no suit 
shall lie to recover possession. The purchaser, therefore, may resort to the remedy provided 
by that section or he may at his option bring a regular suit.’ Section 92 of the CPC does 
not bar a suit for a claim for administration of private trusts** and the court can interfere in 
such cases and see that no breaches of trust are committed.*” A person who claims to be the 
transferee of a share in a company registered under the Companies Act, 1956 is entitled to file 
a suit to establish his rights. His remedy is not limited to proceedings under section 38 of the 
Companies Act, 1913 (replaced with the Companies Act, 1956).*”° 


The jurisdiction of the civil court in the matter of cancellation of registration has been 
impliedly taken away under sections 46 and 47 of the Trade and Merchandise Marks Act, 
1958. The forum for relief is the high court or the registrar.” 


A full bench of the Delhi High Court”? has held that unlike the pre-existing law, where 
the high court had the exclusive jurisdiction to pronounce upon issues of trademark validity 
(by virtue of section 111 of the Trade and Merchandise Marks Act, 1958), that jurisdiction 
is exclusively confined on another forum, i.e., Intellectual Property Appellate Board (IPAB). 
It was held that the jurisdiction of the civil court under section 124(1)(ii) of the Trade Marks 
Act, 1999, extended only to examine the prima facie tenability of the invalidity plea for the 
limited purpose of examining whether to adjourn the suit, or not, for a period of three months 
to enable the party setting up the plea of invalidity to prefer rectification proceedings before 
the [PAB under section 47/57 of the 1958 Act, or while dealing with the aspect of making any 
interlocutory order in the suit, including on the aspect of injunction, appointment of receiver, 
or the like. It was further observed that IPAB is not so constrained; rather, it has the duty and 
the jurisdiction to examine and deal with the merits of the plea of invalidity of the registration 
(of a trademark) based on all the materials placed before it. The IPAB is a judicial tribunal, 
which is unconstrained by the provisions of the CPC, and guided by principles of natural 
justice, but subject to the provisions of the Act and the rules made thereunder, empowered to 
regulate its own procedure. 


It was further held?” that where special rights are created by a statute, which provides 
a mechanism for the enforcement of such statutory rights, then, even in the absence of an 
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express exclusion, the civil court’s jurisdiction over those matters is barred. In respect of matters 
relating to invalidity of registration of a trademark, the jurisdiction to decide the merits of the 
dispute is exclusively that of the statutory authorities, i.e., the Registrar or the IPAB. The civil 
court’ jurisdiction to go into the merits of the plea of invalidity is therefore barred. 


Section 58 of the Water (Prevention and Control of Pollution) Act, 1974, does not bar 
the jurisdiction of civil courts to entertain a suit for permanent injunction to restrain the 
defendant from letting noxious fluids into a river. The section reads as under: 

58. Bar of jurisdiction. No civil court shall have jurisdiction to entertain any suit or 
proceeding in respect of any matter which an appellate authority constituted under this Act 
is empowered by or under this Act to determine and no injunction shall be granted by any 


court or other authority in respect of any action taken or to be taken in pursuance of any 
power conferred by or under this Act. 


The defendant in the instant case did not seek to annul any orders passed by any authority 
constituted under the Water (Prevention and Control of Pollution) Act, 1974.°*° 


The plaintiff purchased some materials from a foreign company situated in West Germany. 
Consignment was shipped from Germany under a marine insurance policy. The bill of 
lading was executed in Germany. The insurance company was also situated in Germany. The 
contract of insurance covered the risk of transit upto place S, where the plaintiff resided. The 
consignment was short of 779 kg. The plaintiff filed suit in the court at K, having jurisdiction 
over the place S. It was contended that as per Article 12 of the insurance conditions read with 
Article 48 of VVC (stated to be law relating to insurance matters), the suit could be filed only 
in Germany. Shortage in goods was noticed only at the time of delivery. It was held that the 
court at the place of delivery had jurisdiction in the matter.**! 


A full bench of the Delhi High Court?” has held that the power to entertain cancellation 
proceedings exclusively vests with the Controller of Designs which is a specialised tribunal 
as per section 19 of the Designs Act, 2000, except to the extent it is permissible for the 
civil court to entertain invalidity under the provision of section 22(3) in an infringement 
proceedings. Therefore, action against a registered proprietor who did not fit within the ambit 
of sections 22(1) and 22(2) is implicitly barred as the same is a power vested in the specialised 
tribunal which is the design office or the controller of design even if tested on the touchstone 
of the principles of section 9 of the CPC. 


In a Gujarat case, plaintiff's case was that government, having acquired land A, was (from 
that land) encroaching upon land B, which the plaintiff claimed as his own. The suit was to 
prevent encroachment upon land B, regarding which the plaintiff claimed title. It was objected 
by the defendant that the civil court cannot entertain a suit regarding acquisition. It was 
held that the suit was maintainable. Plaintiff was not suing regarding the acquired land, but 
regarding the adjoining land.’ 


The Industrial Disputes Act, 1947, not only confers on a worker the right to re-instatement 
and back wages if the order to termination or dismissal is not in accordance with the standing 
orders, but also provides detailed procedure and machinery for obtaining this relief. Under 
these circumstances, there is an apparent implied exclusion of the jurisdiction of the civil court 
to grant such relief. The remedy under the Industrial Disputes Act, 1947, cannot be said to 
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be discretionary. The suit for: (i) a declaration that dismissal of the plaintiff from service was 
bad and void; (ii) for back wages; and (iii) for injunction preventing the employer from giving 
effect to the order of dismissal is, in substance, a suit for the relief of re-instatement and back 
wages and is, therefore, not maintainable before a civil court.’ 


Decree declared that a particular date was the correct date of birth of the plaintiff employee, 
defendant-employer (public authority), cannot ignore the decree on the ground of absence of 
direction for rectification of service record. The suit was instituted against the director of Post- 
Graduate Centre, Anantapur, who was the plaintiff petitioners employer, for correcting the 
date of birth of the petitioner. It was held that reasonably and realistically speaking, there could 
have been no purpose behind the suit, except to bind the respondent with the declaration, and 
thereby obtain the benefit of extended service. The plaint allegations made the objective clear. 
So long as the decree stood, the respondent could not say that the petitioner's date of birth 
was not 29 December 1921, but 1 June 1919. The stand taken by the director, that as there 
was no further direction to him to correct the service record, therefore he would still act upon 
the entries in the service record as they stood, and retire the petitioner, was an unjustifiable 
one, which a public authority could not be permitted to take.**° The scheme of the Industrial 
Disputes Act, 1947, clearly excludes the jurisdiction of the civil court by implication in respect 
of the remedies which are available under this Act and for which a complete procedure and 
machinery has been provided in the Act.>* 


Difference lies in the nature of jurisdiction, one conferred by section 9 of the CPC and 
the other by Article 226 of the Constitution of India. Both the jurisdictions are different and 
are governed by different principles. Article 226 provides a constitutional remedy. It confers 
the power of judicial review of high courts. The finality clause in a statute is not a bar to 
the exercise of this constitutional power. Whereas the jurisdiction of civil court arises from 
section 9 of the CPC. In such a case, the bar arising from an express provision or arising by 
necessary intendment can be overridden only in cases and situations pointed out in Dhula 
Bhai v State of Madhya Pradesh?” It is not correct to say that whatever is good for Article 226 
is good for suit as well.’ 


[s 9.39] Exclusion of Jurisdiction of Civil Courts 


Under section 9 of the CPC, the court shall subject to provisions contained therein, have 
jurisdiction to try all suits of civil nature excepting suits, cognizance of which is either expressly 
or impliedly barred. When a legal right is infringed, a suit would lie, unless there is a bar 
against entertainment of such civil suit and the civil courts have jurisdiction to try all suits of 
civil nature except those of which cognizance is either expressly or by necessary implication 
excluded. The rule of construction being that every presumption would be made in favour 
of the existence of a right and remedy in a democratic set-up governed by rule of law and 
jurisdiction of the civil courts is assumed. The exclusion would, therefore, normally be an 
exception. Courts generally construe the provisions strictly when jurisdiction of the civil courts 
is claimed to be excluded. Where there is no express exclusion, the examination of the remedies 
and the scheme of the particular Act to find out the intendment becomes necessary and the 
result of the inquiry may be decisive. In the latter case, it is necessary that the statute creates a 
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special right or liability and provides procedure for the determination of the right or liability 
and further lays down that all question about the said right or liability shall be determined 
by the tribunal so constituted and whether remedies are normally associated with the action 
in civil courts or prescribed by the statutes or not. Therefore, each case requires examination 
whether the statute provides right and remedies and whether the scheme of the Act is that the 
procedure provided will be conclusive and thereby excludes the jurisdiction of the civil court 
in respect thereof.” 


The normal rule of law is that civil courts have jurisdiction to try all suits of a civil nature 
except those of which cognizance by them is either expressly or impliedly excluded.*° Such 
exclusion is not to be readily inferred, the rule of construction being that every presumption 
should be made in favour of the existence rather than the exclusion of jurisdiction of the 
civil courts.’ Consequently, statutes, ousting the jurisdiction of civil courts must be strictly 
constructed.™ The burden to prove the exclusion is on the party who so contends.**? Where 
such a contention is raised, it has to be determined in the light of the words used in the statute, 
the scheme of its relevant provisions, their object and purpose.** Further, the jurisdiction of 
the civil court is not excluded unless the cognizance of the entire suit as brought is barred.” 
Where the statute itself does not bar the jurisdiction of civil courts but the rules made 
thereunder do, the rules are ultra vires the statute and cannot by themselves bar the civil court’s 
jurisdiction.™® In any case, it is the civil court which has the power to decide its jurisdiction to 
try a suit or a proceeding pending before it is barred or not, although it may turn out on 
investigation that it has no jurisdiction.’ 


In a suit it was urged before the Bombay High Court that the Mamlatdars’ Courts Act, 
1906, gives powers to Mamlatdars’ Court to adjudicate all disputes as specified thereunder. It 
was urged the law being a special enactment, the right to adjudicate dispute under common 
law is barred. Repelling the contention, the High Court observed as follows: 


11. Court has perused entire Mamlatdars’ Courts Act, 1906. It is seen that Mamlatdars’ 
Courts Act presupposes and recognizes the existence and continuation of powers and 
jurisdiction of civil court. The scheme provides for a summary jurisdiction and powers and 
a bar of suits to make orders of Mamlatdar or Collector etc., to be immune from scrutiny 
in a civil suit. 
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12. It is seen that there is no express bar of suit. According to Mr. Bhattad, bar is implied. 
There is no room left by virtue of totality of provisions and scheme as to how implied bar 
should be inferred. Argument of learned Advocate Mr. Bhattad that implied bar can be 
read from the provision to clause (b) of sub-section (1) of Section 5 amounts to reading in 
a provision of legislation, such words and such scheme which is totally non-existent. 


13. The court cannot forget the wide compass of Section 9 of Civil Procedure Code. 
Exclusion and bar of jurisdiction cannot be read or inferred just for the sake of asking in 
the manner in which present petitioner wants. Existence of jurisdiction has to be presumed 
and not the bar.*** 


In matter of enforcement of security interest under the Securitisation and Reconstruction 
of Financial Assets and Enforcement of Security Interest Act, 2002 (SARFAESI Act, 2002), 
the jurisdiction of civil court is barred when action under the Act was taken or could be taken 
in future if notice under section 13(2) and 13(3) of the Act is issued.**? 


In another case relating to the SARFAESI Act, 2002 where the property had been mortgaged 
in favour of the bank and a suit for partition had been filed in respect of the said property, 
it was held by the Karnataka High Court that the bank had already taken proceedings in 
respect of the property under the SARFAESI Act, 2002, and had taken possession of the very 
property and as such section 34 of the SARFAESI Act, 2002, would not be attracted to oust 
the jurisdiction of civil court. It was observed that the property remains mortgaged with the 
bank but the title resides in the plaintiff and even if the plaintiff succeeds in the suit, his share 
would still be subject to the mortgage in favour of the bank.*” 


Section 34 of the SARFAESI Act, 2002, ousts the jurisdiction of the civil court. Thus, 
where enforcement proceedings are initiated by bank under section 13 of the Act, no relief 
of injunction can be granted by civil court. Section 17 of the Act provides that any person 
(including borrower), aggrieved by any of the measures referred to in section 13(4) by the 
secured creditor may make an application to the Debt Recovery Tribunal (DRT) having 
jurisdiction. Section 18 of the Act prescribes right of appeal to the Appellate Tribunal by any 
person aggrieved by the order of the DRT. It was held by a Division Bench of the Kerala High 
Court that alternative and efficacious remedy is provided under the Act of 2002." 


In SBI v Allwyn Alloys (Put) Ltd? a decision of the Debt Recovery Appellate Tribunal 
(DRAT) was challenged before the high court in a writ petition. The high court, without 
examining the concurrent findings of the DRT and the DRAT, disposed of the writ petition 
stating that the case involves disputed facts and, thus, it would require production of evidence 
and full-fledged trial. It gave liberty to the writ petitioners to “approach proper forum” for 
adjudication of the disputes. The apex court, while setting aside the order of the high court, 
termed the approach adopted by the high court as “completely fallacious and untenable in 
law.” It held that the mandate of section 13 and, in particular, section 34 of the Securitization 
and Reconstruction of Financial Assets and Enforcement of Security Interest Act, 2002, clearly 
barred filing of a civil suit as no civil court can exercise jurisdiction to entertain any suit or 
proceeding in respect of any matter which a DRT or DRAT is empowered by or under this 
Act to determine and no injunction can be granted by any court or authority in respect of any 
action taken or to be taken in pursuance of any power conferred by or under the Act. 
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However, the Madras High Court has held that though section 34 of the Securitisation Act, 
2002 debars the civil court from entertaining any suit in respect of matters which fall within 
the jurisdiction of the DRT or the Appellate Tribunal, but as regards the allegation of fraud in 
obtaining certain orders depriving the valuable right of a third party, it is only the civil court 
which has jurisdiction to deal with it.” 


The Rajasthan High Court has held that the bar to the jurisdiction of civil courts contained 
in section 34 of the SARFAESI Act, 2002, is not absolute. The SARFAESI Act, 2002, does 
not bar the jurisdiction of civil courts to decide inter se rights between third parties, including 
the borrowers in the cases of partition, cancellation of gift deed and sale deed, right of pre- 
emption, redemption of mortgage, etc. But no suit or injunction in any civil court can be 
allowed to prohibit and debar the measures taken by banks and financial institutions under 
the SARFAESI Act, 2002, or the Recovery of Debts due to Banks and Financial Institutions 
Act, 1993. However, in cases of partition of joint Hindu family property, coparceners can 
claim injunction against banks or financial institutions insofar as their share in the property is 
concerned.” 


It has been observed in the above case as follows: 


In cases of partition suits of ancestral property owned by a Hindu Undivided Family 
which has been mortgaged by one or more of the coparceners, without other coparceners 
being guarantors or borrowers of the bank or financial institution, the Bank, financial 
institution or Debt Recovery Tribunal cannot proceed to take over and sell, transfer or 
otherwise alienate the said ancestral undivided property unless and until the share of the 
particular borrower-coparcener is determined at the instance of such borrower-coparcener 


or the bank itself.” 


It has been held by the Orissa High Court that after the formation of the DRT when suits 
relating to bank dues stand transferred to the tribunals, such tribunals also have jurisdiction to 
hear and decide petitions for setting aside ex parte decree passed by the civil court earlier to the 
transfer of the suits to tribunals.” Explaining the provisions of sections 19, 31 and 22(2)(g) of 
the Recovery of Debts Due to Banks and Financial Institutions Act, 1993, and the scheme of 
the enactment, AK Ganguly J (as he then was), observed as follows: 


24. This difference in phraseology is of considerable importance. This difference means 
that after the appointed day and after the establishment of the Tribunal, proceeding by 
banks/financial institutions for recovery of their debts cannot be termed, as suits, but it 
will be called an application, which has been defined under Section 2(b) of RDB Act as 
“an application made to a Tribunal under Section 19”. Thus, Section 22 of the RDB Act 
only refers to those applications under Section 2(b) of RDB Act and it does not refer to 
any pending case. The entire gamut of procedure referred to Section 22 would therefore 
apply to the applications, which were filed before the Tribunal after the appointed day and 
after it was set up. So far as the jurisdiction of the Tribunal over pending cases by transfer 
is concerned, the Tribunal may, on receipt of such records, proceed to deal with such suit 
or other proceeding, so far as may be, in the same manner as in the case of an application 
under Section 19 from the stage which was reached before such transfer or from an earlier 
stage as the Tribunal may deem fit. This has been made clear in Section 31(2)(b) ofthe RDB 
Act. The exercise of jurisdiction by the DRT in pending cases and which have come to it on 
transfer is not controlled by Section 22 but by Section 19. That is why under Section 19, 
the Tribunal has been conferred with the authority to “make such orders and give such 
directions as may be necessary or expedient to give effect to its order or to prevent abuse of 
its process or to secure the ends of justice”. Thus a very wide jurisdiction has been given to 
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the DRT to deal with pending cases which have come to it on transfer. There are very good 
reasons for conferring such wide powers on the DRT which has to deal with pending cases 
on transfer. A case which was filed and pending before the civil court may, over the years, 
have developed unforeseen facets and may be covered with a thicket of controversy which 
is unknown to the structure of an application filed before the DRT after its establishment. 
To deal with such contingency, the DRT has been designedly empowered with such 
broad jurisdiction as has been mandated under Section 19(25) and Section® 31(2)(b) 
of the RDB Act.’ 


The language of section 56 of Andhra Pradesh (Andhra Area) Estates (Abolition and 
Conversion into Ryotwari) Act, 1948, more specially the provisions in sub-section (1) which 
makes the order of settlement officer final and which cannot be questioned in any court 
leaves no room for doubt that the issues set out in sub-section (1) of section 56 could be 
decided by settlement officer only and in respect of them the jurisdiction of the civil court is 
ousted.** Section 13 of Punjab Village Common Lands (Regulation) Act, 1961, takes away 
the jurisdiction of the civil court to entertain or adjudicate upon any question of whether any 
land or removable property is or is not Shamilat deh.” Once the order under the Orissa Public 
Premises (Eviction of Unauthorised Occupants) Act, 1972, attains finality, section 14 of the 
said Act ousts the jurisdiction of the civil court to entertain the disputes which can be decided 
by the estate officer. Section 65 of Tamil Nadu Slum Areas (Improvement and Clearance) 
Act, 1971, bars the jurisdiction of the civil court.’ The scheme of Maharashtra (Municipal 
Councils), Nagar Panchayats and Industrial Townships) Act, 1965, provides a complete 
procedure right from the stage and taking into consideration the basis for the assessment to 
the stage of appeal and revision. In such circumstances, the jurisdiction of the civil court is 
barred.*” A bare reading of section 46 of Madhya Pradesh Ceiling on Agricultural Holdings 
Act, 1960, indicates that the jurisdiction of the civil court has been expressly barred except 
with regard to two cases regarding which exception have been carved out.’ Because of the non 
obstante clause contained in section 19 of Presidency Small Causes Courts Act, 1882, even if a 
suit may otherwise lie before any other court, if such suits falls within the sweep of section 41(1) 
it can be entertained only by the court of small causes. For applicability of section 41(1), 
the following conditions must be satisfied before taking the view that jurisdiction of regular 
competent civil court like city civil court is ousted: 


(i) it must be a suit or proceedings between the licensee and licensor; or 
(ii) between a landlord and a tenant; 


(iii) such suit or proceedings must relate to the recovery of possession of any property 
situated in greater Bombay; or 


(iv) relating to recovery of the licensee fee or charge or rent thereof.’ 


[s 9.40] Tribunals and Jurisdiction of Civil Courts 


Section 9 of the CPC confers jurisdiction upon the civil courts to determine all disputes 
of a civil nature unless the same is barred under a statute either expressly or by necessary 
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implication. Bar of jurisdiction of a civil court is not to be readily inferred. A provision seeking 
to bar jurisdiction of civil court requires strict interpretation. The court, it is well-settled, would 
normally lean in favour of construction, which would uphold retention of jurisdiction of the 
civil court. The burden of proof in this behalf shall be on the party who asserts that the civil 
court's jurisdiction is ousted. Even otherwise, the civil court’s jurisdiction is not completely 
ousted under the Companies Act, 1956.** 


In the Premier Automobiles case, NL Untwalia J, speaking for a three-judge bench of the 


Supreme Court, observed as follows: 


23. The principles applicable to the jurisdiction of the civil court in relation to an 
industrial dispute may be stated thus: 


(1) If the dispute is not an industrial dispute, nor does it relate to enforcement of any 
other right under the Act the remedy lies only in the civil court. 


(2) If the dispute is an industrial dispute arising out of a right or liability under the 
general or common law and not under the Act, the jurisdiction of the civil court is 
alternative, leaving it to the election of the suitor concerned to choose his remedy for the 
relief which is competent to be granted in a particular remedy. 


(3) If the industrial dispute relates to the enforcement of a right or an obligation created 
under the Act, then the only remedy available to the suitor is to get an adjudication under 
the Act. 


(4) If the right which is sought to be enforced is a right created under the Act such as 
Chapter VA then the remedy for its enforcement is either Section 33C or the raising of an 
industrial dispute, as the case may be. 


In Rajasthan State Road Transport Corporation v Krishna Kant,*” Jeevan Reddy J, speaking 
for a three-judge bench of the Supreme Court, summarised the principles as follows: 


(1) Where the dispute arises from the general law of contract, i.e., where reliefs are 
claimed on the basis of the general law of contract, a suit filed in civil court cannot be 
said to be not maintainable, even though such a dispute may also constitute an “industrial 
dispute” within the meaning of Section 2(k) or Section 2-A of the Industrial Disputes Act, 
1947. 


(2) Where, however, the dispute involves recognition, observance or enforcement of any 
of the rights or obligations created by the Industrial Disputes Act, the only remedy is to 
approach the forums created by the said Act. 


(3) Similarly, where the dispute involves the recognition, observance or enforcement 
of rights and obligations created by enactments like Industrial Employment (Standing 
Orders) Act, 1946—which can be called “sister enactments” to Industrial Disputes Act— 
and which do not provide a forum for resolution of such disputes, the only remedy shall 
be to approach the forums created by the Industrial Disputes Act provided they constitute 
industrial disputes within the meaning of Section 2(k) and Section 2-A of Industrial 
Disputes Act or where such enactment says that such dispute shall be either treated as an 
industrial dispute or says that it shall be adjudicated by any of the forums created by the 
Industrial Disputes Act. Otherwise, recourse to civil court is open. 


(4) It is not correct to say that the remedies provided by the Industrial Disputes Act are 
not equally effective for the reason that access to the forum depends upon a reference being 
made by the appropriate Government. The power to make a reference conferred upon the 
Government is to be exercised to effectuate the object of the enactment and hence not 
unguided. The rule is to make a reference unless, of course, the dispute raised is a totally 
frivolous one Ex facie. The power conferred is the power to refer and not the power to 
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decide, though it may be that the Government is entitled to examine whether the dispute 
is Ex facie frivolous, not meriting an adjudication. 


(5) Consistent with the policy of law aforesaid, we commend to Parliament and the 
State Legislatures to make a provision enabling a workman to approach the Labour 
Court/Industrial Tribunal directly—i.e., without the requirement of a reference by the 
Government—in case of industrial disputes covered by Section 2-A of the Industrial 
Disputes Act. This would go a long way in removing the misgivings with respect to the 
effectiveness of the remedies provided by the Industrial Disputes Act. 


(6) The certified Standing Orders framed under and in accordance with the Industrial 
Employment (Standing Orders) Act, 1946 are statutorily imposed conditions of service 
and are binding both upon the employers and employees, though they do not amount 
to “statutory provisions”. Any violation of these Standing Orders entitles an employee to 
appropriate relief either before the forums created by the Industrial Disputes Act or the 
civil court where recourse to civil court is open according to the principles indicated herein. 


(7) The policy of law emerging from Industrial Disputes Act and its sister enactments 
is to provide an alternative dispute resolution mechanism to the workmen, a mechanism 
which is speedy, inexpensive, informal and un-encumbered by the plethora of procedural 
laws and appeals upon appeals and revisions applicable to civil courts. Indeed, the powers 
of the courts and tribunals under the Industrial Disputes Act are far more extensive in the 
sense that they can grant such relief as they think appropriate in the circumstances for 
putting an end to an industrial dispute. 


Reiterating the law laid down in Krishna Kant’ case (supra), another three-judge bench 
of the Supreme Court held the jurisdiction of the civil court to be impliedly barred where a 
workman had challenged the order of dismissal passed by the municipal corporation. It was 
also held that the appropriate forum for resolution of such disputes is the forum constituted 
under the Industrial Disputes Act, 1947.9 Speaking for the bench, Pattanaik J (as he then 


was) observed as follows: 


It may be borne in mind that the Industrial Disputes Act was enacted by the Parliament 
to provide speedy, inexpensive and effective forum for resolution of disputes arising between 
workmen and the employers, the underlying idea being to ensure that the workmen does 
not get caught in the labyrinth of civil courts which the workmen could ill-afford, as has 
been stated by this court in Rajasthan State Road Transport Corp case (supra). It cannot be 
disputed that the procedure followed by civil courts are too lengthy and consequently, is 
not an efficacious forum for resolving Industrial Disputes speedily. The power of Industrial 
Courts also is wide and such forums are empowered to grant adequate relief as they think 
just and appropriate. It is in the interest of the workmen that their disputes, including the 
dispute of illegal termination are adjudicated upon by an industrial forum.*® 


Views expressed by Willes J in Wolverhampton case,” how section 9 of the Code operates 
is illustrated by referring to the category of cases— 


One is where there was a liability existing at common law, and that liability is affirmed 
by a statute which gives a special and peculiar form of remedy different from the remedy 
which existed at common law: there, unless the statute contains words which expressly 
or by necessary implication exclude the common law remedy the party suing has his 
election to pursue either that or the statutory remedy. The second class of cases is, where 
the statute gives the right to sue merely, but provides no particular form of remedy: there, 
the party can only proceed by action at common law. But there is a third class, viz., where 
a liability not existing at common law is created by a statute which at the same time gives 
a special and particular remedy for enforcing it ....The remedy ... provided by the statute 
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must be followed and it is not competent to the party to pursue the course applicable to 
cases of the second class. 


Another three-judge bench of Supreme Court, in the case of Balmukund Bairwa,” held 
that where civil courts’ jurisdiction is barred by statute, even then the civil court has jurisdiction 
when the statutory authority or tribunal acts without jurisdiction. SB Sinha J, speaking for the 
bench, observed as follows: 


The civil court, furthermore, being a court of plenary jurisdiction has the jurisdiction 
to determine its jurisdiction upon considering the averments made in the plaint but that 
would not mean that the plaintiff can circumvent the provisions of law in order to invest 
jurisdiction on the civil court although it otherwise may not possess. For the said purpose, 
the court in given cases would be entitled to decide the question of its own jurisdiction 
upon arriving at a finding in regard to the existence of the jurisdictional fact. It is also well 
settled that there is a presumption that a civil court will have jurisdiction and the ouster of 
civil court's jurisdiction is not to be readily inferred. A person taking the plea contra must 


establish the same.*” 


The question as to what extent the jurisdiction of the civil court is taken away with respect 
of matters entrusted to tribunals constituted by the legislature has been the subject matter of a 
number of decisions.*”* Whether a suit is or is not cognizable by a civil court depends on the 
cause of action pleaded and not on the form in which the relief is prayed for.*”* 


A full bench of the Orissa High Court?’ was seized of a question that whether the Central 
Administrative Tribunal (CAT) constituted under the Administrative Tribunals Act, 1985 has 
jurisdiction to condone the delay where an application for review is filed beyond the prescribed 
period of limitation? The court recorded that section 19 of the Act postulates that subject 
to the other provisions of the Act, a person aggrieved by any order pertaining to any matter 
within the jurisdiction of CAT may make an application to it for the redressal of his grievance. 
Section 21 of the Act deals with limitation in filing the original application. Sub-section (3) of 
section 21 confers power on the CAT to condone the delay in filing the original application, if 
the applicant satisfies it that he was prevented by sufficient cause in not filing the application 
within the period of limitation prescribed in the Act. Section 22(3) provides that CAT shall 
have, for the purposes of discharging its functions under the Act, the same powers as are vested 
in a civil court under the CPC while trying a suit, in respect of certain matters. It further 
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recorded that the CAT while entertaining an application for review, is conferred with the same 
power as are vested in a civil court under the CPC, i.e., for the purpose of entertaining an 
application for review, CAT acts as a civil court and is conferred to exercise all powers as are 
vested in a civil court. It was held that neither section 22 of the Act nor rule 17 of the Rules 
expressly excluded the applicability of section 5 of the Limitation Act, 1963. In the event 
an application for review is filed beyond the period of limitation along with an application 
for condonation of delay and the applicant satisfies CAT that he had sufficient cause for not 
preferring an application within the time, it can condone the delay. 


The motor accidents claims tribunal, constituted under the provisions of the Motor Vehicles 
Act, 1988, is a “Court” for all intents and purposes, including the enforcement of its award, and 
therefore, it can exercise powers under sections 9, 47 and O XXI, CPC. It cannot be said that 
since the jurisdiction of civil court is barred by section 75 of the Act, the tribunal would not 
be justified in assuming and exercising the powers of the civil court by resorting, and applying, 
the CPC. The Motor Accident Claims Tribunal is vested with jurisdiction over cases of motor 
accident claims arising out of vehicular accidents. Obviously, no such claim proceedings for 
which the special motor accident claims tribunals are constituted, can lie before the civil court.2”° 


Two tests are applied for the purpose of determining the exclusion of jurisdiction of the 
civil court: 


(i) whether the legislative intent to exclude is expressed explicitly or by necessary 
implication;’”” and 


(ii) whether the statute in question provides for an adequate and satisfactory alternative 
remedy to a party aggrieved by an order made under it.*”* 


Even where these tests are satisfied, a civil court would have jurisdiction to entertain a 
suit where the statutory provision under which the tribunal acts is challenged as being ultra 
vires the Constitution.*” The bar created by the statutory provision excluding the civil court's 
jurisdiction cannot also operate where the plea raised goes to the root of the matter, and if 
upheld, would render the impugned order a nullity.’® Where the special tribunal or authority 
acts ultra vires or illegally, the civil court has by virtue of section 9 of the Code, power to 
infer and set matters right. If the provisions of the statute have not been complied with or 
the statutory tribunal has not acted in conformity with the fundamental principles of judicial 
procedure, the civil court has jurisdiction to examine the case.**' Likewise, non-compliance by 
such a tribunal of the provisions of the statute conferring jurisdiction on it would vitiate the 
entire proceedings as being without jurisdiction;*” but so long as such a tribunal acts within 
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and in exercise of jurisdiction conferred on it, its decision, however erroneous, is not a nullity 
and does not give jurisdiction to a civil court to entertain a suit challenging it. The principle 
is that whether such a decision is correct or not, it is one arrived at in exercise of the exclusive 
jurisdiction conferred upon it by the statute which sets it up.’ Even a writ of certiorari would 
not issue except on the grounds that the impugned order was made without or in excess of 
jurisdiction or in violation of the principles of natural justice, or that there was an error 
apparent on the fact of the record.” 


In Dhulabhai v State of Madhya Pradesh? the Supreme Court considered its earlier 


decisions on that aspect and laid down the following propositions: 


(i) Where the statute gives finality to the orders of the special tribunals, the civil 
court's jurisdiction must be held to be excluded if there is adequate remedy to 
do what the civil courts would normally do in a suit. Such a provision, however, 
does not exclude those cases where the provisions of the particular Act have not 
been complied with or the statutory tribunal has not acted in conformity with the 
fundamental principles of judicial procedure. 


(ii) Where there is an express bar of jurisdiction of the court, an examination of the 
scheme of the particular Act to find the adequacy or the sufficiency of the remedies 
provided may be relevant but is not decisive to sustain the jurisdiction of the civil 
court. Where there is no express exclusion, the examination of the remedies and 
the scheme of the particular Act to find out the intendment becomes necessary 
and the result of the inquiry may be decisive. In the latter case, it is necessary if 
the statute creates a special right or liability and provides for the determination 
of the right or liability and further lays down that all questions about the said 
right or liability shall be determined by the tribunals so constituted, and whether 
remedies normally associated with action in civil courts are prescribed by the said 
statute or not. 


(iii) Challenge to the provisions of the particular Act as ultra vires cannot be brought 
before tribunals constituted under the Act. Even the high court cannot go into that 
question on a revision or reference from the decision of the tribunals. 


(iv) When a provision is already declared unconstitutional or constitutionality of any 
provision is to be challenged, a suit is open. A writ of certiorari may include a 
direction for refund if the claim is within the time prescribed by the Limitation Act, 
1963, but it is not a compulsory remedy to replace a suit. 


(vy) Where the particular Act contains no machinery for refund of tax collected in excess 
of constitutional limits or illegally collected, a suit lies. 


(vi) Questions of the correctness of the assessment apart from its constitutionality are 
for the decision of the authorities and a civil suit does not lie if the orders of the 
authorities are declared to be final or there is an express prohibition in the particular 
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Act. In either case, the scheme of the particular Act must be examined because it is 
a relevant inquiry. 


(vii) An exclusion of the jurisdiction of the civil court is not readily to be inferred unless 
the conditions above set out apply. 


Though the rule generally expressed is that it is only where a tribunal acts without or in 
excess of its jurisdiction that its decision becomes a nullity, it has to be noted that the word 
“jurisdiction” has both a wide and a narrow meaning. There would be many cases where 
although the tribunal had jurisdiction to enter upon an inquiry, it has done or failed to do 
something in the course of such inquiry which is of such a nature that its decision is a nullity, 
eg, giving its decision in bad faith, or a decision which it had no power to make, or failing to 
comply with the principles of natural justice, or failing to decide the question entrusted to it 
and deciding some other question or refusing to take into account or basing its decision on 
something it could not take into account, etc. The word “jurisdiction” thus, has to be taken 
in its narrow and not wide meaning.**” Determination of a question other than the one which 
the statute directs the tribunal to decide would be one in excess of or without jurisdiction.*** 


The allegation was that certain action of the electricity board and its officers was mala fide 
and without authority. Suit was for mandatory injunction against it. It was held that such a 
suit cannot be dismissed at the threshold without considering the merits. A statute can make 
provision, expressly, or by necessary implication, for barring the jurisdiction of the civil courts 
in respect of a particular matter. But the mere conferment of special jurisdiction on a tribunal 
in regard to certain specified matters does not, in itself, exclude the jurisdiction of the civil 
courts. Thus, when it is alleged that certain action taken by the electricity board and its officers 
is mala fide and without proper authority, a suit for mandatory and prohibitory injunction 
would be maintainable against the electricity board, in order to restrain it from drawing up an 
electric line through the plaintiffs property and for removing the pole already fixed.**° Where 
the claim of a person to compensation for land acquisition is not adjudicated upon in the 
land acquisition proceedings, he can sue separately the person who had actually received the 
compensation to recover his share.*”” 


Under section 443 of the Calcutta Municipal Corporation Act, 1951, the corporation 
is entitled to issue licences against the payment of fees to theatres, circuses, cinema houses, 
dancing halls and other similar places of public resort, recreation or amusement, but not 
to other establishments. A restaurant which provides items of amusement occasionally or 
incidentally in its main business to its customers, is not a “place of public resort, recreation 
or amusement” similar to a theatre, etc, which form a class by themselves and it does not fall 
within the mischief of section 443. The mere fact that a person had applied and obtained a 
licence earlier, will not confer jurisdiction on the authority concerned to require a licence.*”! 


R, who had virtually settled in Trivandrum, for over a long time, had a wife (the plaintiff), for 
whom he had much attachment. He had a friend (defendant) with whom he had extraordinary 
intimacy. R used to make available to the defendant (friend of R) substantial amounts from 
time to time. Under the operative provisions of his will, R bequeathed his entire assets in favour 
of the two, with equal rights of ownership and enforcement. The defendant started harassing 
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the plaintiff after R’s death. Hence, she filed a suit for accounts. It was held that the background 
of antecedents conducted between the parties and the intimate relationship between them even 
during R3 lifetime, the position of confidence and trust which the defendant had occupied 
vis-a-vis R and the arrangement which R made for the right to, and enjoyment of, his assets, 
showed a clear case of strong fiduciary relationship. In such fiduciary relationship, a right of 
accounting would certainly arise, as between the defendant and the widow of R.*”” 


A person aggrieved in respect of election to Parliament or to a state legislature can seek 
remedy provided in the Constitution, that is before the election tribunal.*” The same is the 
position as regards election to local bodies,*** and gram panchayats.*” The principles above 


cited are also applicable when jurisdiction of civil courts is invoked against decision of domestic 
tribunals.*”° 


In the Mask & Co’ case,*”” the sole question before the Privy Council was the jurisdiction 
of the civil court to entertain a suit to recover an excess amount of customs duty from the 
company, and it was dealing with the effect of Sea Customs Act, 1878, section 188. It was held 
by the Privy Council that it is well-settled law that the exclusion of the jurisdiction of the civil 
court is not to be readily inferred, but that such exclusion must either be explicitly expressed 
or clearly implied.” Lord THANKERTON, who delivered the opinion of the board, however, 
proceeded to add that “it is also well settled that even if jurisdiction is so excluded, the civil 
courts have jurisdiction to examine into cases where the provisions of the Act have not been 
complied with, or the statutory tribunal has not acted in conformity with the fundamental 
principles of judicial procedure” .*” 


In Mury Subbayya Chetty’ case, the Supreme Court accepted the observations made by 
the Judicial Committee in Mask’ case (supra). In that case, a matter relating to section 18A of 
the Madras General Sales Tax Act, 1939, was under consideration which provided a bar to civil 
suits. It was held that the bar to jurisdiction of civil courts under section 18A would apply as an 
alternative remedy is provided under the Act. However, referring to the observations of the 
Privy Council in Masks case (supra), Gajendragadkar J (as he then was), speaking for the five- 
judge bench in the above case stated that the own-compliance with the provisions of the statute 
to which reference was made by the Privy Council, must be meant to be non-compliance with 
such fundamental provisions of the statute as would make the entire proceedings before the 
appropriate authority illegal and without jurisdiction.*” 


In another case, Raleigh Investment Co,“ the Privy Council considered the effect of 
section 67A of the Income Tax Act, 1961, where the words used were exactly similar to the 
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words used in the Madras General Sales Tax Act, 1939. It was observed that “the phrase ‘made 
under this Act’ describes the provenance of the assessment: it does not relate to its accuracy in 


point of law. The use of the machinery provided by the Act, not the result of that use is the 
test”. 


Under the Madhya Bharat Sales Tax Act, 1950, the State Government issued a notification 
imposing sales-tax and collected it. The assessees filed suits for refund on the ground that the 
tax was illegal. In the meantime, the notification was declared constitutional. It was held by 
the Supreme Court in Dhulabhai v State of Madhya Pradesh, that when the notifications were 


declared void, the remedy by way of civil suit was open. 


The civil court does not suffer from any inherent lack of jurisdiction. Where there is a special 
tribunal conferred with jurisdiction or exclusive jurisdiction to try particular class of cases even 
then the civil court can entertain a civil suit of that class on availability of a few grounds. An 
exclusion of jurisdiction of civil court is not to be readily inferred. See Dhulabhai v State of 
Madhya Pradesh.“ An objection as to the exclusion of civil court’s jurisdiction for availability 
of alternative forum should be taken before the trial court and at the earliest failing which the 
higher court may refuse to entertain the plea in the absence of proof of prejudice.“ 


A Division Bench of the Karnataka High Court has held that Karnataka Public Moneys 
(Recovery of Dues) Act, 1980, does not oust the jurisdiction of the civil court. The bar created 
by section 3(5) of the Act is of a very limited nature. The above provision bars suits in civil 
court for recovery of debt; therefore, the bar is against the creditor and not the borrower. 
Thus, where a guarantor claimed the declaratory relief and injunction that his guarantee 
stands extinguished, the jurisdiction of civil court cannot be barred as that question cannot be 
decided before the special tribunal provided under the Karnataka Public Moneys (Recovery of 
Dues) Act, 1979.47 


In a case under the SARFAESI Act, 2002, it was held by the Calcutta High Court that 
the ouster of the civil court’s jurisdiction applies only to matters which either of the tribunals 
referred to in section 34 of the Act is authorised to entertain and determine. If it is the 
petitioners case that in view of the scope of the tribunal’s authority under section 17(3) of 
the Act, the grievance that has been brought here cannot be determined by the tribunal, then 
section 34 would not come into play and there is nothing to bar the jurisdiction of civil 
court.*°8 


[s 9.41] Tribunals of Limited and Specified Jurisdiction — Jurisdiction of Civil 
Court Barred 


In the following cases, the jurisdiction of civil court was found barred as the subject matter 
of the dispute was found within the limited jurisdiction of the tribunal concerned: 


(a) The motor accidents claims tribunal, constituted under the provisions of the 
Motor Vehicles Act, 1988, is a “court” for all intents and purposes, including the 
enforcement of its award, and therefore, it can exercise powers under sections 9, 
47 and O XXI of the CPC. It cannot be said that since the jurisdiction of civil 
court is barred by section 75 of the Act, the tribunal would not be justified in 
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assuming and exercising the powers of the civil court by resorting, and applying, the 
CPC. The motor accident claims tribunal is vested with jurisdiction over cases of 
motor accident claims arising out of vehicular accidents. Obviously, no such claim 
proceedings for which the special motor accident claims tribunals are constituted, 
can lie before the civil court.‘ 


(b) The “damage to any property of a third party” as contemplated under section 165 
of the Motor Vehicles Act, 1988 would mean the direct damage caused to the 
property of the third party. Where the injury claimed is that sickness has been 
caused on account of pollution being caused in the water drain, consequent to 
capsizing of phenol carrying tanker, the injury claimed has no direct or proximate 
connection with the vehicle involved in the accident, consequently the civil court 
alone would have jurisdiction to entertain in such case to determine the damages.*!” 
The claims tribunal under the Railway Claims Tribunal Act, 1987, is a tribunal of 
limited and specified jurisdiction. It can exercise jurisdiction and power as conferred 
upon it under the said Act only. Section 13(1) of the Railway Claims Tribunal Act, 
1987, provides by jurisdiction, power and authority to the claims tribunal and by 
virtue of the express provisions contained in section 15 thereof, the jurisdiction 
of the civil court or any other authority is barred only in regards to the matters 
specified in section 13(1). Therefore, in regard to matters other than the matters 
covered under section 13(1) of the said Act, the civil court will have jurisdiction to 
entertain a civil suit.*!' Where a suit filed by a company to which siding facility was 
given by railways, on ground that railways were demanding excess transportation 
charges from the company, for loading wagons and additional charges for empty 
wagons which was not envisaged by the agreement between the parties and claim 
also was made for refund for excess charge already made, it was held that it was a 
subject matter which fell within the exclusive jurisdiction of the tribunal. It could 
not be held that the suit was founded purely on contract and required to be filed in 
the civil court to interpret its terms and conditions.*!* Cases claiming compensation 
on account of non-delivery by the railways will be entertained by the claims tribunal 
established in view of the provision of Railway Claims Tribunal Act, 1987, and not 
the civil court.’ 


(c 


x 


Section 15 of Haryana Public Premises and Land (Eviction and Rent Recovery) Act, 
1972, bars the jurisdiction of the civil court in relation to the proceedings taken 
under the 1972 Act for eviction of a person in unauthorised occupation of public 
premises. Whether the premises in question is a public premise or not, is a matter 
which is required to be determined by the collector while exercising the power 
conferred on him under section 25 of the Act, the jurisdiction of the civil court in 
this respect is barred.*" 


(d) The land and acquisition court is a specially constituted court, and if there is any 
mis-description either in the identity in the property or in its measurement, the 
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plaintiff can get them rectified by approaching that court, which has a special 
machinery for that purpose.‘ 


(e) In cases where the liability of the erstwhile Hindustan Co-operative Insurance 
Society Limited is alleged, their liability became the liabilities of Central Government 
and later on of Life Insurance Corporation of India. It being so, only the tribunal 
created under the Act and not any civil court including the high court, shall have 
the power to entertain and adjudicate upon the dispute raised by the plaintiff. “6 


(f) In case of eviction of occupants from public premises, the Public Premises (Eviction 
of Unauthorised Occupants) Act, 1971, provides the mode and forum. The estate 
officer appointed under the Act, though an executive officer, is required to decide 
the matter judiciously by reasoned order after giving the person affected reasonable 
opportunity of presenting his case and an appeal against his order is provided 
before the district judge. Thus, section 15 of the Act has taken away the complete 
jurisdiction of the civil court to entertain suit for eviction of any person who is in 
unauthorised possession of public premises.*’” 


(g) The Provincial Insolvency Act, 1920 (5 of 1920) provides for administration of 
property of the debtor. The court may appoint an interim receiver and/or a receiver. 
The Insolvency Act also provides for distribution of property of the insolvent. 
The scheme of the Act shows that it is a complete Code in itself. A complete and 
effective remedy is provided under the Act. Therefore, the creditor is not entitled to 
file an administration suit before the civil court.*'® 


The question as to whether the Limitation Act, 1963, applies only to courts and not 
to tribunals arose for consideration before the Supreme Court in Madhya Pradesh Steel 
Corp v CCE.“ While examining the question, the court observed that a number of precedents 
have established that the Limitation Act, 1963, applies only to courts and not to tribunals or 
other quasi-judicial bodies. The court held that the expression “courts” referred to in various 
provisions of the Limitation Act, 1963, refers only to those courts, which are part of the 
judicial branch of the state. In the instant case, section 14 of the Limitation Act, 1963, was 
in question as against appeals under section 128 of the Customs Act, 1962. After holding 
that section 14 did not apply to tribunals and other quasi-judicial bodies, the Supreme Court 
further held that nevertheless the general principle underlying section 14 would certainly apply 
to tribunals and quasi-judicial bodies as well. Conclusively, the Supreme Court ordered that 
the law, i.e., section 14 as such, does not apply but the underlying principle does. Therefore, an 
argument that the Limitation Act, 1963, does not apply to tribunals and quasi-judicial bodies 
can be raised in appropriate cases. 


The situation as can be understood is that the applicability of the Limitation Act, 1963, 
pertaining to tribunals and quasi-judicial bodies is therefore technically inapplicable but 
virtually applicable. In Fatehji & Co v LM Nagpal the Supreme Court was seized of a 
question as to the applicability of limitation period prescribed under Article 54 to a suit for 
specific performance of the agreement to sell immovable property, where the property had 
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been delivered in part-performance of the agreement. The Supreme Court, while holding that 
Article 54 does not make any difference between a case where possession of the property has 
been delivered in part-performance of the agreement and a case where it is not, held that 
“[T]he fact that the plaintiffs were put in possession of the property agreed to be sold on the 
date of agreement itself would not make any difference with regard to the limitation of filing 
the suit for specific performance.” 


[s 9.42] Civil Courts Jurisdiction Not Found Barred — Instances 


In the following cases, the jurisdiction of civil court was not found barred despite jurisdiction 
of special tribunal, empowered to deal with the subject matter of the dispute:— 


(a) Appellant insured a consignment of gold with the respondent-insurance company. 
The delivery of the gold was to be made to a consignee in Kuwait. Due to the 
invasion of Kuwait by the Iraqi forces, the consignment was lost from the strong 
room at the Kuwait Airport. The appellant’s claim before the National Commission 
was dismissed as no deficiency in service was found; however, the right of the 
appellant to approach the civil court remained alive.’ 


(b) Even where finality is accorded to the orders passed by the special tribunal, one will 
have to see whether such special tribunal has power to grant relief which civil court 
would normally grant in a suit and if the answer is in negative, it would be difficult 
to imply or infer the exclusion of civil court’s jurisdiction.*” 


(c) The allegation was that certain action of the electricity board and its officers was 
mala fide and without authority. Suit was for mandatory injunction against it. It 
was held that such a suit cannot be dismissed at the threshold without considering 
the merits. A statute can make provision, expressly, or by necessary implication, for 
barring the jurisdiction of the civil courts in respect of a particular matter; but the 
mere conferment of special jurisdiction on a tribunal in regard to certain specified 
matters does not, in itself, exclude the jurisdiction of the civil courts. Thus, when 
it is alleged that certain action taken by the electricity board and its officers is mala 
fide and without proper authority, a suit for mandatory and prohibitory injunction 
would be maintainable against the electricity board in order to restrain it from 


drawing up an electric line through the plaintiff’s property and for removing the 
pole already fixed.‘ 


(d) Where the claim of a person to compensation for land acquisition is not adjudicated 
upon in the land acquisition proceedings, he can sue separately the person who had 
actually received the compensation, to recover his share.*” 


(e) In the absence of assessment, no appeal is provided under section 139 of Rajasthan 
Municipalities Act, 1959, as there was nothing on record to show that there was 
an assessment of tax against the company or that there was a notite of demand 
made under section 149 for payment of octroi duty, remedy is not provided under 
section 149 of the said Act to oust the jurisdiction of the civil court as barred by 
necessary implication.*”’ 
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(f) 


(g) 


(h) 


(j) 


Under section 443 of the Calcutta Municipal Corporation Act, 1951, the 
corporation is entitled to issue licences against the payment of fees to theatres, 
circuses, cinema houses, dancing halls and other similar places of public resort, 
recreation or amusement, but not to other establishments. A restaurant which 
provides items of amusement occasionally or incidentally in its main business to 
its customers, is not a “place of public resort, recreation or amusement” similar 
to a theatre, etc, which form a class by themselves and it does not fall within the 
mischief of section 443. The mere fact that a person had applied and obtained a 
licence earlier, will not confer jurisdiction on the authority concerned, to require a 
licence.4”° . 


Where there was a dispute as to nature of land and board of revenue held it to be 
grove in appeal, the possession of the land was given to the claimant which affected 
rights of the village people; subsequent suit for declaration of title, permanent 
injunction and possession by villagers in representative capacity, by alleging that 
the land was grazing land and not grove, was found maintainable, since it was the 
only remedy available to the villagers and not barred by section 257 of the Madhya 
Pradesh Land Revenue Code, 1959 (20 of 1959).47 


Right to pre-emption under section 22(2) of the Hindu Succession Act, 1956, can 
be enforced by filing an application and not by a regular suit. The court before 
whom the application lies is the one within whose territorial limits the immovable 
property is situated or business is carried on. However, if the transfer has already 
taken place, the purchaser acquires joint right in the property subject to the right of 
pre-emption of other Class-I heirs. Thus, the procedure prescribed in section 22(2) 
of the Act which is meant for proposed or “intended transfer” would not be 
applicable and the pre-emptor can enforce the right by filing a suit under section 9 


of the Code.*?8 


Where under Mysore Religious and Charitable Institutions Act, 1927, suit alleging 
mismanagement of trust property is filed, the bar to jurisdiction of civil court would 
not apply in view of serious allegations of fraud/forgery. Such serious allegations 
can never be inquired into in a summary manner by a Muzrai Officer in the type 
of enquiry contemplated under section 17 of the Act. Therefore, provisions of 
section 18 are not meant to be a substitute for judicial proceedings.*” 


When there is a dispute between parties regarding establishment of title over the 
suit property on the basis of decree of pre-emption, it cannot be said that there was 
any challenge to the land acquisition proceedings or to the amount of compensation 
determined under the Land Acquisition Act, 1894. If the plaintiffs succeed in the 
suit in proving their title over the suit property, they would be entitled to the 
declaration sought for. The civil court would have jurisdiction to try and entertain 
suit. The award announced by the collector in respect of acquisition of land is 
conclusive as between the persons interested and the collector in respect of the 
amount of compensation. But the jurisdiction of civil court to entertain dispute 
regarding the entitlement of the said compensation is not barred.** 
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(k) Where a suit is filed against bank for recovery of amount towards damages based 
on unauthorised deduction of certain amount by bank from the account of the 
plaintiff, it was held by the Madras High Court that the suit is not barred by the 
Recovery of Debts Due to Banks and Financial Institutions Act, 1993. In the 
instant case, the suit was not only against bank but also against third party on 
whose complaint the deduction was made by the bank. Moreover, the claim in the 
suit was not a counter-claim against the bank and the cause of action alleged against 


the third party could not be decided by the DRT.*”? 


[s 9.43] Decision of Tribunals on Question of Jurisdiction 


When a tribunal has jurisdiction, under a statute, to decide a dispute, if and when certain 
facts exist, its decision can be attacked in civil courts on the ground that those facts do not 
exist, the fact that the tribunal has held that they exist would not alter the position, because 
no tribunal with limited authority can, by its erroneous decision, usurp jurisdiction which it 
does not possess;*? but, when the statute has, in addition, conferred on the tribunal authority 
to decide whether those jurisdictional facts exist, then its decision on that question is final and 
not open to review by civil courts.**” 


[s 9.44] Bar with Respect to Revenue Matters 


There is in general a bar to civil courts dealing with matters affecting government revenue. It 
is well recognised that where a revenue statute provides for a person aggrieved by an assessment 
thereunder, a particular remedy to be sought in a particular forum, in a particular way, it must 
be sought in that forum and in that manner, and all other forums and modes of seeking it 
are excluded. Construed in the light of this principle, it is clear that sections 84 and 86 of the 
Punjab Municipal Act, 1911, bar, by inevitable implication, the jurisdiction of the civil court 
where the grievance of the party relates to an assessment or the principle of assessment under 
this Act;** but the jurisdiction of civil courts to try suits brought by superior holders to recover 
their dues from inferior holders is not barred by section 85 of the Bombay Land Revenue 
Code, 1879.4 Section 4(c) of the Bombay Revenue Jurisdiction Act, 1876, likewise is not a 
bar to a suit in which there is a claim arising out of the alleged illegality of proceedings taken 
for the realisation of land revenue.‘ Language of section 56 of Andhra Pradesh (Andhra Area) 
Estates (Abolition and Conversion into Ryotwari) Act, 1948, more specially the provisions of 
sub-section (1) makes the order of settlement officer final and which cannot be questioned in 
any court. The jurisdiction of the civil court in this respect is ousted.**” 


The suit of the plaintiffs is not for the partition of the agricultural holding, but the 
plaintiffs, after getting order of partition from the revenue court under section 178 of the 
Madhya Pradesh Land Revenue Code, 1959 and also symbolic possession of allotment of 
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specific area and the defendant in spite of dismissal of his suit, has not handed over the 
possession and is occupying the field wrongfully and illegally without any interest; therefore, 
such a suit for possession and mesne profits, based on title is under sections 250 and 257 
of the CPC. That is the settled view.**® Where there was a dispute as to nature of land and 
board of revenue held it to be grove, in appeal, the possession of the land was given to the 
claimant which affected rights of the village people; subsequent suit for declaration of title, 
permanent injunction and possession by villagers in representative capacity, by alleging that 
the land was grazing land and not grove, was found maintainable since it was the only 
remedy available to the villagers and not barred by section 257 of the Madhya Pradesh 
Land Revenue Code, 1959 (20 of 1959).** The determination of question of bhumi-swami 
rights lies within the province of the civil court except the cases falling within the ambit of 
those specified under section 257 of the Madhya Pradesh Land Revenue Code, 1959 (20 of 
1959). For determination of any dispute in respect of cultivatory right or any other right 
in respect of the land which stand excluded from the preview of section 57(1) of the CPC, 
the jurisdiction of the civil court to adjudicate upon the dispute is expressly protected under 
section 111 of the CPC, subject to the exceptions carved out in section 257 of the CPC. 
Moreover, although in section 111 of the CPC, it is provided that the civil courts shall have 
jurisdiction to decide any dispute to which state government is not a party relating to any 
right which is recorded in the record of rights set by virtue of the provisions contained in 
O I, rule 3B of the CPC as applicable for the State of Madhya Pradesh (vide Madhya Pradesh 
Act No 15 of 1984), the implement of the same in any proceedings effecting the interest 
of the state in any manner has been made mandatory.“ The civil court had jurisdiction 
to try the suit for injunction when the title arose only incidentally. The objection to the 
jurisdiction of the civil court to try the suit on the ground that revenue court had exclusive 
jurisdiction is not sustainable, the suit being one for permanent injunction and the question 
of title arising only incidentally.““! Some municipal Acts expressly bar suits relating to the 
assessment and levy of municipal rates and taxes, but the civil courts have, nevertheless, 
jurisdiction to entertain such suits if it is shown that the assessment is mala fide or perverse**” 
or made on a wrong basis and ultra vires** or that the procedure enjoined by the Act has not 
been followed.*** The Privy Council has observed that on principle it is for the civil court to 
determine in the last resort the limits of the powers of a court of special jurisdiction.” In 
a suit to restrain the municipal authority from recovering the assessed sum on the ground 
that the assessment was illegal and ultra vires, the Lahore High Court held that the suit 
was not cognizable by the civil courts.““° This decision, it is submitted, is contrary to the 
observations of the Privy Council in the case mentioned below.“ 
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It is settled law that the exclusion of the jurisdiction of the civil court is not to be readily 
inferred, but such exclusion must either be explicitly expressed or clearly implied. The 
provisions of law which seek to oust the jurisdiction of civil court need to be strictly construed. 
It is true that the question of jurisdiction depends upon the allegations in the plaint and not 
the merits or the result of the suit. However, in order to determine the precise nature of action, 
the pleadings should be taken as a whole. The real point is not the stray or loose expression 
which abounds inartistically drafted plaints, but the real substance of the case gathered by 
confusing pleadings as a whole.‘ 


Under the Himachal Pradesh Holdings (Consolidation and Prevention of Fragmentation) 
Holdings Act (10 of 1954), consolidation proceedings remain in operation till the parties are 
put in possession of the lands which have fallen to their shares under the consolidation scheme. 
It is the duty of the authorities under the Act to put the parties in the physical possession of 
the lands in accordance with the Act and Rules. No symbolic possession has been envisaged, 
nor can the same be inferred, being totally foreign to the object and implementation of the 
scheme for consolidation of holdings. Therefore, the assertion of the plaintiffs that they were 
put in possession of the property and immediately dispossessed by the defendants, cannot be 
considered to be without any substance.** In a matter falling within the scope of adjudicatory 
function assigned to the consolidation authorities under the Uttar Pradesh Consolidation of 
Holdings Act, 1953, the jurisdiction of the civil court to entertain the suit in respect of said 
matters was expressly barred by section 49 of the Act.“ When the appellant and respondent 
both were allottees under the consolidation scheme, the question as to who should be in 
possession of any portion of land which is covered by the consolidation scheme is a question 
which can be only decided by consolidation officer under section 21(3) of Bombay Prevention 
of Fragmentation and Consolidation of Holdings Act, 1947 (62 of 1947). The jurisdiction 
of civil courts is barred by section 36A of the said Act.**! The bar to the jurisdiction of the 
civil court is not applicable to a suit between two contenders to the title of the land, not 
in any way affecting the scheme of consolidation under the Madhya Pradesh Land Revenue 
Code, 1959.4? Section 242 of the Uttar Pradesh Tenancy Act, 1939, prohibits the jurisdiction 
of civil courts only in respect of the rights given and claims arising under the Tenancy Act. 
The relief for declaration and the decree granted under section 59 of the Act was vitiated by 
fraud and collusion. Such a relief cannot be given by a revenue court; hence, the suit became 
maintainable under section 9 of CPC.*”? 


In view of the express bar under section 106 of the Maharashtra Land Revenue Code, 1966, 
no directions can be given to a collector in a decree to amend the survey records.*** The civil 
court has no jurisdiction to go into the question of conferment of proprietary rights under 
tenancy law. Thus, the question of whether the possession of land by a tenant as tenant at will 
on payment of rent had been converted into full ownership cannot be decided by civil court 
because of the ouster of civil court’s jurisdiction under section 101 of the Himachal Pradesh 


Tenancy and Land Reforms Act, 1974.45 
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The Karnataka High Court has held that the jurisdiction of civil court is not excluded 
either expressly or impliedly by the provisions of the Karnataka Land Revenue Act, 1964, or 
by the State Financial Corporations Act, 1951.4” 


In a case under the Mines and Minerals (Development and Regulation) Act, 1967 and 
Uttar Pradesh Minor Minerals (Concession) Rules, 1963, there was a demand for payment of 
royalty. The order of demand was not challenged and became final. Under notification issued 
by the State Government, arrears of are liable to be recovered as arrears of land revenue. Under 
the Uttar Pradesh Zamindari Abolition and Land Reforms Act, 1951, section 330(c) civil 
suits in respect of land revenue are barred. Thus, the consequential recovery of the amount of 
royalty so demanded become recoverable as arrears of land revenue and civil suit in respect of 
it would be barred.*”” 


On the question of whether persons who succeeded the recorded tenants were rightly 
recorded as tenants or not, the Supreme Court has held that this is a question which is 
determinable by revenue authority and civil court has no jurisdiction.*”8 


In cases where section 331A of the Uttar Pradesh Zamindari Abolition and Land Reforms 
Act, 1951, are applicable, the matter has to be decided by the assistant collector and not the 
civil court.**? 


Where the tenure holder in possession of land has filed suit for cancellation of the sale deed 
simpliciter, with no other relief, the civil court's jurisdiction would not be barred by invoking 
section 331 of Uttar Pradesh Zamindari Abolition and Land Reforms Act, 1951 (1 of 1951). 
Suit for cancellation of a void document will generally lie in the civil court and party cannot 
be deprived of his right for getting this relief under the law except when a declaration of title 
or status of a tenure holder is necessarily involved, where relief of cancellation of sale deed is 
surplus. Thus, so far as suit for cancellation of void sale deed is concerned, the suit filed before 
the civil court is legally maintainable specifically in view of section 31 of the Specific Relief 
Act, 1963, which declares that relief for cancellation of the sale deed can be granted by the 
civil court only.*®° ; 


A recorded tenure holder can institute suit for cancellation of sale deed, if alleged to be 
void in view of plaint allegations, in a civil court. An executant of deed or his successor could 
file suit in civil court for cancellation of void document/instrument. But a third person who 
is not recorded tenure holder or executant of the sale deed or his predecessor/successor is 
not competent to institute suit in a civil court in view of the fact that his claim necessarily 
involves declaration of his right, and the remedy lies in revenue courts only. It is left open to 
the plaintiff to choose whether his rights would be insulated by seeking cancellation of sale 
deed in civil court or by filing a suit for declaration of his rights as tenure holders. In case he 
chooses that due to existence of a registered sale deed which according to the plaint allegations 
is valid, the hurdles come into play and rights are impugned upon though the document is 
void, he is fully competent and has every justification to institute a civil suit in a civil court 
seeking cancellation of document for the relief of adjudging and declaring the document as 
void. It is consequent upon declaration/cancellation of the document that the correction in the 
revenue records would be effected accordingly and he would not be subjected to seeking fresh 
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declaration of his rights as bhumidhar in any suit under section 229B/209 of Uttar Pradesh 
Zamindari Abolition and Land Reforms Act, 1951 and it is the civil court which would be 
vested with the jurisdiction to entertain the suit. Where the plaintiff is neither executant of 
the instrument nor successor and happens to be a third party, notwithstanding the fact that a 
deed is cancelled on the basis of a civil court, the name of the plaintiff cannot be entered in the 
revenue record unless the plaintiff files a suit for declaration of his bhumidhari rights on the 
basis of so-called sale deed executed by the bhumidhar and this necessarily entails declaration 
of rights by the revenue court and plaintiff cannot claim any relief unless declaration is made 
in his favour, of his right as bhumidhar. Before entering into the question of cancellation of the 
void document, the civil court has to adjudicate upon and make declaration whether the sale 
deed in favour of the plaintiff is a valid one and this necessarily entails declaration of the title 
of the plaintiff as bhumidhar. It is not simply a denial of the title of the defendant itself on the 
basis of the deed but it is a declaration of title in favour of the plaintiff. Therefore, in such a 
case, it is only the revenue court which has jurisdiction to entertain the suit and the civil court 
has no jurisdiction.**! 


Declaration and adjudication of rights of tenure holders in respect of land lying in an area 
for which a notification has been issued under section 4(2) of the Uttar Pradesh Consolidation 
of Holdings Act, 1953, and adjudication of any other right arising out of consolidation 
proceedings and in regard to which a proceeding could or ought to have been taken under the 
Act, must be done in accordance with the provision of the Act only. In the instant case, the 
son was claiming an interest in the land lying in the area covered by a notification issued under 
section 4(2). The claim was made on the basis that he was the son of C, brother of N, and the 
lands were recorded in the name of N in a representative capacity on behalf of himself and his 
other brother. The claim was disputed by the appellants and other members of the family. This 
claim had to be adjudicated by the authorities constituted under the Act, since it was a matter 
falling within the scope of the adjudicatory functions assigned to the consolidation authorities 
under the Act. Jurisdiction of the civil court to entertain the suit was barred.“ When the 
panchayat does not dispute the title, it will not be open for the respondent to say that the 
jurisdiction of the civil court is barred in view of section 13 of Punjab Village Common Lands 


(Regulation) Act, 1961.18 
Civil court’s jurisdiction would not be barred in the following cases: 
(i) where the order under rule 18 of the settlement rules is patently illegal or without 
jurisdiction; 
(ii) where the remedy provided by the regulation to adjudge the objection raised is not 
sufficient; 
(iii) where complicated questions relating to title are involved; or 


(iv) where the plaintiff seeks declaration of his title over the land from which he is 
sought to be evicted. 


As to points (iii) and (iv) above, the assertion of title must be genuine and must not be 
a mere pretext. A bona fide claim of having title and not having only a husk of title should 
be made.*“ Kerala Land Reforms Act, 1963 (No 1 of 1964), sections 31 and 32 bar the 
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jurisdiction of the civil court. Application was filed by the tenant under section 31 of the 
Act before the tribunal, for fixation of fair rent. Suit for his eviction from disputed holding 
is barred by section 32, during the pendency of the application. When such an application is 
pending, suit by the landlord for his eviction is not maintainable.*® 


It can be safely said that the legal position is well settled that civil court has the jurisdiction 
to agitate upon the matter relating to title over the property. It is correct that if any claim 
is made as regards perfect partition, no civil court shall exercise its jurisdiction as envisaged 
under section 154(1)(d) of the Assam Land and Revenue Regulations Act, 1886 (1 of 1886). 
Section 154 of the Regulation provides that except where otherwise expressly provided in this 
Regulation or in Rule framed thereunder, no civil court shall exercise the jurisdiction in any 
matter mentioned in the various clauses under the section including clause (d) which relates to 
claim of person to perfect partition. Revenue court has been vested with the power to effect the 
partition whether perfect or imperfect, of the revenue paying properties. But at the same time, 
jurisdiction of the civil court to determine the right of the parties to the properties in dispute 
as well as the shares of which they are entitled to has not been taken away by the Regulation. 
In the instant case, though the matter was earlier agitated before the revenue court for effecting 
perfect partition, the petitioners, having failed to get adequate relief, approached the civil court 
by filing suit in question for declaration of right, title and interest over the suit land. In such 
premises, the court did not find any reason how this section 154 could debar the petitioners 
claiming to the title of the land in question from approaching the civil court. Section 62 also 
clearly vests a right upon the person to prefer a suit to the civil court for declaration of his 
right to any property. Therefore, the civil court is the absolute authority to adjudicate a dispute 
relating to the title and interest over the immovable property.*% 


Under Orissa Land Reforms Act, 1960 (16 of 1960), sections 15 and 67, suit for declaration 
of Sikmi tenancy falls within jurisdiction of revenue court. Jurisdiction of the civil court to 
decide the dispute is barred under section 67. Where one party to the dispute claims to be a 
tenant under the other party and there is a dispute of such relationship, either on account of 
factual position or on account of legal position, such dispute is to be decided by the revenue 
officer having exclusive jurisdiction. Jurisdiction of the civil court to try and decide such a 
matter is barred.” A suit for declaration of the title by the land owner, in case where the 
name of the land owner was deleted and the state had incorporated his own name in the rent 
abatement proceedings, the civil court shall have the jurisdiction to decide such questions.*® 


When only a part of the relief claimed can be granted by a tenancy court, the civil court has 
jurisdiction to entertain the suit for the rest of the relief. Hence, where the tenancy court cannot 
grant relief for damages and can grant only a relief of eviction, the civil court has jurisdiction to 
entertain the suit for damages.*® The order passed by the authority under Himachal Pradesh 
Land Revenue Act, 1954 (6 of 1954) can be challenged before the civil court.*” 


In the light of section 63 of the Karnataka Land Revenue Act, 1964 (12 of 1964) and 
section 9 of the CPC, the civil court’s jurisdiction under section 63 of the Karnataka Land 
Revenue Act, 1964, is expressly barred in respect of the proceedings against the state government 
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on account of any act or omission of the state government or any revenue officer. Unless the 
plaintiff first proves that prior to the institution of the suit he exhausted the remedy of appeal 
as provided in law for the time being in force, within the period of limitation prescribed in the 
statute, it is not possible in law for the plaintiff to institute the original suit challenging the 
orders referred to above passed by the second defendant. Against the orders dated 10 February 
1993 and 16 May 1995 of the second defendant, the plaintiff had a right of statutory appeal 
to the Karnataka Appellate Tribunal under section 49(c) of the Karnataka Land Revenue 
Act, 1964. Undisputedly, the statutory appeal was not presented by the plaintiff before the 
Karnataka Appellate Tribunal within the period prescribed under the provisions of section 51 
of the Karnataka Land Revenue Act, 1964 against those orders. The plaintiff had the right to 
urge all the grounds in the appeal, including the ground that the second defendant passed by 
the orders dated 10 February 1993 and 16 May 1995 against the plaintiff without complying 
with the mandatory provisions of the Act or rules and in compliance with the principles of 
natural justice in respect of the land in question. In view of the clear bar under section 63 of 
Karnataka Land Revenue Act, 1964, suit filed by the plaintiff was not maintainable. It follows 
that section 9, of the CPC will not come to the rescue of the plaintiff.” 


In a Gujarat case, a government servant filed a suit challenging his dismissal from service 
on the plea that finding of the disciplinary authority was based on no evidence. It was held 
that civil court had jurisdiction to go into the evidence and ascertain whether the decision of 
disciplinary authority was based on no evidence and if so, to quash order of dismissal.” 


The Telegraph Act, 1885 (13 of 1885), section 7B, creates a bar regarding civil court's 
jurisdiction to modify, remit and set aside an award or make it a rule of court. Civil court still 
has jurisdiction to refer the dispute between the parties to the Central Government for the 
appointment of an arbitrator. Section 7B does not, in any manner, oust that jurisdiction of 
the civil court.*”? 


Where plaintiff sues on the basis of trespass, civil courts have jurisdiction and revenue courts 
do not have jurisdiction.*”* The scheme of the Land Acquisition Act, 1894, is complete in itself 
and thereby the jurisdiction of the civil court to take cognizance of the cases arising under the 
Land Acquisition Act, by necessary implication stood barred. The civil court thereby is devoid 
of jurisdiction to give declarations on the invalidity of the procedure contemplated under 
the Land Acquisition Act.’ Under the Andhra Pradesh (Andhra Area) Inams (Abolition and 
Conversion into Ryotwari) Act, 1956, after the Act has come into the force, the jurisdiction of 
civil court to declare title to the Inam land, by necessary implication stood excluded.‘ 


[s 9.45] Title Watan Land 


When the matter pertaining to title to watan lands was pending before competent authority 
under Bombay Paragana and Kulkarni Watans Abolition Act, 1950 (50 of 1950) which has 
exclusive jurisdiction to deal with the matter, the civil court has no jurisdiction to decide title 
to such land.*”” 
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However, in a case relating to the Bombay Hereditary Offices Act, 1874 and Bombay 
Inferior Village Watan Abolition Act, 1959, the Supreme Court held that claim for hereditary 
interest or rights in respect of watan property based on adoption cannot be decided by collector 
and the jurisdiction of civil court is not excluded. Therefore, a suit for declaration before civil 
court is maintainable, as the question of adoption involves issues regarding the legal status and 
character of a person which can be decided only by civil court.*”* HL Duttu J speaking for the 
bench in the above case, observed as follows: 

As regards whether there is valid adoption or not, that question pertains to the status and 
legal character of an individual, which falls within the purview of Section 34 of the Specific 
Relief Act, 1963, and a suit for declaration before a civil court is maintainable. Therefore, 
the question whether a particular person has been given in adoption or not is different 
from whether a person has hereditary interest or rights in respect of a Watan property. If 
this distinction is drawn, there is no exclusion of civil courts jurisdiction under the Act. 
When a person claims on the basis of adoption, such an adoption cannot be decided by the 
Collector as the same involves legal status/character of a person which can only be decided 
by the civil court.*” 


[s 9.46] Trust Matters 


The question of whether the suit filed by the appellants is barred by the provisions of 
section 80 of the Bombay Public Trusts Act, 1950 (29 of 1950) has to be examined in the 
light of the relevant provisions. Section 9 of CPC clearly lays down that the civil court shall 
have jurisdiction to try all suits of a civil nature except suits of which their cognizance is either 
expressly or impliedly barred. It is well settled that the civil court has jurisdiction to try all suits 
of civil nature and the exclusion of jurisdiction of the civil court is not to be rightly inferred. 
Such exclusion must be either explicitly expressed or clearly implied. In Musamia Imam Haider 
Bax Razvi v Rabri Govindbhai Ratrabhai,*® the Supreme Court observed that it is necessary 
to bear in mind the important principle of construction which is that if a statute purports to 
exclude the ordinary jurisdiction of a civil court, it must do so either by express terms or by the 
use of such terms as would necessarily lead to the inference of such exclusion. This principle 
was reiterated in Dewaji v Ganpatlal.**' 


While dealing with a case relating to the bar to the maintainability of suits by section 93 
of the Madras Hindu Religious and Charitable Endowments Act, 1951, the Supreme Court 
held that section 93 is not a bar to the maintainability of civil suit. The section only imposes 
a restriction on suits, or other legal proceedings in respect of matters for which a provision has 
been made in the Act.**? SUBBA RAO, CJ, speaking for the division bench observed as follows: 


Under section 9 of the Code of Civil Procedure, the courts shall have jurisdiction to 
try all suits of a civil nature excepting suits of which their cognizance is either expressly or 
impliedly barred. It is a well settled principle that a party seeking to oust the jurisdiction 
of an ordinary civil court shall establish the right to do so. Section 93 of the Act does not 
impose a total bar on the maintainability of a suit in a civil court. It states that a suit of 
the nature mentioned therein can be instituted only in conformity with the provisions of 
the Act; that is to say, a suit or other legal proceeding in respect of matters not covered by 
the section can be instituted in the ordinary way. It therefore imposes certain statutory 
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restrictions on suits or other legal proceedings relating to matters mentioned therein. 
Now, what are those matters? They are: (1) administration or management of religious 
institutions; and (2) any other matter or dispute for determining or deciding which 
provision, is made in the Act. The clause “determining or deciding which provision is made 
in this Act”, on a reasonable construction, cannot be made to qualify “the administration 
or management” but must be confined only to any other matter or dispute. Even so, the 
expression “administration or management” cannot be construed widely so as to take in 
any matter however remotely connected with the administration or management. The 
limitation on the said words is found in the phrase “except under and in conformity with 
the provisions of this Act”. To state it differently, the said phrase does not impose a total bar 
on a suit in a civil court but only imposes a restriction on suits or other legal proceedings in 
respect of matters for which a provision is made in the Act. Any other construction would 
lead to an incongruity, namely, there will be a vacuum in many areas not covered by the Act 
and the general remedies would be displaced without replacing them by new remedies.‘ 


A three-judge bench of the Supreme Court while considering section 40 of the Mysore 
Religious and Charitable Institutions Act, 1927 which barred institution of civil suits in 
matters relating to religious trusts, held that bar to jurisdiction of civil court does not apply 
where serious allegations of fraud/forgery are made in the management of the trust.*** SN 
Variava J, speaking for the Bench in the above case, observed as follows: 

An enquiry contemplated under Section 17 is a summary enquiry of the type held 
under the various Land Revenue Codes. That it would be a summary enquiry is clear from 
section 37 of the Mysore Act. Such summary enquiries do not bar jurisdictions of civil 
courts. Even otherwise, we are unable to accept the submission that section 18(5) allows 
the Muzrai Officer to deal with cases where serious allegations of fraud and/or forgery are 
made. Section 18(5) merely enables the Muzrai Officer to pass ancillary or necessary orders 
in respect of matters covered by sub-sections (1) to (4) of the Section. The enquiry has to 
be in respect of matters laid down in sub-sections (1) to (4) of section 18. Further an order 
under section 18 can only be passed by the Muzrai Officer with previous sanction of the 
Government. This also shows that these provisions are not meant to be a substitute for 
judicial proceedings.** 

In a case relating to the Hindu Religious and Charitable Endowments Act, 1959, where 
the worshippers filed a suit in representative capacity claiming that suit property belonged to 
temple and sought permanent injunction, the Madras High Court held that sale in favour of 
the defendant without the permission of the Commissioner was sham and nominal and the 
suit filed by worshippers was maintainable.**° 


The Supreme Court noted that under the Indian Trusts Act, 1882, the legislature intended 
to confer jurisdiction only on civil court for deciding a dispute. It further noted that in 
Dhulabhai v State of Madhya Pradesh,” Justice Hidayatullah had examined the question as to 
how exclusion of jurisdiction of the civil court in context of express or implied bar created in 
any special law should be decided and laid down seven conditions for determining the question 
of bar for prosecuting the remedies in the civil court or tribunals constituted under any special 
law. The bench speaking through Justice Chelameshwar held that although the issue examined 
by Justice Hidayatullah pertained to bar created in special law vis-a-vis filing of the civil suit by 
an aggrieved party, yet the decision laid down the general principle as to how the courts should 
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decide the issue of express or/and implied bar in the context of the remedies available in law. 
It was held conclusively that though the Indian Trusts Act, 1882, does not provide any express 
bar in relation to the applicability of other Acts for determining disputes arising under it, yet 
there is an implied bar of exclusion of applicability of the Arbitration Act, 1940, for deciding 
the disputes relating to trust, trustees and beneficiaries through private arbitration. Therefore, 
disputes arising under the Indian Trusts Act, 1882, can only be adjudicated upon by the 
principal civil court of ordinary jurisdiction and not by an arbitrator despite the existence of 
the arbitration agreement to that effect.** 


Section 73 of the Rajasthan Public Trusts Act, 1959 bars jurisdiction of civil court. But 
where in a litigation the question was whether it was public trust or private trust and it was 
held to be a private trust and the decision became final, there was no question of applying the 
Rajasthan Public Trusts Act, 1959. It was held that zuter se disputes could only be decided by 
civil suits filed under section 9 of the Code.**? 


The allegations made in the plaint show that the only right claimed by the appellants is 
that of being ancestral pujaris of the temple. The appellants do not claim themselves to be the 
trustees of any trust as defined under section 2(18) of the Bombay Public Trusts Act, 1950. 
No declaration regarding the existence or otherwise of a trust or that any particular property is 
the property of such trust which comes within the purview of the deputy or assistant charity 
commissioner under section 79 of the Bombay Public Trusts Act, 1950, has been claimed. 
The only relief claimed is a declaration regarding the right of the appellants to function as 
hereditary pujaris or their pujariki rights of performing puja in the temple and a consequential 
decree for injunction for restraining the respondents from interfering with the aforesaid rights 
of the appellants. The reliefs so claimed do not at all come within the ambit of section 19 or 
section 79 of the Bombay Public Trusts Act, 1950, on which the deputy or assistant charity 
commissioner has the jurisdiction to hold an inquiry and give a decision. Therefore, the bar of 
section 80 of the Act which by the express language used is confined to “any question which is 
by or under this Act to be decided or dealt with by any officer or authority under this Act, and 
in respect of which the decision or order of such officer or authority has been made final and 
conclusive” would not apply.*”° 


[s 9.47] Suits Between Landlords and Tenants 


A suit for eviction or possession under the general law can be filed only in a civil court. If 
such suit is in respect of open land, the suit for possession will always lie in the civil court. If the 
suit is in respect of accommodation, viz, building where no relationship of landlord and tenant 
is alleged, the suit will lie in the civil court. If some unauthorised person committed trespass in 
the building owned by the plaintiff, he can file suit for possession against such trespassers in the 
civil court. If, however, relationship of landlord and tenant between the parties is admitted and 
the disputed property is building and the relief sought is possession by eviction of the tenant 
and for recovery of rent such suit will be triable by the rent court.“ 


In relation to a case under the West Bengal Premises Tenancy Act, 1997, it has been held 
by the Calcutta High Court that an application for repair of suit premises would not come 
under the bar imposed by section 44 of the Act. Such an application, being in the nature of 
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an interlocutory proceeding, would not come within the ambit of “proceedings” as defined 
in section 44. As such, civil court is competent to decide the application in accordance with 
law.*?? 


The question has often come up before the courts as to ouster of their jurisdiction in disputes 
between landlords and tenants when special courts are constituted for settling them. It has 
been held in accordance with the principles stated above that courts would have jurisdiction to 
interfere with the decisions of the tribunals only if they had acted in excess of the jurisdiction 
conferred by the statute or in contravention of the rules of natural justice. Thus, where a 
decision of the tribunal under the Orissa Tenants Protection Act, 1948, was assailed on the 
ground that the parties did not stand in the relationship of landlord and tenant, it was held 
that as the Act postulated such a relationship as the foundation for the exclusive jurisdiction 
of the tribunal, its decision was open to review by the civil court;*”* but when the legislature 
made the decision of the tribunal on that question final, the correctness of that decision could 
not be questioned in the civil courts. Though it is true that serious question of title cannot 
be decided by the revenue court and where basic relationships of landlord and tenant has been 
challenged, the same ought to be decided by the civil court, where a person has accepted the 
other parties as landlord by attornment and does not claim title and in himself, such question 
may be decided by the authority as they do not involve serious question of title.” Since no 
jural relationship of landlord and tenant existed between the respondent and the appellant, 
mamlatdar was not competent to decide the dispute and civil court alone had jurisdiction to 
decide the matter. When concurrent findings by the courts of fact were that the respondent 
was the owner of the premises and the appellants were in unauthorised occupants thereof, 


in such circumstances, only civil court and no other court will have the jurisdiction to order 
eviction.*” 


The tenancy of a shop presupposes a property in existence and there cannot be subsisting 
tenancy where the property is not in existence. When the tenanted shop has been completely 
destroyed by fire, the tenancy right stands extinguished as the demise must have a subject 
matter and if the same is no longer in existence, there is an end of the tenancy. Section 108(B)(e) 
of the Transfer of Property Act, 1882, has no application in case of premises governed by the 
State Rent Act. Therefore, when the tenanted premises is completely destroyed by natural 
calamities, tenant cannot resist dispossession on strength of section 108(B)(e) of Transfer of 


Property Act, 1882.‘ 


Since the words “parts of building” used in definition of word “building” under State Rent 
Act do not refer to land on which building is constructed but refer to any other super structure 
which is part of that main building and as the tenancy of the shop which was let out was 
a superstructure thus what is protected by the Act is the occupation of tenant in the super 
structure, so the tenancy no longer continues under State Rent Act. The subject matter of 
tenancy having been completely destroyed, the tenant can no longer use the said shop and in 
fact he has ceased to occupy the said shop. Section 11 of the State Rent Act does not provide 
for eviction of the tenant on the ground of destruction of the building or the super structure. 
Thus, when there is no super structure in existence, the landlord cannot claim recovery of 
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possession of vacant site under the State Rent Act. The Act is not intended to govern vacant 
land. The only remedy available to him is to file a suit in a civil court for recovery of possession 
of land. In view of the matter, the civil court was competent to entertain and try the suit filed 
by the respondent landlord. 


A land lady filed a suit for eviction on different grounds including bona fide requirement for 
personal use. The averments in the plaint did not show that the suit was filed in the capacity 
of “specified landlord” under the Madhya Pradesh Accommodation Control Act, 1961. It 
was held by the Supreme Court that the jurisdiction of civil court does not stand excluded, 
more so when the title of the land lady was disputed.* Explaining the definition of “specified 
landlord” as contained in section 23] of the Act, SB Sinha J, speaking for the bench in the 
above case, observed as follows: 

16. Chapter III-A provides for special provisions. It is confined to eviction of tenants 
on grounds of bona fide requirement of different classes of landlord specified therein. A 
summary procedure is provided for. Recourse thereto can be taken only by the specified 
landlord within the meaning of the provision of Section 23-J of the Act which means a 
“landlord who is a widow or divorced wife” amongst others. Amongst others a servant 
of any Government including a member of defence services, would also fall within the 
purviews of the said definition. Only a landlord who comes within the purview of the said 
definition is entitled to file suit on the ground of his or her bona fide requirement.” 


On the question of jurisdiction of civil court, the judgment went on to state as follows: 


36. The definition of “specified landlord” as contained in section 23-J of the Act is not 
as broad as the definition of the same term as contained in Section 2(b) thereof. A statute 
must be read, keeping in view the constitutional scheme of equality as adumbrated in 
Article 14 of the Constitution of India. Once a special benefit has been conferred on a 
special category of landlord, the same must receive strict construction. Even otherwise, it 
is well settled, that an exclusion provision must be construed strictly. A statute ousting the 
jurisdiction of civil court should also be strictly construed.>” 


A perusal of section 108(B)(e) of the Transfer of Property Act, 1882, shows that where a 
premise has fallen down under the circumstances mentioned therein, the destruction of the 
shop itself does not amount to determination of tenancy under section 111 of the Transfer 
of Property Act, 1882. In other words, there is no automatic determination of tenancy and it 
continues to exist. If the tenancy continues, the tenant can only squat on the vacant land but 
cannot use the shop for carrying on business as it is destroyed and further he cannot construct 
any shop on the vacant land. Under such circumstances, it is the tenant who is to suffer as he 
is unable to enjoy the fruits of the tenancy but he is saddled with the liability to pay monthly 
rent to the landlord. It is for such a situation that the tenant has been given an option under 
section 108(B)(e) of the Transfer of Property Act, 1882, to render the lease of the premises as 
void and avoid the liability to pay monthly rent to the landlord. Section 108(B)(e) cannot be 
interpreted to mean that the tenant is entitled to squat on the open land in the hope that in 
future if any shop is constructed on the site, where the old shop existed he would have right 
to occupy the newly constructed premises on the strength of original contract of tenancy.’ 


One co-owner inducted a tenant without the consent of other co-owners. The tenant ran 
a workshop without licence from the municipal corporation (as was then required under the 
law). It was held that a co-owner can sue for a declaration that the tenant had no right to 
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run the workshop and for permanent injunction.” The suit for ejectment and recovery of 
possession from legal heirs of deceased statutory tenant who continued to be in possession 
of premises beyond the period of one year from the date of death of the deceased tenant and 
thereby lost protection available to them in Delhi Rent Control Act, 1958 (59 of 1958) and 
became unauthorised occupants, is maintainable before the civil court and not barred under 
section 111 of Transfer of Property Act, 1882 (4 of 1882).*” 


A dispute regarding identification of boundaries between two adjacent land owners is a 
dispute of a civil nature, which can be entertained by a civil court.” Where an occupancy 
tenant has challenged the validity of the sale deed by way of which the land occupied by him 
was sold by a third person and the sale deed clearly showed that it was a small piece of land 
surrounded by the houses of different people and has been sold for construction of a house 
and the land in question was not established as an agrarian land, the jurisdiction of the civil 
court would not be barred.’ On a proper construction of Tamil Nadu Buildings (Lease and 
Rent Control) Act, 1960, the question on which the jurisdiction of civil court is excluded is 
only the determination as to the fair rent of the premises. It will not be open to the civil court 
to re-determine the rent payable by the tenant to the landlord because that is a matter squarely 
and exclusively within the jurisdiction of the rent controller and, therefore, impliedly excluded 
from the purview of the civil court; but, his decision is not final on the issue that opens up his 
jurisdiction and cannot preclude an owner from contending in a civil court, that he should not 
be asked to pay rent for his own property to someone else.” 


An analysis of section 91 read with section 93 Madhya Bharat Land Revenue and Tenancy 
Act (66 of 1950) shows that the recourse to a civil court is not available to a pakka tenant 
who has been dispossessed unless he exhausts the remedy under section 91 of the Act. In 
this connection, the use of the expression in section 93 of the Act that no order passed under 
sections 91 and 92 shall preclude any person from establishing such rights shows that a pakka 
tenant who has been dispossessed and claims recovery of possession is first required to take 
recourse to the remedy available under section 91 of the Act.” 


The civil court cannot pass a decree for possession against a tenant from the premises to 
which provisions of the Rent Control Act apply. Mere disclaimer of owner's title does not result 
in automatic termination of tenancy and hence decree cannot be passed against such a tenant 
also.*'° Section 13 of Haryana Urban (Control of Rent and Eviction) Act 1973, which gives the 
rights to the landlord to seek eviction of the tenant for default in the payment of rent, provides 
that the remedy and the forum and the decree of ejectment passed by the controller or the 
appellant authority or the revisional authority or conformation either in appeal or revision is 
final under the Act. Thereby, by necessary implication the jurisdiction of the civil court under 
section 9 is excluded.”" 


In a Madras case, the defendants agreed to pay a monthly rent of Rs 50. The plaintiff issued 
one month’s notice, terminating the tenancy which was from month to month with reference 
to the Tamil month. The original lease of the entire property could not be sustained, by reason 
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of the purchase by the defendants of the three-fourth share belonging to the three brothers 
of the plaintiff. Therefore, the plaintiff filed a suit praying for a decree: (i) for partition and 
separate possession of one-fourth of the share of the property after removing the superstructure 
and machinery; and (ii) for passing a decree for eviction of the defendants from plaintiff’s one- 
fourth share of the property and for costs. It was held that the suit as framed was maintainable 
and both the reliefs, namely, partition and separate possession and eviction, could be prayed 
for in the same suit. The plaintiff could not file a suit for eviction of the defendants from the 
entirety of the property, as the plaintiff was entitled to one-fourth share only. The only way 
the plaintiff could get possession of his one-fourth share in the property was to file a suit 
and combine, in one suit, the prayers relating to eviction as also for partition and separate 
possession. That was what he had done in this case and he was entitled to the reliefs prayed 
for.” 


An amendment to the Bombay Tenancy and Agricultural Lands Act, 1948, became 
applicable to the suit and the defendanr’s status as a protected tenant got revived by the time 
civil court was seized of the matter. Consequently, the civil court ceased to have the jurisdiction 
over the matter.”? The civil court has no jurisdiction to determine whether the person who 
succeeded the recorded tenant rightly is recorded as tenants. This determination can only be 
made by the revenue authorities.’’* A relief for actual possession under the Bombay Tenancy 
Act, 1939, from the defendants who claimed to be the protected tenants could be granted 
only by the revenue court and not by the civil court.’? It was after amendment to the Goa, 
Daman and Diu Agricultural Tenancy Act, 1964, in 1975, that the civil court lost jurisdiction 
to try the issue of tenancy relating to suit plots which are bagayat (garden) lands, as well as the 
question of nature of land. Therefore, civil court is precluded from deciding even incidentally, 
questions falling within the ambit of section 7 of the said Act, and, as such, it is necessary that 
the issue of tenancy raised by the respondent be referred to the mamlatdar for decision.>'® 


The sole question that possessed itself for consideration before the Hon’ble Supreme Court 
in Parvati v Fatehsinhrao Pratapsinhrao Gaekwad’ was whether the issuance of notification 
under sub-section (1)(b) of section 88 of Act 30 of 1956, on 21 May 1958, making the 
provisions of the Bombay Tenancy and Agricultural Land Act, 1948, inapplicable to the lands 
reserved for non-agricultural or industrial development of the municipal limit of the city of 
Baroda, retrospectively. It was held that if the Act does not at all apply then the determination 
of the rent of the suit land was made by the mamlatdar under the provisions of sections 8 and 
9 of the Bombay Tenancy and Agricultural Land Act, will be of no avail and the civil court 
will be competent to determine the rent payable by the tenant in respect of this land.*!* The 
mamlatdar is a tribunal of limited jurisdiction and the Bombay Tenancy and Agricultural 
Land Act itself contemplates that a negative declaration can be given by the mamlatdar in an 
application under section 4. This would contemplate that the legislature expressly conferred 
power on the mamlatdar to grant a negative declaration in limited cases. If section 7 of the Goa, 
Daman and Diu Agricultural Tenancy Act (7 of 1964) was all embracing and the mamlatdar 
could decide the issue of both positive and negative declarations, there would be no need 
to provide for negative declaration under section 4. No part of the Act or, for that matter 
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language of a statute, can be said to be otiose. That is a cardinal principle of interpretation. 
It is the duty of the court to give effect to the intent of the legislature. Once the legislature 
has expressly provided for grant of negative declaration in limited cases, it would contemplate 
ouster of jurisdiction in matter other than section 4. This would also be a harmonious 
construction as the jurisdiction of the civil court would not be ousted and there would be 
no conflicting judgments. The language of the Tenancy Act, therefore, contemplates that no 
negative declaration can be granted by the mamlatdar. Of course, when the issue arises before 
the mamlatdar, he can always decide whether the person who claims the right has so proved or 
not. This is the jurisdiction inherent in deciding an issue. That does not mean that because the 
mamlatdar could decide the issue either on a reference by a civil court or on application before 
him, he can assume jurisdiction not vested in him.’ 


[s 9.48] Civil Court’s Jurisdiction Barred by Rent Act — Counter Claim If 
Maintainable 

It is now well-settled that a decree passed by a court having no jurisdiction is a nullity. The 
civil court had no jurisdiction to pass a decree for eviction only on the basis that the tenant 
has denied their title. The matter might have been different if the civil court has otherwise 
jurisdiction to entertain a suit. The legislature has created new rights and liabilities for both the 
landlord and tenant in terms of the provisions of the said Act and provided a forum therefor. 
The jurisdiction of the civil court having been barred except in a situation where the proviso 
appended to sub-section (1) of section 10 would be attracted, the civil court has no jurisdiction 
to entertain a suit for eviction on a ground envisaged under section 10(2)(vi) of the Andhra 


Pradesh Buildings (Lease, Rent and Eviction) Control Act, 1960. The civil court, thus, had no 
jurisdiction to entertain the counter-claim.”° 


In suit for injunction filed by the appellant tenant against landlord, the landlord filed a 
counter-claim under O VII, rule 6 of the CPC claiming eviction of appellants, inter alia, under 
clause (e) of section 12(1) of the Madhya Pradesh Accommodation Control Act, 1961 (41 of 
1961). In view of Ch III-A and section 23A, which were inserted in the Act in 1983, was later 
amended and confined to specified landlord defined in section 23] thereunder, the civil court 
has jurisdiction to entertain counter claim with regard to eviction of tenant on ground of bona 
fide need for occupation as residence and decree for eviction passed by civil court is not vitiated 
for want of jurisdiction. 


[s 9.49] Ownership Certificate Issued by Rent Tribunal — Civil Court’s Decree 
Not Executable 


A civil court does not have jurisdiction to decide matters which are required to be dealt 
with by the tribunal under the said Bombay Tenancy and Agricultural Lands Act, 1948 (67 of 
1948). Thus, it is only the tribunal which can decide whether a person is deemed to be a tenant 
and whether he is entitled to purchase the land held by him. The civil court has no jurisdiction 
to decide such a question. Even if such a question was to be raised in a proceeding before it, 
the civil court would have to refer the issue to the authority under the said Act. The suit would 
then have to be disposed of in accordance with the decision of the authority. Thus, if the 
tribunal fixes a purchase price, and issues a certificate, then that certificate would be conclusive 
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proof of purchase. The civil court would then be bound to give effect to the certificate and 
cannot ignore it. In passing the decree and holding the appellant to be trespasser, the civil 
court has not considered the provisions of the said Act. The conclusion that the appellant is a 
trespasser is de hors rights of the appellant under the said Act. The appellant had already made 
an application under section 32O before the suit was filed by the respondents. Respondents 
were aware that the appellant had made such an application. The appellant was pursuing her 
remedy under the said Act before the appropriate authority. Respondents were also parties to 
those proceedings and were contesting those proceedings. These are not questions which could 
be raised before a civil court. Therefore, rightly neither respondents nor the appellant took 
up this question before the civil court. Even if the question had been raised, the civil court 
could not have decided it. The civil court would have had to refer the issues to the appropriate 
authority and then abide by its decision. A decree passed without the consideration of the 


provisions of the said Act must be subject to orders of the appropriate authority in proceedings 
under the said Act.*” 


Thus, so long as the certificate stands, the decree cannot be executed against the appellant. 
It is only if respondents succeed in getting the certificate set aside, in their pending revision, 
that they can execute the decree. 


[s 9.50] Suits Impliedly Barred 


Besides suits of which the cognizance is expressly barred, there are suits which are barred 
by general principles of law such as suits relating to acts of state and public policy (vide notes 
below.) No suit will lie to recover costs incurred in a criminal court.* Again, a suit will not 
lie for damages for defamatory statements made in the course of a judicial proceeding by a 
party or by a witness. The ground of this principle is “that it concerns the public and the 
administration of justice that witnesses giving their evidence on oath in a court of justice 
should not have before their eyes the fear of being harassed by suits for damages but that the 
only penalty which they should incur if they give evidence falsely should be an indictment for 
perjury”. A suit by a military servant alleging that his discharge from service was illegal is 
barred by implication.° Suit by a legatee claiming allotment of property during pendency of 
administration of estate suit as per probate will is impliedly barred and the plaint is liable to 
be rejected.’ 


The Orissa Development Authorities Act, 1982, has provided for adequate efficacious 
remedy for redressal of the grievance of a citizen who undertakes development/construction 
over his land in the shape of appeal to the state government or to the official designated by 
the state government and thereafter he can approach the high court invoking its certiorari 
jurisdiction. Similarly, the person aggrieved by an order of demolition passed under section 91 
of the Orissa Development Authorities Act, 1982, has adequate and efficacious remedy in 
the shape of appeal before the state government. The legislature in its wisdom has made the 
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decisions under the Act conclusive and final with a further stipulation that same shall not be 
questioned in any court of law and it is not for the high court to question that wisdom. Thus, 
the conclusion is irresistible that without exhausting the remedies stipulated under the special 
statute, i.e., Orissa Development Authorities Act, 1982, a person cannot knock at the doors 
of a civil court and that the civil court has no jurisdiction to entertain such a suit. Therefore, 
the jurisdiction of the civil courts is impliedly barred, so far as the redressal of the grievance 
for which adequate provisions have been enacted under the Orissa Development Authorities 
Act, 1982. The civil court has also no jurisdiction to grant interim injunctions restraining 
the statutory authorities from exercising the statutory powers conferred upon them. But then 
the civil courts shall have jurisdiction to examine cases where there are allegations that the 
provisions of the Act have not been complied with or the statutory authorities have not acted 
in conformity with the fundamental principles of judicial procedure.’ 


Where the agreement and the rules framed under the Electricity Act, 1910, provide 
complete remedy, no suit is maintainable under section 9 of the CPC being impliedly barred. 
It is true that ordinarily, the civil court has jurisdiction to go into and try the disputed 
questions of civil nature, where the fundamental fairness of the procedure has been violated. A 
suit seeking injunction restraining the board from proceedings in accordance with law cannot 
be maintained. Such suit is not maintainable because of its being impliedly barred under 
section 9. The mortgage being outside the scope of the Rajasthan Tenancy Act, 1955, the 
view that the mortgage was excluded in pursuance to section 43 of the Act and therefore, the 
residuary Entry 35 of Sch III was attracted, is untenable. Thus, sections 207 and 256 of the 
Rajasthan Tenancy Act, 1955, conferring exclusive jurisdiction on the revenue court is also 
inapplicable. The civil court has, therefore, jurisdiction to entertain the suit filed by the bank. 
On the question of jurisdiction, one must always have regard to the substance of the matter 
and not to the form of the suit.**° Where a statute gives a finality to the orders of the special 
tribunal, the civil court’s jurisdiction must be held to be excluded if there is adequate remedy 
to do what the civil courts would normally do in a suit. Where, however, there is an express bar 
of the jurisdiction of the court, an examination of the scheme of the particular act to find out 
the adequacy or the sufficiency of the remedies provided may be relevant.’ 


[s 9.51] Family Courts 


If the main dispute is between the parties to the marriage, then in view of section 8 of the 
Family Courts Act, 1984 (66 of 1984), the jurisdiction of civil court is barred and the family 
court has to try the suit.’ 


The Supreme Court has held that the words “suit or proceeding between the parties to 
a marriage” contained in Explanation (c) to Section 7(1) of the Family Courts Act, 1984 
cannot be read as “parties to subsisting marriage”, because divorce does not take it beyond 
the jurisdiction of family court.*” Sinha J, speaking for the three-judge bench of the Supreme 
Court in the above case, observed as follows: 
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The statement of Objects and Reasons, as referred to hereinbefore, would clearly go to 
show that the jurisdiction of the Family Court extends, inter alia, in relation to properties 
of spouses or either of them which would clearly mean that the properties claimed by the 
parties thereto as a spouse of other; irrespective of the claim whether property is claimed 
during the subsistence of a marriage or otherwise.” 


The Kerala High Court has held that the expression “with respect to the property of the 
parties’ contained in Explanation (c) to Section 7(1) of the Family Court Act, 1984, means 
property of either the husband or the wife or both, but it excludes any other person who has 
independent rights in the property. Thus, a suit for partition between husband and wife where 
son is a party is maintainable before civil court. It was observed that the words “or of either of 
them” following the expression “with respect to the property of the parties” in Explanation (c) 
to Section 7(1) of the Act would unmistakably lead to the conclusion that the expression refers 
to parties to a marriage and not parties to the proceedings.”” 


The Andhra Pradesh High Court’ has held that an argument that family court partakes 
all the characters of a civil court is undoubtable by virtue of section 10°” of the Act itself. It 
held that the distinguishing feature between a civil court and a family court at the maximum 
is that in addition to holding the powers of a civil court, the family court possesses the powers 
of criminal courts also in certain matters. The Family Courts Act, 1984, therefore can be said 
to be a further improvement or reproduction of the existing enactments dealing with the 
family matters, but not a complete substitution for the substantive and procedural laws that 
were holding the field earlier to its enactment. Conclusively, it was observed that irrespective 
of the provision, under which a proceeding is instituted before a civil court and landing in that 
forum, it continues to be governed by the provisions of the CPC. 


Where in a suit for partition an application under section 19 of the Hindu Adoptions and 
Maintenance Act, 1956, it was held by the Gauhati High Court that family court has exclusive 


jurisdiction to deal with suits or proceedings referred to in section 7(1) of the Family Courts 
Act, 1984.58 


In R Kasthuri v M Kasthuri, a suit was filed by plaintiffs seeking declaration of the first 
plaintiff as wife, second and third plaintiffs as children and the third defendant as mother, 
thus as the legal heirs of the deceased. The same was opposed by the defendants one and two, 
who also claimed to be the wife and son of the deceased. The suit was decreed by the trial 
court and affirmed by the first appellate court. The high court, in the second appeal, reversed 
the decision holding that, “having regard to the nature of the suit and the reliefs claimed 
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the civil court had no jurisdiction to entertain the suit which lay within the domain of the 
Family Court constituted under the Family Courts Act, 1984.” The Supreme Court found the 
decision of the high court untenable. Looking into the “statement of objects and reasons” and 
the scheme of the Family Courts Act, 1984, it held that “there is no family dispute between the 
plaintiffs and the defendants’. In its opinion, the dispute between the parties is purely a civil 
dispute and has no bearing on any dispute within a family which needed to be resolved by a 
special procedure as provided under the Act. No issue with regard to the institution of marriage 
and the need to preserve the same also arises in the present case. That apart, it found that the 
dispute between the parties can only be resolved on the basis of evidence to be tendered by the 
parties, admissibility of which has to be adjudged within the four corners of the provisions of 
the Evidence Act, 1872. It thus, set aside the order of the high court and remitted the case back 
to the high court for deciding it on merits. 


[s 9.52] Chit Fund 


The Chit Funds Act, 1982 (40 of 1982) came into force in the State of Karnataka with effect 
from 2 January 1984. If that is so, the suit filed on the basis of the chit which commenced in 
the year 1982 is not barred and is maintainable before civil court." 


[s 9.53] Code of Criminal Procedure, 1898 


An order made by a magistrate under section 137 of the Code of Criminal Procedure, 1898, 
cannot be called into question in a civil court, but a suit will lie for a declaration of exclusive 
ownership of land which a magistrate has declared to be a public highway;*! but not a suit 
to close the road.’ No suit lies by a “proclaimed” person against an auction-purchaser to 
recover from him property sold under sections 87 and 88 of the Code of Criminal Procedure, 
1898; but, a suit will lie to set aside an irregular sale under section 88," and a civil court 
has jurisdiction to entertain a suit for the recovery from the government of the proceeds of 
the sale of property attached and sold under sections 523 and 524 of the Code of Criminal 
Procedure, 1898.54 


Where the same issues arise for decision in the civil suit and in the criminal proceedings 
between the same parties, and involve complicated questions of fact and mixed questions of 
fact and law, proper forum will be the civil court. The civil suit was for the recovery of balance 
sale price and the criminal proceeding related to alleged cheating. The defence of the purchaser 
was that the goods supplied were sub-standard, entitling him to a claim for damages. Except 
for a blank statement that the defendant had cheated the complainant, the complaint did not 
disclose the ingredients of the offence. The criminal proceeding was quashed.’ The same set 
of events may give rise at times to civil rights as well as to a criminal offence and merely because 
provisions are specifically included in the Act dealing with criminal liability, the civil liability 
does not disappear.’ 
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Under the Jammu and Kashmir Government Servants’ Prevention of Corruption 
(Commission) Act, 1962, supply of copy of enquiry proceedings to the public servant is 
mandatory. Thus, where the enquiry was held without complying with the mandatory 
provisions of the Act, it was held by the Supreme Court that the order in such enquiry was 
without jurisdiction and the jurisdiction of civil court in such matters is not barred.” 


[s 9.54] Electricity Cases 


Where the agreement and the rules framed under the Electricity Act, 1910, provides 
complete remedy, no suit is maintainable under section 9 of the CPC being impliedly barred. 
It is true that ordinarily, the civil court has jurisdiction to go into and try the disputed 
questions of civil nature, where the fundamental fairness of the procedure has been violated. A 
suit seeking injunction restraining the board from proceedings in accordance with law cannot 
be maintained. Such suit is not maintainable because of its being impliedly barred under 
section 9.># 


Where a workman employed in the electricity board, Tamil Nadu filed a suit for declaration 
that the show cause notice issued to him was violative of the principles of natural justice, it was 
held by the Madras High Court that the civil court’s jurisdiction was not barred.**° 


However, the matter is quite different where there is question of theft of electrical energy 
and excess billing. Where the electricity board authorities issued notice to the consumer to 
disconnect service connection for alleged theft of power, the suit for injunction filed by the 
consumer without availing of the remedy provided in terms and conditions of agreement, was 
held to be not maintainable.’ In another case, where the electricity board had levied extra 
charges for alleged theft of electrical energy, it was held that although there was no express bar 
for filing suit in such matters, civil court’s jurisdiction would be impliedly barred since effective 
remedy of appeal is provided in the Indian Electricity Act, 1910.5 


In the undernoted cases,’ it has been held that civil court has no jurisdiction to entertain 
suits challenging electricity theft bills where the plaintiff has not availed of the remedy 
contemplated under the Electricity Act, 1910. In Punjab State Electricity Board v Ashwani 
Kumar, the Supreme Court has observed as follows: 


Section 9 of the CPC provides that the civil court shall try all suits of civil nature, 
subject to pecuniary jurisdiction, unless their cognizance is expressly or by necessary 
implication barred. Such suit would not be maintainable. It is true that ordinarily, the civil 
court has jurisdiction to go into and try the disputed questions of civil nature, where the 
fundamental fairness of procedure has been violated. The statutory circulars adumbrated 
above do indicate that a fundamental fairness of the procedure has been prescribed in the 
rules and is being followed. By necessary implication, the cognizance of the civil cause 
has been excluded. As a consequence, the civil court shall not be justified in entertaining 


548. Krishnan Lal v State of JK, (1994) 4 SCC 422 : (1994) 2 Mad LJ 117 (SC). 

549. Geeta Pump Pvt Ltd v District Judge, Saharanpur, AIR 2000 All 58; PSEB v Ashwani Kumar, (1997) 5 
SCC 120; SP Subramanya Shetty v KSRTC, AIR 1997 SC 2076; Hyderabad Vanaspati Ltd v APSEB, 
(1998) 4 SCC 470. 

550. Tamil Nadu Electricity Board v D Vasantha, (1998) Mad LJ (Supp) 33 (Mad). 

551. Superintending Engineer, Periyar Electricity Distribution Circle v Pavathal, (2002) 1 Mad LJ 515 (Mad). 

552. Nahar Enterprises v Chairman, T.N.E.B., (2007) 5 Mad LJ 58 (Mad). 

553. Tamil Nadu Electricity Board v Chakkravarthy, (2005) 2 Mad LJ 426 (Mad); V Kaliamoorthy v Asst. 
Divisional Engineer, T.N.E.B., (2000) 1 Mad LJ 174 (Mad); Superintending Engineer, Virudhunagar 
Electricity Distribution Circle v Marali Raj, 2008 (4) Civil Court Cases 172 (Mad). 

554. Punjab State Electricity Board v Ashwani Kumar, (1997) 5 SCC 120 : 1997 (Supp) CCC 1 (SC). 


Courts to try all civil suits unless barred Sec9 161 


this suit and giving the declaration without directing the party to avail of the remedy 
provided under the Indian Electricity Act and the Indian Electricity (Supply) Act and the 
Instructions issued by the Board in that behalf from time to time as stated above. 


Where a demand notice is issued for recovery of electricity dues and the consumer 
questions the correctness of the demand, it was held that an alternative remedy is provided 
in section 3(2)(a) of the Tamil Nadu Electricity Board (Recovery of Dues) Act, 1978, and 
as such civil suit is not maintainable.’ Where the plaintiff was issued a show cause notice 
to pay a sum of Rs 6,255/- by the electricity board, Tamil Nadu, it was held that the suit 
for declaration and permanent injunction filed by him was premature and not maintainable 
because he neither filed appeal provided by the Rules nor gave any valid reason for not 
doing so.** 


However, in a case relating to damages caused due to works undertaken under section 67 of 
the Electricity Act, 2003, the Himachal Pradesh High Court held that though the Act speaks 
about the powers of the Regulatory Commission to determine payment of compensation, 
there is no provision in the Act where there is a stipulation about the manner or the method 
of enforcement of the Commission's order. No provision lays down that the order of the 
Commission has the force of law or the force of decree of a civil court and therefore the absence 
of enforceability creates a void. Hence, civil court's jurisdiction is not barred.” 


Suit for mandatory injunction directing power corporation uninterrupted supply of energy 
to plaintiff consumer, through poles erected against roadside, instead of poles passing through 
forest, is maintainable before civil court.’ Where, by notification issued by Secretary, Bihar 
State Electricity Board, the demand charges and guaranteed energy charges are levied, the 
claim for remission of the amount on account of interrupted supply of electricity being 
not a proceeding before court, the limitation period of three years under Article 137 of the 
Limitation Act, 1963, would not apply. The limitation fixed by the notification issued by 
the board was found justified and limitation period fixed was found not arbitrary.” Under 
Regulation 46 of the Karnataka Electricity Board Electricity Supply Regulations (1988), the 
suit by the consumer challenging such claims before civil court was not barred, more so, when 
section 5 of Karnataka Electricity Board (Recovery of Dues) Act (51 of 1976) does not bar 
suit against the Board by consumer. Where, in the case of sanction for high cost electrical 
energy, the demand was made by the electricity board from consumer, for quota allotted for 
whole month, though he did not consume the same, on the ground that he did not surrender 
sanction, further claim for utilisation of temporary power by the consumer was made without 
there being written agreement and without depositing advanced consumption charges. On 
these facts it was held that such claims did not constitute supplemental claims and the appeal 
against claims was not maintainable. 


[s 9.55] Acts of State 


An act of the executive as a matter of policy performed in the course of its, relations with 
another state including its relation with the subjects of that state is an act of state. Typical acts 
of state are making and performing of treaties, the seizure or annexation of land or goods in 
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right of conquest or the declaration of war or of blockade.**' The expression “act of state”, 
however, has been used in different senses and its meaning has varied from time to time. At 
one time, the expression meant primarily acts done by governmental authorities in exercise of 
sovereign authority as contrasted with other kinds of acts done in the course of activities not 
pertaining to sovereign functions, such as trading.” In the 21st century, the expression has 
been defined to mean an act done by the sovereign of one state in relation to the sovereign 
or subjects of another state. It is a sovereign act which is neither grounded in law nor does it 
pretend to be so. Stated in different words, it is a “catastrophic” change constituting a new 
departure. The precise import of the expression “act of state” has been considered by the 
Supreme Court in a number of decisions.» The result of those may thus, be summed up: 


(i) An “act of state” is the taking over of sovereign powers by a state over a territory 
which did not previously form part of it; 


(ii) such taking-over may be by conquest, treaty, cession or otherwise; 


(iii) acquisition of a right to administer territories belonging to another state and to 
enact legislation therefore, is also an act of state, even though those territories do 
not merge in the acquiring state; 


(iv) the acquisition may be by a single act or it may be a gradual process spread over a 
number of years; 


(v) it is not within the competence of municipal courts to go into the question of the 
validity of an act of state; 


(vi) no right possessed by the citizen within the acquired territory prior to its being 
taken over could be enforced in the courts and it makes no difference that the 
treaty between the high contracting parties under which the territory is taken over, 
provides for the recognition of those rights; 


(vii) where, however, those rights have been recognised by the new state after it assumes 
sovereignty, they are capable of enforcement in the municipal courts, because there 
is no such thing as an act of state between a sovereign and its subjects.” 
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When an “act of state” is pleaded, the question which would arise is — “Did the State or 
its agents purport to act catastrophically or subject to the ordinary course of law”??? If the act 
is of the latter kind, it is not an “act of state”. The closure of the Air Transport Service of 
Portuguese India run by the former Portuguese Administration by the military governor of Goa 
after its acquisition by India through conquest was an “act of state”. So too, the termination of 
service by him of the employees, till then engaged by it. A municipal court has no jurisdiction 
to examine the propriety or the legality of such termination of service or the closure of the 
concern.*** 


[s 9.56] Political Questions 


Besides cases comprised in the expression “act of state”, there is another class of cases termed 
“facts of state”. It consists of matters and questions, the determination of which is solely in 
the hands of government. Illustrative of these are such acts as a declaration by government 
as to whether a state of war exists or whether a particular territory is hostile or whether a 
particular government is to be recognised as an independent state and the like.*® These are 
declarations or decisions of the government on questions having a bearing on its relations with 
other governments and are properly characterised as political questions. A civil court has no 
jurisdiction to go into them. Accordingly, disputes as to boundaries between two independent 
states cannot be the subject of examination by the municipal courts exercising jurisdiction in 
either state.””° Thus, where the real object of a suit is to settle the right of succession to a throne 
and the property right involved is only contingent, the court should decline jurisdiction.” 


The power of a Raj Pramukh to recognise as heir a claimant to the gaddi of a deceased 
jagirdar is an incident of sovereignty and is political in character and cannot form the subject 
of adjudication in court.” The Supreme Court, however, has held that recognising or de- 
recognising a person as a “Ruler” as defined in Article 366(22) of the Constitution is not an 
exercise of “political power which is a sovereign power”. Such a power can be exercised for an 
adequate reason and its exercise is amenable to scrutiny by the court.” It has also been held 
that courts in British India were entitled to determine the title to property situated within their 
jurisdiction belonging to an Indian Prince though a political question was involved in such 
determination.” ‘ 


[s 9.57] Encroachment on Statutory Right 
Under the Maharashtra Agricultural Produce Marketing (Regulation) Act, 1964, licence 


is required for working as commission agent within the “market area” defined in the Act and 
Rules thereunder. Therefore, if a person establishes an office as a commission agent within the 
market area, then the committee constituted under the above-mentioned Act has the right 
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to file a suit to restrain such persons from recovering, from the cultivators, commission in 
excess of the rate prescribed under the licence. Such persons are regarded as encroaching upon 
the statutory right of the committee to regulate the marketing of agricultural produce in the 
area. The fact that a criminal prosecution can be instituted under such Act does not bar the 
jurisdiction of the civil courts.” Amongst the decisions relied upon for this conclusion, were 
those mentioned below: | 


(i) Firm Kishore Chand v Budaun Electric Supply Co.*”° 
(ii) Bhudeb Mookerjee v Kalachand Mallik” 
(iii) Dhulabhai v State of Madhya Pradesh.’ 
The well-known judgment of Willes J, in Wolverhampton New Water Works Co v 


Hawkesford,’” was also considered. 


[s 9.58] Debt Relief 


The civil court cannot decide a question arising under the Maharashtra Debt Relief Act, 
1975 (Act No 3 of 1976), because the jurisdiction of the civil court is barred by section 7(1) 
and section 7(6) of the Act. Under these provisions, if a creditor raises a question that a person 
who claims to be his debtor is not a “marginal farmer, rural artisan, rural labourer or worker”, 
etc, the matter has to be decided by the revenue officer appointed by the district magistrate, 
called the “authorised officer” .58° 


In Jagdish,*' the Supreme Court dealt with the question of ouster of jurisdiction of the 
civil courts under section 34 of the SARFAESI Act, 2002. It held that section 34 bars the 
jurisdiction of civil courts to entertain any suit or proceeding in respect of any matter which 
a DRT or DRAT is empowered to determine under the SARFAESI Act, 2002. The Supreme 
Court held that section 34 completely barred the jurisdiction of civil court even in so far as the 

“measures” taken by a secured creditor under section 13(4), against which an aggrieved person 
has a right of appeal before the DRT or the DRAT, to determine as to whether there has been 


any illegality in the “measures” taken. 


The question before the Supreme Court in Mukesh Jain’® was that whether, in the instant 
case, the suit was maintainable against the proceedings initiated under the provisions of the 
SARFAESI Act, 2002. The application filed by the appellant under O VII, rule 11 of the 
CPC was rejected mainly for the reason that the tribunal had no jurisdiction to entertain the 
proceedings under the provisions of section 1(4) of the DRT Act as the value of the suit was 
less than Rs 10 lakh and therefore, a civil suit was the only remedy available to the respondents 
(original plaintiffs). It was held that the application submitted by the appellant bank under 
O VII, rule 11 of the CPC should have been granted by the trial court as, according to 
section 34 of the SARFAESI Act, 2002, a civil court has no jurisdiction to entertain any appeal 
arising under the Act. Thus, it was held that the DRT constituted under the DRT Act has 


jurisdiction to entertain an appeal as per section 17 of the Act even if the amount involved is 
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less than Rs 10 lakh. However, as a note of abundant caution, it was observed that the appellate 
jurisdiction must not be misunderstood with the original jurisdiction of the tribunal. 


However, in a case, where the plaintiff, an agriculturist, sought redemption of mortgage 
without payment, availing the benefit under the Tamil Nadu Debt Relief Act, 1982 (50 of 
1982), it was held by the Madras High Court that right of redemption is a common law 
remedy and the statute under which the special tribunal has been established, neither expressly 
nor impliedly bars the jurisdiction of civil court. It has been observed that the Act only 
provides additional body to indebted agriculturists.*** In another case, it has been held that for 
obtaining relief under the Tamil Nadu Debt Relief Act, 1980 (13 of 1980), the jurisdiction of 
the civil court is not barred. 


From the provisions of the Tamil Nadu Debt Relief Act, 1980 (13 of 1980), the legislative 
scheme is clear that the scheme is not to allow interference by any court with determination 
of the question of eligibility to receive benefit under the Act by the applicant-debtor by the 
tahsildar and his order is made final subject to an appeal under section 8. The legislative intent 
is to vest the jurisdiction to determine the question relating to eligibility for the benefits under 
the Act in the statutory authorities, to the exclusion of the court so that a debtor who is entitled 
to the benefits under the Act is able to enjoy such benefit without a hassle of a protracted 
litigation in a civil court or revenue court. The view taken by the high court that if a civil suit 
for realisation of the amount or any other relief based on the debt in question has been filed 
or on the filing of such a suit the tahsildar would lose his jurisdiction to deal with the matter 
if accepted will defeat the very purpose for which the legislature enacted the statute, that is, to 
grant relief to a certain class of debtors. If the view taken by the high court is accepted, then 
it would be easy for a creditor to prevent the debtor from getting benefits granted under the 
Act by filing civil suit relating to the debt. On the other hand, in section 4(b), a declaration 
is made that any civil court which entertains any suit or other proceeding against the debtor 
for recovery of any amount of such debt (including interest, if any); all suits and other 
proceedings (including appeals, revisions, attachments or execution proceedings) pending at 
the commencement of the Tamil Nadu Debt Relief Act, 1980, against any debtor for the 
recovery of any such debt (including interest, if any) shall abate. The further question that 
arises for consideration is what is the appropriate course to be followed in a suit which was 
filed by the creditor against the debtor before the debtor made the application to the tahsildar 
seeking relief under the Tamil Nadu Debt Relief Act, 1980, should it be dismissed immediately 
on filing or should it be suspended/stayed till the tahsildar disposes of the application filed 
by the debtor. In such a case, the proper and reasonable course to be followed is to stay the 
proceeding in the suit till the tahsi/dar/appellate authority disposes of the proceeding under the 
statute. If it is held in that proceeding that the debtor is not entitled to the benefit under the 
Act, then the civil suit may be proceeded with. If, on the other hand, it is held that the debtor 
is entitled to the benefits provided in the Tamil Nadu Debt Relief Act, 1980, then the suit has 
to be dismissed under section 4. In no case can it be held that by filing a civil suit for realisation 
of the mortgage amount the proceeding pending before the tahsildar or the appellate authority 
is to be dismissed without adjudication.”** A full reading of section 34 of the SARFAESI Act, 
2002 (54 of 2002) shows that the jurisdiction of the civil court is barred in respect of matters 
which a DRT or appellate tribunal is empowered to determine in respect of any action taken 
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“or to be taken in pursuance of any power conferred under this Act”. That is to say prohibition 
covers even matters which can be taken cognizance of by the DRT though no measure in that 
direction has so far been taken under sub-section (4) of section 13. It is further to be noted 
that the bar of jurisdiction is in respect of a proceeding which matter may be taken to the 
tribunal. Therefore, any matter in respect of which an action may be taken even later, the civil 
court shall have no jurisdiction to entertain any proceeding thereof. The bar of civil court 
thus applies to all such matters which may be taken cognizance of by the DRT, apart from 
those matters in which measures have already been taken under sub-section (4) of section 13. 
Therefore, it is incorrect to say that before any action or measure is taken under sub-section (4) 
of section 13, there would be no bar to approach the civil court.”*” 


On the factual score, a civil suit stands filed and thereafter the claim was preferred before 
the Commissioner of Payments in terms of the Sick Textile Undertakings (Nationalisation) 
Act, 1974 (57 of 1974). The right of a claimant to proceed before the commissioner and 
to file a suit to recover the amount due to him cannot, on a perusal of the statute, be taken 
away, though the claimant would not be entitled to recover any amount at both the ends. 
The amount paid by the commissioner would stand reduced to the extent of payment by the 
commissioner. The filing of the civil suit, thus, is not barred. Once the claim stands paid, 
though partially, question of proceeding with the suit would not arise. It is in this context, 
Supreme Court concurred with the findings of the Bombay High Court in Oriental Coal Co 
Ltd, Calcutta v Mohanlal Kisanlal’ and recorded its approval and similar concurrence also 
went to the decision of the Calcutta High Court in Barakar Coal Co Ltd v NC Mehta.” 


In Nahar Industrial Enterprises Ltd,” the Supreme Court has held that the term “suit” has to 
be confined in the context of sub-section (1) of section 22 of Sick Industrial Companies (Special 
Provisions) Act, 1985 (SICA)°?! to those actions which are dealt with under the CPC and not 
in the comprehensive over-arching proceedings so as to apply to any original proceedings 
before any legal forum. The term “suit”, therefore, would apply only to proceedings in civil 


court and not actions or recovery proceedings filed by banks and financial institutions before 
a tribunal such as DRT. 


The DRT Act has been enacted with a view to provide a special procedure for recovery of 
debts due to the banks and the financial institutions. There is hierarchy of appeal provided in 
the Act, namely, filing of an appeal under section 20 against order passed by DRT directing 
sale of mortgaged property and this fast-track procedure cannot be allowed to be derailed either 
by taking recourse to proceedings under Articles 226 and 227 of the Constitution of India or 
by filing a civil suit, which is expressly barred. Even though a provision under an Act cannot 
expressly oust the jurisdiction of the court under Articles 226 and 227 of the Constitution of 
India, nevertheless when there is an alternative remedy available, judicial prudence demands that 
the court refrain from exercising its jurisdiction under the said constitutional provisions. The 
high court should not entertain the petition under Article 227 of the Constitution of India and 
should direct the party to take recourse to the appeal mechanism provided by the Act.” 
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An application was filed by the bank under the DRT Act before the tribunal for recovery 
against borrower company. During the pendency of the said application before the tribunal, 
the borrower company filed civil suit against the bank alleging breach by bank in not releasing 
sanctioned loans. It was held by the Supreme Court that the suit of the borrower company and 
bank's application before the tribunal are not inextricably connected and as such the provisions 
of section 31 of the Act are not applicable. Further, the suit was not counter-claim to the 
application filed by the bank. Thus, the application filed by the bank for transfer of the suit to 
the tribunal was not maintainable.’ RV Raveendran J, speaking for the division bench in the 
above case, observed as follows: 

9. The issues that arose in the Bank’s application was whether the borrower failed to 
repay the sums borrowed and whether the Bank was entitled to the amounts claimed. 
On the other hand, the issues that arose in the borrower's suit were whether the Bank 
had promised/agreed to advance certain monies; whether the Bank committed breach in 
refusing to release such loans in terms of the sanction letter; whether the borrower failed 
to fulfil the terms and conditions of sanction and therefore the Bank’s refusal to advance 
was justified; and even if there was breach, whether the borrower suffered any loss on 
account of such non-disbursement and if so whether the borrower was entitled to the 
amounts claimed. While the claim of the Bank was for an ascertained sum due from the 
borrower, the claim of the borrower was for damages which required firstly a determination 
by the court as to whether the Bank was liable to pay damages and thereafter assessment 
of quantum of such damages. Thus there is absolutely no connection between the subject- 
matter of the two suits and they are in no way connected. A decision in one does not 
depend on the other. Nor could there be any apprehension of different and inconsistent 
results if the suit and the application are tried and decided separately by different forums. 
In the circumstances, it cannot be said that the borrower's suit and the Bank’s application 
were inextricably connected.” 


[s 9.59] Debt Recovery Tribunal Not Subordinate to High Court 
Section 41(b) of the Specific Relief Act, 1963 (47 of 1963) provides that there cannot be 


any injunction restraining a person from instituting or prosecuting any proceeding in a court 
not subordinate to that from which the injunction is sought. But, here it is not a case, which 
falls under section 41(b). The injunction restraining the respondents from proceeding with 
the case before the DRT does nort fall within the scope of section 41(b). On the other hand, 
it is a question as to whether the high court had jurisdiction or not. If the DRT has exclusive 
jurisdiction and the high court ceases to have jurisdiction, in that event, it is not a question 
of granting injunction restraining the respondents from proceeding with the same. But it is 
a case whether the high court has jurisdiction to proceed with or not, if it has jurisdiction, 
in that event, it can very much grant the injunction. If it has no jurisdiction, it cannot do 
so. Even if it is assumed that section 41(b) applies, still then DRT as such is not a court 
subordinate to the high court. It does not fall within the hierarchy of the courts as provided 
in the Bengal, Agra and Assam Civil Courts Act, 1887. The tribunal constituted under the 
Debts Recovery Tribunals (Procedure) Amendment Rules, 1994 is not a court. It is a tribunal 
having the trappings of a court. A tribunal with trappings of court cannot be equated with 
a court as is understood from the expression “Court”. Subordination under Article 226 of 
the Constitution of India does not make DRT a court subordinate to the high court within 
the meaning of section 41(b) or for the purpose of appeal or revision as the case may be. So 
far as Article 227 is concerned, it is a power conferred on the high court by the Constitution 
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of India, for exercising superintendence over all courts and tribunals subordinate to it. It 
makes a distinction between courts and tribunals and brings within its sweep both courts and 
tribunals. Therefore, subordination of tribunal under Article 227 of the Constitution of India 
subject to power of superintendence is not a subordination of a court within the meaning of 
section 41(b). Therefore, the high court cannot stay further proceedings pending before a 
tribunal in exercise of its jurisdiction envisaged under section 9 of the CPC and/or by reason 
of clause 12 of the Letters Patent. Therefore, DRT is not a court subordinate to the high court 
exercising co-ordinate jurisdiction under clause 12, as contemplated in section 41(b). This suit 
for injunction would not be maintainable before the high court by reason of section 18 of the 
DRT Act. This suit is maintainable before the DRT. Thus, so far as the high court exercising 
original side jurisdiction is nothing more than a court of co-ordinate jurisdiction. Inasmuch 
as, the same suit is sought to be proceeded with before the high court as a court of trial. Under 
section 31, the records of this suit are to be transmitted to the DRT. Whereas out of the 
same cause of action, the respondents have initiated the proceeding in the DRT. Therefore, in 
relation to these proceedings, the DRT and the high court cannot be placed at a level higher 
than court of co-ordinate jurisdiction.” 


The petition filed by the bank before the DRT under section 17 of the Recovery of Debts 
Due to Banks and Financial Institutions Act, 1993 (51 of 1993) can only be adjudicated by the 
DRT constituted under the Special Act, namely the DRT Act. Therefore, by the introduction 
of the DRT Act, there cannot be any dispute that the high court or any civil court cannot 
adjudicate the claim of the bank to recover debts due under section 17 of the DRT and it is 
the DRT which alone has the exclusive jurisdiction to try such claims. Accordingly, the high 
court cannot have any jurisdiction to try and adjudicate the application filed by the bank to 
recover its dues from the company even if the said application can be transferred to the high 
court because the application filed by the bank before the DRT can only be decided by the 
DRT under the DRT Act. Therefore, the question of trying the same by the high court after 
transfer cannot arise at all. If such a suit is tried after transfer, the judgment and decree that 
would be passed by the high court would be a nullity and without jurisdiction. Therefore, the 
question of jurisdiction readily comes into play, that is to say, the high court has no jurisdiction 
or cannot have any jurisdiction to try the pending application filed by the bank before DRT 
under the DRT Act and such being the position in law, the question of entertaining a petition 
under clause (13) of the Letters Patent to transfer the application filed under section 17 by the 
bank against the company from the tribunal to the high court cannot arise at all. Similarly, the 
high court also cannot grant stay against proceedings pending before the DRT. 


[s 9.60] Finality 


The fact that a provision in a statute declared a certain order to be “final”, does not apply 
where the provisions of this Act have not been complied with, or the statutory tribunal has not 
acted as per fundamental principles of judicial procedure. Several other aspects, like the scheme 
of the Act, adequacy and sufficiency of remedies provided, etc, have to be considered.””” 


Whenever a right is created by a statute and that statute provides a machinery for the 
enforcement of the right, the civil court’s jurisdiction is barred; but, if the right is a pre-existing 
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one at common law and the statute provides only a new remedy for its enforcement, then a 
civil suit is not barred.” 


Under the Rajasthan Municipalities Act, 1959 (38 of 1959), sections 139 and 143, the 
Municipal Council sent a letter to inform the company that the agreement between them was 
terminated and octroi duty would be charged. No assessment or alteration of assessment was 
made by this letter. Nor was it a notice of demand. The civil court's jurisdiction is not ousted 
in such matters.*” 


[s 9.61] Partition 


The plaintiff and his three brothers owned a property. The vacant site was leased by these 
four brothers to the defendants under a lease deed dated 28 October 1955, for the purpose of 
construction of a rice mill. The monthly rent agreed to was Rs 200/-. The defendant-lessees 
were permitted to put up a building to install machinery and to remove the same at the end 
of the lease period of 10 years. There was a clause that at the end of the 10 years’ period, 
the defendants shall hand over vacant possession after removing the super-structure and the 
machinery. In September 1957, the defendant lessees purchased the three-fourth share of the 
three brothers of the plaintiff. Consequently, there was a fresh agreement between the plaintiff 
and the defendants in relation to the undivided one-fourth share of the plaintiff, for which the 
defendants agreed to pay a monthly rent of Rs 50/-. The plaintiff filed a suit for partition and 
separate possession of one-fourth share of the suit property. It was held that the suit as framed 
was maintainable and both the reliefs, namely, partition and separate possession and eviction 
could be prayed for in the same suit.” 


[s 9.62] Amalgamation of Plots 


Where the dispute between the parties is as to whether any permission was granted by 
the plaintiff to the defendants for the purpose of amalgamation of two plots or not and the 
plaintiff’s specific case was that no such permission was given to the defendants either in the 
Development Agreement or in the Power of Attorney which was executed in their favour. The 
question which fell for consideration is as to whether the suit filed by the plaintiff can be tried 
in civil court or not. 


From the perusal of the said section 149, Maharashtra Regional and Town Planning Act, 
1966 (37 of 1966), it is apparent that every order passed or direction issued by the state 
government or order passed or notice issued by any regional board, planning authority or 
development authority under the Act shall be final and shall not be questioned in any suit or 
legal proceedings. The Maharashtra Regional and Town Planning Act, 1966 empowers the 
government to issue various orders or directions regarding numerous matters pertaining to 
either reservation or preparation of development plan, etc. The civil courts jurisdiction is 
ousted in respect of such matters where state government or its authorities alone are empowered 
under the Act to adjudicate or decide any matter. In the present case, dispute is regarding the 
question as to whether the plaintiff had permitted the defendants to apply for amalgamation 
for the two plots or not. The dispute therefore is one which is arising out of the terms and 
conditions of the contract or the terms and conditions in the power of attorney which is 
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executed by the plaintiff. Therefore, bar of section 149 would not be applicable to the facts of 
the present case. Moreover, a division bench of the Bombay High Court in a judgment in the 
case of Raja Bahadur Motilal,®' in para 12 has observed as under: 


What is necessary under section 149 to acquire finality and invite the bar of civil 
suit is, it should be an order passed or direction issued by the State Government or it 
should be an order passed or notice issued by any Regional Board Planning Authority 
or Development Authority under this Act. It is provided by this section that no such 
order shall be questioned in any suit or in any legal proceedings. It is obvious therefore 
that a suit or legal proceeding for quashing a deemed permission under section 45(5) is 
maintainable. Even otherwise under section 149 what is barred is questioning of an order 
made under the Act in the civil suit. It does not bar any suit whereby a party to it can be 
prevented from acting on an action and order made under the Act. The bar spelt out by 
section 149 is therefore very limited.°” 


[s 9.63] Deemed Sanction of Construction 


Where the building was constructed by the plaintiff on the basis of “deemed sanction” 
under section 31(5) of the Himachal Pradesh Town and Country Planning Act, 1977 (12 
of 1977), the notices issued by the authority that the construction was without sanction and 
liable for demolition, the suit filed by the plaintiff that the notices were illegal and void was 
found maintained before civil court.°” 


[s 9.64] Restrictive Covenant 


A company incorporated in Germany entered into contract with an Indian company. The 
Indian company was to sell certain goods in India. There was a negative covenant, restraining 
the company from selling goods after termination of the contract. It was held that this covenant 
was not enforceable.° 


[s 9.65] Assignment 


A contract was in the name of an individual. The suit was filed in the name of the company. 
There was no assignment from the individual, Ludwig Taprogge, to the company, Taprogge 
Geselleschaft MBH, as per pleadings. It was held that the company did not have any right to 


sue on the contract.® 


[s 9.66] Special Statutes 


Where a special statute creates a special right or liability and provides for its determination 
by a special forum, the jurisdiction of ordinary courts is still not ousted where: 


(i) the relevant section in the special statute provides that the finality is “for the 
purposes of this Act” (and not generally or for all other purpose); 


(ii) the statute does not lay down that all questions about the special right, etc, shall be 
determined by the special forum; or 
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(iii) if the remedy provided is not adequate to do all which a civil court can do. 
(Dhulabhai's case% applied, as regards situations (i) and (ii) above). 


If the remedy provided by the special statute is not adequate, then the jurisdiction of the 
ordinary courts is not ousted, The use of the expression “finality” in section 2(1)(a), Bombay 
Personal Inams Abolition Act, 1952, is not intended to bar the jurisdiction of civil courts.* 
The jurisdiction of the civil court to adjudicate title of the parties is not barred by the virtue 
of the provisions of Tamil Nadu Minor Inams (Abolition and Conversion into Ryotwari) 
Act, 1963.6 The decision of a tahsildar under section 3 of Andhra Pradesh (Andhra Area) 
Inams (Abolition and Conversion into Ryorwari) Act, 1956, that the property was not a Wakf 
property was not within jurisdiction. In such circumstances, the bar of section 14 of the Act 
will not apply as it pre-supposes an order passed within jurisdiction.*° No suit or proceedings 
shall lie before the civil court against the decision of the Wakf board to include property in the 
register of Wakf.°!! 


Under the Christian Marriage Act, 1872, maintenance to neglected Christian wife and 
children can be awarded even though there is no provision for such relief in the said Act. A civil 
suit for maintenance can be instituted as taking cognizance of such a suit is neither expressly 
nor impliedly barred.°'? AS Pachhapure J in the above case observed as follows: 


12. Law cannot be made to meet any sort of eventuality and in such circumstances, 
if the provisions of the Indian Christian Marriage Act, 1872, (hereinafter called as “the 
Act 1872” for short) is perused, it provides the procedure regarding the performance of 
marriage, but at the same time does not contain any such provision as to the relief that 
has to be provided, in case, if the wife and children are neglected by the husband. Even 
if the marriage under the Indian Christian Act, 1872 is a contract, when a breach occurs, 
there are certain obligations on the part of the spouses. If the facts are looked into in the 
context of the provisions of the Act 1872, there is no prohibition so far as the award of 
maintenance, in case, if the wife or children do not have their own economic provision or 
source of income for their survival. Thereby, under the provisions of Section 9 of CPC, all 
the civil suits can be tried by the courts unless there is any specific bar.®’? 


In the above decision, a passage from the decision of the Supreme Court in MV 
Elisabeth v Harwan Investment and Trading Pvt Ltd’ was quoted, wherein it has been observed 
as follows: 


17. The judicial power of this country, which is an aspect of national sovereignty, is 
vested in the people and is articulated in the provisions of the Constitution and the laws 
and is exercised by courts empowered to exercise it. It is absurd to confine that power to 
the provisions of imperial statutes of a bygone age. Access to court which is an important 
right vested in every citizen implies the existence of the power of the court to render justice 
according to law. Where statute is silent and judicial intervention is required, courts strive 
to redress grievances according to what is perceived to be principles of justice, equity and 
good conscience. 
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A suit for declaration and permanent injunction was filed for restraining cancellation of 
Patta granted under the Updating Registry Scheme. It was held by the Madras High Court 
that the provisions relating to abolition and vesting of property under the Tamil Nadu 
Minor Inams (Abolition and Conversion into Ryotwari) Act, 1963, do not have the effect of 
obliterating or destroying any pre-existing right. Since the statutory authorities have exercised 
their jurisdiction in a summary manner, the jurisdiction of civil court is not barred in respect 
of adjudication of claims of title and issues which are not required to be adjudicated for the 
purpose of enforcement of the laws, which intends to implement ryotwari settlement. It was 
further held that even where finality is accorded, civil court is entitled to nullify such order.” 


In a case, where Inam land had been granted to a temple and the Inam Tehsildar granted 
Ryotwari Patta to the defendant, it was held by the Madras High Court that the suit filed by the 


Pp E a $ bilai ig bie 
temple for declaration of title is maintainable and civil court has jurisdiction to adjudicate. 


In another case, it was held by the Madras High Court that Ryorwari Patta granted by 
the tribunal constituted under the Tamil Nadu Minor Inams (Abolition and Conversion in 
Ryotwari) Act, 1963, could be a question before a civil court. Orders passed and decisions 
rendered under the Act being given finality does not have the effect of ousting the jurisdiction 
of civil court.°!” 


A civil court can interfere if the statutory authority acts in violation of rules, or acts in abuse 
of its authority or in violation of fundamental principles of judicial procedure. Where fresh 
interview was held for the post of assistant teacher in violation of the order of the court and in 
contravention of the statutory rules of recruitment, the civil court can interfere. Application 
under Article 227 of the Constitution of India challenging maintainability of a civil suit is 
liable to be dismissed.°'* If a right or liability is created by statute, two situations may arise: 


(i) The statute may create a specific forum for its enforcement. 


In such a case, the question of whether the civil court's jurisdiction is impliedly 
excluded within the meaning of section 9 of the CPC is one of statutory construction. 
If the right is new one, ouster may be inferred. 


(ii) If, while creating a liability, no machinery is provided for enforcement, civil courts 
can entertain the suits, besides the suit of which the cognizance is expressly barred. 


These are suits which are barred by general principles of law. 


To ensure expeditious settlements of consumer disputes, the electricity board issued 
a commercial circular which provided settlement of all consumer dispute by circle level 
committee constituted by the board for that purpose. Where the consumer challenged the 
clubbing of two metres and demands of common bills, by way of civil suit, such suit was not 
maintainable as only the committed had the jurisdiction to entertain the petition.“ A bare 
perusal of section 330(c) of the Uttar Pradesh Zamindari Abolition and Land Reforms Act, 
1950, read with proviso to rule 285K framed thereunder, is sufficient to indicate that the 
institution of a suit in the civil court for the purpose of setting aside a sale on the ground of 
fraud is not barred.®° 
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Where an order was passed by the collector for confiscation of goods under section 6A of the 
Essential Commodities Act, 1955, the aggrieved person has remedy of filing an appeal against 
that order under section 6C and civil suit filed against the order would not be maintainable as 
the civil court's jurisdiction is expressly barred under section 6E in case of seizure or any other 
order under the Act in relation to essential commodities.™! 


[s 9.67] Mines and Minerals 


Forum under section 23 of the Coking Coal Mines (Nationalisation) Act, 1972 (36 of 
1972) is an additional forum. It does not oust the jurisdiction of the civil court under the 
general law and the suit before the civil court is maintainable. Besides that the liability of the 
erstwhile owner of a coal mine does not cease due to vesting of coal mines. 


[s 9.68] Hard Coke Plant 


An authority under the Public Premises (Eviction of Unauthorised Occupants) Act, 1971, 
has a very limited jurisdiction and it has to determine only a dispute that may arise, viz-a-viz 
a public premise. Upon an application made before it, it has to proceed in a summary disposal 
thereto. The question as to whether the area formed part of the Royal Tisra Colliery or not, 
consequently making it a public premise is a question that becomes the focal point of the 
instant case and it, therefore, obviously involves determination/finding of fact. Undoubtedly, 
while attempting to come to such finding, the authority may be faced with complicated 
question of title as is involved in the instant case. The authority in the aforementioned case 
cannot be said to have the jurisdiction to embark upon the domain of the civil court for the 
purposes of adjudicating on a question of a complicated title, which can only be done by a civil 
court. It would be extremely unreasonable to allow a court vested with summary procedure 
to give a finding which can only be arrived at by a civil court having the necessary judicial 
competence.” 


[s 9.69] Service Matters 


The broad guiding consideration for determining whether jurisdiction of civil court is 
excluded, is this: 


(a) If a right, not pre-existing in common law, is created by a statute and that statute 
itself has provided a machinery for the enforcement of the right, both the right 
and the remedy having been created by that statute, a finality is intended. The civil 
court's jurisdiction is impliedly barred; 


(b) If, however, a right pre-existing in common law, is recognised by the statute and 
a new statutory remedy for its enforcement provided, without expressly excluding 
the civil court’s jurisdiction, then both the common law remedy and the statutory 
remedy might become concurrent remedies, leaving open an element of election to 
the persons entitled to sue in the civil court or in the statutory tribunal.®* 


621. State of Gujarat v Mer Parbat Ramaji, (1991) ILR Guj 185. 

622. ML Harnarain v Karamchand Thaper & Bros Pvt Ltd, AIR 2004 Jhar 143. 

623. Shree Bajrang Hard Coke Manufacturing Corp v Ramesh Prasad, AIR 2003 Jhar 17. 

624. Raja Ram Kumar v UOI, AIR 1988 SC 752 : (1988) 1 SCC 681 : (1988) 2 SCR 352 : (1988) 17 ITR 
254 (SC). 


174 Sec9 Part I—Suits in General 


In a suit based on wrongful dismissal, the civil court cannot grant re-instatement, but can 
grant compensation.” 


Where at the hearing of application relating to interim relief in a suit, objection of 
jurisdiction is taken, such issue is to be decided by the court as a preliminary issue. 


The Central Civil Services (Classification, Control and Appeal) Rules, 1965, neither 
expressly nor by necessary implication take away the jurisdiction of the civil courts to deal 
with service matters. Thus, where a Central Government employee, dismissed from service, 
filed a suit for re-instatement and the matter was litigated for more than five years, it was held 
by the Supreme Court that the high court in second appeal cannot hold that civil court has no 
jurisdiction in the matter.®ć Elaborating on the point, it was observed that it is an erroneous 
view that civil court does not have jurisdiction to adjudicate on an order passed by disciplinary 
authority, and that only writ application can be filed after exhausting departmental remedies. 
Provisions of Central Civil Services (Classification, Control and Appeal) Rules, 1965, do not 
oust the jurisdiction of civil courts. It is a different matter to insist that departmental remedies 
should be exhausted before a person approaches the civil court but it is not proper for the single 
judge of the high court to hold after five years, while hearing second appeal, that civil court 
has no jurisdiction. The case should have been decided on merits. The appellant could not be 
non-suited on the ground that he had failed to take recourse to proceedings under the Central 
Civil Services (Classification, Control and Appeal) Rules, 1965, against the order of dismissal. 
It was further held in the case that it is also an erroneous view that jurisdiction of civil court 
under section 34 of the Specific Relief Act, 1963, is also ousted. Service rules neither expressly 
nor by implication have taken away jurisdiction of civil court to deal with service matters.°” 


An employee of the Life Insurance Corporation was dismissed from service and the employee 
challenged his dismissal in the civil court. A departmental inquiry had been conducted in the 
case but the copy of the inquiry report was not made available to the plaintiff. Even the show- 
cause notice did not disclose as to on what premise a finding of guilt was recorded by the 
inquiry officer or by disciplinary authority. It was held by a division bench of the Rajasthan 
High Court that there has been a violation of principles of natural justice and where principles 
of natural justice and service regulations are violated, the civil court will have jurisdiction. 
It was further held that if the dispute is not an industrial dispute and it does not relate to 
enforcement of any right under the Industrial Disputes Act, 1947, the remedy lies only in civil 
court.°® 


Where an individual workman filed a suit against his employer seeking relief in respect 
of grant of selection scale or with holding of increment as a measure of punishment, the 
dispute is not covered by section 2A of the Industrial Disputes Act, 1947. Since the cause of 
the workman is not espoused by the union or the body of workmen and the dispute is not 
industrial dispute, it was held that the jurisdiction of civil court is not barred.®”° 


In the case of dismissal of an employee of an insurance company on the basis of domestic 
enquiry, it was held by the Supreme Court that if the findings of the departmental proceedings 
are based on no evidence, the civil court can interfere in the matter.°* In the above case, the 
Supreme Court laid down guidelines to be followed where the findings of a domestic enquiry 
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were challenged before civil court or a writ court. Speaking for the bench in the above case, SB 
Sinha J] observed as follows: 


26. In our opinion the learned Single Judge and consequently the Division Bench of the 
High Court did not pose unto themselves the correct question. The matter can be viewed 
from two angles. Despite limited jurisdiction a civil court, it was entitled to interfere in 
a case where the report of the Enquiry Officer is based on no evidence. In a suit filed 
by a delinquent employee in a civil court as also a Writ Court, in the event the findings 
arrived at in the departmental proceedings are questioned before it should keep in mind 
the following: (1) the enquiry officer is not permitted to collect any material from outside 
sources during the conduct of the enquiry.°*’ (2) In a domestic enquiry fairness in the 
procedure is a part of the principles of natural justice.°*’ (3) Exercise of discretionary power 
involve two elements—(i) objective and (ii) subjective and existence of the exercise of an 
objective element is a condition precedent for the exercise of the subjective element.*”? 
(4) It is not possible to lay down any rigid rules of the principles of natural justice which 
depends on the facts and circumstances of each case but the concept of fair play in action 
is the basis.°* (5) The enquiry officer is not permitted to travel beyond the charges and 
any punishment imposed on the basis of a finding which was not the subject-matter of the 
charges is wholly illegal." (6) Suspicion or presumption cannot take the place of proof 
even in a domestic enquiry. The Writ Court is entitled to interfere with the findings of the 
fact of any tribunal or authority in certain circumstances.°* 


[s 9.70] Service Matters Between Workmen and Management 


The appellant, Rajasthan State Road Transport Corporation, constituted under the Road 
Transport Corporations Act, 1950, contended that the suits filed by the respondent-employees 
impugning the termination of their services for misconduct on the ground of contravention 
of standing orders were barred and that the only remedy available to the respondents was a 
reference of the dispute for adjudication to a labour court. 


The instant cases are governed by the decision in Jitendra Nath Biswas case and in accordance 
with the said decision, it must be held that the jurisdiction of the civil courts is excluded. It 
may be stated that from the point of view of the workmen also, the remedy of adjudication 
available under the Act would be more beneficial to them than that of a civil suit inasmuch 
as the civil court cannot grant the relief of reinstatement which relief can be granted by the 
labour court or the industrial tribunal.°*’ On the date of filing the suit, none of the situations 
contemplated under section 2A of the Industrial Disputes Act, 1947, had happened so as to 
give the appellant a cause of action to approach the industrial court. It cannot be doubted that 
the maintainability of the suit has to be decided with reference to the date of institution of the 
proceeding and since on the day when the civil suit was filed, none of the eventualities covered 
by section 2A had happened, the appellant could not have approached the forum under the 
1947 Act for relief.°* 
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In a case relating to employment on the work charge basis till the completion of project, the 
plaintiff's services were terminated on the completion of the project. The plaintiff challenged 
the termination as null and void in a civil suit. The claim of the employer was that the 
termination simpliciter was effected in the light of Rules under the Certified Standing Orders. 
On the other hand, the plaintiff claimed that the said Rules were completely ignored and 
highly arbitrary approach was adopted by the employer by picking and choosing plaintiffs for 
the purpose of termination. It was held by the Supreme Court that the dispute fell under the 
premise of Industrial Disputes Act, 1947, and the jurisdiction of civil court stood barred.° VS 
Sirpurkar J, speaking for the bench in the above case, observed as follows: 

. there is no doubt that the dispute and the main issue fell squarely under the premise 
of Industrial Disputes Act. Further as specifically held in Krishna Kant’ case that where 
the Certified Standing Orders were applicable and where the breach thereof is complained 
of, such issues fell in the exclusive area of the machinery provided by the Industrial Disputes 
Act and as such the civil court’s jurisdiction was specifically barred. We are left with no 
doubt that the situation is identical in the present case. 


In service matters between workman and management, the civil court has limited 
jurisdiction. The Supreme Court has held that the jurisdiction of civil court is not totally 
excluded. Thus, if a right is claimed under the Industrial Disputes Act, 1947, or the sister laws, 
the jurisdiction of civil court would be barred, but if no such right is claimed and the order of 
the management is claimed to be against the principles of natural justice, such matters are not 
beyond the jurisdiction of civil court.’ SB Sinha J, speaking for the bench in the above case, 
observed as follows: 

11. Civil court may have a limited jurisdiction in service matters but it cannot be said to 
have no jurisdiction at all to entertain a suit. It may not be entitled to sit in appeal over the 
order passed in the disciplinary proceedings or on the quantum of punishment imposed. 
It may not in a given case direct reinstatement in service having regard to Section 14(1)(b) 
of the Specific Relief Act, 1963 but, it is a trite law that where the right is claimed by the 
plaintiff in terms of common law or under a statute other than the one which created a 

` new right for the first time and when a forum has also been created for enforcing the said 
right, the civil court shall also have jurisdiction to entertain a suit where the plaintiff claim 
benefit of a fundamental right as adumbrated under Article 14 of the Constitution of India 
or mandatory provisions of statute or statutory rules governing the terms and conditions 
of service.°? 


Where the respondent, who was a daily wages employee, was removed from service by his 
employer, he filed a civil suit for his reinstatement and the suit was decreed by the lower courts. 
It was held by the Supreme Court that the respondent being a worker and the dispute being an 
industrial dispute, the civil court had no jurisdiction to try the case. The only remedy available 
to him is a reference under the Industrial Disputes Act, 1947, and not by way of a civil suit.“ 


The disputes involving rights or obligations created by the Industrial Disputes Act, 1947, 
do not fall within the jurisdiction of the civil court. 


In a case from Haryana, a conductor was dismissed from service by the State Roadways. 
In the suit filed by the conductor, the civil court framed issues including the issue of whether 
it had jurisdiction to try the suit against the order of dismissal. However, without recording 
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any finding on the issue of jurisdiction, the civil court decreed the suit. It was held by the 
Supreme Court that such a suit is beyond the jurisdiction of civil court and hence the decree 


is a nullity.“ 


A three-judge bench of the Supreme Court has rendered a decision which is of far-reaching 
consequence in regard to workmen and management, the rights of workmen and the powers 
and jurisdiction of the civil courts vis-a-vis the tribunals established under the Industrial 
Disputes Act, 1947. SB Sinha J, speaking for the three-judge bench in Bal Mukund Bairwa’ 


case,“ has observed as follows: 


Section 9 of the Code is in enforcement of the fundamental principles of law laid 
down in the maxim Ubi jus [bi remedium. A litigant, thus, having a grievance of a civil 
nature has a right to institute a civil suit in a competent civil court unless its cognizance 
is either expressly or impliedly barred by any statute. Ex facie, in terms of Section 9 of 
the Code, civil courts can try all suits, unless barred by statute, either expressly or by 
necessary implication. 


10. The civil court, furthermore, being a court of plenary jurisdiction has the 
jurisdiction to determine its jurisdiction upon considering the averments made in the 
plaint but that would not mean that the plaintiff can circumvent the provisions of law 
in order to invest jurisdiction on the civil court although it otherwise may not possess. 
For the said purpose, the court in given cases would be entitled to decide the question 
of its own jurisdiction upon arriving at a finding in regard to the existence of the 
jurisdictional fact. It is also well settled that there is a presumption that a civil court will 
have jurisdiction and the ouster of civil court’s jurisdiction is not to be readily inferred. 
A person taking a plea contra must establish the same. Even in a case where jurisdiction 
of a civil court is sought to be barred under a statute, the civil court can exercise its 
jurisdiction in respect of some matters particularly when the statutory authority or 
Tribunal acts without jurisdiction. 


Explaining the point that the nature of the dispute, the reliefs claimed by the plaintiff and 
pleadings are important factors in determining the question of jurisdiction, it was further 
observed in the above case as follows: 


21. A dispute arising in between an employer and employee may or may not be an 
industrial dispute. The dispute may be in relation to or arising out of a fundamental 
right of the employee, or his right under a Parliamentary Act and the Regulations framed 
thereunder, and/or a right arising under the provisions of the Industrial Disputes Act or 
the sister laws and may relate to same or similar rights or different rights, or even may be 
based on common law right or contractual right. The question in regard to the jurisdiction 
of the civil court must, therefore, be addressed having regard to the fact as to which rights 
or obligations are sought to be enforced for the purpose of invoking or excluding the 
jurisdiction of a civil court.“ 


It was further observed in the above case as follows: 


23. If an employee intends to enforce his constitutional rights or a right under a statutory 
regulation, the civil court will have the necessary jurisdiction to try a suit. If, however, 
he claims his right and corresponding obligations only in terms of the provisions of the 
Industrial Disputes Act or the sister laws so called, the civil court will have none. In this 
view of the matter, in our considered opinion, it would not be correct to contend that only 
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because the employee concerned is also a workman within the meaning of the provisions of 
the 1947 Act or the conditions of his service are otherwise governed by the Standing Order 
certified under the 1946 Act ipso facto the civil court will have no jurisdiction.’ 


The appellant, a probationer, fitter on daily basis was terminated from service on ground 
of unsatisfactory work. The appellant did invoke the provisions of the Industrial Disputes 
Act, 1947, for getting the dispute referred to an appropriate forum under the said Act for an 
adjudication but he failed and he did not pursue the remedy any further though such refusal 
could have been challenged by way of a writ petition. He having failed to do so, he cannot 
then resort to a remedy by way of a civil suit, which is otherwise not maintainable in law.®* 


The Industrial Disputes Act, 1947, is enacted by the Parliament to provide speedy, 
inexpensive and effective forum for resolution of disputes arising between workmen and the 
employers, the underlying idea being to ensure that the workmen do not get caught in the 
labyrinth of civil courts which the workmen can ill-afford. The procedure followed by civil 
courts are too lengthy and consequently, is not an efficacious forum for resolving industrial 
disputes speedily. The power of industrial courts also is wide and such forums are empowered 
to grant adequate relief as they think just and appropriate. It is in the interest of the workmen 
that their disputes, including the dispute of illegal termination are adjudicated upon by an 
industrial dispute within the meaning of section 2(k) and under section 17 of the Industrial 
Disputes Act, 1947. Every award of labour court, industrial tribunal or national tribunal is 
required to be published by the appropriate government within a period of 30 days from the 
date of its receipt and such award published under section 17(1) is held to be final. 


The workmen of the Ahmedabad Municipal Corporation challenged the orders of dismissal/ 
removal from service by filing a civil suit. Relief sought was whether the orders of termination 
of services were null and void, having been passed by an authority who had no competence to 
pass the same. 


It was held by Supreme Court having regard to the relief sought for in the suits filed in the 
civil court, jurisdiction of the civil court is impliedly barred and the appropriate forum for 
resolution of such dispute is the forum constituted under the Industrial Disputes Act, 1947.°°° 


[s 9.71] Consumer Protection Matters 


The provisions of the Consumer Protection Act, 1986, do not strike at the independence of 
the judiciary. By reason of the provisions of section 3 of the Consumer Protection Act, 1986, 
it is evident that remedies provided thereunder are not in derogation of those provided under 
other laws. The said Act supplements and not supplants the jurisdiction of the civil courts or 
other statutory authorities. The said Act provides for a further safeguard to the effect that in 
the event a complaint involving complicated issues requiring recording of evidence of experts, 
the complainant would be at liberty to approach the civil court for appropriate relief. The right 
of the consumer to approach the civil court for necessary relief has, therefore, been provided 
under the Act itself. The provisions of the said Act are required to be interpreted as broadly 
as possible. It has jurisdiction to entertain a complaint despite the fact that other fora/courts 
would also have jurisdiction to adjudicate upon the lis.®' 
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The proceedings under the Consumer Protection Act, 1986, and in a civil court can 
simultaneously go on, even if the issues involved in the two proceedings are substantially 
similar. The existence of parallel or other adjudicatory forums cannot take away or exclude the 
jurisdiction created under the Act. Thus, where the proceedings in the civil court and those in 
the consumer forum have been initiated by two different parties, and their grievances relate to 
the same incident, it was held that in fact they are independent and separate proceedings.°”” 


Where given the nature of the claim in the complaint and the prayer for damages in the 
sum of Rs 15 crores and for an additional sum of Rs 60 lakhs for covering the cost of travelling 
and other expenses incurred by the appellant, it is obvious that very detailed evidence would 
have to be led, both to prove the claim and thereafter to prove the damages and expenses. It 
is, therefore, in any event, not an appropriate case to be heard and disposed of in a summary 
fashion. The National Consumer Disputes Redressal Commission was right in giving to the 
appellant liberty to move the civil court. This is an appropriate claim for a civil court to decide 
and, obviously, was not filed before a civil court to start with because, before the consumer 
forum, any figure in damages can be claimed without having to pay court fees. This, in that 
sense, is an abuse of the process of the consumer forum.°”* 


It has been held by the Supreme Court that a government servant cannot raise any dispute 
regarding his service conditions or for payment of gratuity or general provident fund or any 
of his retiral benefits before any of the forum under the Consumer Protection Act, 1986. 
A government servant does not fall under the definition of a “consumer” as defined under 
section 2(1)(d)(ii) of the Act. A government servant is entitled to claim his retiral benefits 
strictly in accordance with his service conditions and regulations or statutory rules framed 
for that purpose. The appropriate forum for redressal of any of his grievance may be the state 
administrative tribunal, if any, or civil court, but certainly not a forum under the Act.®™ It was 
also reiterated that the conferment of jurisdiction is a legislative function and it can neither 
be conferred with the consent of the parties nor by a superior court, and if the court passes a 
decree having no jurisdiction over the matter, it would amount to nullity as the matter goes 
to the root of the cause. An issue of such nature can be raised at any stage of the proceedings. 


[s 9.72] Corporate 


Unless jurisdiction is expressly or implicitly barred under a statute, for violation or redress of 
any such right, the civil court would have jurisdiction. There is nothing under the Companies 
Act, 1956, expressly barring the jurisdiction of the civil court, but the jurisdiction of the 
“Court” as defined under the Act, exercising its power under various sections where it has 
been invested with exclusive jurisdiction, the jurisdiction of civil court is impliedly barred. 
The jurisdiction of “Court” under section 155, to the extent it has exclusive jurisdiction; the 
jurisdiction of the civil court is impliedly barred. For what is not covered as aforesaid, the civil 
court would have jurisdiction. Similarly, even under section 446(1), its words itself indicate 
the jurisdiction of the civil court is not excluded, the words “except by leave of the court” itself 
indicate on leave, given the civil court would have jurisdiction to adjudicate one’s right. A 
bare perusal of the provisions leave no manner of doubt that thereby the jurisdiction of the 
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civil court has not been ousted completely, when the civil court of the Indian Companies Act, 
1956, was concerned with the rival claims of the parties as to whether one party has illegally 
been dispossessed by the other or not. Such a suit, apart from the general law, would also 
be maintainable in terms of section 6 of the Specific Relief Act, 1963. In such matters, the 
court would not be concerned even with the question as to title/ownership of the property.*° 
The right to approach a civil court by a shareholder in a circumstance where there is a clear 
standing rift between the company secretary and the chairman and managing director, which 
can be saved only by conducting an urgent general meeting, is not taken away though there is 
a specific provision under sections 397 and 398 of the Indian Companies Act, 1956.7 Where 
in a suit for injunction the plaintiff claimed that there was violation of provisions of Securities 
Contracts (Regulation) Act, 1956, by the defendants, the suits would be maintainable in the 
civil court. Since the Act did not even provide a machinery through which the said remedy could 
be obtained, there was no ouster of the jurisdiction of the civil court to entertain a complaint 
that the provisions of Securities Contracts (Regulation) Act, 1956, were being violated by the 
defendants and that they were liable to be prevented from violating that statute. In such a case, 
the mere fact that the plaintiff could complaint to the authorities created by that Act and hope 
that the authorities under that Act would take action cannot be said to bar the rights of the 
plaintiff to approach the civil court for redressal of its grievances. Moreover, even assuming 
that the plaintiff was seeking to enforce a right created by the Act, this would be a case where 
the statute gives the right to sue but provides no particular form of remedy, thus relegating 
the aggrieved party to the civil court.®* The relief claimed by the plaintiff was that he should 
be declared to be the owner of 300 shares and duplicate shares be issued to him cancelling 
the transfer of these shares in favour of the transferees. All other reliefs were consequential. 
In the circumstances of the case, when the plaintiff himself has stated that he had signed the 
transfer deeds and kept them along with the share certificates and ultimately it is found that 
someone has come to possess the transfer deeds and original shares and put them up before 
the company for the shares being registered in their names, it is clearly a case of cancellation 
of such registration of shares in the name of the transferees obtained by misrepresentation or 
fraud or any other reason. There is no question of declaration, because when the register is 
rectified, automatically, the shares would revert back to the plaintiff. Moreover, the transferees 
would be necessary parties to suit for any such declaration and they are not impleaded.*” 


In the aforesaid circumstances, the case is clearly cognisable by the company law board and 
not by the civil court under section 9 of the CPC. 


[s 9.73] Land Grabbing 


If the appellants could have availed the remedies of review under section 17A of the Act and 
the suit for declaration of title and right, in the author's view, the learned single judge ought 
not to have expressed any opinion on the merits of the case because after the high court has 
put its seal of approval on the judgment and order of the special court, the result of the review 
application and the suit would become a foregone conclusion. In regard to the remedy of the 
suit, having regard to the provisions of section 8(2) read with section 15 of the Andhra Pradesh 
Land Grabbing (Prohibition) Act, 1982 (12 of 1982), no suit for title in respect of the disputed 
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land which is alleged to be a land grabbed by the first appellant, could be entertained by the 
civil court. It may be apt to point out that under section 8(8) in any case, pending before any 
court or other authority immediately before the constitution of a special court, as would have 
been within the jurisdiction of such special court, stood transferred to the special court as if 
the cause of action on which the suit or proceeding is based had arisen after the constitution of 
the special court. In other words, the suit for declaration of title by the appellants would not 
be maintainable.° 


The special court constituted under the Andhra Pradesh Land Grabbing (Prohibition) Act, 
1982, gets jurisdiction to try a case of land grabbing only when it is alleged specifically that 
an act of land grabbing had been committed as otherwise it will not have any jurisdiction. To 
maintain a petition before the special court, it must be specifically averred in the application 
that an act of land grabbing has been committed by a land grabber without any lawful 
entitlement to the land and with a view to taking illegal possession of such land or to construct 
unauthorised structures or to perform any other acts as enumerated inter alia in clause (e) of 
section 2 of the Act. It was held by a division bench of the Andhra Pradesh High Court that 
in the absence of any such averments in the application, the jurisdiction of the special court or 
the special tribunal, as the case may be, is not attracted although the question of title or right 
to or possession over the land in dispute is involved.°°' 


The Supreme Court has held that under the Andhra Pradesh Land Grabbing (Prohibition) 
Act, 1982 (Act 12 of 1982), the tribunal constituted under it derives jurisdiction only when 
jurisdictional facts are disclosed in the petition. For invoking the jurisdiction of the court 
under the Act, it is necessary not only to allege the act of land grabbing within the meaning of 
the Act but also a prima facie case must be found out by the special court.“ Sinha J, speaking 
for the bench, observed thus: 

Ordinary disputes with regard to a title of property are not within the exclusive 
jurisdiction of the Special Court or the Tribunal. They have to be determined in ordinary 
civil courts. The Special Courts and the Tribunals are not substitutes for the civil courts in 
the litigations involving a civil dispute relating to immovable property within the meaning 
of Section 9 of the Code of Civil Procedure. It has the exclusive jurisdiction where land 
grabbing is alleged or appeared from the application filed before it. 


In another case under the Andhra Pradesh Land Grabbing (Prohibition) Act, 1982, the 
Supreme Court held that in a proceeding before the special court, the only issue which falls 
for decision is whether there has been an act of land grabbing as alleged and who is the 
guilty party. The special court has no jurisdiction to decide questions relating to acquisition 
of title by adverse possession under the Act as the same would fall within the domain of the 
civil courts.“ 


[s 9.74] Constitutional Matters 


The declaration of the President of India, under Articles 341 and 342 of the Constitution 
of India with respect to lists of scheduled tribes in relation to a state, that a particular caste or 
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tribe as defined in Articles 366(24) or (25) respectively, is conclusive subject to an amendment 
by Parliament. By necessary implication, the jurisdiction of the civil court to take cognizance 
of and give a declaration stands prohibited.” In view of provisions of Article 363(1) of the 
Constitution any dispute arising out of the merger agreement or the instrument of accession of 
Jammu and Kashmir is beyond the competence of the courts to inquire into.°% 


A decision by the Government of India that a certain property does not belong to 
ex-ruler of an erstwhile state as his private property cannot be challenged by a suit in the 
civil court, in view of specific bar under Article 363 of the Constitution of India. The issue 
as to whether the Government of India was obliged to recognise the private property of 
the ex-ruler and whether, under the terms of the covenant executed in 1948 (Article 12 of 
the covenant), the said ex-ruler of Kapurthala was entitled to have it thus recognised, are 
disputes which are clearly barred by Article 363 and the court had no jurisdiction to decide 
the said issues. By the covenant, all rights, authority and jurisdiction of erstwhile rulers 
were vested in the Patiala and East Punjab State Union (Pepsu) and all assets and liabilities 
of the covenanting state become the assets and liabilities of the Union. It is only Article 12 
which ensured certain rights to the ruler with regard to full ownership, use and enjoyment 
of all private properties (as distinct from state properties) belonging to him on the date of 
his making over the administration of the state to the Raj Pramukh. Consequently, he was 
also required to furnish to the Raj Pramukh, before the deadline of the inventory of all the 
immovable properties, securities and cash balances held by him as such private property. 
This was obviously done so that the Government of India could ascertain the correctness of 
the claim. No doubt, clause (3) of Article 12 provides that a dispute arising as to whether 
any item of property was the private property of the ruler or state property was referrable 
to a nominee of the Government of India and such nominee's decision would be final and 
binding on all the parties concerned, provided that such dispute was to be referred by 
the deadline of 31 December 1948. Interpreting the said clause (3) it cannot be said that 
under the treaty the Government of India could not unilaterally refuse to recognise any 
property as private property of the ruler, and, if it did, it was obliged to refer it to a person 
contemplated by clause (3) and that failure to do so would imply recognition of the claim 
as to private property. Such a view would be erroneous on two counts. In the first place, this 
interpretation ignores the true nature of the covenant. The covenant is a political document 
resulting from an act of state. Once the Government of India decides to takeover all the 
properties of the ruler, except the properties, which it recognises as private properties, there 
is no question of implied recognition of any property as private property. On the other hand, 
clause (3) of the covenant merely means that if the ruler of the covenanting state claimed 
property to be his private property and the Government of India did not agree, it was open 
to the ruler to have this issue decided in the manner contemplated by clause (3). Clause (3) 
of Article 12 does not mean that the Government was obliged to refer to the dispute upon 
its failure to recognise it as private property. Secondly, the dispute as to whether a particular 
property was or was not recognised as private property of the ruler was itself a dispute arising 
out of the terms of the covenant and, therefore, not adjudicable by municipal courts as being 
beyond the jurisdiction of the municipal courts by reason of Article 363 of the Constitution 
of India.°°” 
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666. State of Jammu and Kashmir v Karan Singh, AIR 1997 J8&K 132 (DB). 
667. Draupadi Devi v UOI, AIR 2004 SC 4684. 
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[s 9.75] Equity Jurisdiction — Adjudicatory Fact-Jurisdictional Fact 


A court of law cannot exercise its discretionary jurisdiction de hors the statutory law. Its 
discretion must be exercised in terms of the existing statute.%* SB Sinha J, speaking for the 
Supreme Court Bench in the above case, observed as follows: 


In England, the Court of Equity exercises jurisdiction in equity. The courts of India do 
not possess any such exclusive jurisdiction. The courts in India exercise jurisdiction both in 
equity as well as law but exercise of equity jurisdiction is always subject to the provisions of 
law. If exercise of equity jurisdiction would violate the express provisions contained in law, 
the same cannot be done. Equity jurisdiction can be exercised only when no law operates 


in the field.° 


In Shamsu Suhara Beevi v G Alex, the Supreme Court while dealing with a matter relating 
to grant of compensation by the high court under section 21 of the Specific Relief Act, 1963, 
in addition to the relief of specific performance in the absence of prayer made to that effect, 
observed as follows: 


Grant of such a relief in the teeth of express provisions of the statute to the contrary is 
not permissible. On equitable consideration court cannot ignore or overlook the provisions 
of the statute. Equity must yield to law. 


Referring to judicial flexibility to impart justice based on equity, Krishna lyer J stated as 
follows: 


It is basic to our processual jurisprudence that the right to relief must be judged to exist 
as on the date a suitor institutes the legal proceeding. Equally clear is the principle that 
procedure is the handmaid and not the mistress of the judicial process. If a fact, arising after 
the /is has come to court and has a fundamental impact on the right to relief or the manner 
of moulding it, is brought diligently to the notice of the tribunal, it cannot blink at it or be 
blind to events which stultify or render inept the decretal remedy. Equity justifies bending 
the rules of procedure, where no specific provision or fair play is not violated, with a view 
to promote substantial justice . . .°”' 


While dealing with the exemption granted under section 3(1)(b) of the Maharashtra Rent 
Control Act, 1999 (Act No 18 of 2000), to public limited companies on the basis of paid- 
up share capital, the Supreme Court held that eviction proceedings against such companies 
are not barred under section 22 of the Sick Industrial Companies (Special Provisions) Act, 
1985.° CK Thakker J, speaking for the bench in the above case, pointed out the distinction 
between “jurisdictional fact” and “adjudicatory fact” in the following words: 


Stated simply, the fact or facts upon which the jurisdiction of a Court, a tribunal or 
an authority depends can be said to be a “jurisdictional fact”. If the jurisdictional fact 
exists, a Court, Tribunal or Authority has jurisdiction to decide other issues. If such fact 
does not exist, a Court, Tribunal or Authority cannot act. It is also well settled that a 
Court or a Tribunal cannot wrongly assume existence of jurisdictional fact and proceed 
to decide a matter. The underlying principle is that by erroneously assuming existence of 
a jurisdictional fact, a subordinate Court or an inferior tribunal cannot confer upon itself 
jurisdiction which it otherwise does not possess.°” 


668. Shiv Kumar Sharma v Santosh Kumari, AIR 2008 SC 171 : (2007) 8 SCC 600. 

669. Shiv Kumar Sharma v Santosh Kumari, AIR 2008 SC 171, at pp 174-175 : (2007) 8 SCC 600. 
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671. Pasupuleti Venkateswarlu v Motor & General Traders, AIR 1975 SC 1409 : (1975) 1 SCC 770. 
672. Carona Ltd v Parvathy Swaminathan, AIR 2008 SC 187 : (2007) 8 SCC 559. 

673. Carona Ltd v Parvathy Swaminathan, AIR 2008 SC 187, at p 193 : (2007) 8 SCC 559. 
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Elaborating on the point and holding that the existence of a jurisdictional fact is the sine qua 
non or condition precedent to the assumption of jurisdiction by a court or tribunal, Thakker 


J further observed: 


But there is distinction between “jurisdictional fact” and “adjudicatory fact” which 
cannot be ignored. An “adjudicatory fact” is a “fact in issue” and can be determined by a 
court, Tribunal or Authority on “merits”, on the basis of evidence adduced by the parties. It 
is no doubt true that it is very difficult to distinguish “jurisdictional fact” and “fact in issue” 
or “adjudicatory fact”. Nonetheless the difference between the two cannot be overlooked.°”* 


The above judgment quoted with approval, a passage from Halsburys Laws of England, 


wherein it has been stated: 


Where the jurisdiction of a tribunal is dependent upon the existence of a particular state 
of affairs, that state of affairs may be described as preliminary to, or collateral to the merits 
of the issue. If, at the inception of an inquiry by an inferior tribunal, a challenge is made to 
its jurisdiction, the tribunal has to make up its mind whether to act or not and can give a 
ruling on the preliminary or collateral issue; but that ruling is not conclusive.*” 


[s 9.76] Land Acquisition Matters 


The Land Acquisition Act, 1894 (1 of 1894) is a law of exceptional character. While on 
the one hand it aims at promoting important public interests by making available land for 
government for executing projects for public purposes, on the other hand it protects individual 


private interests by providing for adequate compensation to land owners. The Act is a complete 
code by itself. 


In State of Bihar v Dhirendra Kumar,’ the Supreme Court has held that the Land 
Acquisition Act, 1894, is a complete code in itself and is meant to serve a public purpose. It 
was also held that a civil court has no jurisdiction to go into the question of the validity or 
legality of the notification under section 4 and declaration under section 6 of the Act except by 
the high court in a proceeding under Article 226 of the Constitution. 


It has been held by the Bombay High Court that the question of validity of notification 
under section 4 and the declaration of public purpose under section 6 cannot be gone into by 
civil court. The issue can be decided only by writ court under Article 226 of the Constitution.*” 


In another case, it was held that where the challenge is neither with respect to the acquisition 
proceedings nor the amount of compensation but as to the entitlement who should receive 
the compensation, it was held by the Punjab and Haryana High Court that civil court has 
jurisdiction to entertain suit.°” 


It is clear that the Land Acquisition Act, 1894, is a complete code in itself and is meant to 
serve a public purpose. By the doctrine of necessary implication, the power of a civil court to 
take cognizance of the case under section 9 stands excluded and a civil court has no jurisdiction 
to go into the question of the validity or legality of the notification under section 4, declaration 
under section 6 and subsequent proceedings except by the high court in a proceeding under 
Article 226 of the Constitution. Therefore, a civil court is devoid of jurisdiction to give 
declaration or even bare injunction on the invalidity of the procedure contemplated under 


674. Carona Ltd v Parvathy Swaminathan, AIR 2008 SC 187, at pp 193-194 : (2007) 8 SCC 559. 

675. Halsburys Laws of England, Butterworths, 4th Edn, vol I, January 1, 1989, para 55, p 61. 
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the Act. The only right available for the aggrieved person is to approach the high court under 
Article 226 and the Supreme Court under Article 136 with self-imposed restrictions on their 
exercise of extraordinary power.°” 


Where notification was issued under section 4(1) of the Land Acquisition Act, 1894, 
and declaration made about public purpose under section 6 of the Act, civil court has no 
jurisdiction to take cognizance of the matter. Thus, application for injunction for restraining 
the land owner from alienating the land or plea seeking injunction against government from 
proceeding with acquisition proceedings are not maintainable. 


In another case, it was held by the Madras High Court that after issuance of notification 
under section 4 of the Act and declaration under section 6, the civil court cannot declare that 
acquisition proceedings are void.®*! 


In author's view, it appears that a crucial provision of the Land Acquisition Act, 1894, 
has failed to find space in all these judgments. Section 52 of the Act? provides that if any 
aggrieved person wants to file a suit for challenging “anything done in pursuance of the Act”, then 
a month's prior notice is mandatory to be served on such person who acted under the Act. A 
similarly worded provision can be found in section 97 of the Right to Fair Compensation and 
Transparency in Land Acquisition, Rehabilitation and Resettlement Act, 2013. But the 2013 
Act has been supplanted with section 63 as well, which expressly holds that no civil court, except 
a high court in a proceeding under Articles 226/227 of the Constitution shall have jurisdiction 
to entertain any dispute relating to land acquisition in respect of which the collector or the 
authority is empowered by or under this Act and no injunction shall be granted in respect of 
any such matter. So, by virtue of section 52, the jurisdiction of civil courts was not expressly 
barred and when the legislative enactment was refined, a separate dedicated provision had to 
be inserted to bar the jurisdiction of civil courts. The expression in section 52 “anything done 
in pursuance of the Act” has a wide meaning and it should cover all and any acts including acts 
done in pursuance of section 4 and section 6 of the said Act. The jurisdiction of a civil court 
needs to be expressly or impliedly barred as per section 9. A dedicated provision like section 63 
of the 2013 Act, section 175 of the Motor Vehicles Act, 1988 and section 34 of SARFAESI 
Act, 2002, cannot be traced to the Land Acquisition Act, 1894. 


STATE AMENDMENT 


[S 9A] (Maharashtra Amendment)®’.—Where at the hearing of application 
relating to interim relief in a suit, objection to jurisdiction is taken, such issue to be 
decided by the Court as a preliminary issue— 


(1) Notwithstanding anything contained in this Code or any other law for the time 
being in force, if, at the hearing of any application for granting or setting aside an 
order granting any interim relief, whether by way of stay, injunction, appointment of 


679. Bangalore Development Authority v Brijesh Reddy, 2013 AIR SCW 2378 : (2013) 3 SCC 66 : 2013 (1) 
SCR 853. 

680. UOI v Zurin Taj Begum, (1998) 1 Mad LJ 237 (Mad) : (1997) 2 LW 845. 

681. State of Tamil Nadu v Rajamanickam, (2000) 3 Mad LJ 753 (Mad). 

682. Section 52—Notice in case of suits for anything done in pursuance of Act.—No suit or other proceeding 
shall be commenced or prosecuted against any person for anything done in pursuance of this Act, without 
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thereof, nor after tender of sufficient amends. 

683. Inserted by Maharashtra Act 65 of 1977, section 3 (w.e.f. 19-12-1977), 
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a receiver or otherwise, made in any suit, an objection to the jurisdiction of the court 
to entertain such suit is taken by any of the parties to the suit, the Court shall proceed 
to determine at the hearing of such application the issue as to the jurisdiction as a 
preliminary issue before granting or setting aside the order granting the interim relief. 
Any such application shall be heard and disposed of by the Court as.expeditiously as 
possible and shall not in any case be adjourned to the hearing of the suit. 


(2) Notwithstanding anything contained in sub-section (1), at the hearing of any 
such application, the Court may grant such interim relief as it may consider necessary, 
pending determination by it of the preliminary issue as to the jurisdiction. 


SYNOPSIS 


a eR ee ee eee [s9A.4] Interim Onderson 
[s GA. 2 ANNE Se: aa a a Aiai sans 186 | [s9A.5] Moulding the Relief sy... seee 
Fe A SRO ar ten ces E tothe aig ca, [s9A.6] Question of Limitation.............0...... 


[s 9A.1] Scope 


Section 9A (Maharashtra Amendment of 1970), opens an umbrella under which there is 
provided a self-contained scheme with a definite object. The scheme indicates that the court 
has to determine the objection to the jurisdiction as a preliminary issue, on a consideration of 
all the aspects in which the said issue is enveloped. Determination of the issue after hearing 
even at that stage “would get a label of finality, in so far as all proceedings of the suit is 
concerned” ,°* 


But, where interim injunction was granted and the defendant transferred his tenancy rights 
in violation of the interim injunction, without raising any question of jurisdiction, it was 
held by the Bombay High Court that the purchaser of tenancy rights cannot seek setting 
aside of injunction order on the ground that the court had no jurisdiction to grant interim 


injunction. 


[s 9A.2] Essence 


The essence of the provision is that the issue of jurisdiction should not only be decided 
at the interlocutory stage but at the threshold, before the court proceeds with the matter on 
any other issue; for if it has no jurisdiction to try and entertain the suit as presented, then 
obviously it should not dwell upon any other matter at all. The only exception is provided by 
sub-section (2) — to grant ad-interim relief, pending determination of the preliminary issue of 
jurisdiction. A priori, the court is obliged to decide the question of jurisdiction of the court at 
the interlocutory stage itself to avoid hearing of any other issue or relief on merits. Thus, the 
appellate court while considering the appeal filed by the respondents against the order passed 
by the trial court refusing to grant interim relief, having prima facie observed that the suit as 
presented is barred by jurisdiction, ought to have relegated the parties to the trial court to first 


resolve that issue.°*° 


684. Kranti Mohan v Fatehchand, AIR 1982 Bom 263. 
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[s 9A.3] Stage 


When the stage of filing written statement has been reached, then the only option available 
to the defendants is to file their written statement raising therein their objection regarding 
jurisdiction, There is no other stage which gives a right to defendants to take out notice of 
motion taking objection to jurisdiction. If and when the defendants file written statement 
and raise an objection to jurisdiction, then the issue will have to be framed on that point. The 
defendants will have to convince the court that the said issue has to be decided as a preliminary 
issue and if that is done by the court, then only the objection to jurisdiction can be decided. 
There is no intermediary stage for raising an objection to jurisdiction except filing of written 
statement and taking that plea or unless the matter is covered by section 9A of the CPC. 
Further, the stage of first hearing of the suit is after filing of the written statement and before 
framing of the issues. Consequently, O XV, rule 1 has no application in the present case; as 
a result, the only stage of raising objection to jurisdiction, if the matter does not come under 
section 9A of the CPC is by filing written statement and raising the objection therein.°”” 


However, once parties and court have chosen not to try the issue regarding jurisdiction of 
court as preliminary issue and evidence was led on all issues and the matter was fixed for final 
order, the court has to record findings on all issues. If the court disposed of the matter simply 


on the point of jurisdiction at that stage, the very purport of provisions of O XIV, rule 2 of the 
Code would be defeated.‘ 


[s 9A.4] Interim Orders 


Section 9A lays down that where an objection to jurisdiction of a civil court is raised to 
entertain a suit and to pass any interim orders therein, the court should decide the question 
of jurisdiction in the first instance but that does not mean that pending the decision on the 
question of jurisdiction, the court has no jurisdiction to pass interim orders as may be called for 
in the facts and circumstances of the case. A mere objection to jurisdiction does not instantly 
disable the court from passing any interim orders. It can yet pass appropriate orders. At the 
same time, it should also decide the question of jurisdiction at the earliest possible time. The 
interim orders so passed are orders within jurisdiction when passed and effective till the court 
decides that it has no jurisdiction to entertain the suit. These interim orders undoubtedly come 
to an end with the decision that the Supreme Court had no jurisdiction. It is open to the court 
to modify these orders while holding that it has no jurisdiction to try the suit. 


Providing for hearing of issue of jurisdiction first as preliminary issue in applications filed 
for grant of ad interim relief in suits are not inconsistent with or repugnant to the provisions of 
O XIV, rule 2 of the Central Act. Hence, section 9A cannot be said to be repeated as a result of 
amendment of the Code by the Code of Civil Procedure (Amendment) Act, 1999 (46 of 1999) 
and Code of Civil Procedure (Amendment) Act, 2002 (22 of 2002).°” 


[s 9A.5] Moulding the Relief 


Where the gravamen of the grievance made by the applicants under section 9A, CPC is 
that the Indian courts have no jurisdiction to try and entertain the dispute between the parties, 


687. BSI Ltd v MV “Cristian-C”, AIR 1999 Bom 320. 

688. Jagdish Hari Thatte v Municipal Corporation of Greater Bombay, 2007 (2) AIR Bom R 256 (DB). 
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even though the relief in the application is couched in such a way so as to pray for return 
of plaint, however, that would not denude the petitioner or for that matter the court from 
dealing with the issue of jurisdiction of the court. And if the court were to hold that it had no 
jurisdiction to try and decide the dispute, then it would be the bounden duty on the court to 
mould the relief and pass such order as would be warranted in the fact situation of the case 
especially having regard to the mandate of section 9A of the CPC.™! 


[s 9A.6] Question of Limitation 


Where the suit for specific performance of agreement to sell and for perpetual injunction 
restraining the defendant from interfering with the suit property was filed after 29 years of 
the date of execution of the agreement with no time limit fixed for performance thereof in the 
agreement, it was held that the suit for injunction would be governed by Article 113 of the 
Limitation Act, 1963, cause of action for the said reliefs arose when right to sue accrued and 
dismissal of suit as barred by limitation by treating issue of limitation as preliminary issue was 
found not proper as the said issue has to be decided on the basis of the evidence of the parties.” 


PK Balasubramanyan J, speaking for the Supreme Court Bench in the above case, observed 
as follows: 


It is seen that the suit was dismissed by the trial court on the finding that the claim for the 
relief of specific performance was barred by limitation. The plaint contains not only a prayer 
for specific performance but also a prayer for perpetual injunction restraining the defendants 
from interfering with the possession of the plaintiffs and from creating any documents or 
entering into any transaction in respect of the suit property. Of course, the latter part of that 
prayer is directly linked to the claim for specific performance, but the suit as regards the prayer 
for perpetual injunction to protect the possession of the plaintiff over the suit property on the 
claim that the predecessor of the plaintiffs was put in possession of the property pursuant to 
the agreement for sale, on a subsequent date, could not have been held to be not maintainable 
on any ground. Of course, the grant of the relief of injunction in a sense is discretionary 
and the court ultimately might or might not have granted the relief to the plaintiffs. The 
defendants could have also shown that the relief of injunction claimed is merely consequential 
to the relief of specific performance and was not an independent relief. But that is different 
from saying that the suit could be dismissed merely on a finding that the prayer for specific 


performance of agreement was barred by limitation. 


The Bench further went on to observe as follows: 


The question as to how long a plaintiff, even if he had performed the whole of his 
obligations under an agreement for sale, in which a time for performance is not fixed, could 
keep alive his right to specific performance and to come to court after 29 years seeking to 
enforce the agreement, may have also to be considered by the court especially in the context 
of the fact that the relief of specific performance is discretionary and is governed by the 
relevant provisions of the Specific Relief Act. But again, these questions cannot be decided 
as preliminary issues and they are not questions on the basis of which the suit could be 
dismissed as barred by limitation. The question of limitation has to be decided only on the 
basis of Article 54 of the Limitation Act and when the case is not covered by the first limb 
of that Article, normally, the question of limitation could be dealt with only after evidence 
is taken and not as a preliminary issue unless, of course, it is admitted in the plaint that 
the plaintiffs had notice that performance was refused by the defendants and it is seen that 
the plaintiffs approached the court beyond three, years of the date of notice. Such is not 
the case here.®4 
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However, the Bombay High Court has held that where specific plea is taken by the 
defendant that the suit claim was barred by limitation and the pleadings clearly showed that 
the suit claim was barred by limitation, the order dismissing the suit on the preliminary issue 
of limitation was proper. 


In Kamalakar,®” the Supreme Court while seized of a question that whether the question 
of limitation could be considered as preliminary issue under section 9A as amended in 
Maharashtra, held that section 9A neither contemplates nor refers to any circumstance where 
an objection besides the jurisdiction of the court may be determined as a preliminary issue. It 
only contemplates an issue of jurisdiction to be framed and to be determined as a preliminary 
issue by the court. It was further held that the legislature inserted section 9A to ensure that 
a suit which is not maintainable for want of jurisdiction of the concerned court, ought not 
be tried on merits without first determining the question of maintainability of the suit as to 
jurisdiction of the court, approached by the plaintiff, as a preliminary issue. It was further 
observed that a perusal of the Statement of Object and Reasons of the Amendment Act would 
clarify that section 9A talks of maintainability only on the question of inherent jurisdiction 
and does not contemplate issues of limitation. The high court was found to have erred in not 
considering the statutory ambit of section 9A while approving the preliminary issue framed by 
the trial court and thus, rejecting the writ petition filed by the appellant. 


Interestingly, immediately after three months from the date of pronouncement, the view 
taken in Kamalakar”’ was nullified and it was held to be per incuriam in Foreshore Coop 
Housing Society Ltd.°* The Supreme Court was dealing with ambit and scope of section 9A as 
in Maharashtra vis-a-vis provisions of O XIV, rule 2. An ancillary question which was framed 
was that whether the phrase “an objection to the jurisdiction of the court to entertain such suit” 
as used in section 9A would include an objection with regard to limitation, i.e., whether an 
issue relating to a bar to the suit created by law of limitation can be tried as a preliminary 
issue under section 9A. A necessary corollary was drawn that whether courts shall be guided 
by the provisions of O XIV, rule 2 or section 9A as amended by the Code of Civil Procedure 
(Maharashtra Amendment) Act, 2018, in the matter of deciding the objection with regard to 
the jurisdiction of the court which concerns the bar of limitation as a preliminary issue. It was 
held that O XIV, rule 2 confers power upon the court to pronounce judgment on all the issues. 
But there is an exception to that general rule, i.e., where issues both of law and fact arise in the 
same suit and the court is of the opinion that the case or any part thereof may be disposed of 
on the issue of law, it may try that issue first if that issue relates to the jurisdiction of the court 
or a bar to the suit created by any law. Section 9A was held to be a complete departure from 
the procedure provided under O XIV, rule 2. It was further found that the decision in the case 
of KamalakaY® was contrary to the law settled by the constitution bench and three judges 
bench of Supreme Court, followed by other division bench in Pandurang Dhondi Chougule v 
Maruti Hari Jadhav, Manick Chandra Nandy v Debdas Nandy,”' National Thermal Power 
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Corp Ltd v Siemens Atkeingesellschaft,”°? Official Trustee v Sachindra Nath Chatterjee,” ITW 
Signode India Ltd v CCE™ and Kamlesh Babu v Lajpat Rai Sharma.” It was conclusively held 
that section 9A as introduced by Code of Civil Procedure (Maharashtra Amendment) Act, 
2018, is mandatory in nature and is a complete departure from the provisions of O XIV, rule 2. 


[S 10] Stay of suit.—No Court shall proceed with the trial of any suit in which the 
matter in issue is also directly and substantially in issue in a previously instituted suit 
between the same parties, or between parties under whom they or any of them claim 
litigating under the same title where such suit is pending in the same or any other 
Court in [India] having jurisdiction to grant the relief claimed, or in any Court 
beyond the limits of ”°’[India] established or continued by [Central Government] 
™™[*"*] and having like jurisdiction, or before 7!°[the Supreme Court]. 


Explanation.—The pendency of a suit in a foreign Court does not preclude the 
Courts in ’"'[India] from trying a suit founded on the same cause of action. 
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[s 10.1] Alterations in the Section 


The words “proceed with the trial” have been substituted for the word “try”. The words 
“except where a suit has been stayed under section 20”, which occurred at the commencement 
of the corresponding section of the Code of 1882, the words “for the same relief” which 
occurred after the words “previously instituted suit”, and the words “whether superior or 
inferior” which occurred after the words “any other court”, have been omitted. The words 
“litigating under the same title” are new. 


The words “or the Crown Representative” were omitted from this section by the Indian 
Independence (Adaptation of Central Acts and Ordinances) Order, 1948, and the words “the 
Supreme Court” were substituted for the words “His Majesty in Council” by the Adaptation 
of Laws Order 1950. 


[s 10.2] Scope 


The present section provides that where a suit is instituted in a court to which the Code 
applies, the court shall not proceed with the trial of the suit, if — 


First, the matter in issue in the suit is directly and substantially in issue in a previously 
instituted suit between the same parties; 


Secondly, the previously instituted suit is pending — 
(i) in the same court in which the subsequent suit is brought; or 
(ii) in any other court in India (whether superior, inferior or co-ordinate); or 


(iii) in any court beyond the limits of India established or continued by the Central 
Government; or 


(iv) before the Supreme Court (formerly His Majesty in Council); and, 


Thirdly, where the previously instituted suit is pending in any of the courts mentioned 
in clause (b) or clause (c), such court is a court of jurisdiction competent to grant the relief 
claimed in the subsequent suit.’’” 


A plain reading of section 10 of the CPC makes clear that where the subject matter of the 
suit is one and the same and the parties are also the same, under such circumstances, if there 
are two suits between the parties, it is the subsequent suit which has to be stayed and not the 
previous one.” Section 10 of the CPC will not be applicable if issue in both the concerned 
matters is not directly or substantially common, and judgments in both the matters may be 
contradictory with each other but is within the gamut of the statutory framework.”" 


Where execution proceeding is pending in a previously instituted suit and appeal against 
the decree is also pending, section 10 will have no application. Although pendency of appeal 
against the decree can be treated as pendency of suit, but once the suit is finally decided, 
there is no question of applying section 10. However, if the matter in issue in the subsequent 
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suit was decided in the previous suit, the aggrieved party can take the plea of res judicata, 
because section 10 lays down a procedure and it does not confer any substantive right upon 
parties." 


The section does not of course empower one court to stay the proceedings of another 
court. A district court exercising insolvency jurisdiction under the Provincial Insolvency Act, 
1920 (Act 5 of 1920), cannot under this section stay a suit pending against the insolvent in 
a subordinate court.’”!° Since however, the provisions of the section are mandatory, the court 
before which the subsequent suit is pending ought to stay it where all the conditions laid down 
in the section exist.” 


[s 10.3] Object 


The object underlying section 10 is to prevent courts of concurrent jurisdiction from 
simultaneously trying two parallel suits in respect of the same matter in issue. The object 
underlying section 10 is to avoid two parallel trials on the same issue by two courts and to 
avoid recording of conflicting findings on issues which are directly and substantially in issue 
in a previously instituted suit.’!* The basic object of section 10 is to protect a person from 
multiplicity of proceedings between the same parties.”'? The object behind section 10 of CPC 
is to bar one of the courts having concurrent jurisdiction to try simultaneously. Even the 
parties are the same and courts are competent to try both the suits, the final decision reached 
in the previous suit will operate as res judicata in the subsequent suit.””° 


B, residing in Calcutta, has an agent A at Calicut employed to sell his goods there. A sues B 
in Calicut claiming a balance due upon an account in respect of dealings between him and B. 
During the pendency of the suit in the Calicut Court, B institutes a suit against A in Calcutta 
for an account and for damages caused by A’ alleged negligence. Here, the matter at issue in 
B5 suit is directly and substantially at issue in A’ suit: further both the suits are between the 
same parties; therefore, if the court at Calicut is a court of jurisdiction competent to grant the 
relief claimed in Bs suit, the Calcutta Court must not proceed with the trial of Bs suit, and 
the suit in the Calicut Court, being the one instituted prior in point of time, should alone be 
proceeded with.”' But if A was Bs agent at Pondicherry instead of at Calicut, and the suit was 
brought by him in the Pondicherry Court, the Calicut Court, would not be precluded from 
proceeding with the trial of Bs suit, the Pondicherry Court being then a “foreign” court. (See 
the Explanation to the section.). 


This section enacts merely a rule of procedure and a decree therefore passed in contravention 
of it is not a nullity and cannot be disregarded in execution proceedings.’”” It can be waived, 
although the section is so worded as not to leave any discretion in the court where its conditions 


715. S Kumar v Sudhakaran, AIR 2009 Ker 170 : 2009 (2) Ker LT 298. 

716. Official Receiver v Palaniswami, AIR 1925 Mad 1051 : (1925) ILR 48 Mad 750. 

717. Sequeira v P Francisco Sequeira, AIR 1976 Goa 48. 

718. National Institute of MHGNS v C Parameshwara, AIR 2005 SC 242 : (2005) 2 SCC 256; see also Indian 
Express Newspapers v Basumari Put Ltd, AIR 1969 Bom 40; Naurati v Mehma Singh, AIR 1972 P&H 
421; Life Pharmaceuticals Pvt Ltd v Bengal Medical Hall, AIR 1971 Cal 345; Gujarat State Road Transport 
Corp v Virtalaben L Shah, AIR 1995 Guj 220; Pukhraj D Jain v G Gopalakrishna, AIR 2004 SC 3504. 

719. Munnilal v Sarvajeet, AIR 1984 Raj 22. 

720. Balamukund Bhatia v Lalit Bhatia, S.B. Civil Revision Petition No. 181/2018 decided by the High Court 
of Judicature for Rajasthan at Jodhpur on 24 July 2020. 

721. Padamsee v Lakhamsee, (1916) 43 Cal 144; Meckjee v Kasowyi (1879) 4 CLR 282. 

722. Sheopat Rai v Warak Chand, (1919) AL 294. 


Stay of suit Sec10 193 


are satisfied.’*’ Accordingly, even though the Representation of the People Act, 1951, provides 
that the provisions of the Code shall as far as possible apply to petitions filed under it, an 
election tribunal does not err in first taking up for hearing a subsequently filed petition by 
reason of a discretion vested in it under section 87 of that Act and also because of the parties 
to it having acquiesced.” 


The section does not of course empower one court to stay the proceedings of another court. 
A district court exercising insolvency jurisdiction under the Provincial Insolvency Act, 1920 (5 
of 1920) cannot under this section stay a suit pending against the insolvent in a subordinate 
court.” Since, however, the provisions of the section are mandatory, the court before which 
the subsequent suit is pending ought to stay it where all the conditions laid down in the 
section exist.’*° 


[s 10.4] Section Applies to Legally Maintainable Suits 


Generally, help of section 10 of the CPC is taken in support of plea of maintainability of two 
or more suits by one plaintiff. Section 10 of the CPC is not the permissive provision, but is a 
restrictive provision and cannot be interpreted to hold that since only proceeding with the trial of 
issue or suit is restricted by section 10 of the CPC, therefore, it impliedly accepts maintainability 
of more than one suit by one plaintiff. Said plea is devoid of any force. Section 10 of the CPC 
applies only to those suits which are legally maintainable. Section 10 cannot be invoked to make 
the subsequently filed suit maintainable. Other view will be just contrary to entire scheme of the 
procedure provided for trial of suits in the CPC. All relevant provisions of the CPC are aimed 
towards avoiding more suits than one by the plaintiff, which also prohibits the plaintiff from 
even amending suit without leave of the court. Despite all provisions to avoid more than one 
suit, some unavoidable circumstances permit involvement of same issues in two suits. Those 
suits are like cross suits or where law permits second suit specifically like withdrawal of suit with 
permission to file fresh suit or due to accrual of cause of action or entitlement for the relief/ 
reliefs subsequent to filing of earlier suit to the plaintiff and plaintiff had no right to claim relief 
at the time of filing of earlier suit and where court either cannot grant relief after taking note 
of subsequent event or the court refuses to entertain subsequent event for moulding the relief, 
such suits are maintainable and are permissible. Even where such suits are lawfully maintainable, 
still law, under section 10, prohibits simultaneous trial of issue and if, due to any reason, trial 
of suit is proceeded, the decision given on an issue which earlier in time has been made final by 
section 11 of the CPC when specific provisions of law prohibit trial of even maintainable suit, 
then interpreting sections 10 and 11 of the CPC as a permissive provision making maintainable 
two suits simultaneously will be against the legislative intention.’”” 


[s 10.5] This Section and Section 5 of Tamil Nadu Debt Relief Act, 
1980 (13 of 1980) 


The question that arises for consideration is what is the appropriate course to be followed in 
a suit which was filed by the creditor against the debtor before the debtor made the application 
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to the tahsildar seeking relief under the Act, should it be dismissed immediately on filing or 
should it be suspended/stayed till the tahsildar disposes of the application filed by the debtor. 
It is the author's view that in such a case, the proper and reasonable course to be followed is to 
stay the proceeding in the suit till the sahsi/dar/appellate authority disposes of the proceeding 
under the statute. If it is held in that proceeding that the debtor is not entitled to the benefit 
under the Act, then the civil suit may be proceeded with. If on the other hand, it is held that 
the debtor is entitled to the benefits provided in the Act, then the suit has to be dismissed 
under section 4. In no case can it be held that by filing a civil suit for realisation of the 
mortgage amount, the proceeding pending before the tahsildar or the appellate authority is to 
be dismissed without adjudication.” 


[s 10.6] Res judicata and Res sub judice — Distinction 


The rule of res judicata is readily distinguished from the rule in section 10 for the latter relates 
to a res sub judice, that is, a matter which is pending judicial inquiry; while the rule in the 
present section relates to res judicata that is, a matter adjudicated upon or a matter on which the 
judgment has been pronounced. Section 10 bars the trial of a suit in which the matter directly 
and substantially in issue is pending adjudication in a previous suit. The present section bars the 
trial of a suit or an issue in which the matter directly and substantially in issue has already been 
adjudicated upon in a previous suit. Moreover, public policy requires that there should be an end 
of litigation. The question of whether the decision is correct or erroneous has no bearing on the 
question of whether it operates or does not operate as res judicata; ”? otherwise, every decision 
would be impugned as erroneous and there would be no finality.’*° 


While section 10 relates to res sub judice, that is, a matter which is pending a judicial 
adjudication, section 11 relates to res judicata, that is to say, a matter already adjudicated upon 
by a competent court. Whereas section 10 bars the trial of a suit in which the matter directly 
and substantially in issue is pending adjudication in a previous suit, section 11 bars the trial 
of a suit or an issue in which the matter directly and substantially in issue has already been 
adjudicated upon in a former suit. The object of both the sections is similar, namely, to protect 
the parties from being vexed twice, for the trial of the same cause and to achieve the public 
policy that there should be an end of litigation. Therefore, one of the objects of section 10 is to 
prevent competent courts of concurrent jurisdiction from having to try parallel suits in respect 
of the same matter in issue, and thereby to pave the way for the application of the rule of res 
judicata contained in the next following section. So, what the court has really to see is if the 
decision of the matter directly and substantially in issue in the former suit will or will not lead 
to the decision of the matter directly and substantially in issue in the subsequent suit, and if it 
is satisfied that it will, then it must stay the trial of the subsequent suit and await the decision 
in the former suit.’*! 
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[s 10.7] Fundamental Test 


The fundamental test to attract section 10 is whether on final decision being reached in the 
previous suit, such decision would operate as res judicata in the subsequent suit.”” 


[s 10.8] Suit 


The word “suit” is important for our purpose. As per the provisions of O IV, rule 1 of 
the CPC every suit shall be instituted by presenting a plaint to the court or such officer as it 
appoints in its behalf. Therefore, the word “suit” ordinarily means a civil proceeding instituted 
by presenting a plaint.” 


A suit within the meaning of this section includes a pending appeal. > 


[s 10.9] Section Applies Only to Suits Filed in Civil Courts 


The language of section 10 suggests that it is referrable to a suit instituted in the civil court 
and it cannot apply to proceedings of other nature instituted under any other statute. The 
object of section 10 is to prevent courts of concurrent jurisdiction from simultaneously trying 
two parallel suits between the same parties in respect of the same matter in issue.” 


Application under section 20 of the Arbitration Act, 1940 (repealed by the Arbitration & 
Conciliation Act, 1996) is not a suit within section 10 of the CPC. 


Section 10 does not justify stay of a suit under rent control statute for the eviction of a 
tenant on the ground that the tenant has filed a suit for specific performance against the 
landlord on the basis of an alleged agreement of sale of the disputed premises in favour of the 
tenant. The tenant cannot rely on section 53A, Transfer of Property Act, 1882, by claiming 
adversary title by claiming that under the agreement he continued in possession as a purchaser 
and not as a tenant.”” 


In a case from Madhya Pradesh, the plaintiff had filed a suit for declaration of title in 
respect of the property in dispute wherein the defendant had denied his title. The plaintiff 
filed another suit for ejectment of the defendant under the Madhya Pradesh Accommodation 
Control Act, 1961, wherein also the defendant denied the title of the plaintiff. The question 
of title in the suit for ejectment is not directly and substantially in issue but is incidental and 
collateral, because for getting a decree in ejectment suit, the plaintiff is not required to prove 
his title but only that he is the landlord within the meaning of the Act. Hence, section 10 will 
not be attracted.” 


Thus, a suit for arrears of rent for a later year cannot be stayed because of the pendency 
in revision of a suit for rent for a previous year.’ The Delhi High Court declined to apply 
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this section in an application under the Arbitration Act, 1940, on the ground that whereas 
under section 33 of that Act the court can only declare as to the existence or otherwise of an 
arbitration agreement, relief awardable under section 20 is more comprehensive in that the 
court cannot only direct the agreement to be filed but also appoint an arbitrator.” 


As stated above, section 10 of the CPC is referrable to a suit instituted in a civil court. The 
proceedings before the labour court cannot be equated with the proceedings before the civil 
court. They are not the courts of concurrent jurisdiction. In the circumstances, section 10 of 
the CPC has no application to the facts of this case.”*! 


The DRT is a special tribunal created under a Special Act and the provisions of the DRT 
Act (Act 51 of 1993) ousts the jurisdiction of the civil court. The tribunal cannot be considered 
a civil court and an application filed by a financial institution for recovery of debt cannot be 
considered a suit. Hence, section 10 has no application.” 


A proceeding for an interim measure under section 9 of the Arbitration and Conciliation 
Act, 1996, is almost like an interlocutory application and hence such a proceeding cannot be 
construed as a suit within the meaning of section 10 of the Code. Therefore, section 10 is not 
applicable to such proceedings.” 


In simultaneous prosecution of the defendant in the criminal case, the civil suit on the same 
subject-matter can be stayed only under very exceptional and compelling circumstances. There 
is no question to stay the civil suit instituted against defendants during the pendency of the 
criminal case when they have filed their written statement in the civil suit, no question of any 
embarrassment or premature disclosure of their defence in the criminal case arises in this case.”“4 


The Supreme Court was engaged with a question of whether the high court was justified 
in staying the proceedings in a civil suit till the decision in criminal case. It was observed that 
the high court was not justified in doing so. Firstly, because even if there is a possibility of 
conflicting decisions in the civil and criminal courts, such an eventuality cannot be taken as a 
relevant consideration. Secondly, in the facts of the present case, there is no likelihood of any 
embarrassment to the defendants as they had already filed the written statement in the civil suit 
and based on the pleadings of the parties, the issues have been framed.” 


In a company proceeding, no plaint is presented and hence, it cannot be regarded as a 
proceeding based on a suit. Therefore, when the proceedings are not based on a suit, they 
cannot be regarded as a trial of a suit and hence, the suit for recovery of money pending before 
the trial court could not be stayed till disposal of company petition.” 


On the basis of the precedent as well as the principle, it has become evident that the 
proceedings in a regular suit and the proceedings which are summary in nature contemplated 
by section 372 of the Indian Succession Act, 1925 (39 of 1925) are entirely different and the 
latter proceedings would not be covered by section 10 of the Act. The object of issuance of a 


certificate and its effect is entirely different which would not decide the issue finally between 


the parties.“ 
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Where in a suit — application for stay of suit is filed on the ground that subject-matter 
of suit and second appeal was same, however, applicants failed to discharge their onus by 
establishing that both suits arose out of same cause of action, same subject-matter and same 
relief. In fact, cause of action in subsequent suit arose when order in suit under second appeal 
was passed. The application for stay of subsequent suit was found liable to be dismissed.‘ 


[s 10.10] No Bar to File Second Suit 


Though, the heading of this section is “stay of suit’, it does not operate as a bar to the 
institution of the subsequent suit. It is only the trial of the suit that is not to be proceeded with.” 


[s 10.11] Stage 
Normally, the application under section 10 of the CPC is to be decided after filing of the 


written statement, then the court is in a better position to know as to whether the matter 
in issue in both the suits is directly and substantially the same or not. However, that does 
not mean that the court has no jurisdiction to entertain the application prior to filing of the 
written statement. In the given case, the court may decide the question before filing of the 
written statement if the defendant makes available the copy of the plaint of the earlier suit 
and the other documents which enables the court to decide as to what the dispute between 
the parties is. In case, if the court is not in a position to decide as to what dispute between the 
parties is on the basis of the plaint of previously instituted suit, the court may postpone the 
petition till the filing of the written statement,’ because a proceeding instituted first in time 
cannot be stayed and if anything in terms of section 10 of the CPC which is only a subsequent 
proceeding as between the parties that can be stayed.” 


However, the subsequent suit can be stayed only at the stage of trial. There cannot be any 
application of section 10 at the appellate stage.” 


For maintaining an application under section 10, the defendant in the suit concerned need 
not first file his written statement; the section 10 application can be taken out even before 
filing the written statement.””” 


It is not necessary for the defendant to move the court under this section until he has filed 
his written statement in the later case.’ 


[s 10.12] Question of Jurisdiction 


Jurisdiction with reference to the subject matter of a claim depends upon the allegations in 
the plaint and not upon allegations in the written statement. The question of jurisdiction raised 
by the defendant is a question that is virtually between the plaintiff and the court itself. The 
plaintiff invokes the jurisdiction of the court and the court has always jurisdiction to decide for 
itself whether it has jurisdiction to try the suit before it. There is nothing in section 10 of the 
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CPC to show or suggest that if an issue of jurisdiction has been raised in a previously instituted 
suit, the defendant cannot invoke provision of section 10 of the CPC in subsequent suit unless 
he withdraws or waives that objection.” Application cannot be dismissed as premature on 
ground that copy of plaint was not produced or written statement was not filed in instant 
suit.’*° 


[s 10.13] Decree Passed Disregarding This Section — Validity 


This section enacts merely a rule of procedure and a decree therefore passed in contravention 
of it is not a nullity and cannot be disregarded in execution proceedings.” It can be waived, 
although the section is so worded as not to leave any discretion in the court where its conditions 
are satisfied.’ Accordingly, even though the Representation of the People Act, 1951, provides 
that the provisions of the CPC shall as far as possible apply to petitions filed under it, an 
election tribunal does not err in first taking up for hearing a subsequently filed petition by 
reason of a discretion vested in it under section 87 of that Act and also because of the parties 
to it having acquiesced.’”” 


The object of the section is to prevent courts of concurrent jurisdiction from simultaneously 
trying two parallel suits in respect of the same matter in issue. The section enacts merely a 
rule of procedure and a decree passed in contravention thereof is not a nullity. It is not for a 
litigant to dictate to the court as to how the proceedings should be conducted, it is for the court 
to decide what will be the best course to be adopted for expeditious disposal of the case.” 


[s 10.14] Matter in Issue 


See notes under the heading “Plea of res judicata Cannot Be Raised for the First Time Before 
Supreme Court” under section 11. 


[s 10.15] Whether the Subject Matter of Both Suits Must Be the Same 


Section 10 applies only in cases where the whole of the subject matter in both the suits is 
identical. The key words in section 10 are “the matter in issue is directly and substantially in 
issue” in the previous instituted suit. The words “directly and substantially in issue” are used in 
contradiction to the words “incidentally or collaterally in issue”. Therefore, section 10 would 
apply only if there is identity of the matter in issue in both the suits, meaning thereby, that 
the whole of subject matter in both the proceedings is identical.”°' The language used by the 
apex court in the above case is very significant. It has been stated that “the key words used in 
section 10 are ‘the matter in issue is directly and substantially in issue’ in the previous instituted 
suit. The words ‘directly and substantially in issue’ are used in contra-distinction to the words 
‘incidentally or collaterally in issue.” Thus, section 10 would apply only if there is identity of 
the matter in issue in both the suits, meaning thereby, that the whole subject matter in both 
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the proceedings is identical.” The provisions of section 10 would apply when decision in one 
suit would non-suit the other suit. Only in that event it could be said that the matter in issue 
in both the suits are directly and substantially the same. In case of two suits between the same 
parties when the facts clearly disclose and also establish that the suit property in the subsequent 
suit is absolutely distinct and separate from that of the earlier suit and there is no identity at 
all with regard to the cause of action and also the reliefs that are sought in both the suits, the 
subsequent suit between the same parties, was not liable to be stayed as provisions of section 10 


of the CPC were not applicable.”® 


. _ . « ° » 
Section 12 of the Code of Civil Procedure 1882 contained the words “for the same relief 

after the words “previously instituted suit”. Hence, it was necessary for the application of 
the section not only that the matter in issue in the second suit should also be directly and 


substantially in issue in the first suit, but that the second suit must be for the same relief as that 
claimed in the first suit.” 


It is not only the identical subject matter but also the relief claimed in both suits that 
determine the applicability of section 10. The trial of subsequent suit can be stayed only when 
the court trying the previously instituted suit had power to grant the relief claimed in the 
subsequent suit. Thus, where the earlier suit was filed for the relief of partition of specific share 
in property and the subsequent suit was filed in small cause court claiming ejectment of tenant 
and recovery of rent, it was held that section 10 would not apply.” 


Even if the cause of action and the relief prayed for or some of the issues in the former and 
subsequent suits may differ, that will not be a ground for non-application of section 10 of the 
CPC if the CPC finds that the final decision in the former suit would operate as res judicata 
in the subsequent suit.” The words “for the same relief” have been omitted in the present 
section. The omission of these words, however, does not materially alter the law. In a Calcutta 
case,” RANKIN, CJ, laid stress on the identity of the subject matter. When the two suits were 
for the recovery of ceses due for different periods, the learned Chief Justice said: 


But it must be observed that judgment for the recovery of subsequent ceses does not 
differ merely as being for a different form of relief. It is the same kind of relief for an entirely 
separate subject matter, namely, a debt which was not in existence at all at the time of the 
previous suit. It does not follow, because the words “the same relief” are no longer in the 
section, that section 10 is applicable to suits for recovery of successive rents. 


It has even been held that a suit cannot be stayed if the main issue in both the suits is the 
same but the subject matter of the second suit is different from that of the first suit.” 


Stay of subsequent suit cannot be ordered when one or some of the issues are identical. 
There must be substantial identity of subject-matter in both suits. Thus, where the main 
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question involved in the previous suit related to the validity of termination of service of the 
defendant, the subsequent suit, which related to termination of licence to occupy the premises, 
cannot be stayed.’ To attract section 10, it has to be looked into whether the judgment in 
the earlier suit would operate as res judicata in the subsequent suit. Therefore, where two suits 
related to different transactions relating to supply of materials on different dates, there cannot 
be said to be identity of cause of action and the matter in issue and as such section 10 would 
not apply because there cannot be any question of application of res judicata.” 


The Indore Bench of the Madhya Pradesh High Court held that where parties in the 
subsequent suit are litigating under the title which was claimed by the respondents in the 
earlier suit, there is identity of jurisdiction in view of Explanation VIII contained in section 11 
and as such section 10 would be applicable.””! 


The Jammu and Kashmir High Court has held that section 10 of the CPC forbids 
trial of any suit in which the matter in issue is also directly or substantially in issue in a 
previously instituted suit between the same parties or between parties under whom they 
or any of them claim under the same title where such suit is pending in the same or any 
other court in the state having jurisdiction to grant the relief claimed. It has been further 
held in the same case that addition of a new party in the subsequent suit does not oust the 
application of section 10 on the ground that all the parties in the subsequent suit are not 
the same as in the earlier suit.7” 


Where the first suit was a title suit to declare a notice terminating “leave and licence” 
to be void, second suit by the defendant to eject the first plaintiff (and for mesne profits) 
is not barred.” A suit was filed alleging infringement of plaintiff-company’s right by 
defendant company by using trade name of medicine and selling the same in wrapper 
and carton of identical design with the same colour combination, etc, as that of plaintiff- 
company. A subsequent suit was filed in a different court by the defendant company 
against plaintiff company with same allegations. Held, subsequent suit should be stayed. 
A simultaneous trial of two suits in different courts might result in conflicting decision as 
there was complete identity of issue in the two suits.””* While in the first suit the question 
was only regarding the authority of first plaintiff to create the settlement, the subsequent 
suit questions the very legality of that settlement. The entitlement to create a document 
would be one thing while its legality in law would be quite another. That is the difference 
in the said suits. Thus, the subsequent suit could not be stayed under section 10, CPC till 
the decision of earlier suits.’ 


Main reliefs sought for in a company petition, filed after a civil suit, was on the basis 
of oppression, and prayer was for framing a scheme and appointment of directors. In the 
earlier civil suit, the main relief sought was to restrain government nominated directors from 
functioning. It was held that stay under section 10, CPC in respect of the company petition 
could not be granted.’”° 
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Two suits were filed between same parties, involving common question arising between 
them. It was held that consolidation and simultaneous hearing of the suits is not barred under 
section 10. Section 10 merely lays down a procedure and does not vest any substantive right in 
the parties. The claim in the later suit was his defence in earlier suit. The court had inherent 
power to consolidate the two suits and to direct analogous hearing of the same, in the ends of 
justice.” 7 

Suit was filed in a court at A, for the recovery of damages by a company from a bank. 
Another suit was filed in a court at D for amount due to the bank on advance at D. Parties 
to both the suits were different. It was held that the suit in court at D could not be stayed 
under section 10. Section 10 applies only where, on the final decision being reached in the 
previous suit, such decision would operate as res judicata in the subsequent suit. In the instant 
case, the reliefs in the two suits were different and so were the causes of action. The object of 
section 10 is to prevent courts of concurrent jurisdiction from simultaneously entertaining 
and adjudicating upon two parallel litigations in respect of the same cause of action, the same 
subject matter and the same relief.””* 


Section 10 would apply only if the whole of subject matter in both the suits is identical 
and not where merely one of many issues in two suits is identical. The key words in section 10 
are “the matter in issue is directly and substantially in issue” in the previous instituted suit. 
The words “directly and substantially in issue” are used in contra-distinction to the words 
“incidentally or collaterally in issue”. That means that section 10 would apply only if there 
is identity of the matter in issue in both the suits meaning thereby, that the whole of subject 
matter in both the proceedings is identical and not merely one of the many issues arising 
for determination.” Thus, where both suits, the earlier one and the subsequent one are not 
entirely identical and all the findings recorded in the second suit would not operate as res 
judicata in the first suit, section 10 would not apply.’*” However, in Pukhraj D Jain’ case,’*! the 
Supreme Court held that mere filing of application under section 10 does not put an embargo 
on the power of the court to examine the merits of the suit. GP Mathur J, speaking for the 
bench, observed (at p 3507 of AIR): 

In a given case the stay of proceedings of later suit may be necessary in order to avoid 
multiplicity of proceedings and harassment of parties. However, where subsequently 
instituted suit can be decided on purely legal points without taking evidence, it is always 


open to the Court to decide the relevant issues and not to keep the suit pending which has 
been instituted with an oblique motive and to cause harassment to the other side 7% 


Matters in issue in both the suits need not be identical. It is enough if they are substantially 
the same.’®? Section 10 of the CPC contemplates substantial identity of matter in issue in the 
two suits. It is not the identity of main issue or all issues but the identity of matter in issue 
which is the determining test. The decision in one suit must non-suit the other suit. This must 
be the phraseology of answer, to win the question whether the matter in issue in the two suits 
is directly and substantially the same.” 
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For determining whether the matter in issue in the subsequently instituted suit is directly 
and substantially in issue in the previously instituted suit, absolute identity of the parties in 
both the suits is not a consideration.’ 


Main reliefs sought for in a company petition, filed after a civil suit, was on the basis of 
oppression, and the prayer was for framing a scheme and appointment of directors. In the 
earlier civil suit, the main relief sought was to restrain the government nominated directors 
from functioning. It was held that stay under section 10, the CPC in respect of the company 
petition could not be granted.’*° 


Where the first suit was by A for specific performance against the original owner, the second 
suit by B for the eviction of A, on the ground of personal necessity and default in the payment 
of rent, does not attract section 10.7% 


The mere fact that one issue is identical in two suits is not enough to attract section 10. It 
does not make the subject matter identical. As pointed out by SIR ASHUTOSH MOOKERJEE in 
Bipin Behari v Jogindra Chandra,’* the matter in issue in section 10 is not equivalent to “any 
of the questions in issue”. It means the entire subject matter in controversy.’® 


Two suits by the plaintiff were filed before the subordinate court. Subsequent suit was filed 
before the high court. Neither the parties nor the issues in earlier suit were the same as those 
in the subsequent suit. Subject matter in controversy was also not the same. It was held that 
application for stay of suit under section 10 was not maintainable. Considering various facts, 
including the position that the determination of the issues involved in the two earlier suits 
would not put an end to the controversy between the parties with regard to the several other 
issues that may be left in the subsequent suit, it was not a proper case where such a discretion 
under section 151 should be exercised for the purpose of stay of the present suit.””° 


Application under section 20, Arbitration Act, 1940 is not a suit within section 10, CPC 
(repealed by the Arbitration & Conciliation Act, 1996).”! 


Section 10 does not justify stay of a suit under rent control statute for the eviction of a 
tenant on the ground that the tenant has filed a suit for specific performance against the 
landlord on the basis of an alleged agreement of sale of the disputed premises in favour of the 
tenant. The tenant cannot rely on section 53A, Transfer of Property Act, 1882, by claiming 
adversary title by claiming that under the agreement he continued in possession as a purchaser 
and not as a tenant.’” 


Where in one suit the question was regarding the authority of a person to create a settlement 
and in the second suit the very legality of that settlement was questioned, it was held by the 
Madras High Court that the issues involved in both the suits were not directly and substantially 
the same and as such the stay of subsequent suit pending appeal against decree in the first suit 


was improper.” 
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Where a cultivating tenant filed a suit for injunction restraining the landlord from ejecting 
him from the suit land and then subsequently filed application before Tehsildar for recording 
him as a tenant under the Tamil Nadu Agricultural Lands Record of Tenancy Rights Act, 1969, 
it was held that section 10 was not applicable.’™ 


But the section will apply if the subject matter is the same, and the only difference is that 
the second suit contains a prayer for a declaration that an interim order made in the first 
suit is illegal, or for an injunction restraining the defendant from proceeding with the first 
suit.” In these cases, the words “matter in issue” have been construed as having reference to 
the entire subject matter in controversy between the parties, and not merely one or more of 
several issues.””° But in Calcutta case, it was pointed out that the section contains no reference 
to the subject matter or to the cause of action and that one test for the applicability of the 
section is whether on a final decree being reached in the previous suit, such decree would 
operate as res judicata in the subsequent suit.”” This test was adopted without comment in a 
Madras case”® but came in for criticism in an Allahabad case” wherein it was held that as the 
matters directly and substantially in issue in both the suits were not identical, section 10 did 
not apply. It has been held by the same court that to attract this section, it was not necessary 
that there should be complete identity of the subject matter and that it would be sufficient 
if a matter directly and substantially in issue in an earlier suit is directly and substantially in 
issue in the subsequent suit.” Again, in a Calcutta case reported in 1912 where the first suit 
was for dissolution of partnership and for accounts, and the subsequent suit was by one of the 
partners for the return of a deposit, the section was held to apply.®' Where a suit was filed for 
damages for breach of contract and the defendant filed a cross-suit claiming refund of monies 
paid under the contract on the ground that the opposite party was in default, it was held that 
as the issues in both the suits were substantially the same, section 10 was applicable.*** Again, 
where cross-suits arising out of the same transaction were filed for different reliefs, it was held 
that section 10 was applicable because the matters in issue were substantially the same and it 


did not matter that the cause of action for the two suits and the reliefs claimed were not the 
803 
same. 


[s 10.16] Sections 10 and 25 of the CPC 


The suit at Nashik has been instituted first in point of time. By reference to section 10 of 
the CPC, the trial of the suit at Delhi, being the latter suit, shall be liable to be stayed. For the 
exercise of its discretionary jurisdiction under section 25 of the CPC, the only consideration 
which is relevant is “expediency for ends of justice”. The court will have regard to and respect 
for the rule enacted in section 10 of the CPC. Of course, the considerations such as which 
is the place where most of the evidence is available, convenience of the parties and witnesses, 
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which one of the two places is more convenient to access and attend and so on are also the 
factors to be kept in view and may in an appropriate case persuade the court to direct a transfer 
of case in departure from the rule underlying section 10 of the CPC. All would depend on the 
facts and circumstances of a given case. So far as the present case was concerned, the Supreme 
Court deemed it proper to transfer the suit at Delhi to the court at Nashik for the purpose of 
hearing and decision thereat. In doing so, the Supreme Court followed the ordinary rule as 
there was no factor or consideration relevant for making a departure therefrom.*™ 


Merely because plea under section 10 for stay of suit has been rejected, Supreme Court is 
not denuded of exercise of power to transfer the suit if ends of justice call for exercise of such 
power.*” 


[s 10.17] Consolidation of Suits 


Generally, the purpose of transfer of the suit by Supreme Court under section 25 from 
one state to another or by the high court or the district judge under section 24 from one 
subordinate court to another is that two or more suits pending between the same parties 
on the same subject matter are tried jointly by one court by a convenient method known as 
consolidation of suits. This method is convenient to the litigants as the evidence is recorded 
in two or more suits and the deposition of the same witness in different suits is avoided, 
saving the time of litigants, lawyers and the court. However, it is to be noted that if the two 
suits pending between the parties are at different stages of the trial, say, for example, one suit 
is pending at a pre-issue stage and the other at the defendants’ evidence, there is no point in 
consolidation of these suits. 


Where in a revision petition before the high court the respondents had filed a suit for 
the relief of permanent injunction in respect of property in suit no 494/6 and the revision 
petitioners had filed another suit for various reliefs against the respondents and their mother 
in relation to the properties in the same suit no 494/6, it was held that the application for 
consolidation of suits should be allowed because the issue involved in both the suits being 
conveyance of property, and as such section 10 was no bar to considering such application.*”° 


Two suits were filed between same parties, involving common question arising between 
them. It was held that consolidation and simultaneous hearing of the suits is not barred under 
section 10. Section 10 merely lays down a procedure and does not vest any substantive right 
in the parties. The claim in the later suit was his defence in earlier suit. The court had inherent 
powers to consolidate the two suits and to direct analogous hearing of the same, in the ends 
of justice.°” 


This section does not bar the power of the court to consolidate for the purpose of hearing 
an earlier suit and a later suit.8® 


[s 10.18] Discretion of Court 


The proceedings in the trial of a suit have to be conducted in accordance with provisions 
of the CPC. Section 10 of the CPC no doubt lays down that no court shall proceed with 
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the trial of any suit in which the matter in issue is also directly and substantially in issue in 
a previously instituted suit between the same parties or between parties under whom they or 
any of them claim litigating under the same title where such suit is pending in the same or any 
other court in India having jurisdiction to grant the relief claimed. However, mere filing of 
an application under section 10 of the CPC does not in any manner put an embargo on the 
power of the court to examine the merits of the matter. The object of the section is to prevent 
courts of concurrent jurisdiction from simultaneously trying two parallel suits in respect of 
the same matter in issue. The section enacts merely a rule of procedure and a decree passed in 
contravention thereof is not a nullity. It is not for a litigant to dictate to the court as to how the 
proceedings should be conducted; it is for the court to decide what will be the best course to 
be adopted for expeditious disposal of the case. In a given case, the stay of proceedings of later 
suit may be necessary in order to avoid multiplicity of proceedings and harassment of parties. 
However, where subsequently instituted suit can be decided on purely legal points without 
taking evidence, it is always open to the court to decide the relevant issues and not to keep the 


suit pending which has been instituted with an oblique motive and to cause harassment to the 
other side.” 


In a case of stay against recovery of electricity dues under the Madhya Pradesh Electricity 
Duty Act, 1949, it was held by the Madhya Pradesh High Court that the State was not 
prohibited from recovering interest on delayed payment of dues after the vacation of the stay 
order because the stay order will not provide a protective umbrella for a defaulting consumer. 
It was observed by the division bench that “equity and fair play provide that if a man secures 
certain privileges or benefits flowing from an order passed by the court, then such a person 
should be required to return the benefit after vacation or rejection of the order.”*"° 


Although pendency of a criminal case is no ground for stay of a civil suit under section 10, 
courts in its discretion have sometimes directed the stay of civil suit. Thus, where the civil suit 
was sought to be stayed during the pendency of criminal case on the plea of defence being 
disclosed, the Andhra Pradesh High Court directed the criminal court to dispose of the case 
within three months and further directed the civil court to postpone trial of the suit till then.*" 


In this respect, the observations of Vivian Bose J, speaking for a five-judge bench of the 
Supreme Court in MS Sheriff v State of Madras,’ deserve to be noticed: 


As between the civil and the criminal proceedings we are of the opinion that the criminal 
matters should be given precedence. There is some difference of opinion in the High 
Courts of India on this point. No hard and fast rule can be laid down but we do not 
consider that the possibility of conflicting decisions in the civil and criminal courts is a 
relevant consideration. The law envisages such an eventuality when it expressly refrains 
from making the decision of one court binding on the other, or even relevant, except for 
certain limited purposes, such as sentence or damages. The only relevant consideration here 
is the likelihood of embarrassment. 


Another factor which weighs with us is that a civil suit often drags on for years and it is 
undesirable that a criminal prosecution should wait till everybody concerned has forgotten 
all about the crime. The public interests demand that criminal justice should ‘be swift 
and sure; that the guilty should be punished while the events are still fresh in the public 
mind and that the innocent should be absolved as early as is consistent with a fair and 
impartial trial. Another reason is that it is undesirable to let things slide till memories have 
grown too dim to trust. This, however, is not a hard and fast rule. Special considerations 
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obtaining in any particular case might make some other course more expedient and just. 
For example, the civil case or the other criminal proceeding may be so near its end as to 
make it inexpedient to stay it in order to give precedence to a prosecution ordered under 
Section 476. But in this case we are of the view that the civil suits should be stayed till the 
criminal proceedings have finished. 


Even in cases where the issues may not be the same in both the suits, courts can exercise their 
discretion to stay the subsequent suit to secure the ends of justice. Thus, where divorce petition 


was filed by the wife and thereafter the husband filed petition for restitution of conjugal rights, 
the Calcutta High Court held as follows: 


Although in strict sense the issues in both the suits are not directly same, but nevertheless 
in our conscious judicious consideration the former suit to be tried and disposed of prior to 
the subsequent suit for the sake of natural justice in as much as in the former suit OP wife 
has challenged the legality of her marriage with the present petitioner and if the former suit 
succeeds and the wife obtains decree in that event there will be no need to proceed with 
the subsequent suit.*"’ 


A division bench of the Madhya Pradesh High Court has held that where the petitioner's 
case is based on a will in respect of which the plaintiff has made allegations of forgery and 
fabrication and in that regard criminal proceedings are pending against the petitioner, the 
proceedings in the civil suit deserve to be stayed.*" 


[s 10.19] Previously Instituted Suit 


It is the pendency of the previously instituted suit that constitutes a bar to the trial of the 
subsequent suit. Though the word “suit” includes an appeal, it does not include an application 
for leave to appeal to His Majesty in Council, or the Supreme Court for the application may 
not be granted at all, and if granted, the applicant may not prefer any appeal.*”” It seems that 
it does not also include applications under section 47.*"® An application under section 19 
of the Bombay Public Trusts Act, 1950, raising the question whether the trust was a public 
trust cannot be stayed under this section as that is a matter within the exclusive jurisdiction 
of the charity commissioner.*'” Proceedings under section 18 of the Displaced Persons Debts 
Adjustment Act, 1951, cannot be stayed under this section.*'* Application was made under 
the Arbitration Act, 1940 (repealed by the Arbitration & Conciliation Act, 1996) section 20 
for the appointment of an arbitrator. Application was made by the non-petitioners under 
section 10, the CPC for staying further proceedings. It was held that section 10 CPC, cannot 
apply and the arbitration proceedings cannot be stayed merely because an application under 
section 20 is registered as a suit, it does not become ‘suit’ within the meaning of the CPC.*"” 
An application for determining fair rent by the rent controller under the Orissa House Rent 
Control Act, 1958, not being a suit, a subsequent suit for recovery of arrears of suit is not liable 
to be stayed.**° An eviction proceeding against a tenant under the Andhra Pradesh (Lease, Rent 
and Eviction) Control Act, 1960, is not a suit and therefore is not liable to be stayed on the 
ground of a partition suit against the landlord being pending.*”! 
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In order that section 10 may apply, the court in the earlier suit must also have jurisdiction 
to grant the relief claimed under the subsequent suit. It is not enough that the subject matter 
in both the suits is the same. If the conditions of section 10 are not satisfied, the court cannot, 
in its inherent jurisdiction order stay of suit.*” 


The jurisdiction for the removal of executor or administrator under a Will vests with the 
high court under section 301 of the Indian Succession Act, 1925 and that power is not affected 
by the remedy provided under section 92 of the Code. Thus, a proceeding under section 92 
of the Code cannot be said to be pending before a court competent to try the application for 
removal of executor and an order dismissing application under section 92 of the Code for 
non-prosecution cannot be said to be by a court competent to grant the relief for removal 
of executor. In that view of the matter, proceedings under section 301 of the Succession Act 
cannot be said to be barred on the principle of res sub-judice under section 10 or on the 
principle of res judicata under section 11.** 


Pending stay of suit under section 10, court can still pass interlocutory orders (in this case 
orders on an application for amendment and for appointment of a receiver). Passing of such 
orders does not mean proceeding with the trial of the suit.*” 


Even where the reliefs are based on different causes of action, yet, if the subject matter in the 
two suits is the same, the later suit should be stayed under section 10.*” 


[s 10.20] Trial 


The word “trial” is of wide import. In its widest sense, it would include all the proceedings 
right from the stage of institution of a plaint in a civil case to the stage of final determination 
by a judgment and decree of the court. Whether the widest meaning should be given to the 
word “trial” or that it should be construed narrowly must necessarily depend upon the nature 
and object of the provision and the context in which it is used.*”° 


In the above case, the Supreme Court observed as follows: 


Therefore, the word “trial” in section 10 will have to be interpreted and construed 
keeping in mind the object and nature of that provision and the prohibition “to proceed 
with the trial of any suit in which the matter in issue is also directly and substantially in 
issue in a previously instituted suit”. The object of the prohibition contained in section 10 
is to prevent the Courts of concurrent jurisdiction from simultaneously trying two parallel 
suits and also to avoid inconsistent findings on the matters in issue. The provision is in the 
nature of a rule of procedure and does not affect the jurisdiction of the court to entertain 
and deal with the later suit nor does it create any substantive right in the matters. It is not 
a bar to the institution of a suit. It has been construed by the courts as not a bar to the 
passing of interlocutory orders such as an order for consolidation of the later suit with the 
earlier suit, or appointment of a Receiver or an injunction or attachment before judgment. 
The course of action which the court has to follow according to section 10 is not to proceed 
with the “trial” of the suit but that does not mean that it cannot deal with the subsequent 
suit any more or for any other purpose.*”” 
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Relying on the above judgment of the Supreme Court, the Gauhati High Court in the 
undernoted case®’ held that an application under section 10 of the Code can be decided even 
before the filing of the written statement and prior to framing of issue. It further held that even 
if an application under section 10 is pending or accepted, that cannot preclude the court from 
disposing of an application under O XXXIX, rules 1 and 2 read with section, 151 of the Code. 


[s 10.21] Shall Not Proceed with the Trial 


These words indicate the action to be taken by the court under this section. The second 
suit is not to be dismissed as barred;*” it is only the trial of the suit that is not to be proceeded 
with. That may render the institution of a subsequent suit unnecessary in many cases but the 
section is no bar to the institution of such suit. Nay, there are cases in which it is necessary for 
a party to institute a regular suit to establish a right claimed by him, and failure to institute 
the suit within the period of limitation may preclude the party from asserting the right in any 
other suit or proceedings. Suits referred to in O XXI, rule 63 (Code of 1882 section 283) are 
suits of this character. This section does not dispense with the necessity of instituting such 
suits.” This is no longer the position in view of the deletion of rule 63 of O XXI by the Code 
of Civil Procedure (Amendment) Act, 1976 (104 of 1976). A suit may be stayed under this 
section even after the hearing has commenced.**! The application for stay of the suit should be 
made to the court which is seized of the case.*” 


The Supreme Court has held that for the application of the provisions of section 10, it is 
required that the court, in which the previous suit is pending, is competent to grant the relief 
claimed. The use of negative expression in section 10, i.e., “no court shall proceed with the trial of 
any suit” makes the provision mandatory and the court, in which the subsequent suit has been 
filed, is prohibited from proceeding with the trial of that suit if the conditions laid down in 
section 10 are satisfied. The basic purpose and the underlying object of section 10 is to prevent 
the courts of concurrent jurisdiction from simultaneously entertaining and adjudicating upon 
two parallel litigations in respect of the same cause of action, same subject matter and the same 
relief. The question which invited Supreme Court's adjudication was as to whether “the matter 
in issue is also directly and substantially in issue in previously instituted suits”. It was held 
that the test for applicability of section 10 is whether on a final decision being reached in the 
previously instituted suit; such decision would operate as res judicata in the subsequent suit. 
To put it differently one may ask, can the plaintiff get the same relief in the subsequent suit, if 
the earlier suit has been dismissed? It was further held that if the answer is in affirmative, the 
subsequent suit is not fit to be stayed. However, when the matter in controversy is the same, it 
will be immaterial what further relief is claimed in the subsequent suit.*” 


Hearing of appeal is not part of “trial” of suit within section 10. If an objection that previous 
suit was pending between the same parties with the same issues, was not taken in the trial 
court, section 10 is not attracted in appeal. 
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Where there are similar contracts of the same date for rendering services entered into with 
two different companies A and B, the stay of suit against B cannot be granted, merely for the 
pendency of appeal in the suit filed against company A. 


[s 10.22] Between the Same Parties 


For determining whether the matter in issue in the subsequently instituted suit is directly 
and substantially in issue in the previously instituted suit, absolute identity of the parties in 
both the suits is not a consideration.** 


The mere fact that the first suit is between Zand Jas plaintiffs and W Xand Y, as defendants, 
and the second suit is between W as plaintiff and Z, J and S (not a party to first suit) as 
defendants, will not take the case out of the operation of this section, if the other conditions 
of the section are satisfied.** It is sufficient if there is a sufficient identity of parties. If the 
additional defendants in the subsequent suit, who are all directors of the plaintiff-company in 
the earlier suit do not raise any separate and substantial issue as between them and the plaintiff 
in the subsequent suit, the addition of such defendants does not make the subsequent suit any 
less a suit between the same parties. The expression “the same parties” means the parties 
between whom the matter substantially in issue has arisen and also has to be decided. It has 
accordingly been held that the section does not become inapplicable by reason of there being 
in addition a party against whom no separate and substantial issue is raised.**” 


Where there are independent contracts with two different limited companies, the parties 
are not the same, even though company B is subsidiary of company A.** 


[s 10.23] Interlocutory Orders Pending Stay 


In cases where in a suit further proceedings are stayed for some reason or the other, in order 
to carry on the process of the suit, certain steps are to be taken in aid of proceedings to keep 
them alive. Thus, if the interlocutory matters are decided and the suit is kept ready to proceed 
further as soon as the stay of further proceedings ceases to be operative from a stage which 
could have arrived to ripen the case, by disposing of interlocutory matters in between, without 
affecting the merit of the case would be in aid of judicial process.** A prayer to stay all further 
proceedings in the suit cannot be allowed. The application under section 10 cannot bar the 
court from entertaining interlocutory application.™° A stay order under this section does not 
take away the power of the court in the stayed suit to make interlocutory orders, such as orders 
for a receiver or an injunction, or an attachment before judgment.™! An order of stay under 
this section does not take away the jurisdiction of the court to refer the suit to arbitration with 
the consent of parties.” 
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When a suit is stayed by an order under section 10 of the Code, it does not take away the 
power of the court to make an order on an interlocutory application for urgent relief. The 
court has to see whether there is a bar for entertaining such applications.* 


Where a suit was stayed by appellate court and an interlocutory application was filed before the 
trial court during the pendency of the stay, it was held that orders passed allowing the commissioner 
to visit the property and submit report was valid even though the stay was in operation.* 


Consideration of applications for interlocutory reliefs, such as grant of injunction, 
appointment of receiver, attachment before judgment, impleadment of a party, amendment in 
the plaint etc, is not prohibited in spite of the stay, because such an order cannot be taken to 
be a step in the trial of the suit.** 


Before considering the question of the stay of the suit under section 10, the civil court is 
well within its powers to consider the prayers for the issuance of the interim relief and a plea 
raised under section 10 cannot preclude the court from disposing of an application under 


O XXXIX, rules 1 and 2 read with section 151 of the CPC.**° 


[s 10.24] Application Under Section 10 to Be Filed Where Subsequent Suit Is 
Pending 


Application for stay of suit under section 10 should be presented to the court in which the 
subsequent suit is pending. *”” 


[s 10.25] Contract Providing for Place of Suing 


It is sometimes provided in a contract that suits in respect of matters contained therein 
shall be instituted in a specified court. That such agreements are valid in law is well-settled.** 
The question of whether a suit instituted by one of the parties in a forum agreed to by them 
is liable to be stayed under section 10 when the opposite party has filed earlier a suit on the 
same agreement in a court different from that mentioned in the agreement has often been 
discussed and the view largely held is that there was nothing in the section to prevent the court 
from giving effect to the agreement.*” The controversy has been set at rest by a decision of the 
Supreme Court wherein it has been held that the language of section 10 was clear, definite and 
mandatory and prohibited the trial of a subsequent suit and it did not make any difference that 
the earlier suit was in violation of the agreement of parties or vexatious.*”° 


The object of consolidation of suits is to avoid multiplicity of proceedings and unnecessary 
delay and protraction of litigation. These objects are not in conflict with the principles of 
section 10, but are in aid of the object of that section. It was clear from the facts of the case that 
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the contesting parties in the case of the two suits were the same, the disputed property in the 
suit filed earlier to it and the case of the plaintiff in the earlier suit was substantially his defence 
in the later suit and the case of the plaintiff in the later suit was his defence in the earlier suit. 
The court had inherent power to consolidate the two suits and to direct analogous hearing of 
the same, in the ends of justice.*”! 


[s 10.26] Comprehensive Latter Suit Cannot Be Stayed 


The court would not stay the latter suit if it is more comprehensive than the earlier one 
though both the suits are between the same parties and the cause of action arises out of the 
same contract.*” 


[s 10.27] Revision 


There is practical unanimity of opinion among the high courts that an order under this 
section is revisable.**’ (But see the proviso to section 115.) j 


[s 10.28] Conditional Order 


It has been held that where the conditions laid down in the section are satisfied, the court 
should pass an unconditional order for stay and not impose conditions.*™ 


[s 10.29] Letters Patent Appeal 


An order staying a suit is a judgment under clause 15 of the Letters Patent and an appeal 
lies therefrom.” So also an order refusing to stay a suit.” The Madras High Court, however, 
has held in a full bench decision that an order under section 10 is not a judgment within the 


letters patent.*” There is no question of a Letters Patent appeal as section 100A inserted in the 
Code in 1976 bars it. 


Even where the requirements of section 10 are not satisfied, court can grant injunction 
under its inherent power, restraining a person from proceeding with another suit in the 
interests of justice.*** 


Application was made under the Arbitration Act, 1940 (repealed by Arbitration and 
Conciliation Act, 1996), section 20, for the appointment of an arbitrator. Application was 
made by the non-petitioners under section 10, CPC for staying further proceedings. It was 
held that section 10, CPC cannot apply and the arbitration proceedings cannot be stayed. 
Merely because an application under section 20 is registered as a suit, it does not become “suit” 
within the meaning of the CPC.*” 
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[s 10.30] Inherent Power to Grant Stay 
In the case of Manohar Lal Chopra v Rai Bahadur Rao Seth Hiralal,®® it has been held that 


inherent jurisdiction of the court to make orders ex debito justitiae is undoubtedly affirmed by 
section 151 of the CPC but that jurisdiction cannot be exercised so as to nullify the provisions 
of the CPC. Where the CPC deals expressly with a particular matter, the provision should 
normally be regarded as exhaustive. In the present case, as stated above, section 10 of the CPC 
has no application and consequently, it was not open to the high court to by-pass section 10 
of the CPC by invoking section 151, CPC.** It is only in cases where the proceedings are 
fraudulent, vexatious or for want of being bona fide, malicious and improper, then it comes 
within the meaning of abuse of the process of the court.° 


In cases not covered by the provisions of section 10 of the CPC in terms, the court may, in 
very exceptional circumstances, stay a suit under section 151 as the inherent jurisdiction of the 
court to make orders ex debito justitiae is undoubtedly affirmed by section 151; but the court 
cannot overlook the well-settled principle of law governing the stay of suits. In such cases also, 
there must be identity of the subject matter and field of controversy between the parties in the 
two suits. Though subject matter contemplated and field of controversy need not be identical 
in every particular suit, at least the court must be satisfied that to allow the subsequent suit to 
continue would be oppressive or vexatious to the defendant and that the stay would not cause 
injustice to the plaintiff in the subsequent suit.°® 


While laying down the principle regarding applicability of sections 10 and 151 of the CPC, 
the court observed that where a party claims interference of the court to stop another action 
between the same parties, it lies upon him to show to the court that the multiplicity of action 
is vexatious, and the whole burden of proof lies upon him. He does not satisfy that burden of 
proof by merely showing that there is a multiplicity of actions; he must go further. However, 
it was held that the inherent powers are to be exercised by the court in very exceptional 
circumstances for which the Code lays down no procedure. It was thereafter held that the 
provisions of section 10 are clear, definite and mandatory. A court in which a subsequent 
suit has been filed is prohibited from proceeding with the trial of that suit in certain specified 
circumstances. However, where two suits were filed in respect of the properties of Math of Lord 
Jagannath, the plaintiff of one suit being the defendant in the other and a third proceeding in 
the form of appeal dealing with the vesting of intermediary interest in the State was pending 
before collector, it was held by the Orissa High Court that where section 10 has no application, 
the court could exercise inherent jurisdiction under section 151 of the Code for the ends of 
justice. When there is a special provision in the Code for dealing with the contingency 
of two such suits being instituted, recourse to the inherent powers under section 151 is not 
justified. The provisions of section 10 do not become inapplicable on a court holding that the 
previously instituted suit is a vexatious suit or has been instituted in violation of the terms of 
the contract.®® It is true that the CPC does not provide for joint trial of the suits, but at the 
same time it is a well-accepted position of law that under section 151 of the Civil Procedure 
in appropriate cases, an order for consolidation of the cases can be made. The courts have even 
ordered joint trial of the cases. A court has inherent power ex debito justitiae to consolidate 
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suits, where it is in the ends of justice to do so to avoid needless expenses and inconvenience to 
parties. Where it appears that there is sufficient unity, or similarity in the matter in issue in the 
suits, and the determination of the suits rests mainly on common questions, it is convenient to 
have them tried as analogous cases. 


Ordinarily, since judgment in the probate proceeding is judgment in rem, it would be 
appropriate for the court to direct the court to dispose off the probate proceeding first in point 
of time and to stay the civil suit till the probate proceeding is decided. However, in the facts 
and circumstances of this case, since the probate proceedings as well as special civil suit are of 
the year 1982, and since the period of more than 11 years has already elapsed, in the court's 
opinion, it would not be proper to interfere with the discretion exercised by the trial court 
where the trial court has ordered consolidation of the two proceedings.*® If the exigencies 
demand, cause of action or defence for both, civil and criminal proceedings is the same and 
the defence of the defendant or accused is likely to suffer; or the defendant or accused has to 
suffer serious prejudice because of particular or peculiar facts of the case, the court can stay the 
civil proceedings. As a principle of law, it cannot be laid down that whenever a criminal case is 
instituted, then the civil court on the same cause of action must be stayed. The court may be 
guided by the attending circumstances. Where a criminal action provides a cause of action for 
the civil action, then the court may, if the facts so demand, stay proceedings in the civil suit.*” 


[s 10.31] Summary Procedure 


Section 10 is a general provision applicable to all categories of cases. The provisions contained 
in O XXXVII applies to certain classes of suit. One provides a bar against proceedings with 
the trial of the suit, the other provides for granting of quick relief. Both these provisions have 
to be interpreted harmoniously so that the objects of both are not frustrated. The words “trial 
of any suit” will have to be construed in the context of provisions of O XXXVII of the Code. 
The scheme of summary procedure provided by O XXXVII is that a stage of determination of 
the matter in issue will arise in a summary suit only after the defendant obtains leave. The trial 
would really begin only after leave is granted to the defendant. 


Considering the objects of both the provisions, i.e., section 10 and O XXXVII, wider 
interpretation of the word “trial” is not called for. The word “trial” in section 10, in the 
context of a summary suit, cannot be interpreted to be the entire proceedings starting with 
the institution of the suit by lodging a plaint. In a summary suit, the “trial” really begins after 
the court or the judge grants leave to the defendant to contest the suit. Therefore, the court or 
the judge dealing with the summary suit can proceed upto the stage of hearing the summons 
for judgment and passing the judgment in favour of the plaintiff if: (i) the defendant has not 
applied for leave to defend, or if such application has been made and refused; or if, (ii) the 
defendant who is permitted to defend fails to comply with the conditions on which the leave 
to defend is granted.* 


[s 10.32] Explanation I 


The contention that the Explanation 1 of section 11 permits second suit is absolutely 
misconceived. The Explanation 1 of section 11 of the CPC merely deals with a situation where 
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two suits are pending in court/courts of competent jurisdiction and in a situation when any of 
the suit is decided by the court before another suit, then decision given in that suit irrespective 
of the fact whether it was filed earlier or later, decision on the issue bars re-trial of the same 
869 

issue. 


[s 10.33] Probate Case and Partition Suit 


It is well settled that in the probate proceedings the only thing that the court does is declare 
upon the validity of the execution of Will in respect of the properties mentioned therein. 
It does not declare or decide upon the validity, legal disposition contained therein. For this 
purpose, the jurisdiction of the high court and the district judge under the provision of the 
Succession Act, 1925 are original and exclusive. No civil court can entertain any dispute with 
regard to validity or otherwise of a Will. Once a Will is probated and letter of administration 
is issued, if there be any dispute as regard disposition made therein, the parties can institute 
proceedings in civil courts without impugning the execution of the Will which has already 
been decided in the probate proceedings. It would thus be seen that the jurisdiction of two 
courts even in the two proceedings are different and exclusive. In that view of the matter, it 
cannot be said that one court can stay the proceeding pending decision of the other but as 
would presently show it also cannot be said that the decision given in the probate case would 
not have a material effect on the outcome of the partition suit.*”° 


Be that as it may, the decision in the probate proceedings on the question of proof of the 
Will can have a direct impact on the suit.*”! 


So, the decision in probate case would have material effect on the suit.” 


The Delhi High Court has held that a civil court hearing a civil suit cannot stay proceedings 
in a probate court even though the probate petition was filed later in point of time.*”* It was 
observed by the high court as follows: 

The legal position which has emerged from the above decisions is that a Probate Court 
seized with a petition for grant of Probate of Will or Letters of Administration is not a civil 
court within the meaning of the term under the provisions of the Code of Civil Procedure 
though the proceedings of the Probate Court in relation to the granting of Probate and 
Letters of Administration is to be regulated, so far as the circumstances of the case may 
permit, by the Code of Civil Procedure, 1908. Once a Probate Court is considering a 
petition for grant of Probate or Letters of Administration in respect of a Will, that court 
alone is competent to decide on the question of execution and/or validity or otherwise of 
the Will in question. In such a situation, it is not open to the civil court to go into that 
question. *” 


[S 11] Res judicata.—No Court shall try any suit or issue in which the matter 
directly and substantially in issue has been directly and substantially in issue in a 
former suit between the same parties, or between parties under whom they or any 
of them claim, litigating under the same title, in a Court competent to try such 
subsequent suit or the suit in which such issue has been subsequently raised, and has 


been heard and finally decided by such Court. 
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Explanation I—The expression “former suit” shall denote a suit which has been 
decided prior to the suit in question whether or not it was instituted prior thereto. 


Explanation II—For the purpose of this section, the competence of a Court shall 
be determined irrespective of any provisions as to a right of appeal from the decision 


of such Court. 


Explanation III.—The matter above referred to must in the former suit have been 


alleged by one party and either denied or admitted, expressly or impliedly, by the 
other. 


Explanation IV.—Any matter which might and ought to have been made ground of 
defence or attack in such former suit shall be deemed to have been a matter directly 
and substantially in issue in such suit. 


Explanation V—Any relief claimed in the plaint, which is not expressly granted by 
the decree, shall for the purposes of this section, be deemed to have been refused. 


Explanation VI.—Where persons litigate bona fide in respect of a public right or of 
a private right claimed in common for themselves and others, all persons interested in 
such right shall, for the purposes of this section, be deemed to claim under the persons 
so litigating. 

875[ Explanation VII_—The provisions of this section shall apply to a proceeding for 
the execution of a decree and references in this section to any suit, issue or former suit 
shall be construed as references, respectively, to a proceeding for the execution of the 
decree, question arising in such proceeding and a former proceeding for the execution 


of that decree. 
Explanation VIII.—An issue heard and finally decided by a Court of limited 


jurisdiction, competent to decide such issue, shall operate as res judicata in a subsequent 
suit, notwithstanding that such Court of limited jurisdiction was not competent to 
try such subsequent suit or the suit in which such issue has been subsequently raised. ] 
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RO? enamabala 228 Raised for the First Time Before 

{s 11.11] Res Judicata and lis Pendens............. 230 Supreme Court Previous Judgments 

[s 11.12] Cause of Action Estoppel; Issue NTN tse S 245 
Estoppel and Res Judicata 00... 232 | [s 11.25] Non-framing of Particular 

[s EOF MERE Onestion of Facts and Law .,. Zo 2 hie see qe DISSUC ins icy GE Ditis KETA a 246 
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[s 11.26] Conditions of Res Judicata .............-. 


[s 11.33] Application for Amendment 


[s 11.26.1] Essentials of Res of Deges AUS Silt... cue 384 

Yr. St ee 247 | [s 11.34] Application for Review.........-.-.++++ 384 

[s 11.26.2] Matter in Issue............ 248 | [s 11.35] Plea of Res Judicata ..........:.000seseeverees 385 

[s 11.27] Section not Exhaustive—Principle [s 11.36] Waiver of Plea of Res Judicata .......... 387 
of Res Judicata Applicable apart [s 11.37] Conflicting Decrees....... Te E S 387 

fend tión. Se, E arune 363 | [s 11.38] Maintenance Order............2-::2:000+ 387 

[s 11.28] Probate proceedings...........cccesc00000-. 370 | [s 11.39] Income-tax Proceedings..............+++++ 388 
[s 11.29] Succession Proceedings.........::s++++: 370 | [s 11.40] Sales Tax Proceedings ..............:0++0+ 388 
[s 11.30] Orders in Execution Proceedings EPESI T Wris DETR. Jobe. oe 389 
and Explanation Viis LE.. 371 [s.11.41.1] Habeas corpus rsrs- iese 394 

[s 11.30.1] Constructive Res {s 11.41.2] Service Matters ........... 394 

Judicata in Execution [s 11.41.3] Representative Suits.... 396 

Proceedinga s... 375 | 1611421. Apir aA 396 

[s 11.30.2] Ex parte Orders........... 380 | [6 11.43)! Appeal Esne rpe pra CE LAARA 398 

[s 11.30.3] Consent Orders.......... 381 | [s 11.44] Special Leave Petition.............0100 400 

[s 11.30.4] Interlocutory Orders... 382 | [s 11.45] Land Acquisition ............::++:ss0 402 

[s 11.31] Insolvency Proceedings...........:s0:s0+0: [s 11.46] Ceiling Act and Res Judicata ..........+. 402 
[s 11.32] Summary Proceedings ...........:.c00000- [s 11.47] Exceptions to Res Judicata...........+++- 403 


[s 11.1] Alterations in the Section 


Explanations VII and VIII have been added by the Code of Civil Procedure (Amendment) 
Act, 1976 (104 of 1976). Explanation VII has been added to ensure legislatively what had 
in several decisions been recognised as the general principle of res judicata apart from this 
section applied to proceedings in execution. Explanation VIII has been added to provide as 
against certain decisions to the contrary that the decision of a court of limited jurisdiction 
shall in so far as it is within the jurisdiction of such court operate as res judicata, although such 
court was not competent to try the subsequent suit in which the same question is subsequently 
raised. 


[s 11.2] Scope 


The principle of res judicata is based on the need of giving finality to judicial decisions. 
What it says is that once a res is judicata, it shall not be adjudged again. Primarily, it applies 
as between past litigation and future litigation. When a matter, whether on a question of fact 
or on a question of law, has been decided between two parties in one suit or proceeding and 
the decision is final, either because no appeal was taken to a higher court or because the appeal 
was dismissed or no appeal lies, neither party will be allowed in a future suit or proceeding 
to canvass the matter again. This principle of res judicata is embodied in relation to suits in 
section 11 of the CPC; but even where section 11 does not apply, the principle of res judicata 
has been applied by courts for the purpose of achieving finality in litigation. The result of this 
is that the original court as well as any higher court must in any future litigation proceed on 
the basis that the previous decision was correct. 


The Supreme Court has held that the doctrine of res judicata, though stated to belong to 
the realm of procedural law, is not a mere technical doctrine. It is a doctrine of fundamental 
importance that seeks to ensure that there is an end to all litigation. This is the public policy 
of Indian law as well.*”6 
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In Subramanian Swamy v State of Tamil Nadu,*”’ the Supreme Court explained the doctrine 
of res judicata in the following words: 

The literal meaning of “res” is “everything that may form an object of rights and includes 
an object, subject-matter or status” and “res judicata” literally means “a matter adjudged; 
a thing judicially acted upon or decided; a thing or matter settled by judgments”. “Res 
judicata pro veritate accipitur” is the full maxim which has, over the years, shrunk to mere 
“res judicata”, which means that res judicata is accepted for truth. The doctrine contains 
the rule of conclusiveness of the judgment which is based partly on the maxim of Roman 
jurisprudence “interest reipublicae ut sit finis litium” (it concerns the State that there be an 
end to law suits) and partly on the maxim “nemo debet bis vexari pro una et eadem causa” 
(no man should be vexed twice over for the same cause). 


Relying on the earlier judicial decisions,” the court also stated that even an erroneous 


decision on a question of law attracts the doctrine of res judicata between the parties. The 
correctness or otherwise of a judicial decision has no bearing upon the question of whether or 
not it operates as res judicata. 


The principle of res judicata applies also as between two stages in the same litigation to the 
extent that a court, whether the trial court or a higher court having at an earlier stage decided 
in a matter one way, will not allow the parties to reagitate the matter again at a subsequent 
stage of the same proceedings. 


Where neither the reliefs claimed in two suits were identical, nor the parties were the same 
and nor could the decision in the first suit said to have been on the merits, it was held that the 
principles of res judicata cannot be applied.*” 


But an interlocutory order which had not been appealed from either because no appeal lay, 
or even though an appeal lay, an appeal was not taken can be challenged in an appeal from the 
final decree or order.**° 


Section 11 of the CPC embodies the rule of conclusiveness as evidence, or bars the plea 
of an issue tried in an earlier suit founded on a plaint in which the matter is directly and 
substantially in issue and became final. In a later suit between the same parties or their privies 
in a competent court to try such subsequent suit in which the issue has been directly and 
substantially raised and decided in the judgment and decree in the former suit, would operate 
as res judicata. Section 11 does not create any right or interest in the property, but merely 
operates as a bar to try the same issue once over. In other words, it aims to prevent multiplicity 
of the proceedings and accords finality to an issue which directly and substantially had arisen 
in the former suit between the same parties or their privies, decided and became final, so that 
parties are not vexed twice over; vexatious litigation would be put to an end and the valuable 
time of the court is saved. It is based on public policy, as well as private justice. They would 
apply, therefore, to all judicial proceedings, whether civil or otherwise. It equally applies to 
quasi-judicial proceedings of the tribunals other than the civil courts. 
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Doubtless the principle of res judicata is a fundamental doctrine of law, that there must be an 
end to litigation.**' But the plea of res judicata has to be specifically and expressly raised.**? The 
foundation of the plea of res judicata must be laid in the pleadings. If this was not done, no party 
would be permitted to raise it for the first time at the stage of the appeal. The only exception to 
this requirement is when the issue of res judicata is in fact argued before the lower court. 


For the purpose of applying the principle of res judicata, the case needs to be subjected to 
the triple tests regarding — (i) factum of the identity of the parties, (ii) cause of action, and 
(iii) the subject matter.*** To answer the subject matter test, it is necessary to determine, in the 
first place, what matter has been “directly and substantially in issue” in a previous case. Such 
questions often arise before the courts for determination. The Supreme Court, in Rithwik 
Energy Generation (P) Ltd,’ endorsed the two tests laid down by this book for determination 
of what matter has been “directly and substantially in issue” as opposed to being “collaterally 
and incidentally” in issue in a case. The two tests laid down are: 


(i) Whether the issue was “necessary” to be decided for adjudicating on the prime issue 
involved in a case? If yes, was it decided? or 


(ii) Whether adjudication of the said issue is considered material and essential for its 
decision by the court. The question must be decided keeping in view the facts of 
each case. 


[s 11.3] Binding Nature of Judicial Decisions 


A judicial decision binds whether it is right or wrong. An error of law or fact, committed 
by a judicial or quasi-judicial body cannot be impeached otherwise than in appeal, unless it 
relates to a matter of jurisdiction. The finding would be binding on the parties even though the 
abstracted proportion of law dissociated from the facts, may not be so.*®° 


It has been reiterated by the Supreme Court repeatedly that to attract the doctrine of res 
judicata there must be conscious adjudication of an issue. A plea of res judicata cannot be 
claimed unless the judgment carries an expression of an opinion on the merits. Although res 
judicata is applicable between the two stages of the same litigation, but the question or issue 
involved must have been decided at an earlier stage of the same litigation.**° 


[s 11.4] The Doctrine of Res Judicata 


Res judicata is a plea available in civil proceedings in accordance with section 11 of the 
CPC. It is a doctrine applied to give finality to “lis” in original or appellate proceedings. The 
doctrine in substance means that an issue or a point decided and attaining finality should not 
be allowed to be reopened and re-agitated twice over. The literal meaning of res is “everything 
that may form an object of rights and includes an object, subject-matter or status” and res 
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judicata literally means “a matter adjudged; a thing judicially acted upon or decided; a thing or 
matter settled by judgment”. Section 11 of the CPC engrants this doctrine with a purpose that 
“a final judgment rendered by a court of competent jurisdiction on the merits is conclusive as 
to the rights of the parties and their privies, and, as to them, constitutes an absolute bar to a 
subsequent action involving the same claim, demand or cause of action”.**” 
Plea of res judicata is a restraint on the right of a plaintiff to have an adjudication of his 
claim. The plea must be clearly established; more particularly where the bar sought is on 
the basis of constructive res judicata. The plaintiff who is sought to be prevented by the bar 


of constructive res judicata should have notice about the plea and have an opportunity to 
put forth his contentions against the same.*** 


Plea of res judicata is also not available where there is no contest on an issue between the 
parties and there is no conscious adjudication of an issue.**’ Res judicata cannot stand in the 
way of an erroneous interpretation of statutory prohibition.*”° 


The present section deals with the doctrine of res judicata. The leading case on the subject 
is the Duchess of Kingstone’s case,™®" and the following classic passage from the judgment of Sir 
William de Grey is a statement of the leading principles of res judicata: 


From the variety of cases relative of judgments being given in evidence in civil suits, these 
two deductions seem to follow as generally true; first that judgment of a court of concurrent 
jurisdiction, directly upon the point, is, as a plea, a bar, or as evidence, conclusive, between 
the same parties, upon the same matter, directly in question in another court; secondly 
that the judgment of a court of exclusive jurisdiction, directly on the point, is, in like 
manner, conclusive upon the same matter, between the same parties, coming incidentally 
in question in another court, for a different purpose. But neither the judgment of a court 
of concurrent or exclusive jurisdiction is evidence of any matter which came collaterally in 
question, though within their jurisdiction nor of any matter incidentally cognizable, nor of 
any matter to be inferred by argument from the judgment. 


Section 11 is not exhaustive of the general doctrine of res judicata and that the rule of 
res judicata as enacted in section 11 has some technical aspects, i.e., the general doctrine is 
founded on consideration of high public policy to achieve two objectives namely, that there 
must be a finality to litigation and that the individual should not be harassed twice over on 
account of the same litigation. Technical aspects of section 11, as for instance, pecuniary or 
subject-wise competence or earlier form to adjudicate the subject matter or grant reliefs sought 


in the subsequent litigation would be immaterial when the general doctrine of res judicata is 
to be invoked.*” 


Doubtless, the principle of res judicata is a fundamental doctrine of law, that there must be 
an end to litigation.” 


Where the stand taken by the State in the earlier round of litigation was that the temple 
in question was a Hindu temple and the Supreme Court categorically opined that it is a Jain 
temple, it was held by the Supreme Court that the principle of res judicata would come into 
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play and the State would not be allowed to still contend that it was a Hindu temple. It was 
observed that the issue cannot be permitted to be reopened.*” 


In Kalipada De v Dwijpada Das,” the Privy Council observed as follows: 


The question as to what is to be considered to be res judicata is dealt with by Section 11 
of the Code of Civil Procedure, 1908. In that section are given many examples of 
circumstances in which the rule concerning res judicata applies; but it has often been 
explained by this Board that the terms of Section 11 are not to be regarded as exhaustive. 


In the above case, Lord Justice Darling quoted with approval the observations of Sir 
Lowrence Jenkins on res judicata in Sheoparsan Singh v Ramnandan Singh?” which is as follows: 


... their Lordships desire to emphasise that the rule of res judicata, while founded on 
ancient precedent, is dictated by a wisdom which is for all time. “It hath been well said”, 
declared Lord Coke, “interest reipublicae ut sit finis litium—otherwise great oppression 
might be done under colour and pretence of law” (6 Coke, 9a). Though the rule of the 
Code may be traced to an English source, it embodies a doctrine in no way opposed to the 
spirit of the law as expounded by the Hindu Commentators. Vijnanesvara and Nilakantha 
include the plea of a former judgment among those allowed by law, each citing for this 
purpose the text of Katyayana, who described the plea thus: “If a person, though defeated at 
law, sue again, he should be answered, “You were defeated formerly.” This is called the plea 
of former judgment. (See the Mitakshara (Vyavaharaj, bk-II, ch. I, edited by J.R. Gharpure, 
p. 14 and the Mayuka, ch 1, section 1, p. 11, of Mandalik’s edition.) And so the application 
of the rule by the courts in India should be influenced by no technical considerations of 
form, but by matter of substance within the limits allowed by law. 


In a case under the Slum Areas (Improvement and Clearance) Act, 1956, the plaintiff, in 
an earlier round of litigation was allowed relief in respect of only a part of the claim by the 
competent authority who were empowered under the Act. In the second round of litigation 
when the matter reached the Supreme Court, it was held that the suit was barred not only 
under section 37A of the Act but also by the principles of res judicata. YV Chandrachud J (as 
he then was), speaking for the bench in the above case, observed as follows: 


The fact that section 11 of the Code of Civil Procedure cannot apply on its terms, 
the earlier proceeding before competent authority not being a suit, is no answer to the 
extension of the principle underlying that Section to the instant case. Section 11, it is long 
settled, is not exhaustive and the principle which motivates that section can be extended 
to cases which do not fall strictly within the letter of the law. The issues involved in the 
two proceedings are identical, those issues arise as between the same parties and thirdly, the 
issue now sought to be raised was decided finally by a competent quasi-judicial tribunal. 
The principle of res judicata is conceived in the larger public interest which requires that all 
litigation must, sooner than later, come to an end. The principle is also founded on equity, 
justice and good conscience which require that a party which has once succeeded on an 
issue should not be permitted to be harassed by a multiplicity of proceedings involving 
determination of the same issue.**” 


The argument that principle of res judicata cannot apply because in the previous suit only 
a part of the property was involved when in the subsequent suit the whole property is the 
subject-matter, cannot be accepted. The principle of res judicata under section 11 of the CPC 
is attracted where issues directly and substantially involved between the same parties in the 
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previous and subsequent suit are the same — may be — in the previous suit only a part of the 
property was involved when in the subsequent suit, the whole property is the subject-matter.*”* 


In order to decide the question of whether a subsequent proceeding is barred by res judicata, 
it is necessary to examine the question with reference to: 


(i) The form or a competence of the court; 
(ii) the party and the representatives; 
(iii) matters in issue; 


(iv) matters which ought to have been made ground for defence or attack in the former 
suit; 


(v) the final decision. 


In order that a defence of res judicata may succeed, it is necessary to not only show that 
the cause of action was the same but also that the plaintiff had an opportunity of getting the 
relief which he is seeking in the subsequent proceedings. The test is whether the claim in the 
subsequent suit or proceeding is infact founded upon the same cause of action which was the 
foundation of the former suit or proceedings. The cause of action for a proceeding has no 
relation whatsoever to the defence which may be set up, nor does it depend upon the character 
of the relief prayed for by the plaintiff or the applicant. It refers entirely to the grounds set forth 
in the plaint or the application as the case may be as the cause of action or in other words, to 
the media upon which the plaintiff or the applicant asked the court to arrive at a conclusion 


in his favour.*” The principles of res judicata do not apply in a case involving pure question 
of law.” 


In a matter, the question in the earlier suit filed by the appellants in the civil writ petition 
and in the present suit was whether H had only a life estate in the property or full ownership. 
The earlier suit was dismissed and though the appellants filed a second appeal, the same was 
withdrawn. The question as to whether or not H had only a life interest in the suit property 
or full ownership was not resolved by the discovery that H was alive and the appeal could have 
been prosecuted. The plea of the appellant that H had full ownership in the property and so 
they are the owners of the property was negated. In such circumstances, it is not open to the 
appellant to put forth the same plea in the fresh suit. The plea was rightly negated by holding 
that the present suit is barred by res judicata.” 


It is well-known that res judicata is a mixed question of fact and law. It has to be 
specifically pleaded and the party relying on the principle of res judicata should place before 
the court all material particulars which would be sufficient to give a finding whether the 
particular case is barred by the principles of res judicata.” The order of the previous case 
between the parties was passed on the basis of agreement between the parties; hence, would 
not operate as res judicata and thus, would not operate as a bar to the consideration of 
the application for custody of a child under the Guardian and Wards Act, 1890. If a 
plaint claims improper remedies and reliefs, then the principle of res judicata would not 
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operate as the issues could not be tried due to improper pleading. “Lis” disposed off 
on merits by a speaking order, even if passed in limine, amounts to a decision which can 
Operate as res judicata in subsequent proceedings. The dismissal in limine of a writ petition 
cannot possibly bar the subsequent writ petitions but at the same time such a dismissal in 
limine may inhibit the discretion of the court. Normally, the court would be disinclined to 
entertain or to hear petitions raising identical points again where on an earlier occasion, the 
matter was heard and dismissed. It is not that the court will have no jurisdiction to entertain 
such matters, but it would normally exercise its discretion against it.” Even where notice 
might not have been issued to the opposite party till dismissal of a petition in limine may 
amount to create a bar upon a subsequent trial as to the same issue, on the principles of res 
judicata; provided the issue has been decided by a speaking order, on merits thus, whether 
any order passed in limine operates as res judicata or not would depend on the nature of the 
particular order passed.” When a finding as to the title of immovable property is rendered 
by a court of small causes, res judicata cannot be pleaded as a bar in a subsequent regular 
suit for the determination or enforcement of any right or interest in immovable property. 
In order to operate as res judicata, the finding must be one disposing off a matter directly 
and substantially in issue in the former suit and the issue should have been heard and finally 
decided by the court trying such suit. A matter which is collaterally or incidentally in issue 
for the purpose of deciding the matter which is directly in issue in the case cannot be made 
the basis of a plea of res judicata. It has long been held that a question of title in a small cause 
suit can be regarded as incidental only to the substantial issue in the suit and cannot operate 
as res judicata in a subsequent suit in which the question of title is directly raised.” The 
rule of res judicata may thus be put upon two grounds — one, the hardship to the individual 
that he should be vexed twice for the same cause, and the other, public policy, that it is in 
the interest of the State that there should be an end to litigation.” Putting in another form, 
it may be said that every suit must be sustained by a cause of action, and there is no cause 
of action to sustain the second suit, since it is being merged in the judgment of the first.”” 


When the matter regarding the promotion and seniority has been decided earlier and has 
attained finality, the same cannot be re-opened by the state, being barred by principle of res 
judicata." 


[s 11.5] Maxim of Roman Jurisprudence 


Section 11 contains the rule of the conclusiveness of the judgment based upon the maxim 
of Roman jurisprudence “Interest reipublicae ut sit finis litium” (it concerns the state that there 
be an end to law suits); and, partly on the maxim “Nemo debet bis vexari pro una at eadam 
causa’ (no man should be vexed twice over for the same cause). The section does not effect the 
jurisdiction of the court but operates as a bar to the trial of the suit or issue, if the matter in the 
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suit was directly or substantially in issue in the previous suit between the same parties litigating 
under the same title in a court, competent to try the subsequent suit in which judgment in 
section 96, such issue has been raised.” 


[s 11.6] Section Mandatory 


The section is mandatory and the ordinary litigant claiming under one of the parties to 
the former suit can only avoid its provisions by taking advantage of section 44 of the Indian 
Evidence Act, 1872. The grounds of avoidance under that section are fraud and collusion.?”” 
Gross negligence is different from fraud or collusion.’'? Collusion of one of the several 
defendants with the plaintiff is not enough to avoid the rule of res judicata.” 


The Supreme Court has observed that the plea of res judicata, like the plea of limitation, 
concerns the jurisdiction of the court and a finding on the plea in favour of the party raising it 
would oust the jurisdiction of that court,’ 


[s 11.7] Res Judicata and Res Sub Judice — Distinction 


The rule of res judicata is readily distinguished from the rule in section 10, for the latter 
relates to a res sub judice, that is, a matter which is pending judicial inquiry; while the rule in 
the present section relates to res judicata that is, a matter adjudicated upon, or a matter on 
which the judgment has been pronounced. Section 10 bars the trial of a suit in which the 
matter directly and substantially in issue is pending adjudication in a previous suit. The present 
section bars the trial of a suit or an issue in which the matter directly and substantially in 
issue has already been adjudicated upon in a previous suit. Moreover, public policy requires 
that there should be an end to litigation. The question of whether the decision is correct or 
erroneous has no bearing on the question of whether it operates or does not operate as res 
judicata;?° otherwise, every decision would be impugned as erroneous and there would be no 


finality.” 


While section 10 relates to res sub judice, that is, a matter which is pending a judicial 
adjudication; section 11 relates to res judicata, that is to say, a matter already adjudicated upon 
by a competent court. Whereas section 10 bars the trial of a suit in which the matter directly 
and substantially in issue is pending adjudication in a previous suit. Section 11 bars the trial 
of a suit on an issue in which the matter directly and substantially in issue has already been 
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adjudicated upon in a former suit. The object of both the sections is similar, namely, to protect 
the parties from being vexed twice, for the trial of the same cause and to achieve the public 
policy that there should be an end to litigation. Therefore, one of the objects of section 10 is to 
prevent competent courts of concurrent jurisdiction from having to try parallel suits in respect 
of the same matter in issue, and thereby to pave the way for the application.of the rule of res 
judicata contained in the next following section. So, what the court has really to see is if the 
decision of the matter directly and substantially in issue in the former suit will or will not lead 
to the decision of the matter directly and substantially in issue in the subsequent suit, and if it 
is satisfied that it will, then it must stay the trial of the subsequent suit and await the decision 


in the former suit.?!8 


In Canara Bank v NG Subbaraya Setty,™ the Supreme Court dealt with a question as to 
when does res cease to be sub judice and become judicata. After examining the case laws, the 
court reiterated the legal position that res is not to be considered judicata until the limitation 
period for filing an appeal is over. Till that time ves remains sub judice. It is only after the 
limitation period is over, res (subject matter) can be considered judicata (stand adjudicated). 


The Court also explained the procedure that should be followed in the second suit or 
proceedings initiated by a party to a previous suit before the expiry of limitation period for 
filing appeal or immediately after its expiry. In such cases, the Court opined that the court 
hearing the second proceeding can very well ask the party who has lost the first round whether 
he intends to appeal the aforesaid judgment. If the answer is yes, then it would be prudent to 
first adjourn the second proceeding and then stay the aforesaid proceedings, after the appeal has 
been filed, to await the outcome of the appeal in the first proceeding. If, however, a sufficiently 
long period has elapsed after limitation has expired, and no appeal has yet been filed in the 
first proceeding, the court hearing the second proceeding would be justified in treating the first 
proceeding as res judicata. 


The Court, however, stated that no hard-and-fast rule can be laid down and what needs to 
be done has to be decided on case-to-case basis. The court hearing the second proceedings must 
take into account the entire facts and circumstances of the case for deciding whether to dismiss 
the same on the basis of res judicata or to stay/adjourn the proceedings by treating the earlier 
proceedings as sub judice. The Court was of the view that the judicious use of the weapon of 
stay would, in many cases, obviate a court of first instance in the second proceeding treating 
a matter as res judicata only to find that by the time the appeal has reached the hearing stage 
against the said judgment in the second proceeding, the res becomes sub judice again because 
of condonation of delay and the consequent hearing of the appeal in the first proceeding. This 
would result in setting aside the trial court judgment in the second proceeding, and a de novo 
hearing on merits in the second proceeding commencing on remand, thereby wasting the 
court’s time and dragging the parties into a second round of litigation on the merits of the case. 
In cases where the appeal is grossly belated or where it is unlikely that the appellate court would 
condone the delay owing to creation of the third-party right in the interregnum, etc, the court 
hearing the second proceedings may proceed to decide the case on the basis of res judicata. 


918. Fulchand Motilal v Manhar Lal, AIR 1973 Pat 196. See also Radhika Konel Parekh v Konel Parekh, ATR 


1993 Mad 90. 
919. Canara Bank v NG Subbaraya Setty, AIR 2018 SC 3395 : (2018) 16 SCC 228. 


Res judicata Seol1 225 


[s 11.8] Res Judicata and Industrial Disputes 


It is well-established that although the entire CPC is not applicable to industrial adjudication, 
the principle of res judicata laid down under section 11 of the CPC are applicable; including 
the principle of constructive res judicata. Thus, in State of Uttar Pradesh v Nawab Hussain,” 
it was held that the dismissal of a writ petition challenging disciplinary proceedings on the 
ground that the charged officer had not been afforded reasonable opportunity to meet the 
allegations against him, operated as res judicata in respect of the subsequent suit in which the 
order of dismissal was challenged on the ground that it was incompetently passed. Supreme 
Court also held: 


eia it may be that the same set of facts may give rise to two or more causes of action. If in 
such a case a person is allowed to choose and sue upon one cause of action at one time and 
to reserve the other for subsequent litigation, that would aggravate the burden of litigation. 
Courts have, therefore, treated such a course of action as an abuse of its process.””! 


At this stage, the Pondicherry Khadi and Village Industries Board case, deserves to be noticed 
with some greater detail. In that case, a dispute was raised about the termination of service 
of a temporary workman by way of writ petition. The high court passed a reasoned order on 
merits after contested hearing. That order became final. It was held by the Supreme Court 
that re-agitation of the same issue before labour court would be barred by res judicata, more so 
when the “lesser relief” of reinstatement which was subject-matter of the industrial dispute had 
already been claimed by the workman in the writ petition.» Explaining the principle of law, 
Mrs. Ruma Pal J, speaking for the bench in the above case, observed as follows: 


11. The principle of res judicata operates on the court. It is the courts which are 
prohibited from trying the issue which was directly and substantially in issue in the earlier 
proceedings between the same parties, provided the court trying the subsequent proceeding 
is satisfied that the earlier court was competent to dispose of the earlier proceedings and 
that the matter had been heard and finally decided by such court. Here the parties to the 
writ petition filed by the respondent in the Madras High Court and the industrial dispute 
were the same. The cause of action in both was the refusal of the appellant to allow the 
respondent to rejoin service. The Madras High Court was competent to decide the issue 
which it did with a reasoned order on the merits and after a contested hearing. This was not 
a case where the earlier proceedings had been disposal of on any technical ground as was 
the case in Workmen of Cochin Port Trust v Board of Trustees of the Cochin Port Trust, (AIR 
1978 SC 1283); Smt. Pujari Bai v Madan Gopal (dead) L.Rs. (AIR 1989 SC 1764). The 
“lesser relief” of reinstatement which was the subject-matter of the industrial dispute had 
already been claimed by the respondent in the writ petition. This was refused by the High 
Court. The correctness of the decision in the writ proceedings has not been challenged 
by the respondent. The decision was, therefore, final. Having got an adverse order in the 
writ petition, it was not open to the respondent to re-agitate the issue before the Labour 
Court. .. 


and the labour court was incompetent to entertain the dispute raised by the respondent 
and re-decide the matter in the face of the earlier decision of the high court in the writ 
proceedings.””’ 
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When the second reference of industrial dispute made by appropriate government to 
labour court/industrial tribunal for adjudication has nothing to do with the earlier reference of 
industrial dispute, the principle of res judicata has got no application.” 


The principles embodied in O XXIII, rule 1 of the CPC laying down a public policy is 
not applicable to a case where the writ petition filed by the workman was not adjudicated on 
merit, as the petitioner did not avail the more efficacious remedy available to her in another 
jurisdiction in terms of the provisions of the statute. A writ petition filed by the workman 
could have been dismissed even on the ground that another alternative remedy which was 
more efficacious was available and furthermore on the ground that the writ court would not 
go into the disputed question of fact. Even in such an event, it was open to the workman to 


approach the labour court or to take recourse to other remedies which were otherwise available 
to her.?” 


But when the writ petition was dismissed on findings of fact that the petitioners-daily 
wagers were not entitled to continue in service, the said finding operates as res judicata before 
labour court, where, re-instatement with back wages was sought. The general principle of res 
judicata applies to industrial adjudication.” 


[s 11.9] Res Judicata and Estoppel 


The principle of res judicata is a species of the principle of estoppel. When a proceeding 
based on a particular cause of action has attained finality, the principle of res judicata shall fully 
apply.” 

Res judicata is sometimes treated as part of the doctrine of estoppel, but the two are 
essentially different. Estoppel is part of the law of evidence and prevents a man from saying 
one thing one time and the opposite thing at another time, while res judicata precludes a man 
from avowing the same thing in successive litigations.”** A court which has no jurisdiction in 
law to try an eviction suit cannot be vested with the jurisdiction by applying principles of res 
judicata. There can be no estoppel on a pure question of law and the question of jurisdiction is 
a pure question of law.” The operation of the doctrine is the transformation of a question of 
fact into a question of law.’ In Sita Ram v Amir Begam, Mahmud J”*' said: 


Perhaps the shortest way to describe the difference between the plea of res judicata and an 
estoppel, is to say that while the former prohibits the court from entering into an inquiry 
at all as to a matter already adjudicated upon, the latter prohibits a party, after the inquiry 
has already been entered upon, from proving anything which would contradict his own 
previous declaration or acts to the prejudice of another party, who, relying upon those 
declaration or acts to the prejudice of another party has altered his position. In other words, 
res judicata prohibits an inquiry in limine, whilst an estoppel is only a piece of evidence. 
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The Supreme Court has held that where the decision is on a pure question of law, then a 
court cannot be precluded from deciding such a question of law differently. Such bar cannot 
be invoked either on principle of equity or estoppel. No equitable principle or estoppel can 
impede powers of the court to determine an issue of law correctly in a subsequent suit which 
relates to another property founded upon a different cause of action though parties may be 
same.” 


The doctrine of res judicata as embedded in section 11 of CPC, corresponds to what is 
known as estoppel by judgment in English law. It is one of convenience and not of absolute 
justice. The section does not strike at the jurisdiction of the court. The very basis of the rule of 
estoppel is public interest. If a property is liable to be taxed under the statute which is law of 
the land, it must be so taxed without regard to the fact that for an earlier year it has successfully 
escaped taxation upon an erroneous view of fact and/or law. The public interest would be 
better served by passing the rule of res judicata and taxing the property in a year of assessment, 
if the incidence of tax be rightly attracted under the law and ignoring the factum of its having 
been excluded in an earlier year though by a conscious and deliberate decision. The court held 
that the civil court judgment restraining recovery of tax, in a suit based on a cause of action 
arising out of assessment for a particular year and holding the plaintiff as not liable to payment 
of tax, does not constitute res judicata for liability to pay tax or assessment of tax for subsequent 
years.”* 


The Supreme Court considering the ratio regarding “cause of action” in Kunjan Nair 
Sivaraman Nair v Narayanan Nair ™* found that the suit filed by the plaintiff in 1962, based 
on the settlement deed executed by her husband in her favour and the sufferance of the 
dismissal of the suit, will not be a bar for making a claim for her share in the family property. 
In the instant case, the suit for the entire property was based on a settlement deed and it was 
a suit for possession. Whereas, the later suit for partition was for plaintiff’s one-half share in 
the property based on her birth right. The Supreme Court held that the cause of action was 
therefore entirely different and res judicata did not apply.” 


In a suit, the petitioner took the plea that his dismissal was illegal as he had been appointed 
by the Inspector-General of Police, but was dismissed by an officer lower in rank, i.e., Deputy 
Inspector-General of Police. However, the petitioner did not raise the said plea in the writ 
petition filed by him, which he could have raised. It was held by the Supreme Court that the 
subsequent suit raising that plea is barred by constructive res judicata.” PN Singhal, speaking 
for the three-judge bench in the above case, observed as follows on the doctrine of estoppel 
and res judicata: 


3. The principle of estoppel per res judicata is a rule of evidence. As has been stated in 
Marginson v Blackburn Borough Council (1939) 2 KB 426 at p. 437 it may be said to be 
“the broader rule of evidence which prohibits the reassertion of a cause of action”. This 
doctrine is based on two theories: (i) the finality and conclusiveness of the judicial decisions 
for the final termination of disputes in the general interest of the community as a matter 
of public policy and (ii) the interest of the individual that he should be protected from 
multiplication of litigation. It therefore serves not only a public but also a private purpose 
by obstructing the reopening of matters which have once been adjudicated upon. It is thus 
not permissible to obtain a second judgment for the same civil relief on the same cause of 
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action, for otherwise the spirit of contentiousness may give rise to conflicting judgments 
of equal authority, lead to multiplicity of actions and bring the administration of justice 
into disrepute. It is the cause of action which gives rise to an action, and that is why it is 
necessary for the courts to recognise that a cause of action which results in a judgment 
must lose its identity and vitality and merge in the judgment when pronounced. It cannot 
therefore survive the judgment, or give rise to another cause of action on the same facts. 
This is what is known as the general principle of res judicata.°”” 


In another three-judge bench decision, SB Sinha J, speaking for the bench, explained the 
distinction between estoppel and res judicata as follows: 
30. Res judicata debars a court from exercising its jurisdiction to determine the /is if it 
has attained finality between the parties whereas the doctrine of issue estoppel is invoked 
against the party, if such an issue is decided against him, he would be estopped from raising 
the same in the latter proceeding. The doctrine of res judicata creates a different kind of 
estoppel viz. Estoppel by Accord. 


In a case under the Motor Vehicles Act, 1988, an award was passed under section 140 of 
the Act in favour of the person injured in the accident. No appeal was preferred either by 
the owner or the insurer of the said vehicle. At a later stage, the fact of the said vehicle being 
involved in the accident was challenged in the proceeding under section 166 of the Act. It was 
held by a division bench of the Calcutta High Court that the question of the said vehicle being 
involved in the accident cannot be reopened again at the instance of the owner or the insurer. 
The doctrine of estoppel and acquiescence can be invoked against the insurer and the owner.” 


The division bench in the above case has quoted a passage from the decision of the Supreme 
Court in Satyadhyan Ghoshal v Deorajin Debi, wherein Das Gupta J, speaking for the three- 
judge bench, stated as follows: 


The principle of res judicata is based on the need of giving a finality to judicial decisions. 
What it says is that once a res is judicata, it shall not be adjudged again. Primarily it applies 
as between past litigation and future litigation. When a matter—whether on a question 
of fact or on a question of law—has been decided between two parties in one suit or 
proceeding and the decision is final, either because no appeal was taken to a higher court or 
because the appeal was dismissed, or no appeal lies, neither party will be allowed in a future 
suit or proceeding between the same parties to canvass the matter again. This principle of 
res judicata is embodied in relation to suits in section 11 of the Code of Civil Procedure; 
but even where section 11 does not apply, the principle of res judicata has been applied 
by courts for the purpose of achieving finality in litigation. The result of this is that the 
original courts as well as any higher court must in any future litigation proceed on the basis 
that the previous decision was correct. 


[s 11.10] Res Judicata and Order II, Rule 2 


Order II of the CPC deals with the frame of the suit and each plaintiff is supposed to 


include the whole of the claim which the plaintiff is entitled to make in respect of the cause 


of action.™*! 


Order II, rule 2 of the CPC confers certain privileges in favour of the plaintiff who brings 
the suit, but simultaneously it imposes an embargo or restriction in claiming/bringing another 
suit for any of the reliefs which he could have prayed in the earlier suit. Order II, rule 2 of the 


937. State of Uttar Pradesh v Nawab Hussain, AIR 1977 SC 1680, para 23 : (1977) 2 SCC 806. 
938. Bhanu Kumar Jain v Archana Kumar, AIR 2005 SC 626 : (2005) 1 SCC 787. 

939. Prakash Chandra Biswas v New India Assurance Co Ltd, AIR 2010 Cal 19 : 2011 AC] 622. 
940. Satyadhyan Ghoshal v Deorajin Debi, AIR 1960 SC 941 : (1960) 3 SCR 590, at p 594. 
941. Gujarat Electricity Board v Saurashtra Chemicals, AIR 2004 Guj 83 (DB). 


Res judicata Secll 229 


CPC is divided into three sub-rules and the scheme is based on the principle that defendant 
may not be and should not be vexed twice for one of the same causes of action. It is true 
that this rule is not really a matter of substance, but it simply deprives the plaintiff claiming 
his remedy and does not vest any right in favour of the defendant. Therefore, in absence of 
permission, defendant can positively make a grievance that he has been wrongly vexed again 
for the same alleged wrong. Again the phraseology used in O II, rule 2(3) of the CPC creates 
implied bar.” 


When the earlier suit filed by the plaintiff company was not decided on merits, requirement 
of section 11 of the CPC cannot be said to have been satisfied and therefore, the second suit 
could not have been dismissed by treating it as barred by the principles of res judicata. 


The ground of res judicata under section 11 is also not applicable when the judgment 
and order of dismissal in the application under O I, rule 10 of the CPC did not decide the 
issue involved in the suit. Moreover, such proceeding was not a “suit” within the meaning of 
section 11 of the CPC. Hence, the subsequent suit is maintainable.” 


The second writ petition from the same cause of action is not maintainable due to bar of res 
judicata and the principle incorporated in O II, rule 2 is also applicable to writ proceedings. 
The principles of constructive res judicata are also a part of the doctrine of res judicata. The 
doctrine of res judicata applies to what is actually adjudicated or determined in a previous case, 
and on the other hand, constructive res judicata applies to every other matter which the parties 
might and ought to have litigated or which was incidental to or essentially connected with the 
subject matter of the previous litigation. Those principles are applicable to writ proceedings 
as well.”*° 


In an execution case, the construction on the suit property made in violation of the decree 
was ordered to be removed by the executing court. The objection raised by the judgment 
debtor was rejected. Thereafter, the judgment debtor filed a second objection petition raising 
new grounds not taken in the earlier petition. The Rajasthan High Court held that the second 
objection petition, although on grounds not taken in the earlier objection petition, would be 
barred by res judicata as also the principles contained in O II, rule 2 of CPC. 


In Sucha Singh Sodhi v Baldev Raj Walia,” two interesting questions with regard to 
application of O II, rule 2(2), CPC arose for the consideration of the Supreme Court — 


(i) Whether a bar contained in O II, rule 2(2) applies to the second suit for “specific 
performance” filed after withdrawing the first suit filed for “permanent injunction”? 


(ii) Whether the plaintiff was entitled to file a second suit for “specific performance” in the 
absence of permission or liberty granted to him by the trial court at the time of withdrawing 
the first suit for permanent injunction? 


In the instant case, the plaintiff-appellant had filed a first suit for permanent injunction. 
In the plaint, he had averred that the defendant-respondent had agreed to sell suit property to 
him and accordingly an agreement to sell had been entered into between them. On payment 
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of advance, the appellant was placed in possession of the property and later the respondent 
had threatened to dispossess him from the same. It is on this cause of action the suit was filed 
for permanent injunction. In the said suit, the respondent had filed his written statement 
stating, ¿nter alia, that he had already transferred the suit property to another person and, 
therefore, the proper remedy for the plaintiff would be to file suit for specific performance and 
not seeking permanent injunction. After this, the plaintiff sought to withdraw the suit for the 
purpose of initiating the proceedings before the “competent forum for appropriate relief”. The 
respondent did not object for the withdrawal. The trial court, after recording the statement of 
both the parties, allowed plaintiff to withdraw the suit. The order allowing the withdrawal of 
the suit did not, however, explicitly state that the plaintiff has the liberty to file a subsequent 
suit for appropriate relief. 


When the second suit for specific performance was filed, the defendants, apart from filing a 
written statement, also filed an application under O VII, rule 11 for rejection of the plaint on 
the ground that the suit is hit by the provisions of O II, rule 2(2), CPC. According to them, 
“non-claiming of relief of specific performance of the agreement in the previously instituted 
suit though available to the plaintiff for being claimed on the cause of action pleaded in the 
previous suit would attract the bar contained in O II Rule 2...” The trial court allowed the said 
application and dismissed the suit. The said decision was upheld by the high court. 


While dealing with the appeal against the aforesaid decisions, the Supreme Court answered 
the first question in the negative and the second in the affirmative. 


As regards the first question, it held that the sine qua non for invoking O II, rule 2(2) against 
the plaintiff by the defendant is that the relief which the plaintiff has claimed in the second 
suit was also available to the plaintiff for being claimed in the previous suit on the causes of 
action pleaded in the previous suit against the defendant and yet not claimed by the plaintiff. 


Having noted the facts of the case, the court held that the plaintiff could not have claimed a 
relief of specific performance of agreement in the earlier suit on the basis of the cause of action 
pleaded therein. It further observed that when both the reliefs/claims, namely, (1) permanent 
injunction and (2) specific performance of agreement are not identical, when the causes of 
action to sue are separate, when the factual ingredients necessary to constitute the respective 
causes of action for both the reliefs/claims are different and lastly, when both the reliefs/claims 
are governed by separate articles of the Limitation Act, 1963, then, it is not possible to claim 
both the reliefs together on one cause of action. 


As regards the second question, even though the court thought that the same does not 
survive for consideration as a result of answering the first question in the negative, it opined, 
relying on Gurinderpal,” that both the statement of the plaintiff and order of the court 
granting permission to withdraw the suit are to be read together to understand whether the 
court has granted liberty to file a subsequent suit or not. In the instant case, reading them 
together would satisfy the requirement of O XXIII, rule 1(3) and, thus, the plaintiff was 
entitled to file the second suit. 


[s 11.11] Res Judicata and lis Pendens 


Res judicata means a matter adjudicated upon, or a matter on which judgment has been 
pronounced. The rule of res judicata has been put on two grounds, one, the hardship to the 
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individual that he should not be vexed twice for the same cause, and the other, public policy, 
that it is in the interest of the state that there should be an end to litigation.” 


Lis pendens is an action pending and the doctrine of /is pendens is that an alienee pendente 
lite is bound by the result of the litigation.” 


It is also settled law that in the absence of fraud or collusion, the doctrine of lis pendens 
applies to a suit which is decided ex parte or by compromise. If the compromise has not been 
fairly and honestly obtained, the suit which ended in a compromise will not operate as Lis 
pendens. This is the doctrine of /is pendens.°” 


To determine whether in the event of a conflict arising between the rule of res judicata 
and the doctrine of Zis pendens either the one or the other should prevail. The rule of res 
judicata rests on the necessity of having a finality in litigation, and so does the doctrine of Lis 
pendens. Both have the same end in view, the former that, as between the same parties, or 
their representatives-in-interest litigating under the same title, once the decision is reached in 
a suit, the same question shall not be canvassed in any other suit, and the latter that whatever 
the party may choose to do by way of transfers pendente lite, the transferee pendente lite shall 
be bound by the result of the litigation. There is, however, this difference between the two 
that the rule of res judicata is concerned with more actions than one, whereas the doctrine 
of lis pendens is concerned with the very same suit during the pendency of which there is an 
alienation of the right, title and interest of one of the parties thereto. In the case of res judicata, 
the same cause of action may sustain various actions simultaneously, but once the cause of 
action is merged in the judgment pronounced in a previously decided suit, there is no cause 
of action left to sustain the second suit. In the case of /is pendens, however, the cause of action 
continues as it was, sustaining the suit which has been filed for the adjudication of the rights of 
the various parties thereto and the doctrine applies during the pendency of that suit sustained 
on that cause of action. 


Whatever be the transfers, pendente lite, they do not affect the result of the litigation qua 
the parties to the suit, and the transferee pendente lite is bound by the result of that litigation, 
irrespective of whatever has happened between his transferor and himself. Once, however, 
even in the case where the doctrine of lis pendens applies, a judgment is pronounced and 
the cause of action is merged in the judgment. That judgment is the final pronouncement 
which binds not only the parties to the suit but also the transferees, pendente lite from them. 
The conveyance is treated as if it never had any existence. The effect of it is not to annul 
the conveyance but only to render it subservient to the rights of the parties in the litigation. 
Whether this decision is reached in the same suit or in a different one and whether the cause 
of action which sustained the suit in which the doctrine of /is pendens applies was merged in 
the judgment pronounced in the very same suit or in another one, the position would be that 
that decision would determine the rights of the parties and would be binding on them as well 
as the transferees pendente lite from them. The transferee pendente lite would be legitimately 
treated as the representative-in-interest of the parties to the suit and the judgment which has 
been pronounced, whether in the same suit or in another, would be determinative of the rights 
of the parties. There would be then no /s or action which would survive. The Zis or action can 
only be sustained by a cause of action. If the cause of action was merged in a judgment duly 
pronounced by a competent court, there would be no more occasion for any J/is to continue 
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pending. If a judgment duly pronounced on that particular cause of action was to merge the 
cause of action in itself, that judgment would govern the rights of the parties, whether it is 
pronounced in the same suit in which the doctrine of /is pendens applies or in any other. If it is 
in the same suit, there would be no question of the applicability of the rule of res judicata. The 
rule of res judicata would come into operation only if it was pronounced in another suit which 
came to be decided earlier than the one in which the doctrine applied. But once that judgment 
was pronounced, it would have the effect of finally determining the rights of the parties and 
the cause of action which would sustain the suit in which the doctrine of lis pendens applied 
would be merged in the judgment duly pronounced in what may be described as the previously 
decided suit. Therefore, the rule of res judicata prevails over the doctrine of lis pendens and 
the conclusion is that once a judgment is duly pronounced by a competent court in regard 
to the subject matter of the suit in which the doctrine of /is pendens applies, that decision is 


res judicata and binds not only the parties thereto but also the transferees pendente lite from 
them.®” 


The final decree passed before the institution of the suit cannot be held to be ineffective 
on account of the institution of the subsequent suit. As a matter of fact, the principle of 
section 52 of the Transfer of Property Act, 1882, applicable to transfers of property is not 
applicable to suits and decrees passed in such suits. The plaintiff should have taken steps to get 
the proceedings stayed and if he failed to do that and allowed a decree to be passed against him, 
then the mortgage suit became “a former suit” within the meaning of section 11 of the CPC, 
by virtue of Explanation I added thereto.” 


The doctrine of /is pendens cannot prevail over the rule of res judicata, in case the latter 
rule applies.°”” 


The rule of res judicata prevails over the doctrine of lis pendens and once a judgment is 
duly pronounced by a competent court in regard to the subject-matter of the suit in which 
the doctrine of /is pendens applies, that decision is res judicata and binds not only the parties 
thereto but also the transferees pendente lite from them.” 


[s 11.12] Cause of Action Estoppel; Issue Estoppel and Res Judicata 
The issue has been discussed in Thoday v Thoday as follows . . . 


“cause of action estoppel” is that which prevents a party to an action from asserting or 
denying, as against the other party, the existence of a particular cause of action, the non- 
existence or existence of which has been determined by a court of competent jurisdiction 
in previous litigation between the same parties. If the cause of action was determined to 
exist, that is, judgment was given on it, it is said to be merged in the judgment... If it was 
determined not to exist, the unsuccessful plaintiff can no longer assert that it does; he is 
estopped per rem judicatam.?” 


The above dicta was followed in Barbers case.°* A cause of action estoppel arises where 
in two different proceedings identical issues are raised, in which event, the latter proceedings 
between the same parties shall be dealt with similarly as was done in the previous proceedings. 
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In such an event, the bar is absolute in relation to all points decided save and except allegation 
of fraud and collusion. 


In Arnold v National Westminster Bank Plc,” the House of Lords noticed the distinction 
between cause of action estoppel and issue estoppel. Cause of action estoppel arises where 
the cause of action in the later proceedings is identical to that in the earlier proceedings, the 
latter having been between the same parties or their privies and having involved the same 
subject-matter. In such a case, the bar is absolute in relation to all points decided unless fraud 
or collusion is alleged, such as to justify setting aside the earlier judgment. The discovery of 
new factual matter which could not have been found out by reasonable diligence for use in the 
earlier proceedings does not, according to the Law of England, prevent the latter from being 
reopened. Issue estoppel may arise where a particular issue forming a necessary ingredient in 
a cause of action has been litigated and decided and in subsequent proceedings between the 
same parties involving a different cause of action to which the same issue is relevant, one of the 
parties seeks to reopen that issue. Here also bar is complete to litigation but its operation can 
be thwarted under certain circumstances. 


There is a distinction between “issue estoppel” and “res judicata”. Res judicata debars a court 
from exercising its jurisdiction to determine the /is if it has attained finality between the parties 
whereas the doctrine of issue estoppel is invoked against the party. If such an issue is decided 
against him, he would be estopped from raising the same in the latter proceeding. The doctrine 
of res judicata creates a different kind of estoppel, namely estoppel by accord.°” 


[s 11.13] Mixed Question of Facts and Law 


It is true that in determining the application of the rule of res judicata, the court is not 
concerned with the correctness or otherwise of the earlier judgment. The matter in issue, if it is 
one purely of fact, decided in the earlier proceeding by a competent court must in a subsequent 
litigation between the same parties be regarded as finally decided and cannot be reopened. A 
mixed question of law and fact determined in the earlier proceeding between the same parties 
may not, for the same reason, be questioned in a subsequent proceeding between the same 
parties. But, where the decision is on a question of law, that is, the interpretation of a statute, 
it will be res judicata in a subsequent proceeding between the same parties where the cause of 
action is the same.”*' 


It is well-known that res judicata is a mixed question of fact and law. It has to be specifically 
pleaded and the party relying on the principle of res judicata should place before the court all 
material particulars which would be sufficient to give a finding whether the particular case is 
barred by the principle of res judicata.” 


Rather, a decision on a question involving facts as well as the application of law to the facts, 
would be res judicata. One cannot dissociate the decision on law from the decision on facts.”* 
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Contentions of res judicata based on mixed question of law and facts cannot be entertained 
by the Supreme Court for the first time at the stage of special leave petition.» 


Questions of fact or even mixed questions of law and fact which have attained finality 
in absence of appeal, cannot be referred to a larger bench because of the application of the 
doctrine of res judicata. A reference to a larger bench is made when a bench finds that there is 
already a precedent of a co-ordinate bench of the same court on a particular point of law and 
the referring bench is unable to concur with that earlier view on the question of law taken by 
the co-ordinate bench. In other words, the reference must be on a pure question of law already 
decided by a co-ordinate bench which is a precedent on that point of law. There is no scope of 
referring a question of fact or even a mixed question of law and fact already decided by a co- 
ordinate bench in the earlier judicial proceedings between the same parties or parties claiming 
through them which has attained finality. Thus, a full bench of the Calcutta High Court held 
that a referring bench even if it did not agree with the findings given by the first division bench 
on a question of fact or a mixed question of law and fact was bound to accept such findings 
as the doctrine of res judicata stood in the way of reopening the said issue. The doctrine of res 
judicata cannot be surmounted by making reference to a larger bench.*® 


[s 11.14] Two Stages in the Same Litigation 


Res judicata applies also between two stages in the same litigation. Where a court, (whether 
a trial court or a higher court) has, at an earlier stage, decided the matter in one way, the parties 
cannot re-agitate the matter at a subsequent stage of the same proceeding.” 


The principle of res judicata applies as between two stages in the same litigation, so that if an 
issue has been decided at an earlier stage against a party, it cannot be allowed to be reagitated by 
him at a subsequent stage in the same suit or proceeding. Thus, where the question of whether 
section 15 of the Kerala Buildings (Lease and Rent Control) Act, 1965 (2 of 1965) bars the 
eviction petition, was decided against the tenants by the appellate authority at the earlier stage 
of suit and it was allowed to become final, it is not open to the tenants to reagitate the same at 
the subsequent stage of the suit.” 


The principle of res judicata is based on the need of giving a finality to judicial decisions. 
The principle which prevents the same case being litigated twice is of general application 
and is not limited by the specific words of section 11 of the CPC in this respect. Res judicata 
applies also as between two stages in the same litigation to the extent that a court, whether 
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the trial court or a higher court, having at an earlier stage decided a matter in one way, 


will not allow the parties to re-agitate the matter again at a subsequent stage of the same 
proceedings.’ 


In a proceeding for execution of a decree, warrant of attachment was issued by the executing 
court and thereafter the judgment-debtor raised objection. It was held by the Supreme Court 
that failure on the part of the judgment-debtor to raise the objection earlier thereby allowing 
the preliminary stage to come to an end, disentitles him to raise objection at a subsequent stage 
after issuance of warrant of attachment as it would be barred by the principle of constructive 


res judicata Dr. Arijit Pasayat J, speaking for the bench in the above case, observed as follows 
to explain the law: 


There is no dispute and it has not been agitated that the order for proceeding by the 
judgment under O XXI, rule 22 amounts to a decree under Section 47 of CPC and it is 
appealable as a decree i.e. to say it is not an appeal against the interim order but an appeal 
against the decree which is provided against the final order. It means that at the different 
stages of the execution orders passed by the executing court have attained finality unless 
they are set aside by way of appeal before the higher forum. Otherwise they bind the 
parties at the subsequent stage of the execution proceedings so that the smooth progress 
of execution is not jeopardised and the stage which reached the finality by dint of various 
orders of the O XXI, operates as res judicata for the subsequent stage of the proceedings. 
Since the order passed at different stage itself operates as a decree and is appealable as 
such, the same cannot be challenged in appeal against subsequent orders also, because 
appeal against an order passed under O XXI, rule 22 does not amount to appeal against 
order at initial stage, but amounts to a decree finally determining the question. That is 


why no appeal against orders made under O XXI has been provided under O 43.””° 


It has been held by the Kerala High Court that the contention originally raised and overruled 


by the court at the time of passing of preliminary decree for partition, cannot be agitated again 
at the time of passing of final decree.°”' 


A suit for specific performance of agreement to sell was filed. In that suit, an application 
for being impleaded as a party was filed by another person claiming an earlier agreement to 
sell from the same land-owner. The said application for being impleaded was dismissed on 
objection from the plaintiff who was said to be subsequent purchaser. However, the court 
granted him liberty to file a separate suit. The separate suit filed by the earlier purchaser was 
decreed and was got executed and a sale deed in favour of the earlier purchaser was executed. 
Now the subsequent purchaser filed an application for impleading the earlier purchaser as a 
necessary party in the same suit filed by him. It was held by the Punjab and Haryana High 
Court that the second application for being impleaded was barred by res judicata.” 


Where in an execution proceedings to execute the order passed by the consumer forum, 
objections to execution were rejected and no appeal was filed against the order of rejection, it 
was held by a division bench of the Karnataka High Court that reagitation of identical claim at 
a subsequent stage of the same proceedings would be barred by res judicata.” 
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Section 11 applies in terms to cases where the matter in issue in a subsequent “suit” was in 
issue in a former “suit”. A “suit” is a proceeding which is commenced by a plaint (section 26). 
The section is made applicable to execution proceedings by adding to the section the new 
Explanation VII which provides inter alia that the provisions of the section shall apply to 
proceedings for execution of decrees and that references in the section to any suit shall be 
construed as references to proceedings for execution of decrees. 


Some cases extending the doctrine beyond the limits of the Code have given a more extensive 
meaning to the word “suit.” Thus, when probate was refused after a contentious proceeding, 
the judgment was held to operate as res judicata, for section 295 of the Indian Succession 
Act, 1925, requires the proceeding to take the form as far as possible of a suit.””* Similarly, 
proceedings under section 54 of the Companies Act, 1956, have been treated as a suit for the 
purposes of this section.” On the other hand, although an application to file a private award 
was required by Eleventh Schedule, para 20, to be numbered and registered as a suit, refusal 
to file a private award has been held not to operate as res judicata.””® In a case decided under 
section 10 of the Code it was said the term “suit” is a very comprehensive one. It is understood 
to apply to any proceeding in a Court of Justice by which an individual pursues that remedy 
in a court of Justice which the law affords him, that the modes of proceedings may be various, 
but that if a right is litigated between parties in a Court of Justice the proceeding by which the 
decision of the Court is sought is a suit.°”” 


By non-payment of court-fee on the counter-claim in appeal, the appellate court is not in 
a position to consider the question of counter-claim. Thus, it has to be held that the counter- 
claim as rejected by the lower court has become final. That portion of the discharge of the 
suit amount as raising the counter-claim cannot be considered by the appellate court on the 
principle of res judicata, however, at the same time the question of discharge of decree amount 
can be considered by the appellate court.°”* The section is not exhaustive, and the doctrine of 
res judicata has been extended to adjudications in proceedings other than suits.” In certain 
matters, the doctrine of suit has been given an extended meaning which goes beyond the limits 
of the Code. Thus, when probate was refused after a contentious proceeding, the judgment 
was held to operate as res judicata for, section 295 of the Indian Succession Act, 1925, requires 
the proceedings to take the form as far as possible of a suit.°*° Similarly, proceedings under 
section 54 of the Companies Act, 1956, have been treated as a suit for the purposes of this 
section.”*' On the other hand, although an application to file a private award was required by 
the Second Schedule, para 20, to be numbered and registered as a suit, refusal to file a private 
award has been held not to operate as res judicata.” 
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It has been held that an insolvency proceeding is not a suit for the purpose of this section.”*? 
The proceedings before the district judge, under the Charitable and Religious Trusts Act, 
1920, are of a summary nature, and do not fall within the definition of a suit and his decision 
holding that the property was not a religious endowment, cannot operate as res judicata; so 
also, a proceeding under section 26] of the Bengal Tenancy Act, 1885, but not a proceeding 
under section 84(1) of the Madras Hindu Religious Endowments Act, 1927 (2 of 1927), as 
it is not a summary one and the decision of the district judge under section 84(2), operates as 
res judicata” An assistant collector or commissioner acting under section 12 of the United 
Provinces Agricultural Tenants (Acquisition of Privileges) Act, 1949, is not a court and his 
decisions are not res judicata in proceedings, before regular courts.’ In deciding whether a 
dispute should be referred to a tribunal under section 10 of the Industrial Disputes Act, 1947, 
the government is exercising executive power and the principle of res judicata has no application 
to its decisions which can be reviewed or altered,’ but a proceeding under section 36 of the 
Bengal Money-Lenders Act, 1940, to reopen a personal decree is a suit and a second suit for 
the same relief will be barred.** 


[s 11.16] Court 


The expression “court” is neither defined in CPC nor defined in General Clauses Act, 
1897 but section 2(e) of the Indian Arbitration and Conciliation Act, 1996 defines “court” as 
follows: 


“Court” means the Principal civil court of original jurisdiction in a district, and includes 
the High Court in exercise of its ordinary original civil jurisdiction, having jurisdiction to 
decide the questions forming the subject-matter of the arbitration if the same had been 
the subject matter of a suit, but does not include any civil court of a grade inferior to such 
Principal civil court or any Court of Small Causes. 


The principle of res judicata operates on the court. It is the courts which are prohibited 
from trying the issue which was directly and substantially in issue in the earlier proceedings 
between the same parties, provided the court trying the subsequent proceeding is satisfied that 


the earlier court was competent to dispose of the earlier proceedings and that the matter had 
been heard and finally decided by such court.”® 


The Supreme Court has held that in order to operate as res judicata, a judicial finding must 
be such that it disposes of a matter that is directly and substantially in issue in the former 
suit, and that the said issue must have been heard and finally decided by the court trying such 
suit. Ít further held that a matter which is collaterally or incidentally in issue for the purpose 
of deciding a matter which is directly in issue in the case cannot be made the basis for a plea 
of res judicata. Therefore, a question regarding title in a small cause suit, may be regarded as 
incidental only to the substantial issue in the suit, and therefore, when a finding as regards the 
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title to immovable property is rendered by a small causes court, res judicata cannot be pleaded 
as a bar in the subsequent regular suit, for the determination or enforcement of any right or 
interest in the immovable property.” 


[s 11.17] Explanation to a Section 


= 


It is settled law that explanation to a section is not a substantive provision by itself. It is 
entitled to explain the meaning of the words contained in the section or to clarify certain 
ambiguities or clear them up. It becomes a part and parcel of the enactment. Its meaning must 
depend upon its terms. Sometimes, it would be added to include something within it, or to 
exclude from the ambit of the main provision, or condition on some words occurring in it. 
Therefore, the explanation, normally, should be so read as to harmonise with and to clear up 
any ambiguity in the same section.”! 


[s 11.18] Interlocutory Orders 


It is needless to point out that interlocutory orders are of various kinds, some like orders of 
stay, injunction or receiver are designed to preserve the status quo pending the litigation and 
to ensure that parties might not be prejudiced by normal delay which the proceeding before 
the court usually take. They do not, in that sense, decide in any manner the merits of the 
controversy in issue in the suit and do not, of course, put an end to it even in part. Such orders 
are certainly capable of being altered or varied by subsequent applications for the same relief, 
though normally only on proof of new facts or new situations which subsequently emerge. 
As they do not impinge upon the legal rights of parties to the litigation, the principle of res 
judicata does not apply to the findings on which these orders are based, though if applications 
were made for relief on the same basis after the same has once been disposed of, the court 
would be justified in rejecting the same as an abuse of process of court. There are other orders 
which are also interlocutory, but would fall into a different category. The difference from the 
ones just now referred to lies in the fact that they are not directed to maintaining the status 
quo, or to preserve the property pending the final adjudication but are designed to ensure the 
just, smooth, orderly and expeditious disposal of the suit. They are interlocutory in the sense 
that they do not decide any matter in issue arising in the suit nor put an end to the litigation.” 


Placing reliance on the above decision of the Supreme Court, the Madhya Pradesh High 
Court held that where application for grant of temporary injunction was rejected on ground 
of delay and not on merit, the subsequent application for injunction on account of subsequent 
developments would not be barred by the principles of res judicata.’ Where an earlier 
application filed in a suit to recognise a person as duly constituted Attorney on the basis of 
a power of Attorney, was returned without passing any order, subsequent application for the 
same cause is not hit by res judicata as no order was passed on the earlier application.”” 


The case of an application under O IX, rule 7 would be an illustration of this type. If an 
application made under the provisions of that rule is dismissed and an appeal were filed against 
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the decree in the suit in which such application were made, there can be no doubt that the 
propriety of the order rejecting the re-opening of the proceeding and the refusal to relegate the 
party to an earlier stage might be canvassed in the appeal and dealt with by the appellate court. 
In that sense, the refusal of the court to permit the defendant to “set the clock back” does not 
attain finality. However, it needs to be seen whether the same court is finally bound by that 
order at later stages, so as to preclude its being reconsidered. Even if the rule of res judicata 
does not apply, it would not follow that on every subsequent day on which the suit stands 
adjourned for further hearing, the petition could be repeated and fresh orders sought on the 
basis of identical facts. The principle that repeated applications based on the same facts and 
seeking the same reliefs might be disallowed by the court does not however necessarily rest on 
the principle of res judicata. Thus, if an application for the adjournment of a suit is rejected, a 
subsequent application for the same purpose, even if based on the same facts, is not barred on 
the application of any rule of res judicata, but would be rejected for same grounds on which the 
original application was refused. The principle underlying the distinction between the rule of 
res judicata and a rejection on the ground that no new facts have been adduced to justify a 
different order is vital. If the principle of res judicata is applicable to the decision on a particular 
issue of fact, even if fresh facts were placed before the court, the bar would continue to operate 
and preclude a fresh investigation of the issues, whereas in the other case, on proof of fresh facts 
the court would be competent, i.e., would be bound to take those into account and make an 
order conformably to the facts freshly brought before the court.”” 


A decision or direction in an interlocutory proceeding of the type provided for by O IX, 
rule 7 is not of the kind which can operate as res judicata so as to bar the hearing on the merits 
of an application under O IX, rule 13.”° Where the earlier application of the defendant under 
O IX, rule 7 of the CPC was dismissed, being filed after next date of hearing, but subsequently 
the application by plaintiff for amendment of plaint was allowed, thereafter fresh application 
under O IX, rule 7 of the CPC was filed to submit additional written statement, merely 
because amendment application of plaintiff was allowed, could not give any fresh right to the 
defendant to file another application under O IX, rule 7 of the CPC, so the second application 
under O IX, rule 7 of the CPC was found barred by principles of res judicata.’ When the 
application for amendment of pleading under O VI, rule 17, CPC, for addition of plea of 
acquisition of title by adverse possession is dismissed, the second application for amendment of 
pleadings for the same purpose filed after two years is barred by the principle of res judicata.”* 


Interlocutory orders do not operate as res judicata.” That the decision given by the court at 
an earlier stage of a case binding at a later stage is well-settled though interlocutory judgments 
are open for an adjudication in an appeal against the final judgment. It however, does not 
mean that because at an earlier stage of litigation, the court has decided an interlocutory matter 
in one way and no appeal has been taken therefrom or no appeal did lie, a higher court cannot 
at a later stage of the same litigation consider the matter again.'°”° 


The doctrine of res judicata cannot be applied to the application of the legal representative of 
the deceased appellant when the court felt that the earlier applications were not applicable.'°! 


995. RBK Rajeswari Nachiar v NNSA Mohammed Kasim, AIR 2007 Mad 155 : 2007 (53) All Ind Cas 504. 
996. Arjun Singh v Mohindra Kumar, AIR 1964 SC 993. See also Tara Devi v District Judge, Basti, AIR 2003 
All 64. 
997. Prahlad Singh v Niyaz Ahmad, AIR 2001 All 78. 
998. Prabhunath Dixit v Third Addl Distt Judge, Deoria, AIR 2001 All 355. 
999. Mahadeo Mahto v Hiralal Venna, AIR 1991 Pat 235. 
1000. Prahlad Singh v Sukhdev Singh, (1987) 1 SCC 727. 
1001. Ganeshprasad Badrinarayan Lahoti v SJ Chourasiya, AIR 2004 SC 4158 : AIR 2004 SCW 4607. 
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A second application for issue of temporary injunction under O XXXIX rules 1-2, is not 
barred if the petitioner shows that such consideration is necessary in view of new facts and 
new situations and circumstances that have taken place subsequently. Interlocutory orders like 
the temporary injunctions are meant only to preserve the status quo during the pendency of 
the proceeding and not decide the controversy in issue on merits. Such orders are therefore, 
capable of being altered or varied, but only on proof of new facts or new situations, which may 
have emerged subsequently. "°? 


A party is not bound to appeal against an interlocutory order, such as an order appointing 
Or not appointing a receiver. Even if the court has refused to appoint a receiver in partition 
suit it does not necessarily mean that later where there is a change in circumstances, the court 
cannot make such an order.'™” It is not open to the court to have allowed or even entertained a 
fresh application for appointment of a receiver in the year 1992, when a similar application of 
petitioner was dismissed on contest and on merits by the same court in the year 1988, through 
the medium of a reasoned and speaking order. The maintainability of the second application 
for the same relief was patently barred on the principles of res judicata. The second application 
might have been maintainable, had the petitioner brought to the notice of the court certain 
facts which have occurred after the dismissal of the first application. !°™ 


Revision from an interlocutory order was dismissed, not on the merits, but as not 
maintainable. Observations by revisional court upon the Stamp Act, 1899 were held not 
binding on the lower court. The revisional judge in the instant case, after analysing the case 
law, eventually held that no revision lay. Having categorically held that revision was not 
maintainable, any observation, cannot be held to be a “decision” which could bind the parties. 
No doubt, the judge held that the document in question could not be admitted in evidence 
unless stamp duty as well as penalty was paid. But those observations were of no avail as they 
had been made in the exercise of a jurisdiction which did not vest in the judge. Therefore, they 
cannot be said to be amounting to res Teal and would not bind the subordinate judge while 
again trying the case.! 


Where the applications under section 45 of the India Evidence Act, 1872, were filed by 
the petitioners for sending the promissory notes for opinion of the expert, an exercise, to be 
undertaken under section 45 of the Indian Evidence Act, 1872, vis-a-vis, adocument, must be 
comprehensive and total. A party cannot be permitted to split the purposes in the context of 
examination through an expert under section 45 of the Indian Evidence Act, 1872. In other 
words, if several parts of the documents are to be subjected to expert opinion, the relief must be 
claimed in relation to all. Different applications cannot be permitted to be made in relation to 
each and every facet of the document. In a way, it can be said that such a course is prohibited 
under O II, CPC, in so far as it governs the course of applications also. Therefore, the 
second application to obtain opinion of the expert is barred by res judicata. 


Though res judicata can apply even in the same proceedings at different stages, this does not 
mean that temporary injunction cannot be varied.” 


1002. Madan Lal Khutala v Badri Narayan, AIR 1988 Raj 61. See also Bhura v Addl Distt Judge, Jaipur, AIR 
2004 Raj 67. 

1003. Anirudha Adhikari v Amarendra Adhikari, AIR 1988 Ori 42. 

1004. Nityanand Ghosh v Alo Rani Ghosh, AIR 2000 Cal 89. 

1005. Pillai Narasimhaswamy Patrudu v Bank of Baroda, AIR 1982 AP 240. 

1006. Vajjala Sree Rama Murthy v Tadepalli Narayane Murthy, AIR 2006 AP 315. 

1007. Prahlad Singh v Col. Sukhdar Singh, AIR 1987 SC 1145 : (1987) 1 SCC 727; Satya Dhan 
Ghosal v Deoranjan Debi, AIR 1960 SC 941 : (1960) 3 SCR 590 reiterated. 


Res judicata Secll 241 


Where the order of temporary injunction is passed, and the said order is confirmed in the 
revision, the finding of revisional court with reference to maintainability of suits in revision 
would not operate as res judicata in final proceedings.'°* 


The dismissal of the previous application for issue of ex parte temporary injunction, 
restraining the beneficiary from encashing of the bank guarantee proceeded on the ground 
of the same being premature. Even though the applicants did bring a revised petition in 
which they mentioned the existence of fraud, that petition was dismissed in limine and an 
adjudication was not made in respect of the perpetration of fraud or otherwise, obviously 
because, till then, the ground of the application being premature, still continued to exist, as 
no demand of encashment of bank guarantee was made by the beneficiary. It was held that the 
second application for injunction would not be barred by the previous judgment.” It is, no 
doubt true, that the orders relating to custody of children are by their very nature not final, 
but are interlocutory in nature and subject to the modification at any future time upon proof 
of change and circumstances requiring the change of custody but, such change in custody 
must be proved to be in the paramount interest of the child. However, in respect of orders 
as to custody already passed in favour of the appellant, the doctrine of res judicata applies 
and the family court cannot re-examine the facts which were formerly adjudicated between 
the parties on the issue as to custody, or are deemed to have been adjudicated.'*'® An order 
directing parties to produce an affidavit in support of their cases was passed wherein it was 
specifically stated that the affidavit would be treated as evidence-in-chief and the appellant 
would be entitled to cross-examination of the deponents upon the affidavit, on payment of 
cost. The order was not challenged and was allowed to become final. Thereafter, the appellant 
challenged the order permitting the production of affidavits which was barred by the principles 
of res judicata.'""' The hon’ble high court relying upon the matter of YB Patel v YL Patil, 
and Prahlad v Sukhdev,” held that the principle of res judicata even applies to the different 
stages of the same proceedings. It was held that once the appellant had sought to introduce 
the document and had suffered an order which had since been challenged unsuccessfully in 
the present petition; it was not open to the appellant to fill up the same lacuna by filing a 
subsequent application and taking advantage thereof. If such a situation is permitted, in that 
event, the principle of public policy, on which section 11 is introduced in the Code or the 
principle of res judicata is conceived, would altogether stand frustrated.'°" 


[s 11.19] Procedural Orders 


There is a distinction between a procedural statute and a substantive statute for applicability 
of the principle of res judicata.” 


The order passed on an application by plaintiff under section 83 of the Transfer of Property 
Act, 1882 seeking permission to deposit an amount due under mortgage does not operate 
as res judicata in the suit filed for a declaration that the transaction in question, although 
ostensibly expressed in the shape of a deed of sale, was in fact a transaction of usufructuary 
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mortgage. The function of a court in terms of section 83 of the Transfer of Property Act, 1882, 
is procedural in nature. The provision merely permits the mortgagor to deposit the mortgage 
amount. Even in a case where such deposit is made, in the event the mortgagee refused to 
accept the deposit, the mortgagor would have no option but to institute a suit for redemption 
relying on the mortgage money deposited. The respondent did not file a suit for redemption. 
It may be that the appellant-defendant objected to the said deposit but despite the fact the 
purported mortgage amount was allowed to be deposited, the same being not binding upon 
the mortgagee as he could not be compelled to accept the same, the question of applying the 
principles of res judicata would not arise. °$ 


The contention that the court of the munsifwas a court exercising limited jurisdiction while 
entertaining an application under section 83 of the Transfer of Property Act, 1882 and the 
decision of such a court of limited jurisdiction would also operate as res judicata is not tenable. 
The question of determination in the suit, being a pure question of law, the principle of res 
judicata shall have no application.'°"” 


[s 11.20] Former Suit 


The Explanation I of section 11 of the CPC merely deals with a situation where two suits 
are pending in court/courts of competent jurisdiction. In a situation when any of the suit is 
decided by the court before another suit, then decision given in that suit, irrespective of fact 
whether it was filed earlier or later, decision on issue bars re-trial of same issue.!°"® 


The expression “former suit” means a previously decided suit, and the same interpretation 
applies to appeals. Explanation I confirms previous decisions to the same effect.'®'? It matters 
not that the previously decided suit was instituted subsequently”? or decided during the 
pendency of an appeal or revisional application in the subsequent suit. °” 


[s 11.21] Suits Tried Together — One Judgment 


There was a conflict of decisions as to whether if two suits involving common issues are 
disposed off in one judgment and an appeal is filed against the decree in one and not in the 
other, the matter decided in the latter suit becomes res judicata so that it cannot be reopened 
in the appeal. The Supreme Court was inclined to the view that the matter would not be res 
judicata.” This decision lends support to the view which has been taken in the following 
cases”? which proceed on the basis that a decision given simultaneously cannot be said to be 
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a decision in a former suit. The contrary view has been taken by the Patna,'°** Rangoon,” 
Calcutta,” Orissa and Allahabad High Courts.'°** Cross suits were disposed by a common 
judgment. One decree was appealed against but the appeal failed. The other decree which 
had been allowed to become final operated as res judicata.” If several suits are decided by a 
common judgment and separate appeals are preferred, the appeals do not become incompetent 
merely on the ground that one of the appeals has abated or is dismissed on some grounds 
other than the merits of the appeal. Each appeal is preferred against the separate decree and 
even if appeal preferred is affirmed in one of the appeals, it does not operate as res judicata. 
It is the finding or decision which operates as res judicata and not a decree.” The Allahabad 
High Court has held that where two or more suits are consolidated and decided by a common 
judgment and appeals are filed against the decrees passed in all the suits, no question of res 
judicata can arise if the appeals are also heard and decided simultaneously. But if one of such 
appeals is either heard and decided separately or is dismissed for want of prosecution or for 
some other reason and the decision of the court below stands thereby confirmed, the bar of 
res judicata will apply to the other surviving appeals. This is on the basis that an appeal is a 
continuation of the suit and the decision in one appeal decided separately becomes a decision 
in a former suit which is prior in point of time.'°*! 


The Supreme Court in a case noted this view but declined to express its opinion.” 


In Narahari v Sanker,” A sued B and C for possession and obtained a decree in the trial 
court. Band C filed separate appeals, which were heard together. One judgment was delivered 
but two decrees, one in each of those appeals were made. A appealed against one of those 
decrees. It was held that there was no scope for the application of the rule of res judicata as 
there was only one suit. 


In Ghansham Singh v Bhola Singh,‘°™ A, a mortgagee, sued B, the mortgagor, to recover the 
amount due on a mortgage. The munsif passed a decree for A and directed each party to bear 
his own costs. A appealed as to costs, and B filed a separate appeal as to the amount found due 
on the mortgage. Both appeals were disposed off in one judgment which reduced the amount 
payable on the mortgage and awarded A proportionate costs; but, two decrees were drawn up 
— one for each appeal. A filed a second appeal against the reduction of the decretal amount in 


B’s appeal, but did not appeal against the decree in his own appeal. It was held that the decree 
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in that appeal did not operate as res judicata as A had no reason to appeal from a decree which 
did not prejudice him. The full bench approved of the decision in Damodhar Das v Sheo Ram 
Das.” This was also a case of one suit and two appeals. A sued B, his agent to recover profits 
made by the agent in dealings on his own account. A’s claim was decreed in part. A and B both 
appealed and the court dismissed A’s appeal and allowed B’s appeal. Two decrees were drawn 
up which were exactly similar. A filed a second appeal against the decree im his own appeal 
and it was objected that the appeal was barred by res judicata as he had not appealed against 
the decree in B’s appeal. The objection was overruled on the ground that the two decrees were 
in substance one decree. The full bench also distinguished the case of Zaharia v Debia.™ In 
this case, there were two rival suits for pre-emption filed by two claimants A and B. B was a 
defendant in As suit, and A was a defendant in B’s suit. A’s suit was dismissed and B’s suit 
was decreed. The full bench observed that it was not necessary to invoke the principle of res 
judicata for A had lost his right by allowing B’s decree to become final against him. A later full 
bench has followed Damodhar Das’s case holding that decrees in cross appeals in the same suit 
are infact one decree." But where there are two suits involving different subject matters even 
though they are disposed off by a single decision, such a decision is really two decisions. An 
appeal filed in one suit will be barred by res judicata if no appeal is filed against the decision 
in the other suit. °’ 


[s 11.22] Suits Tried Together — Separate Judgments 


If two cross suits are tried together and the same issue is tried and disposed off in two 
separate judgments, the omission to appeal from the decree in one suit will make the decree 
in the other res judicata so as to bar the appeal.” There were suits by A against B, and B 
against A. In each suit, the issue was, whether A was the trustee or B was the trustee. A’s suit 
was decreed, and B’s suit was dismissed by two separate decrees. B appealed only against the 
decree dismissing his suit. He did not appeal against the decree granting A’s suit. It was held 
that the appeal was barred by res judicata, as the decree in A’s suit had not been appealed 
against.'°“° The doctrine of dependent judgment!” has no application to such cases unless the 
adjudication in one of them is made dependent on the result of the other.” When different 
suits in which the parties and the properties involved are different, are tried together because 
an important issue is common to them; and thereafter, they are disposed off by different 
judgments wherein separate decrees are drawn up, the failure to appeal against any of them 
does not bar the hearing of the appeal against the others on the grounds of res judicata. 
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[s 11.23] Applications Decided Together 


The first application was on the ground that the provisions of sections 38, 39 and 40 of the 
CPC had not been complied with. In that application, the defence taken was that the decree 
was being executed under the provisions of section 44A of the CPC. In view of this stand, 
before any decision was given, the second application had been filed. Both the applications 
were heard together. In other words, the second application was filed and heard before any 
decision was given in the first application. Both the applications were only decided on 15 


March 1999. 


When the second application was filed before any decision on the first application was 
given, the applicants could have, instead of filing a second application, amended their first 
application and taken these pleas in that application itself. Had they amended the first 
application, there would be no bar of res judicata or constructive res judicata. If that be so, 
one fails to understand how the second application was barred by principles of res judicata 
or constructive res judicata. It is to be remembered that the orders were passed after hearing 
arguments on both the applications. Under such circumstances, no question arises of there 
being any res judicata or constructive res judicata.“ 


[s 11.24] Plea of Res Judicata Cannot Be Raised for the First Time Before 
Supreme Court Previous Judgments Still Relevant 


Res judicata is a mixed question of fact and law. In the case at hand, the Supreme Court 
did not find the plea of res judicata having been raised in the plaint. Copies of pleadings and 
issues framed in the earlier suit had not been tendered in evidence, and they did not find any 
issue on res judicata having been framed and tried between the parties in the present suit. No 
submission raising the plea of res judicata was made before any of the courts below or the high 
court. Therefore, it was held that such a plea cannot be permitted to be raised before Supreme 
Court for the first time and that also at the hearing. However, still it cannot be lost sight of that 
the earlier litigation was between the same parties wherein this very Will was relied on by this 
very plaintiff in support of his title to the property in dispute therein. The plaintiff's right to 
sue based on this very Will was claimed and asserted in the earlier suit and was upheld, though 
denied by this very defendant. These facts and finding are recorded in the previous judgment 
and have relevance in the present suit. Thus, away from res judicata, the judgment given in the 
earlier suit is relevant piece of evidence under sections 11, 13 and 35 of the Indian Evidence 
Act, 1872 and has a material bearing on the controversy arising for decision in the present suit. 
A relevant and material piece of documentary evidence of undoubted veracity, it ignored and 
that is a serious error of law having a vitiating effect on the finding on most vital issue in the 
ae 


It has been reiterated that the plea of res judicata cannot be raised for the first time in the 
appeal before Supreme Court.” 


The law where a suit is instituted before the Supreme Court directly is little different. 
A constitution bench of the Supreme Court has held that a suit under Article 131 of the 
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Constitution of India cannot and ought not to be decided with extreme technical approach 
insofar as pleadings and procedure are concerned. A suit filed invoking the original jurisdiction 
of the Supreme Court is not governed by the procedure prescribed in the CPC, save and except 
the procedure which has been expressly made applicable by the Supreme Court Rules. The 
conflicts between the states are to be settled in the large and ample way that alone suits the 
dignity of litigants concerned. It was further held that principles of res judicata were attracted 
in the case as the 2006 judgment” was rendered in exercise of the jurisdiction of the Supreme 
Court under Article 32 of the Constitution and the petitions which were transferred to the 
Supreme Court were under Article 139A but to say that such judgment does not bind the 
court while deciding the instant suit, which confers exclusive jurisdiction upon it, was found 
to be incorrect. An earlier decision of the Supreme Court cannot be regarded as a judgment 
rendered without jurisdiction. The legal position with regard to rule of res judicata is fairly 
well-settled that the decision on a matter in controversy in writ proceeding (Article 226 or 
Article 32 of the Constitution) operates as res judicata in subsequent suit on the same matters 
in controversy between the same parties.'°** 


[s 11.25] Non-framing of Particular Issue 


If the parties went to the trial knowing fully well the real issues involved and adduced 
evidence in such a case without establishing prejudice, it would not be open to a party to raise 
the question of non-framing of particular issue.'°” 


In Swamy Atmanandas case (supra), SB Sinha J, speaking for the Bench, observed as follows: 


33. The appellants did not object to the raising of the said plea by Tapovanam in the 
suit. As the said plea had adequately been raised in the plaint, in relation whereto the 
Appellants herein had adequate opportunity of traverse and furthermore both the parties 
having brought on records all the relevant documents the appellants herein cannot be said 
to have been prejudiced in any manner by reason of non-framing of the issue as regards 
res judicata. 


In the Commr Endowments case (supra), Shivraj V Patil J, speaking for the bench, observed 
as follows: 


These findings have attained finality. Failure to frame a formal issue by the court 
would not invalidate the findings of the binding judgment between the parties. The 
aforementioned findings against the appellants could neither dilute nor deprive their 
binding character merely because specific issue was not raised in the suit. 


Plea of res judicata is not available where there is no contest on an issue between the parties 
and there is no conscious adjudication of an issue.'°”° 


DM Dharmadhikari J, speaking for the Bench in the above case, observed as follows: 


51. Res judicata is a plea available in civil proceedings in accordance with section 11 of 
the code of Civil Procedure. It is a doctrine applied to give finality to “lis” in original or 
appellate proceedings. The doctrine in substance means that an issue or a point decided 
and attaining finality should not be allowed to be reopened and re-agitated twice ever. 
The literal meaning of res is “everything that may form an object of rights and includes 
an object, subject-matter or status” and res judicata literally means: “a matter adjudged; a 
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thing judicially acted upon or decided; a thing or matter settled by judgment”. Section 11 
of CPC engrafts this doctrine with a purpose that “a final judgment rendered by a court of 
competent jurisdiction on the merits is conclusive as to the rights of the parties and their 
privies, and, as to them, constitutes an absolute bar to a subsequent action involving the 
same claim, demand or cause of action”. (See: Black’s Law Dictionary at pages 1304-1305] 


On the question of applicability of the doctrine of res judicata on the proceedings under 
the Uttar Pradesh Imposition of Ceiling on Land Holdings Act, 1961, it was further observed 
as follows: 


52. Proceedings under the Ceiling Act are not adversarial as are proceedings in suit. 
The Ceiling Act is a legislation to give effect to the Directive Principles contained in 
clauses (b) and (c) of Article 39 of the Constitution. The State is advised by the Directive 
Principles contained in Constitution to take necessary legislative measures so as to ensure 
social justice by equitable distribution of ownership and control of material resources and 
avoid concentration of wealth and means of production in few hands. The laudable social 
objectives sought to be achieved by the ceiling legislation is to take surplus land from the 
holders and distribute the same landless agricultural labourers and peasants surviving on 
agriculture. In applying the principles of res judicata, therefore, to the ceiling proceedings, 
the object of the Act cannot be lost sight of. All principles of res judicata contained 
in section 11 of the CPC cannot be strictly and rigorously made applicable to ceiling 
proceedings. Section 38-B introduced by Amendment Act of 1976 with the transitory 
provisions made both in the Amendment Act No. 18 of 1973 and Act No. 20 of 1976 is 
a departure from the provisions of Section 11 of the Code of Civil Procedure and indicate 
non-applicability of bar of res judicata in ceiling proceedings under the Act.'°*! 


[s 11.26] Conditions of Res Judicata 


It is not every matter decided in a former suit that can be pleaded as res judicata in a 
subsequent suit. To constitute a matter res judicata, the following conditions must concur:'°” 


[s 11.26.1] Essentials of Res Judicata 


(i) The matter directly and substantially in issue in the subsequent suit or issue must 
be the same matter which was directly and substantially in issue either actually 
(Explanation III) or constructively (Explanation IV) in the former suit. 


(ii) The former suit must have been a suit between the same parties or between parties 
under whom they or any of them claim. Explanation VI is to be read with this 
condition. 


(iit) The parties as aforesaid must have litigated under the same title in the former suit. 


(iv) The court which decided the former suit must have been a court competent to try 
the subsequent suit or the suit in which such issue has been subsequently raised. 
Explanation II is to be read with this condition. 


(v) The matter directly and substantially in issue in the subsequent suit must have been 
heard and finally decided by the court in the first suit. Explanation V is to be read 
with this condition. 


The new Explanation VIII extends the application of the section by providing that a 
decision of a court of limited jurisdiction on an issue heard and finally decided shall, if it is 


1051. Escorts Farms Ltd v Commr, Kumaon Division, Nainital, AIR 2004 SC 2186, at pp 2202-2203, paras 
51 and 52: AIR 2004 SCW 1960 : (2004) 4 SCC 281. 
1052. S Labbai v Hanifa, AIR 1976 SC 1569; Perraju v Venkamma, AIR 1971 AP 74. 


248 Secll Part I—Suits in General 


within the competence of such court, operate as res judicata in a subsequent suit, although 
such court is not competent to try such subsequent suit or the suit in which such question is 
subsequently raised. The above conditions are considered in order. 


[s 11.26.2] Matter in Issue 


4 


For the expression “the matter in issue” in section 11 of the CPC means the right litigated 
between the parties, i.e., the facts on which the right is claimed or denied and the law applicable 
to the determination of that issue. Where, however, the question is one purely of law and it 
relates to the jurisdiction of the court or a decision of the court sanctioning something which is 
illegal, by resort to the rule of res judicata, a party affected by the decision will not be precluded 
from challenging the validity of that order under the rule of res judicata, for a rule of procedure 
cannot supersede the law of the land.!°? 


Matters in issue may be classified as follows: 


Matter in issue 


i aT. 


Matters directly and Matters collaterally or 
substantially in issue incidentally in issue 
A — Actually in issue B — Constructively in issue 
(Explanation IIT) (Explanation IV) 


[s 11.26.2.1] Condition I: Matter Directly and Substantially in Issue 
(A) Matter Actually in Issue 
(a) Cause of Action Distinguished from Matter Directly and Substantially in Issue —The 


expression used in section 2 of the Code of 1859 was “cause of action”. As to that expression, 
. . . . . . . g > “4 1054 
their Lordships of the Privy Council said in Krishna Behari Roy v Brojeswari Chowdranee: 
The expression “cause of action” cannot be taken in its literal and most restricted sense. 
But however that may be, by the general law where a material issue has been tried and 
determined between the same parties in a proper suit and in a competent court as to the 


status of one of them in relation to the other, it cannot, in their opinion, be again tried in 
another suit between them”. 


The expression “matter directly and substantially in issue” was first introduced in the 
corresponding section 13 of the Code of 1877. The law is accordingly well-settled that to 
invoke the bar of res judicata, it is not necessary that the cause of action in the two suits should 
be identical. It is only required that the matters directly and substantially in issue should be 
the same in both the suits.'°> If the cause of action is the same both, in the former Act and 
subsequent proceedings, then the decision on an issue of law will be res judicata between the 


1053. Mathura Prasad Bajoo Jaiswal v Dossibai NB Jeejeebhoy, AIR 1971 SC 2355 : (1970) 1 SOC 613 : 1970 
SCR (3) 830; see also Secunderabad Cantonment Board v Mohammed Mohiuddin, AIR 2004 SC 
784 : AIR 2003 SCW 6973 : (2003) 12 SCC 315; Ashok Kumar Yadav v Noble Designs Put Ltd, AIR 
2006 Cal 237. 

1054. Krishna Behari Roy v Brojeswari Chowdranee, (1875) ILR 1 Cal 144 : 2 IA 283, at p 285; Soorjomonec 
Dayee v Suddannud, 1 IA Supp 212 : (1874) 12 Beng LR 304. 

1055. Gauri Shankar v Ram Singhasan, AIR 1952 Pat 472; Chiranji Lal v Life Insurance Corp, AIR 1959 Bom 
396 : (1959) ILR Bom 140. 
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same parties. If the cause of action is not the same in both the proceedings, it will not operate 
as res judicata. When the law has, since the earlier days been altered by a competent authority, 
that will not operate as res judicata.” 


(b) Matter Directly and Substantially in Issue: Explanation IIl_—The word “substantial” 
means of importance and value. A matter is substantially in issue if it is of importance and 
value for the decision of the main proceeding.” At the same time, it is not necessary to 
constitute a matter “directly and substantially” in issue, that a distinct issue should have been 
raised upon it; it is sufficient if the matter was in issue in substance. °° 


In Sri Gangai Vinayagar Temple v Meenakshi Ammal,” there was a divergence of opinion 
between Justice Katju and Justice Ganguly on the question that where an issue has been framed 
in a case by a court and a finding has been reached on the same issue, the said finding, in view 
of Explanation III to section 11, will be one which has been directly and substantially in issue 
in a former suit between the same parties. While Justice Katju answered it in the negative, 
Ganguly J affirmed it. The matter was therefore referred to a three-judge bench. The three- 
judge bench speaking through Justice Vikramjit Sen found the view taken by Justice Ganguly 
correct finding that the decisions of the three-judge benches in Lonankutty'°® and Prabhu’ 
should have been considered by the two-judge bench.'*” It was also found that on the issue 
of applicability of res judicata in cases where two or more suits have been disposed of by one 
common judgment, but separate decrees, and where the decree in one suit has been appealed 
against but not against the others, various high courts have given divergent and conflicting 
opinions and decisions. The High Court of Madras and erstwhile High Courts of Lahore, 
Nagpur and Oudh have held that there could be no res judicata in such cases, whereas the High 
Courts of Allahabad, Calcutta, Patna, Orissa and erstwhile High Court of Rangoon have taken 
contrary views. It was also noted that there are instances of conflicting judgments within the 
same high court as well.'° 1° 


1056. Three Aces, Hyderabad v Municipal Corp of Hyderabad, AIR 1995 AP 17. 

1057. Mangu Ramdas v M Venkataraman, AIR 1973 AP 256; Basti Ram v Ved Prakash, AIR 1974 P&H 152; 
Hanumant Rao v Amrutnamma, AIR 1966 AP 221. 

1058. Soorjomonee v Suddanund, (1873) 12 Beng LR 304 : 1 IA Supp 212; Lilabati v Bishun Chobey, (1907) 
6 Cal LJ 621. 

1059. Sri Gangai Vinayagar Temple v Meenakshi Ammal, (2009) 9 SCC 757 : (2009) 12 Scale 215. 

1060. Lonankutty v Thomman, AIR 1976 SC 1646 : (1976) 3 SCC 528. 

1061. Narayana Prabhu Venkateswara Prabhu v Narayana Prabhu Krishna Prabhu, AIR 1977 SC 1268 : (1977) 
2 SCC 181. 

1062. Sri Gangai Vinayagar Temple v Meenakshi Ammal, (2015) 3 SCC 624 : (2009) 12 Scale 215. 

1063. See the decision of Tek Chand J in full bench judgment of the Lahore High Court in Lachhmi v Bhulli 
[AIR (1927) Lah 289] and full bench judgment of the Madras High Court in Panchanda 
Velan v Vaithinatha Sastrial [ILR (1906) 29 Mad 333] and of the Oudh High Court in B Shanker 
Sahai v B Bhagwat Sahai [AIR 1946 Oudh 33 (FB)] — the hesitancy or reluctance to the applicability 
of the rigorous of res judicata in these decisions flowed from the notion that section 11 refers only to 
“suits” and as such does not include “appeals” within its ambit; that since the decisions arrived in the 
connected suits were articulated simultaneously, there could be no “former suit” as stipulated by the 
said section; that substance, issues and finding being common or substantially similar in the connected 
suits tried together, non-filing of an appeal against one or more of those suits ought not to preclude the 
consideration of other appeals on merits; and that the principle of res judicata would be applicable to 
the judgment, which is common, and not to the decrees drawn on the basis of that common judgment. 

1064. On the other hand, the verdict of full bench of the Allahabad High Court in Zaharia v Debia, ILR 
(1911) 33 All 51 and decisions of the Calcutta High Court in /sup Ali v Gour Chandra Deb, AIR 1923 
Cal 496 : 37 Cal LJ 184 and of the Patna High Court in Mrs. Getrude Oates v Mrs. Millicent D’Silva, 
AIR 1933 Pat 78 : ILR 12 Pat 139 are of the contrary persuasion. These decisions largely proceeded 
on the predication that the phraseology “suit” is not limited to the court of first instance or trial court 
but encompasses within its domain proceedings before the appellate courts; that non-applicability of res 


[Footnote No. 1064 contd.] 


250 Secll Part I—Suits in General 


It is not enough to constitute a matter res judicata that it was in issue in the former suit. It is 
further necessary that it must have been in issue directly and substantially. A matter cannot be 
said to have been “directly and substantially” in issue in a suit unless it was alleged by one party 
and denied or admitted, either expressly or by necessary implication, by the other.'®® It is not 
enough that the matter was alleged by one party.'°® A matter in issue is the matter claimed by 
one and denied by the other. Claim of right in its very inception depends upon proved facts 
and application of the relevant law. Directly and substantially in issue could be constructively 
so. Matter in issue may be an issue of fact, an issue of law or one mixed of fact and law. An 
issue of fact or an issue of mixed fact and law decided by a competent court is finally decided 
between the parties and cannot be reopened between them in another proceeding. 


The claim of right depends upon proof of facts and application of law relevant thereto. 
When it is said that a previous decision is res judicata, it is meant that the right claimed 
has already been adjudicated upon and cannot again be placed in contest between the same 
parties. The decision on law cannot be dissociated from decision on facts on which the right is 
founded. In other words, when the finding on an issue is based on certain view of the law, that 
view of the law, as an abstract proposition and dissociated from the actual matter in issue, will 
not be res judicata so as to be applicable to all future disputes between the same parties which 
may give rise to the applicability of the same abstract question of law. Res judicata is a rule of 
procedure and cannot change the law applicable to parties. ®® If a plaintiff sues in the revenue 
court which returns the plaint for want of jurisdiction and does not appeal against the revenue 
court’s order, he cannot again sue in the civil court on the same cause of action. Where a 
person could not claim a relief in the earlier suit as per the law then in force (eg, where he 
could not challenge a court sale), he is not debarred by res judicata from claiming that relief 
subsequently.'°” Where the earlier suit decided that riparian owners of land near a natural 
stream had no right to cross the bound and divert the water to their own lands, this decision 
does not operate as a res judicata in a later suit involving the question of whether riparian 
owners could take water for irrigation without diminishing the flow.'*” The application of the 
rule (of res judicata) by the courts in India should be influenced by no technical considerations 
of form, but by a matter of substance within the limits allowed by law.'°’' Thus, if there is 


[Footnote No. 1064 contd.] 
judicata may lead to inconsistent decrees and conflicting decrees, not only due to multiplicity of decrees 
but also due to multiplicity of the parties, and thereby creating confusion as to which decree has to be 
given effect to in execution; that a decree is valid unless it is a nullity and the same cannot be overruled 
or interfered within appellate proceedings initiated against another decree; that the issue of res judicata 
has to be decided with reference to the decrees, which are appealable under section 96 of the Code 
of Civil Procedure and not with reference to the judgment (which has been defined differently), but 
with respect to decrees in the Code of Civil Procedure; that non-confirmation of a decree in appellate 
proceedings has no consequence as far as it reaching finality upon elapsing of the limitation period is 
concerned in view of the Explanation II of section 11, that provides that the competence of a court shall 
be determined irrespective of any provisions as to right of appeal from the decision of such court; and 
that section 11 of the Code of Civil Procedure is not exhaustive of the doctrine of res judicata, which 
springs up from the general principles of law and public policy. 

1065. Lonakutty v Thomman, AIR 1976 SC 1645 : (1976) 3 SCC 528. 

1066. Sheo Ratan v Sheo Sahai, (1884) ILR 6 All 358, at p 362; Sharma Churn v Prosunno, (1879) 5 Cal LR 
251. 

1067. Bharathi Amma v Kumaran Peethambharan, AIR 1990 Ker 88. 

1068. Avtar Singh v Jagjit Singh, AIR 1979 SC 1911 : (1979) 4 SCC 83 : (1980) 1 SCJ 181. 

1069. Jaswant Singh v Custodian of Evacuee Property, AIR 1985 SC 1096 : (1985) 3 SCC 648. 
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a mutual account between A and B, and A sues B and obtains a decree on the account, a 
subsequent suit by B against A on the same account for the same year, though beginning and 
ending about a month earlier, will be barred as res judicata.” 


A decision on a question involving facts as well as the application of law to the facts would 
be res judicata. One cannot dissociate the decision on law from the decision on the facts.'°”’ 


A judicial decision binds whether it is right or wrong. An error of law on fact, committed 
by a judicial or quasi-judicial body cannot be impeached otherwise than in the appeal, unless 
it relates to a matter of jurisdiction. The finding is binding on the parties even though the 
abstracted proportion of law dissociated from the facts, may not be so.'°”* 


In a case from Andhra Pradesh, the property originally belonged to a Mutt granted 
permanent lease patta in respect of suit land to predecessors of the appellant. The Mutt filed 
suit for declaration of title and possession. The suit was disposed of by holding thar civil 
court has no jurisdiction to grant the relief of possession. However, it was held in the suit 
that the appellant has perfected his title as regards tenancy right by adverse possession. The 
said decision was allowed to become final. It was held by the Supreme Court that subsequent 
proceeding for eviction of the appellant under Andhra Pradesh (Andhra Area) Tenancy Act, 
1956 was not barred by res judicata by the earlier decision of the civil court.” 


P Sathasivam J, speaking for the Supreme Court Bench in the above case, observed as 
follows: 


17. Therefore, the High Court in that instance held two things, (1) that the court did 
not have jurisdiction over the matters owing to the special process prescribed under the 
Tenancy Act; and (2) the title with respect of tenancy rights was perfected owing to adverse 
possession. These two rulings are not in conflict with each other, and are equally binding. 
The jurisdiction of the High Court was ousted only to a limited extent, i.e., with respect 
to the eviction of the tenants and possession of the property, as the procedure for that was 
provided under the Act. But the court continued to have jurisdiction with respect to the 
determination of the title of the property. 


18. The appellants seem to have misunderstood the import of the High Court decision 
while relying on it for the purposes of res judicata. The court, in no uncertain terms, held 
that the title of ownership belongs to the present respondents, but the present appellants 
had the title with respect of tenancy rights. This decision was perfected by non-appeal and 
is binding on the parties. Thus, the present appellants are not the owners of the property, 
but tenants on conditions prescribed under the permanent lease patta dated 11-03-1931 
mentioned above. Thus, we hold that the decision of the High Court in 1973 would 
not bar any proceedings under the Tenancy Act as the issue decided by the court in that 
instance was merely the tenancy title in favour of the appellants, while the present case is 
eviction of tenants under section 13 of the Act.'°”° 


Where in a suit the issue regarding the genuineness of agreement and whether there was any 
interpolation was settled and finally determined and the party gave an undertaking that she 
will not raise the issue of interpolation, it was held by the Supreme Court that the party could 
not be allowed to raise the same issue again in a different suit between the same parties.” 


In a suit, the plaintiff did not raise the issue of ownership in relation to the entire property 
but the defendant Wakf raised the plea that the entire property belonged to Wakf and the suit 


1072. Nizam-ud-din v Ahmed, AIR 1927 All 799 : (1928) ILR 50 All 28. 

1073. Bharathi Amma v Kumaran Peethambaran, AIR 1990 Ker 88 (S Padmanabhan J). 
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1075. Chittor Chegaiah v Pedda Jeeyangar Mutt, AIR 2010 SC 1278 : (2010) 3 SCC 776. 
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was liable to be dismissed. The suit was, however, decreed holding that the plaintiffs were title 
holders. The matter was taken upto the Supreme Court, where also the appeal was argued on 
the basis of the defendant's plea that the property belonged to Wakf. The decree was finally 
upheld by the Supreme Court, subsequent suit filed by Wakf seeking a declaration that the 
decree-holders had no night over the disputed property; it was held by the Supreme Court that 
another suit based on claims contrary to the earlier plea would be barred by res judicata.'”* 


(c) Matter Directly and Substantially in Issue — Instances.—Following are the instances 
where bar of res judicata was attracted as the matter directly and substantially in issue were 
found common to both previous and subsequent suit: 


(i) Merely because the petitioner was not a party to those petitions, which were filed 
for objecting the refinery project, it could not be said that the same has no bearing 
on the present proceedings. Those proceedings were also filed by the petitioners 
in the public interest for the protection of environment and ecology. Thus, all 
these proceedings were filed for the same “interest and claim”. Therefore, when the 
subject matter of the earlier proceedings and the present proceedings is one and 
when the petitioners in both proceedings were having the same status, then the 
earlier decision will create the general principle of constructive res judicata.’ 


(ii) On the same principle, an issue will be res judicata if the judgment of an appellate 
court shows that the issue was treated as material and was decided, although the 
decree passed merely affirms the decree of the lower court which did not deal with 
the issue. !°°° 


(iii) Likewise, when parties go to trial on a particular issue treating it as material and 
invites the court to give a decision thereon, that will be res judicata.'* 


(iv) Thus, where the issue, that the respondent has acquired the status of an occupant 
on the abolition of the inam under the Hyderabad Abolition of Inams and Cash 
Grants Act, 1954, was adjudicated upon in a former application, the appellant- 
landlord cannot re-agitate the same issue in a subsequent application under the 
Hyderabad Tenancy and Agricultural Land Act, 1950 (Act No 21 of 1950).'°* 


(v) A decree for the recovery of loan by sale of mortgaged property was passed by 
the Bombay High Court overruling the judgment-debtor’s objection as to local 
jurisdiction. The question of whether or not the appellant was a licensee of the flat 
or a tenant thereof was directly and substantially in issue between the parties in 
the previous suit. The finding that he was not a tenant but had only the status of a 
licensee operates as res judicata between the parties. The appellant having failed in 
his suit for declaration of his alleged status of a tenant brought in the court of small 
causes, cannot be permitted to re-agitate the same question in these proceedings. °? 


(vi) Inacase, the earlier court recorded a finding that the larger joint family had disrupted 
and five brothers had separated from each other. The finding was necessitated by 


1078. Nazim Ali v Anjuman Islamia, Chhatarpur, AIR 1999 SC 1089 : (1999) 3 SCC 91 : (1999) 3 Mad LJ 
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(vii) 


(viii) 


(ix) 


reason of specific contentions raised by an appellant before that court. The finding 
becomes res judicata in a subsequent suit in which a declaration is sought that the 
larger joint Hindu family still existed and in which the appellants sought partition 
of a share in such larger joint Hindu family.'°™ 


Where the issue of excess land under FWA (Framework Agreement) was directly 
and substantially in issue in the previous public interest litigation and the finding 
recorded therein had reached finality; the matter could not be reopened by filing 
another public interest litigation due to bar of res judicata.'*” 


It cannot be held to operate as res judicata between parties, only in respect of 
portion of suit property, which alone was subject-matter of dispute in earlier suit. 
The principle of res judicata under section 11 is attracted where issues directly and 
substantially involved between the previous and subsequent suit are same. It may be 
that in previous suit only a part of property was involved, while in the subsequent 
suit the whole matter is the subject matter.'°*° 


An earlier suit filed by the plaintiff for declaration of his ownership in the suit 
property on the basis of sale deed and claiming that the defendant was a tenant in 
the said property. The suit was dismissed negating the claim of the plaintiff and it 
was held in that suit that both parties were joint owners entitled to half share each. 
It was held by the Uttarakhand High Court that the said finding would operate as 


res judicata in the subsequent suit claiming similar relief.'°°’ 


(d) Matter Not Directly and Substantially in Issue — Instances 


In the following cases, the bar of res judicata did not apply as matters directly and 
substantially in issue in the decided suit and the subsequent suit were found different: 


1084. 
1085. 


1086. 
1087. 
1088. 
1089. 
1090. 


(i) 


(ii) 


(iii) 


The decision in the previous suit confined to a question of substitution of receptacles 
by administrator. The question in the subsequent case was whether beneficial 
enjoyment attached to the religious duties assigned to sevaks are separable, or an 
integral part of religion. It was held that the earlier case does not operate as res 
judicata in a subsequent case.'°%* 


The previous suit was for injunction, wherein plea of benami was taken as the 
defence. The main question involved in that suit was injunction and the plea 
of benami was only incidental. The subsequent suit was instituted for partition, 
wherein the defendant was not a party to the earlier suit for injunction. It was held 
that plea of benami taken by the defendant in subsequent suit is not barred by res 
judicata." 


The order was not set aside in appeal, etc. It was held that judgment-debtor cannot 
later agitate the question of jurisdiction before the Bihar courts (where execution 
proceedings against the mortgaged property were being pursued). 


Jaikishan Das v Nirmala Devi, AIR 1984 SC 589 : (1984) 1 SCC 682. 
State of Karnataka v All India Manufacturers Organization, AIR 2006 SC 1846 : (2006) 4 SCC 683: 
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Murugesa Naicker (died) v M Sadayappa Naicker, AIR 1997 Mad 4. 

LIC of India v Canneshwar Prasad, AIR 1985 Cal 98. 


254 


Sec 11 Part I—Suits in General 


(iv) 


(v) 


(i) 
(ii) 
(vi) 


(vii) 


(viii) 


(ix) 


(xi) 


However, a mere expression of opinion on a question not in issue cannot operate as 
res judicata.'”' 


In an earlier suit by the lessor, it was alleged by him that the lease had determined. 
He withdrew that suit. He then sued for recovery of Khas possession of the premises, 
alleging (in the second suit) that lease had been determined by time. It was held that 
the first suit did not operate as res judicata because: 


there was no decision on merits; and 


the second suit was based on a new cause of action, alleged to have arisen in the 
meantime. !0?? 


Where the earlier proceeding did not decide the question of heirship, that question 
is not res judicata,” 


Eviction order was passed against the tenant who appealed, but died during the 
pendency of the appeal. It was not an issue in appeal, as to whether any permission 
was required to be taken from the competent authority under the Rent Control 
Act, for executing the decree against the legal representatives of the tenant. A 
decision in appeal that execution cannot proceed till the necessary permission is 
obtained, did not operate as res judicata in an objection petition to the application 
for execution. '°4 


In a Gujarat case, the first suit was to challenge the legality and validity of search 
and seizure carried on in the premises of a licensed dealer. The second suit was 
intended to challenge a show-cause notice for cancellation of the licence. It was held 
that finding in one cannot be res judicata in the other.” 


With reference to the Madhya Pradesh Land Revenue Code, 1959, section 258, 
the decision of the revenue court on title in mutation proceedings does not operate 
as res judicata in probate proceedings. In the probate proceedings, sole question 
involved is as to the proof of the Will.'°”° 


Where a person was sued on the basis that he was either a tenant or a licensee 
and the court held that he was only a licensee, it was held that he cannot later sue 
claiming to be a tenant.” 


Where the land in the subsequent suit is distinctly different from the point of view 
of location of lands and Khasra Nos from the subject matters of earlier suit, by no 
stretch of imagination it can be said that the subsequent dispute is hit by principle 
of res judicata in view of the decision rendered in earlier civil suit which has attained 


finality.'°°* 


(e) Matter Collaterally or Incidentally in Isswe.—Every suit must involve a matter “directly 
and substantially” in issue. It may also involve a matter “collaterally or incidentally” in issue. To 
constitute a matter res judicata, it is necessary that it must be in issue “directly and substantially” 
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in the suit under trial, and that it must have been in issue also “directly and substantially”, as 
distinguished from “collaterally or incidentally”, in a former suit. The question of whether a 
person should be admitted as a legal representative of the deceased plaintiff to continue the 
suit is a question collateral to the suit.'°” The principles of res judicata would be applicable 
only when an issue arose directly and substantially in an earlier suit, a finding regarding an 
incident or collateral question reached for the purpose of arriving at the final decision would 
not constitute res judicata.” 


Where in a suit for declaration of title and recovery of possession on the basis of gift deed 
executed by the plaintiff and the defendant denied the parentage and claimed himself to be 
the adopted son of the testator, it was held by the Supreme Court that any finding by revenue 
authorities with regard to mutation of revenue records or on the question of adoption would 
not operate as res judicata. Findings on incidental or collateral question to arrive at such a 
decision would not be a bar in the subsequent suit.''”’ 


A finding on an issue must be distinguished from an option as to the effect of a piece of 
evidence. In a suit for rent by A against B, the court held that a rent note, in which certain land 
was not included, was genuine. B then sued A for a declaration that the land was infact part 
of his holding. In this suit, the question of the genuineness of the rent note is not res judicata, 
for the finding in the first suit is not the decision of an issue but an opinion as to the effect of 
a piece of evidence.'!” 


All matters involved in a suit may be “directly and substantially” in issue, but they cannot all 
be “collaterally or incidentally” in issue. A collateral or incidental issue is one that is ancillary 
to a direct and substantive issue; the former is an auxiliary issue, the latter the principal issue. 
The expression “collaterally or incidentally” in issue implies that there is another matter which 
is “directly and substantially” in issue. The first-respondent filed this suit for declaration that 
the suit property known as “Badi Takia” is a Wakf. In respect of this property, there are several 
rounds of litigation. The first of them was for declaration, possession and damages against the 
respondents on the ground that they were owners of the whole property, and the respondent 
had without the consent of the plaintiff put their Tazia on the land. The suit was decreed in 
favour of the plaintiffs. The appellate court reversed the decree of the trial court, and held the 
property to be Wakf property which was reversed by the high court. An appeal to the Supreme 
Court was also dismissed upholding the judgment of the high court in second appeal. 


In another round of litigation commenced by the respondent, a suit for declaration was 
filed praying that the appellants here have no right over the property; the trial court dismissed 
the suit. The appeal filed by the respondent was allowed by the high court, holding that the 
decision in the earlier suit was not res judicata. It was held by the Supreme Court in the appeal 
that in the earlier judgment of the Supreme Court, the only question was whether the plot 
on which Tazia was placed was Wakf property, and on that question no satisfactory proof 
was placed by the defendants before the court and therefore, the Supreme Court agreed with 
the view of the high court. When those findings had become final and not disturbed by the 
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Supreme Court, the district judge in another round of litigation was justified in holding that 
the proceedings were barred by res judicata.''°° 


(f) Distinction Between Matter “Directly and Substantially” in Issue and Matter “Collaterally 
or Incidentally” in Issue.—The leading case on the subject is Barrs v Jackson.''* Every suit must 
involve a matter or matters in respect of which relief is claimed by the plaintiff. It may also 
involve matters which, though there is no relief claimed in respect of them, are brought in issue 
for the purpose of deciding matters in respect of which relief is claimed. 


Matter Directly and Substantially in Issue—Every matter in respect of which relief is claimed 
in a suit is necessarily a matter “directly and substantially” in issue. 


ILLUSTRATIONS 


(i) A sues B for the rent due for the year 1907. The defence is that no rent is due. Here, the 
claim for rent is the matter in respect of which relief is claimed. This, therefore, is a matter 
“directly and substantially” in issue. 

(ii) A sues B: 

(a) for a declaration of title to certain lands; and 

(b) for the rent of those lands. B denies A’s title to the lands, and contends that no rent 
is due. Here, there are two matters in respect of which relief is claimed, namely: (1) 
the matter of title; and (2) the claim for rent. Both these are matters “directly and 
substantially” in issue. But where the former suit was for injunction only and was 


concerned with the right of possession, a subsequent suit on the question of title is not 
barred.'!® 


Matter Collaterally or Incidentally in Issue—A matter in respect of which no relief is claimed, 
but which is put in issue for the purpose of enabling the court to adjudicate on a matter in 
respect of which relief is claimed may be “directly and substantially” in issue or it may be in 
issue “collaterally and incidentally”. It would be a matter “directly and substantially” in issue 
if it was necessary to decide it in order to adjudicate on the principal issue and if it was infact 
decided, and if the judgment was based upon that decision; otherwise, it would be a matter 
“collaterally or incidentally” in issue. A matter cannot be directly and substantially in issue if 
the judgment would be correct whether the matter exists or not.'!°% 


In VOI v SP Sharma,” the Supreme Court, observed that “fraud is not a term or ornament 
nor can it be presumed to exist on the basis of a mere inference on some alleged material that 
is stated to have been discovered later on.” In the opinion of the Court, the discovery of a 
reinvestigated fact could have been a ground of review in the same proceedings, but the same 
cannot be made the basis for reopening the issue through a fresh round of litigation. A fresh 
writ petition or letters patent appeal which is in continuation of a writ petition cannot be filed 
collaterally to set aside the judgment of the same high court rendered in an earlier round of 
litigation. To establish fraud, it is the material available which may lead to the conclusion that 
the failure to produce the material was deliberate or suppressed or even otherwise occasioned a 
failure of justice. This also can be attempted, if legally permissible, only in the said proceedings 
and not in a collateral challenge raised after the matter has been finally decided in the first 
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round of litigation. Thus, on facts, the court held that the high court had committed a manifest 
error by not lawfully defining the scope of the fresh round of litigation on the principles of res 
judicata and doctrine of finality. 


The court stated that: 


A decision rendered by a competent court cannot be challenged in collateral proceedings 
for the reason that if it is permitted to do so there would be “confusion and chaos and the 
finality of proceedings would cease to have any meaning”. 


In Kaviraj v State of Jammu & Kashmir," it was held as follows: 


The factual position in the present controversy is slightly different. Before this Court 
two Special Leave Petitions were filed. The Assistant Surgeons against whom the Letters 
Patent Appeal was dismissed in default, are also before this Court. They have also been 
afforded an opportunity of hearing. This Court has expressed the opinion that the order 
passed by the Letters Patent Bench of the High Court on 24.2.2006 deserves to be upheld. 
If the Assistant Surgeons whose Letters Patent Appeal was dismissed in default, had not 
been before this Court, it may not have been possible for us to re-adjudicate upon their 
claim. Since all of them are before us, and have been represented through counsel, we 
have no doubt in our mind, that the determination on merits in the instant controversy 
should be extended to them, as well. Since such a choice can be made in the present case, 
we are of the view, that the proposition which has been upheld as legal, should be extended 
to the others similarly situated. The converse proposition, does not commend itself for 
acceptance. It would be unthinkable to implement an order, which has been set aside after 
due notice and hearing. We, therefore, find no merit in the technical plea advanced at the 
hands of the learned counsel for the appellants. 


Where a suit was filed for a declaration that an alienation by a widow was not binding on 
the reversioners, the finding given therein that the plaintiff was not the nearest reversioner is 
not res judicata in a subsequent suit for possession brought after the death of the widow as 
the issue as to relationship was only incidental in the previous suit.'’” It is not to be assumed 
that the matters in respect of which issues have been framed are all directly and substantially 
in issue, nor is there any special significance to be attached to the fact that a particular issue is 
the first in the list of issues. Which of the matters are directly in issue and which collaterally 
or incidentally must be determined on the facts of each case. A material test to be applied 
is whether the court considers the adjudication of the issue material and essential for its 
decision.” 


If the parties to the earlier suit are not the same as those in the subsequent suit and the 
matters directly in issue in the subsequent suit were not directly in issue in the earlier suit, then 
the observations in the judgment in the earlier suit have no binding force in the latter case, 
particularly when the matter was not argued in the earlier case.'!"! 


ILLUSTRATION 


A sues B for rent; B pleads abatement of rent on the ground that the area is less than that 
entered in the lease. The court finds that the area is greater than that shown in the lease. The 
finding as to the excess area is not res judicata for it is only ancillary to the direct and substantial 
issue whether the area is equal to that shown in the lease; or, less.''"” , 
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(g) Examination of Pleadings and Judgment.—Whether a matter was directly and substantially 
in issue in a former suit is to be determined by a reference to the plaint, the written statement, 
the issues and the judgment.''!’ Even if a point is not properly raised in the plaint, yet if both 
parties join issues upon a matter in dispute, the decision will operate as res judicata.'''* For 
the application of res judicata under section 11, of the CPC, it is not necessary that the issue 
in conflict must be raised in the pleadings. Such conflict may come up for decision otherwise 
also, i.e., in view of the stand taken by parties in the hearing of the suit." In the absence of 
pleadings, or any finding, it is not open to the defendants to invoke the rule of res judicata on 
the ground that in the earlier suit it was found by the trial court that they were the tenants of 
the land and dispute under the plaintiff.!"'° Section 38B of the Uttar Pradesh Imposition of 
Ceiling on Land Holdings Act, 1960, provides that the finding or decision given before the 
commencement of this section will not operate as a bar for the re-trial of such proceedings or 
issue in accordance with the provisions of the Act as amended from time to time. The appellant 
has raised a similar objection before the high court but the same was rejected on the ground 
that if an earlier judgment is said to operate as res judicata in the subsequent proceedings, 
then all the necessary facts including pleadings of the earlier litigation must be placed in the 
subsequent proceedings. This view was affirmed by the Hon’ble Supreme Court.''’” The decree 
may also be referred to, but it is not enough to refer to the decree without the judgment, for 
a decree states merely how a suit is disposed off, and it is in the judgment that the findings on 
the issues are recorded.'''* The judgment is admissible under section 40 of the Evidence Act, 


1872. (See O XXII, rules 5-6.) 
(h) Suits for Rent or Other Recurring Liability 


The distinction between a matter directly and substantially in issue and a matter collaterally 
in issue is well-illustrated by suits for rent or for other recurring liability. These may be divided 
into three classes, namely: 


(i) Where the first suit is for rent, and the subsequent suit is for title. 
(ii) Where both suits are for rent, or other recurring liability. 
(iii) Where both suits relate to rate of rent or to the area for which rent is payable. 


(i) First Suit for Rent, Subsequent Suit for Title—In this class of cases, it is clear that the 
subsequent suit being one for title, the question of title is a matter “directly and substantially” 
in issue in that suit. Whichever party therefore, raises the plea of res judicata in that suit must 
show that the question of title was also “directly and substantially” in issue in the former suit, 
that is, in the previously decided suit. If the question of title was in issue in its entirety in the 
former suit, it would be a matter that was “directly and substantially” in issue in that suit. But 
if the issue in the former suit did not cover the entire question of title, in other words, if it fell 


1113. Isher Singh v Sarwan Singh, AIR 1965 SC 948; S Labbai v Hanifa, AIR 1965 SC 1569. 

1114. Krishna Chendra v Ramanna, AIR 1932 PC 50: (1932) 36 Cal WN 365 : (1932) 34 Bom LR 508. 

1115. Thakur Ram Sahai Sinha v Bimla Devi, AIR 1980 Pat 204, pp 208, 210 (paras 10, 13) (FB). 

1116. Deva Ram v Ishwar Chand, AIR 1996 SC 378 : (1995) 6 SCC 733; see also Mariam Bibi v Raehman 
Ali, AIR 2004 Gau 66. 

1117. Darshan Prasad v Civil Judge, (II), Gorakhpur (1992) Supp 2 SCC 87. 

1118. Kali Krishna v Secretary of State, (1889) ILR 16 Cal 173, at p 183 : 15 IA 186, at p 193; Run Bahadur’s 
case, (1885) ILR 11 Cal 301, at p 310 : 12 IA 23; Soorjomonee v Suddanund, (1874) 12 Beng LR 
304; Igirdhar v Dayabhai, (1884) ILR 8 Bom 174, at p 180; Ghela v Sankalchand, (1894) ILR 18 
Bom 597, at p 601; Amriteswari v Secretary of State, (1897) ILR 24 Cal 504, at p 519 : 24 IA 33; 
Jalasutram v Bommadewara, (1906) ILR 29 Mad 42; Kurrutulain v Nazbat-ud-Dowla, (1906) ILR 33 
Cal 116 : 32 IA 244; Mitar Poddar v Jadab Chandra, (1917) 2 Pat LJ 159; Raja Sashikanta v Raja Sarat 
Chandra, AIR 1921 Cal 699 : (1921) 34 Cal LJ 415. 


Res judicata Secll 259 


short of going to the very root of the title, and was confined only to some of the incidents of 
title, the question of title would be a matter which was “collaterally or incidentally” in issue 
in the former suit.''!? Where the landlord sued the tenant in ejectment and he pleaded that 
he held under a permanent tenure, it was held by the Supreme Court that his pleas was not 
barred as res judicata by reason of a decree obtained by the landlord in a prior suit, wherein the 
only issue raised was whether Jummaa could be assessed under the regulation. Permanency of a 
tenure, it was observed, did not imply fixity of rent.'!*? But where in a former suit for eviction, 
the landlord’s plea that the defendant-tenants were liable to be evicted was rejected on the 
ground that the defendants had perfected their title by adverse possession, a similar plea in a 
subsequent suit would not be allowed to be raised even if the subsequent suit is for declaration 
of title and possession.''?' The principle is that irrespective of the nature of the suit if the 
question of title has gone into the making of the decree and not incidentally or collaterally, the 
decree in the former suit would operate as res judicata.''”” 


In the following illustrations, it is assumed that the other conditions of res judicata are 


fulfilled: 
ILLUSTRATIONS 


(i) A, claiming to be the chela and heir of a deceased mohunt sues B for rent of certain lands 
forming part of the estate of the mohunt. C claims that he, and not A, is the chela and heir of 
the deceased and thar he is entitled to the rent. C is thereupon joined as a defendant to the suit. 
The issues raised are: 


© Whether A or C is the chela and heir of the mohunt? 
e Whether any and if so what rent is due from B? 
The court finds that A is the chela and heir of the mohunt. It also finds Rs 2,500 due by B for 


rent, and A’s claim is decreed. 


Subsequently, C sues A for a declaration that he is the chela and heir of the mohunt and claims 
that as such he is entitled to the whole of the property left by the mohunt. A contends that the 
question, who is the chela and heir of the deceased, is res judicata. Is the question res judicata? 
The answer is that it is, for, though the former suit was for rent, the entire question of title to 
the property of the deceased was directly and substantially in issue in that suit and it was decided 
against C1123 


(ii) A, a Hindu, dies leaving a widow and a brother C. The widow sues B for rent of certain 
property forming part of the estate of her husband. C claims the rent on the ground that it 
was the joint property of himself and his deceased brother and that he became entitled to it by 
survivorship. C is thereupon joined as a defendant to the suit. The issues are: 


e Whether the deceased alone received the whole rent of the property in his life-time, or 
whether the rent was received by him jointly with C? 


¢ Whether any and what rent is due by B? 
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The finding on the first issue is that the deceased alone received the whole rent in his lifetime. 
The finding on the second issue is unnecessary for our present purpose. 


Subsequently, C sues the widow for a declaration that he and his brother were joint, and 
claimed the said property by right of survivorship. The question of whether the deceased and 
C were joint or separate is not res judicata, for it was not “directly and substantially” in issue in 
the former suit. It was in issue in that suit only “collaterally or incidentally”, for it will be seen 
on referring to the first issue in that suit that it did not cover the entire question of C’s title but 
related merely to the joint or separate receipt of rent.” 


(ii) Both Suits for Rent or Other Recurring Liability — Maintenance Suits.—The rules which 
apply to the preceding class of cases apply also to this class. Thus, where A sues B for rent due 
for a particular period, and the defence is that A has no title to the land of which the rent 
is claimed, then, if a direct issue is raised and decided on the question of title, the decision 
will operate as res judicata in a subsequent suit by A against B for the rent for a subsequent 
period either of the same’! or other'!”° property held under the same title; but, if there is 
no direct issue raised on the question of title, and the finding falls short of going to the very 
root of the title upon which the claim for rent is based, it will not have effect of res judicata. If 
the question of title is gone into in the previous suit as if the right of rent were sought to be 
established not for one particular year, but once for all, it will be said to have been directly and 
substantially in issue; but if the question of title is gone into in the previous suit as if the right 
of rent were sought to be established not once for all, but for one particular year, it will be said 
to have been in issue collaterally or incidentally.” The same principles apply to other cases of 
recurring liability such as malikana,''** maintenance,” interest,''*° annuity,'!*! etc. Where the 
question is whether the decision in a previous litigation could operate as res judicata in a later 
suit relating to a similar claim for subsequent years, the test to be applied is whether the prior 
decision was based on a general principle applicable to later years or whether it proceeded on 
considerations peculiar to that year. A subsequent suit would be barred in the former but not 
in the latter case. It would make no difference whether the prior judgment was on an issue of 
law or fact.!!%2 


ILLUSTRATIONS 


(i) A sues B for rent due for the year 1902. The defence is that the land is rent-free. An issue 
is raised, “whether the land is rent-free”. The court finds that the land is rent-free, and A’s suit 
is dismissed. Subsequently, A sues B claiming rent for the year 1904. B again sets up the same 
defence, namely, that the land is rent-free. Here, the question of A’s right to recover the rent 
having been “directly and substantially” in issue in the previous suit, a suit for the rent for 1904 
is barred as res judicata.” 


(ii) A sues B for rent in kind for betel trees for the year 1897-98 alleging that B was liable to 
pay. B applied for time to file a written statement which was refused. The only issue raised was 
as to amount of produce and the suit was decreed. Next year, A again sued B for rent in kind for 
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1898-99 and B pleaded that he was not liable to pay any rent. Here, the question of B’s liability 
for all years was not alleged in the previous suit and was not therefore, directly and substantially 
in issue and that suit is not barred by res judicata.’ '* 


It may here be observed that each year’s rent is in itself a separate and entire cause of action, 
and where a suit is brought for the rent due for a particular year, or a judgment obtained in 
that suit, whatever the defence may have been, would seem only to extend to the subject 
matter of the suit, and hence, the landlord is at liberty to bring another suit for the next year’s 
rent and the tenant is at liberty to set up to that suit, any defence he thinks proper. The above 
proposition, however, is subject to this, and here comes in the doctrine of res judicata, that 
neither party is at liberty to re-open in the suit for rent for the next year, any question that was 
substantially and necessarily tried and determined between them in the suit for rent for the 
previous year.''* For, the essence of the doctrine of res judicata is that where a material issue has 
been tried and determined between the same parties in a proper suit and in competent court 
as to the status of one of them in relation to the other or as to a right or title claimed by either 
of them against the other, it cannot again be tried in a new suit against them.''*° A competent 
court would include by reason of the new Explanation VIII, a court of limited jurisdiction 
provided the issue determined by that court, though not the subsequent suit, was within its 
competence. When the nature of requirement pleaded in the earlier suit was different from 
that in the present suit, the bar of res judicata will not operate.''”” 


Maintenance—As regards maintenance, it is to be noted that a decree for maintenance at 
a particular rate is no bar to a subsequent suit for maintenance at an enhanced rate on the 
ground of altered circumstances, for the rate of maintenance is a variable quantity changing 
from time to time according to the circumstances of the parties affected by the decree;!!** but, 
a right to maintenance may be barred by res judicata." 


Status—In cases where the question of status liable to change from time to time arises, 
such question though decided previously does not attract the principle of res judicata. Thus 
the question of whether a person is Adhiar as defined by the Assam Adhiars Protection and 
Regulation Act, 1948, can be examined during each year as it is dependent on many 
circumstances liable to alter from time to time.'!*° 


(iii) Rate of Rent or Area for Which Rent Is Payable.—In this class of cases also, both suits 
are for rent, the first suit being for rent for a particular period and the second for rent for a 
subsequent period. The matter which is pleaded as res judicata is not the plaintiff's title to the 
land of which the rent is claimed, but the rate of rent or the area for which rent is payable. If 
the court in the first suit tries and determines the issue, “what is the proper rate of rent”, or 
“what is the proper area for which rent is payable” the issue relates not merely to the rent for 
a particular period but to the rent payable for the full term of the lease, and the question as to 
the rate of rent or the area, as the case may be, will be res judicata in subsequent suits for rent 
for the remaining period of the lease.'"*! 
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(i) Ex parte Decree. —Ex parte decree operates to render the matter decided res judicata,''* 
and the defendant's failure to appear will not deprive the plaintiff of the full benefit of his 
decree;!!*? but in the case of a suit in which a decree is passed ex parte (see O IX, rule 6; Code 
of 1882, section 100), the only matter that can be “directly and substantially” in issue is the 
matter in respect of which relief has been claimed by the plaintiff in the plaint. A matter in 
respect of which no relief is claimed cannot be “directly and substantially” in issue in a suit in 
which a decree is passed ex parte though the court may have gone out of its way and declared 
the plaintiff to be entitled to relief in respect of such matter. In a case where an insolvency court 
made an ex parte order declaring a mortgage to be void although no motion to that effect had 
been made by the official receiver, the decision could not operate as res judicata for the matter 
was never directly and substantially in issue.''* In order that an ex parte decree might be res 
judicata, it is necessary that the opposite party should have express notice from the pleadings 
and the prayer that the particular issue or matter would be decided."'” 


A decree was passed ex parte in favour of the husband under section 9 of the Hindu Marriage 
Act, 1955. Later, the wife also filed a petition for restitution and the husband pleaded res 
judicata taking the plea in an amendment application filed after framing all the issues. It was 
held that the suit was barred by res judicata and the fact that the husband should have taken the 
plea in a written statement under section 41, Indian Evidence Act, 1872, would not come in 
the way in the case of the decree in the prior suit produced before the court.'"** A party setting 
up an ex parte decree as res judicata is not bound to prove that in the earlier suit, the summons 
had been duly served on the defendant.'!*” 


A wrong decision on jurisdiction does not becomes res judicata.''** 


The reason why even an ex parte judgment becomes res judicata is that such a judgment 
is pronounced after examining the evidence needed to support the factual allegations in the 
plaint and after the court is satisfied that the case put forth in the plaint has been substantiated. 


ILLUSTRATION 


A sues B to recover Rs 500, being the rent due for the year 1906, at the rate of Rs 2 per sq 
yard. A does not pray for a declaration in the suit that the rate of rent is Rs 2 per sq yard. B does 
not appear and a decree ex parte is passed against him for Rs 500. Subsequently, A sues B for 
rent due for the year 1907, also, at the same rate. B appears at the hearing, and contends that the 
rate is Re 1 per sq yard. B is not precluded from raising that contention, for the question of rate 
was not “directly and substantially” in issue between A and B in the former suit, and it cannot 
therefore, be res judicata. Even if the court in the former suit had declared that A was entitled 
to rent at the rate of Rs 2 per sq yard, the question of rate would not be res judicata, for A had 
not asked for a declaration in that suit in respect of the rate of rent. A’s claim in the former suit 
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LJ 159 (incidentally in issue); Beni Madhab v Sarbananda, AIR 1926 Cal 698 : (1926) 48 Cal LJ 135; 
Rajah of Ramnad v Ramanathaswami, AIR 1921 Mad 306 : (1921) ILR 44 Mad 514. 

1142. Hara Chandra v Bepin, (1911) 13 Cal LJ 38; Ram Kumar v Alimaddi, (1912) 17 Cal WN 627; 
Mohammad Gauhar v Samiruddin, (1913) 18 Cal WN 33; Sarojini v Lakhi, AIR 1925 Cal 427, (1925) 
29 Cal WN 253; Baldevdas v Mohanpal, AIR 1948 Bom 232, (1948) ILR Bom 145 : (1947) ILR 49 
Bom LR 902. 

1143. Biraj Mohini v Chintamoni, (1901) 5 Cal WN 877; Markanda v Varda Kameshwar Naidu, AIR 1949 
Pat 197 : (1947) ILR 26 Pat 717; Gopalaswami v Padmaraju, AIR 1966 AP 210. 

1144. Chenchayya v Bapayya, AIR 1932 Mad 233 : (1932) 62 Mad LJ 177. 

1145. Life Insurance Corp v Seshi Ammal, AIR 1958 Mad 463. 

1146. Nand Kishore v Shanti Kapoor, AIR 1982 All 138. 

1147. Brahmanand Rao v Dy Director of Consolidation, Gorakhpur, AIR 1987 All 100 (DB). 

1148. Har Narain v Vinod Kumar, AIR 1987 All 319; Mathura Prasad v Dossibar, AIR 1971 SC 2355 : (1970) 
1 SCC 613 : 1970 SCR (3) 830. 


Res judicata Secll 263 


was merely for arrears of rent amounting to Rs 500, and the decree in that suit has not a greater 
effect than evidence that Rs 500 was due when the decree was passed. Had A in the former suit 
also prayed for a declaration in respect of the rate of rent as part of the substantive relief, and 
had the court then declared that the rate of rent was Rs 2, the question of rate would have been 
res judicata though the decree was passed ex parte; for it would then have been a matter “directly 
and substantially” in issue.!!*° 


A suit to set aside an ex parte decree on the ground that it was obtained by fraud may be 
barred by res judicata if an application to set it aside on the same ground has been dismissed 


under O IX, rule 13.!!° 


An ex parte decree was passed in a former suit against “K” during the pendency of the 
subsequent suit between the purchaser from “K” and the plaintiff. The matter was directly and 
substantially the same in both the suits. In spite of service of summons “K” did not contest 
the suit. It was held by the Supreme Court that the ex parte decree passed against him could be 
taken as final decision on hearing and as such it would operate as res judicata in the subsequent 
suit.'’?! Explaining the conditions to be satisfied for operation of the principle of res judicata, 
Tarun Chatterjee J, speaking for the Bench in the above case, observed as follows: 

We have carefully examined the provisions under section 11 of the CPC. After a careful 


reading of the provisions under section 11 of the CPC, it is discernible that in order to 
constitute res judicata, the following conditions must be satisfied — 


(i) There must be two suits—one former suit and the other subsequent suit; 
(ii) The Court which decided the former suit must be competent to try the subsequent 
suit; 
(iii) The matter directly and substantially is issue must be the same either actually or 
constructively in both the suits; 


(iv) The matter directly and substantially in issue is the subsequent suit must have 
been heard and finally decided by the court in the former suit; 


(v) The parties to the suits or the parties under whom they or any of them claim must 
be the same in both the suits; 


(vi) The parties in both the suits must have litigated under the same title. '!”” 
(f) Suit for Eviction 


Where, the suit for eviction was filed by the landlord on the ground that the premises 
were required for starting business by plaintiff’s son, the plaintiff’s son became advocate and 
the plea for requirement of premises for starting business was withdrawn, the second suit for 
eviction on the ground that the premises were required for starting office of plaintiff’s advocate 
son is not barred by res judicata.''*’ 


The basic principle of res judicata is that the cause of action for the second suit being 
merged in the first suit, it does not survive anymore. Thus, in a case, the earlier suit filed under 
section 11 (2) of the Kerala Building (Lease and Rent Control) Act, 1965 on the ground of 
arrears of rent was dismissed with a finding that there was no relationship of landlord and 
tenant and no rent was paid. The said finding was upheld in appeal. It was held by a Full 
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Bench of the Kerala High Court that the finding is the earlier suit will operate as res judicata in 
subsequent suit under section 11(2) of the Act in view of section 15 of the said Act." 


Explaining the provisions of the Kerala Act of 1965, JB Koshy J (as he then was), observed 


as follows: 


In this case, earlier in R.C.P. No. 41 of 1989 even though it was found that the rent 
control petitioner had title to the property there was no landlord-tenant relationship with 
the counter petitioner and there is no obligation to pay rent and petition for arrears of 
rent was dismissed. The above was confirmed by the appellate authority R.C.A. No. 36 of 
1991 rightly or wrongly. No revision application was filed and the above became final. In 
view of Section 15, we only hold that since, in the earlier proceedings under section 11(2), 
it was held that there is no landlord-tenant relationship and no rent was paid, subsequent 
petition under section 11(2) is barred. It is true that in an earlier small cause suit rent deed 
was accepted by the revision petitioner. Effect of the same has to be decided by the civil 
court. All these matters can be agitated in the civil court as final adjudication of the dispute 
has to be done by the civil court and notwithstanding the earlier findings regarding title 
to the property and landlord-tenant relationship and arrears of rent. All the matters can 
be re-agitated in the civil court. Therefore, without prejudice to the right of the parties to 
approach the civil court, we set aside the order of eviction passed under section 11(2) as it 
is hit by the principles of res judicata adopted in section 15 of the Kerala Buildings (Lease 
and Rent Control) Act.!!%° 


(k) Suspension of Rent.—lf the landlord’s suit for rent for a particular period has been 
dismissed on the ground that the premises are let for one rent and that he has dispossessed the 
tenant of part of the tenure; then if the landlord sues again for rent for a subsequent period, the 
tenant claiming a suspension of rent must again prove that he has been kept out of possession 
during the period of the subsequent suit. This is because the onus of proving eviction is on the 
tenant, and the subject matter of the two suits is different. ! "6 


(I) Election.—Where in relation to reserved constituency, the election to the office of 
“Pradhan of the Panchayat” was challenged by way of election petition on the ground that 
the candidate did not belong to the reserved category, the said election petition was dismissed 
and no revision petition was filed resulting into the attaining of the finality of the order 
of election tribunal. The re-agitation of the same issue that the petitioner was not entitled 
to contest the election in the constituency reserved for the schedule caste, before district 
magistrate, under section 95(1)(g)(iii-a) Uttar Pradesh Panchayati Raj Act (26 of 1947) was 
found not permissible.!!%” 


(m) Suit under Section 77, Registration Act, and Res Judicata.—If a suit under section 77 
of the Indian Registration Act, 1908 to enforce registration of a sale deed is infructuous, the 
haser i deb fi ing f ifi fi f th é -aao 
purchaser is not debarred from suing for specific performance of the contract of sale; i 
when a party refuses to admit execution on the ground that the document has been materially 
altered and the court finds in a suit under section 77 of the Indian Registration Act that the 
document has been materially altered, the finding operates as res judicata in a subsequent suit 
between the parties. !!9? 


(n) Divorce Petition and Res Judicata.—Where, in the earlier petition under Hindu Marriage 
Act, 1955, the finding was recorded by the trial court that the averments made in para no 
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4(b) of the written statement filed by the wife did not constitute cruelty and in the absence of 
filing appeal the said finding had attained finality, the subsequent petition for divorce filed by 
the husband on the ground that the imputations made by the wife in her written statement 
in earlier petition was itself an act of cruelty, was found barred by principle of res judicata.'' 


In a divorce case, the husband sought divorce on the ground that the wife deserted him. 
Whereas wife led evidence that the husband the kept a woman and she left her matrimonial 
home because of ill-treatment by husband. There was a finding by the trial court in an earlier 
petition filed by husband for judicial separation that wife was forced to leave and the husband 
himself deserted her. It was held by the Chhattisgarh High Court that the earlier finding would 
operate as res judicata.” 


Where the ground of cruelty available at the time of earlier petition for divorce under 
section 13(1)(ia) of the Hindu Marriage Act, 1956 was not raised and no explanation was 
afforded for not raising it earlier, it was held that the subsequent divorce petition on the said 
ground would be barred by principles of constructive res judicata." 


(o) Decree for Restitution of Conjugal Rights and Res Judicata—A sues B, his wife, for 
restitution of rights. Restitution is granted, and B goes and lives with A (that is to say, the decree 
is satisfied). B again leaves A, and A again sues B for the same relief. The suit is not barred as 
res judicata." The distinction between this and the case of an injunction is that while in a suit 
for injunction the defendant is forever restrained from doing the acts complained of, the wife 
cannot be directed in a suit for restitution of conjugal rights to live with her husband for the 
rest of her life, for many things may occur entitling her to leave him, eg, gross cruelty. On the 
other hand, where two suits are filed one after the other, one for restitution of conjugal rights 
and the other for judicial separation, even though the two suits and reliefs claimed therein are 
of a different nature, a finding in the former suit, if not challenged in appeal, may constitute 
res judicata in the second suit. '“ 


(p) Custom.—A mere negative finding that a custom is not proved will not operate as res 
judicata, for one man may prove more than another." 


(q) Decree for Possession Conditional on Payment.—Where in a suit by the heirs of a 
Mahomedan against his widow in possession of his estate in lieu of her dower, a decree is 
passed against her that they should have possession of their shares of the estate upon payment 
of a proportionate part of the dower debt within six months, and that upon failure to pay their 
suit should be dismissed, and the plaintiffs fail to pay within six months, the decree is no bar 
to a subsequent suit for immediate possession by the same plaintiffs against the widow on the 
ground that the dower debt had in the meantime been satisfied out of the income of the estate 
in the hands of the widow.''!® A right to get possession of land at the date when the suit to 
recover it is instituted is a wholly different thing, a wholly different res from the right to recover 
it at some future time and possibly under wholly altered circumstances.'!” So, a consent decree 
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between a usufructuary mortgagee and his mortgagor-tenant will not operate as res judicata in 
a subsequent suit by the latter to redeem the mortgage.''®* 


(r) Compensation for Land Acquisition.—The courts while determining the amount of 
compensation for acquisition of land would be bound to take into consideration only the 
materials brought on records. However, factors which would be relevant for determining the 
amount of compensation would vary from case to case and no hard and fast rule can be laid 
down therefor. The principle of res judicata will, therefore, have no application in the fact of 
the present matter,” 9 


In a case of acquisition of land and grant of its compensation, the high court issued 
directions by way of mandamus, the land acquisition officer while passing award took into 
consideration, said directions of high court and awarded 12% additional compensation at 
market value. The said order never came to be questioned and, thus, attained finality. The 
reference court in reference by some of the land owners, or for that matter, the high court 
exercising its appellate jurisdiction could not have dealt with the said question, as the principle 
of res judicata fully applies. Furthermore, the writ of mandamus is required to be obeyed unless 
judgment is overruled or legislation by way of validating statute is brought into force.'!7° 


Where on the question whether the claimants were entitled to receive entire compensation 
or whether it was the right of state government to receive compensation amount, there was 
no finding on the reference made to district judge by the three claimants, which had attained 
finality, the bar of res judicata was not attracted.'"”! 


(s) Suit for Injunction.—It cannot be contended that the remedy of injunction is an equitable 
relief and in equity, the doctrine of res judicata cannot be extended to a decree of a court of 
limited pecuniary jurisdiction. It is settled law that in a suit for injunction when title is in issue 
for the purpose of granting injunction, the issue, directly and substantially, arises in that suit 
between the parties. When the same issue is put in issue in a later suit based on title between 
the same parties or their privies in a subsequent suit the decree in the injunction suit equally 
operates as res judicata.'\”” 


Where, the earlier suit filed by appellant was withdrawn with liberty to file fresh suit and 
the earlier suit for injunction filed by respondent was dismissed on the ground that it was not 
a proper remedy, the fresh suit filed by appellant on the same cause of action is not barred by 
res judicata.''’> Where, the earlier suit for mandatory injunction was filed for removal of hut in 
the suit property and the finding of perfection of title of the defendant by adverse possession 
made therein attained finality, the said finding of title in the earlier suit would operate as res 
judicata in the subsequent suit for declaration of title and recovery of possession of the same 
property between the same parties as matter directly and substantially in issue in both suits 


were same.!!”4 
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In a case where a dispute arose about succession and management of “Gaddi” of Math, the 
plaintiff filed a suit for permanent injunction on the basis of his entitlement to succeed to the 
Gaddi. The matter was taken to the Supreme Court where the judgment of the high court was 
reversed and the dismissal of the suit recorded by the two lower courts was upheld. However, 
while disposing of the case, the Supreme Court observed that the plaintiff may file suit for 
possession, if he is so advised. When the matter reached the Supreme Court again, it was held 
that the observation of the Supreme Court in the earlier round of litigation would not prevent 
the court from dismissing the suit as barred by res judicata. The plaintiff's claim on the basis 
of his legal entitlement was rejected by the Supreme Court in earlier suit. Once the issue of 
entitlement stood determined the same would operate as res judicata.''”” 


In a suit for permanent injunction against interference with possession, the trial court held 
that the plaintiff was in possession and granted a decree of permanent injunction. In a separate 
suit filed by the applicant for declaration of title and recovery of possession, it was held by the 
Supreme Court that the decree of permanent injunction does not bar a suit for declaration of 
title and recovery of possession. It is one thing to say that someone is in possession of the suit 
land and it is quite another to say that he has a right to possess.'!”° The Apex Court quoted a 
passage from Corpus Juris Secundum (vol 50, para 735, p 229) where a similar aspect in regard 
to findings on possession and incidental findings on title were dealt with. It is stated: 

Where title to property is the basis of the right of possession, a decision on the question 
of possession is res judicata on the question of title to the extent that adjudication of title 


was essential to the judgment; but where the question of the right to possession was the 


only issue actually or necessarily involved, the judgment is not conclusive on the question 
of ownership or title. 


A suit was filed by a person claiming to be in-charge of the affairs of a Gurudwara that he 
was the Mohtmim of the said Gurudwara and praying for a decree of permanent injunction. 
Another suit was filed by the Managing Committee of the said Gurudwara for declaration that 
the plaintiff in the connected suit was not Mohtmim of Gurudwara. A decree of permanent 
injunction was granted in the first suit in favour of the plaintiff restraining the Managing 
Committee from interfering with the plaintiff's possession. The decree attained finality. A 
second appeal filed by the Vice-President of the Managing Committee not claiming any 
interest in his individual capacity, was held by Supreme Court to be barred by res judicata.''”” 
Explaining the status of the parties in the earlier and subsequent suit, SB Siha J speaking for 
the Bench in the above case, observed as follows: 


The judgment and decree passed in the suit filed by Sant Hari Singh might not have 
been binding upon the appellant here in had he claimed any right or interest over the said 
property in his individual capacity and not as a member of the Managing Committee. 
Indisputably, the Managing Committee did not file any Second Appeal against the 
judgment and decree passed against it. The said judgment and decree, therefore, attained 


finality.''”8 
In a case under the Jammu and Kashmir Civil Procedure Code, where the earlier suit 


based on agreement to sell, was for permanent injunction to restrain the defendant to sell the 
property to someone else whereas the subsequent suit accrued when despite presentation of 
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Hundies demand of money was refused, it was held that the subsequent suit was not barred 
under O II, rule 2 or section 11 of the CPC.!!”? 


(t) Subject Matter of Suits may be Different.—As the test of res judicata is the matter directly 
and substantially in issue, it follows that the subject matter of the second suit may be entirely 
different. Unless the relief claimed in the former suit is the same or alike as the relief claimed in 
the subsequent suit, the subject matters in the two litigations are different.'!*° Thus, if A claims 
certain property as the adopted son of X, and the defendant denies the adoption, a finding 
in A’s favour on the issue as to adoption will be binding on the defendant as res judicata in a 
subsequent suit by A against the same defendant to recover another property claimed under 
the same title.'!*! It is not open to the defendant to contend that the properties claimed in the 
two suits being different, the decision on the question of A’s adoption in the first suit cannot 
operate as res judicata in the second. On the same principle, where in a suit brought by A 
against B for possession of one of the two properties comprised in a sale-deed passed by B to 
A, B contends that the deed is fictitious, and the court finds that the deed is fictitious, the 
finding that the sale-deed is invalid will operate as res judicata in a subsequent suit by A against 
B to recover the other property under the same sale-deed.'"** Similarly, in Illustration 1 cited 
under class (ii) of rent-suits, it is no answer to the plea of res judicata that the subject matters 
of the two suits are different. The reason is that the matter directly and substantially in issue 
in both the suits is the same, namely, whether the particular land of which the rent is claimed 
is rent-free, and the decision thereof on that issue in the first suit operates as res judicata in 
the subsequent suit; but, the decision cannot apply to other lands unless they form part of the 
same tenure.'!** A decision on a question of title in a proceeding under the Land Acquisition 
Act, 1894, will operate as res judicata in a subsequent suit between the parties relating to other 
properties covered by the same title, as the test of res judicata is identity of title and not of 
property.''** Likewise, a decision that certain properties were ancestral would operate as res 
judicata in a subsequent suit between the parties relating to other properties held under the 
same title.''* Difference in the reliefs claimed in the two suits does not render res judicata 
inapplicable. In a suit for restitution of conjugal rights, the court held that the wife had been 
turned out of the home and the husband sued for divorce on grounds of desertion by the wife. 
The trial of the issue whether the wife had deserted the husband was barred.'!*° 


From the same fundamental principle that the matter directly and substantially in issue, 
and not the subject matter, constitutes the test of res judicata, it also follows that where a matter 
directly and substantially in issue in a suit is not the same as that in a previously decided suit, 
the trial of that matter will not be barred, as res judicata though the subject matter of the two 
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suits may be the same.’ An application by a landlord to eject a tenant under the provisions 
of the West Bengal Rent Control Act, 1950, on the ground that he required the premises for 
his own use is not barred as res judicata by an order dismissing a previous application because 
though the subject matter is the same; the matter for decision whether the landlord required 
the house for his own use at the time of the action is different.!!** 


Canteen workers of the Indian Oil Corporation filed a petition seeking the relief of 
abolition of Contract Labour System in operation at the canteen run by the corporation and 
for absorption of the canteen workers as employees. The said petition was rejected. Thereafter, 
a second petition was filed by the canteen workers seeking the making of a reference under 
section 10 of the Industrial Disputes Act, 1947 to decide whether the contract between the 
principal employer and the canteen contractor was sham, nominal and was camouflaged. It 
was held by the Supreme Court that the second petition is not barred either by res judicata or 
the principle of estoppel.''® Explaining the point, RV Raveendran J speaking for the Bench, 
observed as follows: 


10. The assumption that there is an absolute bar on inconsistent pleas being taken by a 
party, is also not sound. What is impermissible is taking of an inconsistent plea by way of 
amendment thereby denying the other side, the benefit of an admission contained is the 
earlier pleading. Mutually repugnant and contradictory pleas, destructive of each other 
may not be permitted to be urged simultaneously by a plaintiff/petitioner. But when there 
is no inconsistency in the facts alleged, a party is not prohibited from taking alternative 
pleas available in law. Similarly, on the same facts, different or alternative reliefs can also 
be claimed. When the case of the workers is that the contract was sham and nominal, they 
could seek a relief that they be declared as the direct employees of the principal employer; 
and if that contention failed and it is found that the contract was valid, then they can seek 
issue a direction to the Central Government to consider their representation for abolition 
of contract labour. Similarly where the workers contend that the contract between principal 
employer and the contractor was sham and merely a camouflage to deny them the benefits 
of labour laws, and if their prayer for relief under CLRA Acct is rejected, they can then seek 
relief under the ID Act. The contention of IOC that on account of the dismissal of the 
first petition, the second petition for a different relief was barred either by principle of res 
judicata or by principle of estoppel is liable to be rejected. +! 


The earlier suit for eviction was filed on the ground that sub-tenants had been illegally 
inducted by the tenant. The suit was dismissed. After that, the West Bengal Premises 
Act, 1956, was enacted and another suit was filed for eviction, on the ground inter alia that 
section 13(1)(a) of the Act had been violated. It was held that the earlier dismissal did not 
operate as res judicata.” 


The earlier suit was to claim title to certain items of property which were the subject matter 
of a deed. The suit did not involve questions of coparcenership. Present suit for partition was 
based on coparcenary. It was held that the earlier suit did not operate as res judicata.” 


The plaintiff in a suit was the auction purchaser of the premises. He filed a suit for 
injunction praying for restraining the Electricity Board from enforcing the demand of dues of 
the previous owner. The suit was dismissed and second suit was filed for declaration that the 
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notice threatening disconnection for non-payment of dues of previous owner was illegal. It was 
held by the Supreme Court that the matter that was directly and substantially in issue in the 
second suit was completely different from the matter that was directly and substantially in issue 
in the first suit. The reliefs claimed were also different, as the first suit was for a permanent 
injunction and the second suit was for a declaration and consequential relief. Therefore, the 
second suit was not barred by res judicata.” - 


Where both the matter directly and substantially in issue and the subject matter are the 
same in both the suits, the matter in issue will be res judicata not because of the identity of the 
subject matter, but because of the identity of the matter directly and substantially in issue.'!” 
Where the matter directly and substantially in issue and the subject matter are both different in 
the two suits, the matter in issue is not res judicata not because the subject matters are different 
but because the matters directly and substantially in issue in the two suits are different;''” but, 
before a decision given in a previous suit with reference to a particular subject matter could be 
held to operate as res judicata in a subsequent suit relating to a different subject matter, it must 
be shown that the issue raised in the subsequent suit was directly and substantially in issue in 
the previous suit. Where it was not put in issue, no bar of res judicata can arise, merely on the 
basis of the reasoning and observations in the previous judgment.'!”° 


(B) Matter which Might and Ought to have been Made Ground of Attack or Defence 


Even otherwise, it is settled law that in every proceeding the whole of the claim which a 
party is entitled to make should be made and where a party omits to sue in respect of any 
portion of the claim he cannot afterwards sue for the portion so omitted. Explanation 4 to 
section 11 of the CPC also provides that any matter which might or ought to have been made 
a ground of defence or attack in a former proceeding will be deemed to have been a matter 
directly and subsequently in issue in that proceeding. Therefore, clearly the claim now made 
was barred on principle of res judicata or principles analogous thereto. 


(a) Matter Constructively in Issue: Explanation IV 


A matter which might and ought to have been made a ground of attack or defence is a 
matter which is constructively in issue. In the cases cited in the note under (A)—Actually in 
Issue: Explanation III, the matters were “actually” in issue for they were actually alleged by 
one party and denied by the other. It often happens, however, that a matter which might and 
ought to have been made a ground of attack by the plaintiff to substantiate the relief claimed 
by him in the suit is not alleged by him as a ground of attack; and also that a matter which 
might and ought to have been made a ground of defence by the defendant is not set up as a 
ground of defence. A matter, which might and ought to have been made a ground of attack or 
defence in the former suit, but which has not been alleged as a ground of attack or defence, will 
be deemed to have been a matter directly and substantially in issue in such suit (Explanation 
IV); that is to say, though it has not been actually in issue directly and substantially, it will be 
regarded as having been constructively in issue directly and substantially. This section draws no 
distinction between the claim that was actually made in a suit and the claim that might and 
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ought to have been made. If the parties had an opportunity of controverting it, that is the same 
thing as if the matter had been actually controverted and decided.'!”8 


The principle and philosophy behind Explanation-IV is to prevent “the abuse of process of 
the court”, through re-agitation of the settled issues.” 


A conjoint reading of section 11 and Explanation IV shows that a plea which might and 
ought to have been taken in the earlier suit, shall be deemed to have been taken and decided 
against the person raising the plea in the subsequent suit. In a particular case the high court in 
the writ petition filed by the petitioner challenging the validity of the notice of eviction given 
to him by government under the Land Encroachment Act, gave liberty to the government to 
establish its title in civil court which order was also confirmed by the division bench in the writ 
appeal filed by the government. Although before the date of the disposal of the writ appeal the 
Andhra Pradesh Land Grabbing (Prohibition) Act, 1982 had come into force, the government 
did not seek liberty from the court to approach the special court under that Act, it cannot be 
held that on the principle of “might and ought”, government was barred from approaching the 
special court. It also cannot be held that the proceeding before the special court was barred by 
the principle of res judicata, when the government had accordingly filed the civil suit before 
civil court for declaration of its title and recovery of possession of land in dispute and by 
operation of law, under sub-section (8) of section 8 of the Act it stood transferred to the special 
court and the government also invoked the jurisdiction of the special court under sections 7 
and 8 of the Act by filing a petition against the petitioner. Thus, the principles of constructive 
res judicata, on the ground that the fact of enforcement of the Act on 6 September 1982 was 
not brought to the notice of the division bench of the high court at the time of disposal of the 
writ appeal, would not be available to the petitioner. Further, as a statutory right was created 
in favour of the state under the Act, to eradicate a public mischief, it cannot be precluded from 
having recourse to the provisions of the Act by operation of the principle of “might and ought” 


in Explanation IV of section 11 of the CPC, when its title or interest had not been finally 
determined by the high court.'*” 


In the first round of litigation when the high court had gone into the question of mala fide, 
though the minister was impleaded as a party, it had remitted the matter for disposal on merits. 
Obviously the words “might and ought” used in section 11 of CPC stand in the way and 
therefore, it operates as res judicata for raising the same question in the present writ petition. 
The high court could not have gone into that question, much less giving direction to the 
appellate authority, namely the Excise and Taxation Commissioner to go into that question.'7°! 
What ought to be pleaded and argued by a party by challenging an order, is the discretion of 
the party but all points available would be deemed to have been considered by the court while 
disposing off such matters.'*”” 


The company against whom the money suits claiming mesne profits for wrongful occupation 
of premises by the company were filed, did not challenge the jurisdiction of the court trying 
the suit, either at the time of filing the suit by the original plaintiff in his capacity'as executor 
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under a will executed by the owner of the premises, or at the time of substitution of his personal 
representatives. Hence, the plea by the company in the winding up proceedings for the first 
time, as to the incompetency of the personal representatives to continue the proceeding on 
the ground that the premises were transferred pendente lite, would squarely come within the 
mischief of the principle of constructive res judicata. A plea deliberately given up in the earlier 
suit must not be allowed to be raised in the subsequent proceedings.'*° It would not be just 
and proper to deny relief to the appellant, which is otherwise due on the ground that earlier it 
had only assailed the question of eligibility to tax. It is correct that the plea now taken could 
have been advanced earlier as well, but the fact this was not done should not be a ground to 
deny the relief which was otherwise due to the appellant. The technical plea of constructive res 
judicata should not stand in the way of appellant in a case of the present nature,” 


As suit was filed for eviction from premises let out for commercial purposes, the grounds 
of eviction was the bona fide need of the landlord. It was dismissed. Second suit for eviction 
would have been competent if a new ground had later arisen for eviction.'*” 


The principle of res judicata comes into play when by judgment and order a decision of a 
particular issue is implicit in it, that is, it must be deemed to have been necessarily decided 
by implication, even than the principles of res judicata on that issue is directly applicable. 
When any matter which might and ought to have been made a ground of defence or attack 
in a former proceeding but was not so made, then such a matter in the eye of law, to avoid 
multiplicity of litigation and to bring finality in it, is deemed to have been constructively in 
issue and, therefore, is taken as decided. Thus, in a case relating to right to hereditary office, 
the issue of adoption was already decided by a competent civil court between the same parties, 
the Sub-Divisional Officer could not decide that issue and without giving any decision thereon 
could not have allowed the claim. Therefore, the principle of res judicata would be applicable 
to the proceeding before the Sub-Divisional Officer.'?°° 


If an earlier judgment has to operate as res judicata in the subsequent proceedings, then all 
the necessary facts including the headings of the earlier litigation must be placed on record in 
the subsequent proceedings. However, where in the subsequent suit, the trial Judge in extenso 
had dealt with the pleadings of the parties in the earlier suit, it was held that there was no 
question of non-compliance of the mandatory and basic requirement for the application of the 
principle of res judicata.” 


The plea of res judicata applies, except in special cases, not only to points on which the 
court was actually required by the parties to form an opinion and to pronounce judgment, but 
to every point which properly belonged to the subject of the litigation, and which the parties 
exercising reasonable diligence might have brought forward at the time. The principle 
underlying Explanation IV is that res judicata is not confined to issues which the court is 
actually asked to decide but covers issues or facts which are so clearly part of the subject matter 
of the litigation and so, clearly could have been raised that it would be an abuse of the process 


1203. Re Bajrangbali Engineers, AIR 1989 Cal 356. 

1204. Jeypore Sugar Co Ltd v Sales Tax Officer, (1998) 9 SCE 358. 

1205. Surajmal u Radheysham, AIR 1988 SC 1345 : (1988) 3 SCC 18: JT 1988 (2) SC 210: (1988) 2 UJ 233 SC. 

1206. Ravichandra Dagdu Sonavane v Vithu Hira Mahar, AIR 2010 SC 818 : (2009) 10 SCC 273. 

1207. Ravichandra Dagdu Sonavane v Vithu Hira Mahar, AIR 2010 SC 818 : (2009) 10 SCC 273. 

1208. Sobbag Singh v Ranjit Singh, AIR 1945 PC 132 : (1945) 49 Cal WN 743 (PC); Thakur Durga Baksh 
Singh v Rama Umanath, AIR 1944 Oudh 94 : (1944) ILR 19 Luck 428; Mithoolal v Jainarayan, AIR 
1941 Ngp 346; Vinayak v Dattatraya, (1902) ILR 25 Bom 661, p 667; Krishna Chandra v Surendra 
Nath, AIR 1932 Cal 385 : (1932) 36 Cal WN 72; Mohor Rai v State of Bihar, ATR 1968 SC 1281. 


Res judicata Secll 273 


of the court to allow a new proceeding to be started in respect of them.'2” Where the plea 
which is sought to be raised in the subsequent litigation was not available to the party at the 
time of the previous litigation, it cannot be constructively res judicata; but, where a plea was 
available at the time of the suit but was not availed of, the same plea would not be allowed to 
be taken at a later stage against the execution of the decree passed in that suit.'?!! If the plea of 
sections 2(25) and 125(3) of the Land Reforms Act has not been raised in a suit of redemption, 
it Operates as constructive res judicata on the principle of “might and ought’. If it is taken and 
rejected, it operates as res judicata and the same cannot be raised in execution. Even if it is left 
open, in equity, justice and good conscience, it must not be extended to the mortgage.'*!” 


Earlier award (based on compromise) and decree in terms of award were based on surrender 
by the tenant himself. The tenant cannot thereafter say that it was an eviction decree,'?"* in 
case where ground of attack or defence which was not available when the earlier proceeding 
commenced but arose only during its pendency.'*"* 


Constructive res judicata—There is no question of constructive res judicata where there is 
no adjudication in the earlier proceedings.” The principle of constructive res judicata means 
any matter which “might and ought” to have been made a ground of defence or attack must 
be made in the same suit and cannot be brought in the subsequent suit as it would be deemed 
to be a matter directly and substantially in issue in the former suit.'’'® The appellant had 
applied for a grant of mining lease for chromite extraction in the State of Orissa. The lease 
was originally granted to Tata Iron and Steel Company (TISCO) for a period of 20 years in 
1953. TISCO in 1993 applied for a second renewal of lease for the entire area. The central 
government approved the renewal but for a limited period of 10 years. The central government, 
on a complaint, reviewed this order and granted approval for the renewal of lease for TISCO, 
reducing the area by half and directed the rest of the area be made available to other industries. 
TISCO challenged this order before the high court. The other steel manufacturers, including 
the appellant, joined the proceedings by filing cross petitions. 


The high court held that the order of the Central Government cannot be sustained in 
law and requires re-considerations. An expert committee was constituted to consider the 
submissions of all the parties. The Central Government acted on the report of the committee 
and requested the state government to grant renewal of mining lease in favour of TISCO for a 
period of 20 years over a lesser period. Accordingly, the state sliced down the claim of TISCO 
for allotment by 50%. The remaining 50% was to be distributed between the other applicants 
on pro-rata basis. The appeal to the Supreme Court by Special Leave, on behalf of TISCO was 
dismissed. Neither the appellant nor any of the contesting respondents challenged the order of 
the State to the extent it sliced down their claim for allotment by 50% from the available area. 


During the pendency of the aforesaid SLP, the appellant filed a writ petition in the high 


court, after its representation to the central government for grant of mining lease in the entire 
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area was turned down and state government sliced down the claim of the four parties covered 
by the order by 50%. The petition was rejected on the ground of res judicata in view of TISCO's 
case. The issue before the Supreme Court was whether the writ petition filed by the appellant 
before the high court was barred by the res judicata and whether the said petition was barred 
by the principle of constructive res judicata. 


It was held that the T7SCO’s case did not raise a question for considering the assessment of 
the relative needs of the appellant and the other respondents for chrome ore. Such an issue was 
not expressly adjudicated upon and the findings thereon, cannot be made the subject matter 
of fresh proceedings between the parties.!””” 


Where a decree operated as res judicata, its operativeness does not depend on the correctness 
of the former decision.'*"* 


Principle of constructive res judicata applies to execution proceedings.” Doctrine of res 
judicata partakes of the character of substantive law, though it is usually regarded as belonging 
to procedure, and applies to proceedings under the Hindu Marriage Act, 1955." Judgment 
of a high court is binding in all proceedings in the same case; more so, upon a judgment 
unsuccessfully challenged before the Supreme Court.!””! The issue involved in two earlier suits 
was same as in the instant suit. The party filed three suits accepting decree in earlier two suits 
and allowed opportunity at his hand to be lost to contest by not filing appeal. It was held 
that the party was estopped by the principle of constructive res judicata to reopen same issue 
in respect of same property between the same parties." The courts in an earlier litigation 
between the appellant and a partnership firm recorded the clear finding about disruption of 
joint Hindu family resulting in separation of five brothers and carrying on the family business 
by them as partners. Subsequent suit was filed by the appellant in capacity as son of one of the 
five brothers, for a declaration that he along with the other appellant were members of larger 
joint family and as such, entitled to the share in the business and properties of the firm. The 
Supreme Court held that the finding in the previous suit sufficiently barred the present suit as 
the principles of res judicata were applicable. 


In the earlier suit, issue regarding “Maurisadar” could not be raised regarding the land in 
defendants’ possession. It was held that as regards that issue, the earlier decision cannot be res 
judicata."*** But, when the question raised in the suit could have been raised before revenue 
authorities in the earlier proceedings and the revenue authorities had competence to decide 
that, the same issue could not be raised in the subsequent civil suit due to bar of constructive 
res judicata.” 


Deputationists from the State Government were absorbed in the Food Corporation of India 
as Assistant Grade III. Claiming absorption in the post of Assistant Grade II, they filed a writ 
petition which was allowed. Second writ petition was filed by them claiming grant of advance 
increment in accordance with the Regulation. It was held by the Supreme Court that the plea 
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of the bar of res judicata and/or O II, rule 2 of the code was not tenable, as the said claim could 
not have been made in the earlier writ petition when the petitioners were not certain as to the 
grade in which they would be fitted. Moreover, since the plea of bar of res judicata had not been 
taken before the high court, it could not be raised for the first before the Supreme Court.'?° 


Where a petition was made prior to maturity of insurance policy claiming directions to 
the LIC to make a statement on oath under section 226(3)(vi) of the Income Tax Act, 1961, 
petition was dismissed after issuing direction to the LIC. The ITO had not withdrawn notice 
issued to the assignee of policy-holder under section 226(3) of the Income Tax Act, despite the 
filing of the requisite statement by an LIC petition for policy payment, together with interest. 
This petition against the LIC was dismissed as withdrawn, as a result of withdrawal of notice 
by ITO. It was held that subsequent petition raising the question of LIC’s liability to pay 
interest upon principal amount was not barred by res judicata.” 


A person who in earlier proceedings (between the same parties) takes the plea that he is not a 
tenant of the suit land but was cultivating it only as a member of the owner's family cannot in a 
later suit take the plea that he is a permanent tenant. Constructive res judicata bars such a plea.’ 


In execution of a money decree passed against a member of a scheduled tribe, his property 
was sold without prior permission of the competent authority, as required by Orissa Regulation 
of 1956. Judgment-debtor raised no objection about the want of such permission, either in the 
suit or in the execution. It was held that he cannot subsequently raise such a plea, which was 
barred by constructive res judicata, as the basic issue was validity of the sale.'?”° 


In a Calcutta case, proceedings were taken under section 8(i), West Bengal Land Reforms Act, 
1955. The holder of the pre-emption alleged that the pre-empted land was non-agricultural. 
Issue was not raised in earlier proceedings under section 24 of WB Non-Agricultural Tenancy 
Act, 1949. It was held that it could not be raised in proceedings under section 8(i). The party 
whose representation or conduct led to earlier judgment is precluded from pleading anything 
contrary to his representation or conduct—not so much because of his earlier representation 
or conduct, as because of the judgment which precludes the court from adjudicating any issue 
to be raised by such contrary proceedings.'*” 


Appointment of a receiver depends on the circumstances existing at the time when the 
matter falls for consideration. The fact that on a particular date, such appointment was refused 
does not mean that the refusal operates as res judicata even when the circumstances have 
undergone change.'””! 


Where there is no adjudication in the earlier proceedings, there is no res judicata.” 
Without any application for recalling or setting aside the impugned order or review, the prayer 
made in the application under section 86(1) of the Representation of the People Act, 1950 
cannot be granted. No challenge has been thrown to the said order. The unsuccessful candidate 
is a respondent in the election petition. No appeal has been filed and has such no dispute 
with regard to the said order can be made or entertained at this stage and the contention of 
the respondent has become barred by principle of res judicata.” If the court came to the 
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conclusion that the applicant had not pleaded ingredients of O XXXVIII, rule 3(2) of the 
CPC, the principle of res judicata do not come into play. It is well- established that where 
there is a dismissal on technical grounds and not on merits, principles of res judicata do not 
apply. The same principle would operate in case of application of principles of constructive res 
judicata.” 


Where, in an earlier suit, the tenant while invoking the power of the rent court under 
section 11, Bombay Rent Control Act, 1947, did not press the issue of standard rent (which 
could have been dealt with under section 11), he cannot assert the same right again. He is 
deemed to have waived his right to such determination. The second assertion is barred by a res 
judicata or at least a principle analogous to res judicata and estoppel.'*” 


Where a matter has been actually in issue, it is necessary to constitute the matter res judicata 
that it should have been heard and finally decided; but, where a matter has been constructively 
in issue, it could not, from the very nature of the case, be heard and decided; and it will be 
deemed to have been heard and decided against the party omitting to allege it except when an 
admission by the defendant obviates a decision.'”*° This is in accordance with the view of the 
section taken by the high courts of Allahabad and Bombay.'’”” In Kailash Mondal v Baroda 
Sundari Dasi,” Banerjee J observed that though a matter which might and ought to have 
been made a ground of attack or defence, should be deemed as provided by Explanation IV to 
have been directly and substantially in issue, yet it could not be deemed to have been “heard 
and finally decided” as there was nothing in Explanation IV to suggest that such matter should 
also be deemed to have been heard and finally decided. This view was followed in a subsequent 
case,'*? but it is obviously incorrect, and it was rejected by the same court in later cases, 
and it has been dissented from by the High Court of Lahore.’**' Moreover, in one case the 
judicial committee took exception to the language in which the observations of Banerjee J 
were couched saying that the language was not so careful as it might have been.'“? The Privy 
Council case illustrates the rigidity with which the principle laid down in Explanation IV is 
to be applied. In that case, it was held that where a matter which might and ought to have 
been made a ground of attack is not raised in the plaint, and an application is afterwards made 
to amend the plaint, but it is refused, the matter will be deemed to have been directly and 
substantially in issue in that suit.'7*° 


ILLUSTRATIONS 


(i) X, a Hindu, dies leaving a widow. The widow makes a gift to her brother B, of certain 
property belonging to her husband. After the death of the widow, A, alleging that he and X were 
members of a joint family sues B for a declaration that he is entitled to the property by right of 
survivorship. The court finds that A and X were separate, and A’s suit is dismissed. Subsequently, 
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A sues B for the recovery of the same property, alleging that as the nearest reversionary heir of 
X, he became entitled to the property on the death of the widow, and that the alienation made 
by her in favour of B was not binding upon him. The suit is barred as res judicata. A might and 
ought to have set up the title by heirship as a ground of attack in the former suit. It will therefore 
be deemed to have been “directly and substantially in issue” in that suit, and it will also be 
deemed to have been “heard and finally decided” against A.“ 


(ii) A, a Hindu, dies leaving a widow and a brother, B. The widow sues B for recovery of 
certain property alleging that it was the self-acquired property of her husband, and thar a will 
alleged to have been executed by her husband and relied on by B is a forgery. B alleges that 
the property was joint family property, and that on the death of A he became entitled thereto 
by right of survivorship, but he does not claim any title to the property under will. The court 
finds that the property was the self-acquired property of A, and decrees the widow's claim. 
Subsequently, B sues the widow to recover the same property from her, now claiming the same 
as a devisee under 4’s will. The suit is barred as res judicata. B might and ought to have set up 
the claim under the will as a ground of defence in the former suit. When a plaintiff claims an 
estate, and the defendant, being in possession, resists that claim, he is bound to resist it upon 
all the grounds that it is possible for him, according to his knowledge then to bring forward. 


(iii) A sues B to recover certain property belonging to the estate of C, alleging that his father 
had been adopted by C's brother, D, to whom the property descended on C's death. The suit 
is dismissed on the ground that the adoption is not proved. A then sues B to recover the same 
property claiming it as Cs bandhu. The suit is barred as res judicata. A ought to have claimed the 
property in the first suit in the alternative as C’s bandhu.'**° 


(iv) A, claiming as the next reversioner of a deceased Hindu, sues his widow for a declaration 
that a gift by her to D of property inherited by her from her husband was void. D was joined 
as a party defendant, and so also, G who claimed to be a reversioner nearer than A. As to G, A 
alleged that he was in collusion with the widow and the donee, D. The defence was that G was 
the nearest reversioner and the only person entitled to dispute the gift. In this state of pleadings, 
the widow died. On the death of the widow, the question of collusion became comparatively 
unimportant; for if G was the nearest heir, A could get no title to the property. A then applied 
for leave to amend the plaint by setting forth the death of the widow and claiming that he had 
become entitled to institute a suit for possession and by setting up a family custom that he was 
equal in degree with G. The application was rejected on the ground that it was an attempt to 
introduce a new case. The question then arose whether it was worthwhile contesting the suit. 
A’s counsel admitted that, apart from custom, A was one degree more remote than G, and 
that if A could not make out the case of a family custom, the suit must fail. The trial judge 
thereupon dismissed the suit with costs, but gave liberty to A to bring a fresh suit for possession. 
Subsequently, A sued D and G for possession of one-half of the property, founding his title on 
family custom. The Privy Council held that the second suit was barred, for A “might and ought” 
to have alleged the family custom in the first suit, it being clearly a “ground of attack” in that 
suit. As the first suit was dismissed and not withdrawn under O XXIII, the trial judge had no 
power to grant leave to bring a fresh suit.’ 


(v) A sues B, C, D and E as joint tenants for rent on the basis of a pottah. The property 
in respect of which the rent is claimed consists of 25 kittas of land. None of the defendants 
appeared in the suit, and a decree was passed against them ex parte. Subsequently, A sued B, C, D 
and E for rent for a subsequent period. B appeared and contended that he did not hold the land 
jointly with C, D and E, and that he was liable only for one-fourth rent of the whole area. B is 


: 


1244. Guddappa v Tirkappa, (1901) ILR 25 Bom 189. The Bombay ruling was dissented from in 
Ramaswami v Vythinatha, (1903) ILR 26 Mad 760, a case on different facts altogether. The grounds of 
dissent, it is submitted, are not satisfactory; Masilamania v Thiruvengadam, (1908) ILR 31 Mad 385. 

1245. Srimut Rajah v Katama Natchiar, (1866) 11 MIA 50, 73; Doorga Persad v Doorga Konwari, (1870) ILR 
4 Cal 190 : 5 IA 149. 

1246. Masilamania v Thiruvengadam, (1908) ILR 31 Mad 385. 

1247. Fateh Singh v Jagannath Baksh Singh, AIR 1925 PC 55 : (1925) ILR 47 All 158 : 52 IA 100: 
Mautorni v Krishna Ballab Rai, AIR 1949 Pat 340 : (1948) ILR 27 Pat 835; SR Singh v Royal, AIR 1972 
Del 150. 
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precluded from setting up the case of separate tenancy, because he might and ought to have set 
up that case in the previous suit. It is immaterial that the decree in the previous suit was passed 
ex parte,'*** 


(vi) In April 1921, a consent order was made referring to arbitration, three suits relating 
to syndicates of two, six, and 10 firms each. In a chamber summons for extension of time 
for making the award, some of the defendants objected that the syndicate of 10 was an illegal 
association as it was not registered under section 4 of the Companies Act, 1956, although it was 
composed of more than 20 persons. These defendants, therefore, objected that the reference was 
invalid; but, in August 1927, a consent order was made superseding the reference of April 1921 
and referring to arbitration the same three suits along with two other suits also. In this consent 
order, all the parties agreed that the issue as to the legality of the syndicate should be treated as res 
judicata. Nevertheless, a suit was filed by one of the parties to declare the reference to arbitration 
as invalid on the ground that the syndicate was illegal. It was held that the suit was barred by res 
judicata as the question was not raised when the consent order of April 1921 was taken and that 
on this point, the order was not superseded but given effect to by the order of August 1927. It 
was also held that the number of persons composing a syndicate is a mixed question of law and 
fact which could be the subject of a valid compromise.'**’ 


(vii) A, a Mohammedan heir, sued to recover his share of inheritance from the widow of the 
deceased who was in possession of her husband's estate in lieu of dower. A’s suit was decreed 
subject to the payment of Rs 35,223 less the profits of the property in the possession of the 
widow from the date of the decree to the date of delivery of possession. More than 20 years 
later A’s legal representative sued the representatives of the widow alleging that the amount of 
the decree had been satisfied out of the usufruct. The widow's representatives urged that interest 
should be added to the decretal amount which was the balance of the dower debt. The Privy 
Council held that the claim to interest might and ought to have been made a ground of defence 
in the first suit and that it was barred by res judicata in the second suit.'**° 


(viii) One PK filed a suit for a declaration that certain lands belonged exclusively to his father 
and that he became entitled to them as his heir and prayed for an injunction restraining the 
defendants from interfering with his possession. The court negatived the exclusive title set up by 
the plaintiff. Thereafter, PK filed a second suit claiming that he had acquired an exclusive title to 
the property by adverse possession. This was a plea available to him when he filed the previous 
suit and it was held that it was constructively res judicata.” First suit was filed on the basis that 
the suit property belonged to T, plaintiff's father, and on his death plaintiff succeeded to it. The 
subsequent suit was filed on the basis that T was a mortgagee in possession, and the mortgage 
not having been redeemed within time, the plaintiffs, as descendants of T, became full owners. 
It was held that subsequent suit was barred by res judicata.'?”? 


(b) Test Rules. —The question whether a matter might have been made a ground of attack or 
defence in the former suit rarely presents any difficulty. Whether it ought to have been made a 
ground of attack or defence depends on the facts in each case. As a general rule, every ground 
of attack with reference to the title sued on must be pleaded if necessary in the alternative;!?>° 
for the plaintiff will not be allowed to make out a fresh case afterwards. Thus, if a plaintiff 
sues for possession on the ground of ownership, and his suit is dismissed, he cannot afterwards 
claim possession as mortgagee, for it was an alternative ground of attack which he did not raise 
in the first suit." If the matter raised as a defence would have defeated, varied, or in any way 


1248. 
1249. 
1250. 
1251. 
1252. 
1253. 


1254. 


Sarojini v Lakhi Priya, AIR 1925 Cal 427 : (1924) 29 Cal WN 253: 85 IC 123. 

Raoji v Ratansi, (1930) ILR 54 Bom 696 : 126 IC 305. 

Nawazi Begum v Dilafroz Begam, AIR 1930 PC 177 : (1930) ILR 52 All 273 : 126 IC 430 : 57 IA 181. 
Popat Kala v Bachu Rugnath, AIR 1958 Bom 152 : (1957) ILR Bom 548. 

Sivatham v Kaliammal, AIR 1984 NOC 38. 

Alluni v Kunjusha, (1884) ILR 7 Mad 264; Shah Jawaharlal v Shah Chaganial, AIR 1959 Raj 
197 : (1959) ILR Raj 224. 

Goshwarali v Adhiklal, AIR 1948 Pat 302 : (1947) ILR 26 Pat 24; Imam Khan v Ayub Khan, (1897) ILR 
19 All 517. 
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affected the decree in the previous suit, it ought to have been raised.!” Conversely, if the decree 
in the previous suit is inconsistent with a defence which ought to have been raised, that defence 
must be deemed to have been raised and finally decided, and is barred by res judicata.'”° Thus, 
if the plaintiff sues on a contract and obtains a decree, the defendant cannot afterwards sue for 
rescission of the contract on the ground that it did not fully represent the agreement between 
the parties.'2” Similarly, if it is found that in a former suit for eviction by the landlord, the 
defendant-tenant had failed to raise the plea that the landlord before filing the suit ought to 
have terminated the contractual tenancy which he might and ought to have raised, he cannot 
be allowed to raise that plea in a subsequent suit for eviction.'?** If a matter could have been 
set up as a ground of attack or defence in the former suit, and if its introduction into that suit 
was necessary for a complete and final decision of the right claimed by the plaintiff therein, it 
will be deemed to be a matter which ought to have been made a ground of attack or defence in 
that suit, unless the matters in that and the subsequent suit are so dissimilar that their union 
might lead to confusion.'*” Thus, in Illustration (i), the title by heirship could have been made 
a ground of attack in the alternative in the first suit; it was necessary to do so for the complete 
and final disposal of all questions as to A’s right to the property, and it was not forbidden by 
any rule of pleading; and, further, the question in both suits being the same, namely, whether 
A was entitled to the property or B, the title by survivorship and the title by heirship could not 
be said to be so dissimilar that their union might lead to confusion. It may appear at first sight 
that the two matters are dissimilar, for the title by survivorship and the title by heirship have to 
be supported by different evidence; but, the test of evidence which was relied on in some old 
cases'*®° is not a satisfactory test, and though it was advanced in argument in two cases before 
the judicial committee of the Privy Council, no notice was taken of it in the judgments.” 
The reason is when a plaintiff sets up alternative grounds of attack, or when a defendant sets 
up alternative grounds of defence, the evidence in support of such alternative grounds would 
in most cases be different; but, it has been said where the evidence in support of one ground 
is such as might be destructive of the other ground, the two grounds need not be set up in the 
same suit. The reason given is that the test of determining whether both the grounds ought to 
have been set up in the same suit is afforded by provision of O II, rule 1 and the provisions of 
that rule as to the framing of suits are only to be applied “as far as practicable” .!? 


It is clear that it cannot be said of any matter that it ought to have been set up as a ground 
of attack in a former suit, if its introduction would have been incongruous to or destructive 


1255. Shib Chandra v Lakhi, AIR 1925 Cal 427 : (1925) 29 Cal WN 253; Gopi Lal v Benarsi Prasad, (1906) 
ILR 31 Cal 428. 

1256. Mahim v Anil Bandhu, (1909) 13 Cal WN 513; Maung No v Maung Po, AIR 1923 Rang 239, (1923) 
1 Rang 363. 

1257. CJ Phillips v AE Mitchell, AIR 1932 Cal 889 : (1932) ILR 59 Cal 985. 

1258. RK Jain v MH Singh, AIR 1971 Del 213. 

1259. Goshwarali v Adhiklal, AIR 1948 Pat 302 : (1947) ILR 26 Pat 24; Rajah Chattar Singh v Diwan Roshan 
Singh, AIR 1946 Ngp 277 : (1946) ILR Nag 159; Priombada v Johurilal, AIR 1941 Cal 574; Rai Bajrang 
Bhadur v Hubraj Kuer, AIR 1944 Oudh 281; Kameswar v Rajkumari, (1893) ILR 20 Cal 79, p 85 : 19 
IA 234; Moosa v Ebrahim, (1913) ILR 40 Cal 1 : 39 IA 237; Guddappa v Tirkappa, (1901) ILR 25 
Bom 189, p 192; Srimut Rajah v Katama Natchiar, (1866) 11 MIA 50, p 73; Woomatara v Unnopoorna, 
(1873) 11 Beng LR 158, p 167; Girdhari Lal v Umdajan, AIR 1921 Lah 17 : (1921) 3 Lah LJ 215, 
p 221; Debendra Nath v Nagendra Nath, AIR 1933 Cal 900 : (1933) 60 ILR Cal 1158. 

1260. Muttu Chetti v Muttan Chetti, (1882) ILR 4 Mad 296, p 299; Naro v Ramchandra, (1889) ILR 13 Bom 
326, p 329. 

1261. Srimut Rajah v Katama Natchiar, 11 MIA 50, (1873) 11 Beng LR 158. 

1262. Masilamania v Thiruvengadan, (1908) ILR 31 Mad 385, p 396; Ramaswami v Vythinatha, (1903) ILR 
26 Mad 760; Rangaswamy v Appaswamy, (1916) Mad WN 286; Raman v Bacha, AIR 1921 Pat 326; 
Anant v Mahableshwar, AIR 1931 Bom 114 : (1930) 32 Bom LR 1473. 
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of the matter of that suit.'”° Thus, a person claiming property on the allegation that it is wakf 
property and that he is the manager thereof is not bound to claim the same property in the 
same suit alternatively in his own right in the event of its being held that the property was not 
wakf property. As observed: 

Having asserted that the... property was wakf property, [he] could not have consistently 


claimed the same property as [his] personal property except possibly in an alternative 
form. [He was], however, not under an obligation to adopt the latter course. 


The mere fact that he could have claimed the property in the alternative as his own property 
is no ground for saying that he ought to have done so.'2 And so a suit to recover possession 
of properties on a claim that they belonged personally to the plaintiff is not barred by reason 
of a decision in a previous suit in which they were claimed as belonging to a Tarwad of which 
he was a member;!”® and likewise, where a person sued for partition claiming that he was the 
legitimate son of the deceased and the suit was dismissed, a subsequent suit for partition on 
the ground that he was the illegitimate son of the deceased is not barred as the two claims 
are inconsistent with each other.'?% A suit for accounts on the footing that the plaintiff was 
a sub-partner of the defendant is not barred under Explanation IV by a previous suit wherein 
the claim was made on the footing of partnership.” Again, Explanation IV does not apply, 
unless the parties are litigating under the same title. Thus, if A sues B for a declaration that 
he is the owner of a certain property, he is not bound to plead in the alternative that if he is 
not the owner he is a permanent tenant. If his suit in the capacity of owner is dismissed and B 
files a suit against him for possession, he may plead in the second suit that he is a permanent 
tenant and defend the suit in that capacity.!7 Where a person who is joined as a defendant in 
a mortgage suit as being interested in the equity of redemption is entitled to the property by 
a paramount title, but his title is not disputed in the plaint, he is not bound to set it up as a 
ground of defence in that suit;!*® but, if there is an allegation in the plaint derogatory to the 
title of the prior mortgagee and the latter consents to have his title decided, then he will be 
bound by the decision and it would be res judicata.'?”? Where a party acquires a title during 
the pendency of a suit and fails to put it forth in that suit, he is not barred from raising it in a 
subsequent suit.” It has also been held that the principle of constructive res judicata has no 
application to reliefs which are the discretion of the court. If there is no express decision with 
reference thereto, Explanation IV does not bar a fresh suit thereof.!*”” 


1263. Han Soran Das v Bhagwat Prosad, AIR 1942 Cal 286; Deputy Commr of Kheri v Khanjan Singh, (1907) 
ILR 29 All 331 : 34 IA 72; Lala Soni Ram v Kanhaiya, 40 IA 74 : (1913) 17 Cal WN 605 (PC); Diwan 
Chand v Hari Chand, (1914) PR 102, p 383; Aishan v Muhammad, (1916) PR 94, p 282; Re Ayya Nadar, 
AIR 1953 Mad 933; Karimi Banawali v Gulasu Lakhano, AIR 1977 Ori 128 : (1977) ILR Cut 74. 

1264. Kanhaiya Lal v Ashraf Khan, AIR 1924 All 355 : (1924) ILR 46 All 230, p 231; Dola v Balya, AIR 1922 
Bom 29 : (1922) ILR 46 Bom 803; Bankey Prasad v Thakur Prasad, AIR 1954 Pat 12. 

1265. Madhavan v Chathu, AIR 1951 Mad 285 : (1950) 2 Mad LJ 501 : (1950) 63 Mad LW 956 : (1950) 
Mad WN 713. 

1266. Kokila v Rajabathar, AIR 1957 Mad 470 : (1957) ILR Mad 968. 

1267. Veeraraghaviah v Seshachalam, AIR 1957 AP 76. 

1268. Afzalunnissa v Fayazuddin, AIR 1931 Lah 610 : (1932) ILR 13 Lah 195. 

1269. Asmatulla v Gamir, AIR 1929 Cal 672 : (1929) 33 Cal WN 659; Ramana v Venkatanarayana, AIR 1927 
Mad 301 : (1927) 52 Mad LJ 52; Sohannessa v Abdul Hamid, AIR 1932 Cal 12: (1932) ILR 58 Cal 1222. 

1270. Rameshwar Rai v Harakhlal, AUR 1942 Pat 226 : (1941) ILR 20 Pat 841; Durga Prosad v Ghasi Ram, 
AIR 1950 All 314. See note to O XXXIV, rule 1, “Persons having an interest either in the mortgage 
security or in the right of redemption’. 

1271. Raman Nair v Lakshmi Amma, AIR 1952 TC 96 : (1951) ILR T C 554. 

1272. Mathura Rai v Ramakrishna, AIR 1961 Bom 97; Subbaiah v Champaka, AIR 1961 Mad 413. 
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The decisions bearing on this branch of the subject are numerous. An examination of these 
decisions leads to the following four rules: 


Rule I : Where right claimed in both the suits same 


Where the right claimed in both suits is the same, the subsequent suit will be barred as res 
judicata, though the right in the subsequent suit is sought to be established by a title different 
from that in the first suit. That would also be so where there is identity of title though the 
property in the subsequent proceeding is different.'’”* The dismissal of a plaintiff's suit for the 
recovery of land based on an alleged lease is no bar to a subsequent suit for the recovery of the 
same land on the strength of his general title, the reason given being that the /egal relation put 
forth in the subsequent suit is different from that in the former suit (see illustration 6). 


In the following illustrations it is assumed that the other conditions of res judicata are 


fulfilled. 
ILLUSTRATIONS 


(i) Illustrations (i), (iii) and (iv) above, are cases under this rule.'?”* 


(ii) A Hindu, H dies leaving a widow W, and a son-in-law S, the husband of a predeceased 
daughter D. W sues S, as the heir of her husband H, to recover certain property, alleged that 
it forms part of the estate of H. The defence is that H had made a gift of the property to his 
daughter D, and that on D's death, S as D’s husband, became entitled to the property as D’s heir. 
W alleges that the deed of gift relied upon by S is a forgery. The court finds that the deed of gift 
is genuine, and the suit is dismissed. W then sues S to recover the same property, alleging that as 
it has been found that the property belonged to D, she is entitled to the property as the heir of 
her daughter D. The suit is barred as res judicata. Here, the right claimed in both the suits is the 
same, namely, the right to the property in question. In the first suit, it was claimed by W as her 
husband’s heir. In the second suit it is sought to be established by her by a different title, namely, 
as her daughter's heir. W “might and ought” to have claimed in the alternative as her daughter's 
heir in the former suit. Having failed to do so, her title, as her daughter's heir, will be deemed to 
have been “directly and substantially” in issue in the former suit, and it will also be deemed to 
have been heard and finally decided against her in that suit,’ but the Madras case falls within 
the exception rather than the rule.'*”° 


(iii) A lends Rs 50,000 to a Hindu widow on a mortgage to her husband’s property. The 
widow then surrenders the property to B, the reversionary heir of her husband, on B agreeing to 
pay all her debts. A sues B and the widow to recover Rs 50,000 by sale of the mortgaged property. 
A also asks for a personal decree against the widow, but he does not ask for a personal decree 
against B. B is joined as a defendant on the ground that the mortgaged property formed part of 
the property transferred by the widow to him. The court finds that the mortgage is not binding 
upon the husband's estate and the suit against B is accordingly dismissed. As against the widow, 
a personal decree is passed for the amount of the loan. A realises Rs 5,000 only from the widow, 
and after her death he sues B for the balance of the money due under the decree (that is to say A 
asks for a personal decree against B for the balance), alleging that B was personally liable under 
the agreement with the widow to pay her debts. The suit is barred as res judicata, for A “might 
and ought” to have alleged in the former suit that if the mortgage was not binding on the estate 
B was at all events personally liable to pay the debt in consequence of the agreement which he 
(B) had entered into with the widow.'?” i 


1273. Ghanshiam Singh v Har Piarey, AIR 1974 All 229. 

1274. Guddappa v Tirkappa, (1912) ILR 25 Bom 189; Masilamania v Thiruvengadam, (1908) ILR 31 Mad 
385; Fateh Singh v Jagannath Baksh Singh, AIR 1925 PC 55 : (1925) ILR 47 All 158 : 52 IA 100. 

1275. Denobundhoo v Krishtomonee Dossee, (1877) ILR 2 Cal 152; dissented from Ummatha v Cheria (1882) 
ILR 4 Mad 308, 

1276. See Illustration (vi) below. 

1277. Kameshwar Pershad v Rajkumari, (1893) ILR 20 Cal 79 : 19 IA 234. 
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Note—Suppose that in the above illustration, A had applied in the first suit for amendment 
of the plaint by adding a claim for relief against B personally, but the application was refused; in 
such a case, it has been held that the subsequent suit would not be barred.'’”* But these decisions, 
it is submitted, are not correct.'?” 


(iv) A in 1896 makes a gift of her property to B who mortgages it to C. C sues for sale on 
his mortgage and purchases the property himself in 1918. A who is still in possession sues C in 
August 1918 for a declaration of her title on the ground that the deed of gift was null and void. 
In the course of the suit, A applies for leave to amend her plaint and to plead an alternative case 
that even if the deed of gift is valid, C’s title is extinguished by her adverse possession for 12 
years. The application is refused and the suit dismissed. A continues in possession and in August 
1930, C files a suit to recover possession from A. A again pleads adverse possession. A’s plea is a 
valid defence, for although she is debarred from pleading that she had acquired a title by adverse 
possession in August 1918, it is still open to her to prove that she has acquired title by adverse 
possession in August 1930,'°° 


(v) A, alleging that he is the &tlima adopted son of B, claims the whole estate of B, and 
sues for the administration of B’s estate. A fails to prove the adoption and the suit is dismissed. 
A afterwards sues for administration of the same estate claiming one-half of the estate as the 
apatitha adopted son of B. The suit is barred as res judicata." 


(vi) A sues B to recover certain lands from him, alleging that B held the lands under a lease 
and that the lease had expired. The lease is not proved, and the suit is dismissed. Subsequently, 
A sues B to recover the same land on the strength of his general title. The suit is not barred as 
res judicata”??? 


(vii) A filed a suit for a declaration that he was entitled to certain lands as heir to X. The suit 
was dismissed. Then he sued for an injunction alleging that he had been in possession for over 
the statutory period and had thereby acquired title by adverse possession. This title was available 
to him even at the time of the previous suit. The later suit is barred by res judicata.'*® For other 
cases under this Rule.'?* 


Rule II : Where ground of attack in a subsequent suit could be a ground for defence in the 


former suit 


If a matter which forms a ground of attack in the subsequent suit could have been alleged 
as a ground of defence in the former suit, but was omitted to be so alleged in that suit, it will 
be deemed to have been directly and substantially in issue in that suit within the meaning of 
Explanation IV. 


This rule contemplates cases in which the plaintiff in the subsequent suit was defendant in 
the former suit. Thus, a claim which might have been pleaded by way of set-off ° or counter- 
claim! to a previous suit, will not be barred. 
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(1879) ILR 3 Bom 137; Woomatara v Unnopoorna, (1873) 11 Bom LR 158 (PC); Kesar Singh v Asa Singh, 
(1913) PR 86, 305; Muhammad v Abdul, AIR 1923 Mad 257 : (1923) ILR 46 Mad 135; Govind v Veeril, 
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ILLUSTRATIONS 


(i) Illustration (ii) and (v)'?8” under the heading “Matter constructively in issue: Explanation 


IV”, above, belongs to this class. 


(ii) A and B, two Hindu brothers, divide the whole of the joint family property except a 
garden. A dies leaving a widow who sells A’s half share in the garden to C. After the death of the 
widow, C sues B for partition of the garden, and an ex parte decree is passed under which C enters 
into possession of a moiety of the garden. B then sues C to recover possession of the moiety sold 
by A's widow to C, alleging that the sale was made by the widow without legal necessity, and 
that on the death of the widow, he became entitled to the moiety as the reversionary heir of A. 
The suit is barred as res judicata, because B “might and ought” to have raised the question of the 
validity of the sale as a ground of defence in the former suit.'** 


(iii) A mortgagee, who holds the mortgaged property also as lessee from the mortgagor, sues 
the mortgagor to recover Rs 3,000 being the amount of the mortgage-debt. At the date of the 
suit the mortgagee owes Rs 4,000 to the mortgagor for rent under the lease, and this sum the 
mortgagor claims to set-off against the mortgage-debt under an express agreement in that behalf. 
The agreement is not proved, and a decree is passed against the mortgagor for Rs 3,000. The 
property is sold in execution of the decree, and it is purchased by the mortgagee with the leave 
of the court. The mortgagor then sues the mortgagee to have sale set aside, and for a declaration 
that the mortgage-debt is extinguished, now claiming that a general account may be taken as 
between him and the mortgagee, and that in taking such account the rent due to him may be 
set-off against the mortgage-debt. The suit is barred, for the mortgagor “might and ought” to 


have set up that claim in the alternative in the former suit.'* 


(iv) A, who owns a share in a village, mortgages it to B, and sells it subsequently to C. C sues B 
for redemption of the mortgage, and obtains a decree. Subsequently, B sues C for pre-emption of 
the share sold by A to C, alleging that he is a co-sharer in the village and entitled as such to pre- 
emption. The suit is not barred. The right of pre-emption not being a “vested and ascertained” 
right when B has an answer to the claim for redemption in that suit." For other cases under 
this rule, see foot-note.'””! 


Rule III : Where the right claimed in a subsequent suit is different and based on a different 
title.— 


Where the right claimed in the subsequent suit is different form that in the former suit, and 
it is claimed under a different form than in the former suit, and it is claimed under a different 
title, the subsequent suit is not barred as res judicata. 


1287. 


1288. 
1289. 
1290. 
1291. 


1292. 


ILLUSTRATIONS 


(i) A sues B for possession of certain lands alleged to have come to his share on a partition of 
joint family property with B. The defence is that the family property has not yet been divided, 
and the suit is dismissed on a finding to that effect. A subsequent suit by A against B for partition 
of the family property is not barred.'?”” 


Srimut Rajah v Katama Natchiar, (1866) 11 MIA 50; Doorga Persad v Konwari, (1879) ILR 4 Cal 
190 : 5 IA 149; Sarojini v Lakhi Priya, AIR 1925 Cal 427 : (1925) 29 Cal WN 253: 85 IC 123. 
Shyama v Mrinmayi Debi, (1904) ILR 31 Cal 79. 

Mahabir Pershad v Macnaghten, (1889) ILR 16 Cal 682 : 16 IA 107. 

Ram Chand v Durga Prasad, (1904) ILR 26 All 61. 

Maktum v Imam, (1873) 10 BHC 293; Dost Muhammad v Said Begam, (1898) ILR 20 All 81; 
Hari v Ganpatrav, (1883) ILR 7 Bom 272; Jagan Nath v Balkisan, (1907) All WN 275; Maung 
No v Maung Po, AIR 1923 Rang 239 : (1923) ILR 1 Rang 363; CJ Pillips v AE Mitchell, AIR 1932 Cal 
889 : (1932) ILR 59 Cal 985; Kedar Nath v Kshiroda, AIR 1933 Cal 680 : (1933) ILR 60 Cal 832; 
Babu Rajnarain v Ganesh Bind, AIR 1978 All 30. (Sale of joint family property wherein minors were 
interested.) 

Shivram v Narayan, (1881) ILR 5 Bom 27; Konerrav v Gurraw, (1881) 5 ILR Bom 589; Nilo v Govind, 
(1886) ILR 10 Bom 24; contra Bheeka v Bhuggo, (1878) ILR 3 Cal 23; dissented from in 
Ummatha v Cheria, (1882) ILR 4 Mad 308. 


284 Secll Part I—Suits in General 


(ii) A, alleging that B held certain lands from him under a lease and that the lease had expired, 
sues B to recover Rs 500 for use and occupation of the land by B after expiration of the lease. 
The defence is that the lease is a subsisting lease, and the suit is dismissed on a finding to that 
effect. A subsequent suit by A to recover Rs 500 as rent payable under the lease is not barred.'*” 


[Note the peculiar character of the cases cited above—In Illustration (i), A suing on the basis 
of a partition, the court finding that there was no partition, and A subsequently.suing for a 
partition; in Illustration (ii), A suing on the basis that the lease has expired, the court finding 
that the lease has not expired, and A subsequently suing on the basis that the lease is a subsisting 
lease. (For other cases of this class, see foot-note.]!2% 


(iii) A sues B in 1869 to recover a talukdari estate from him. The suit is dismissed on a finding 
that the estate had become the absolute property of B under a conditional sale made by A to 
B in 1853. A then sues B in 1875 for redemption of the same property, alleging that he had 
H the property as absolute owner thereof to B in 1854. The suit is not barred. It was 

eld: 


It may be difficult to reconcile the position of [B] as mortgagee in 1854 with his position as 
absolute owner in 1853... But if it be established that [A] was mortgagor in 1854, why should 
he be barred of his right [of redemption] merely because at an earlier date [i.e. in 1853] he may 
have had no right to the property at all?!2°° 


(iv) A sues B for redemption of a mortgage alleged to have been executed in 1856 of 50 cawnies 
of land. B denies the genuineness of the mortgage, and alleges that 14 out of the 50 cawnies were 
mortgaged to him in 1853, and that the 14 and the remaining 36 cawnies were sold to him by 
A in 1855. The mortgage is not proved, and the suit is dismissed. A then sues B to redeem the 
14 cawnies on the footing of the mortgage of 1853. The suit is not barred.'?°° 


(v) A, alleging that he mortgaged certain lands to B with possession, sues B for redemption, the 
suit being brought by him as mortgagor. The mortgage is not proved, and the suit is dismissed. 
A then sues B for possession of the same lands claiming them as absolute owner thereof. The 
suit is not barred.!?%” 


No question of res judicata can also arise where the issue in the former suit was that the 
plaintiff had withdrawn the licence and was therefore, entitled to possession and the issue in 
the subsequent suit was whether the defendant was a licencee or a sub-tenant.'”* In order 
to attract the bar under section 11 of the code not only the parties in both suits must be the 
same, or the parties under whom they or any of them claim must be the same, but also they 
must litigate under the same title and the matter in issue in both the suits must be directly and 
substantially the same. Thus, where the issue decided in the former suit was different and the 
property involved in both the suits are different, it was held by the Patna High Court that of 
the latter suit is not barred by res judicata.” 


Four suits were filed by plaintiffs who were common in all the suits, but the defendants, 
were not common. The properties in the four suits were also situated in different villages. The 
decision in one of the suits attained finality. Thus, it was held by the Supreme Court that the 
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1295. Amanat Bibi v Imdad Husain, (1888) ILR 15 Cal 800 : 15 IA 106, p 111; Balbhaddar v Ram Lal, (1904) 
ILR 26 All 501. 

1296. Ramaswami v Vythinatha, (1903) ILR 26 Mad 760: Veerana v Muthukumara, (1904) ILR 27 Mad 102; 
Parambath v Puthengattil, (1905) ILR 28 Mad 406; Thrikaikat v Thiruthiyal, (1906) ILR 26 Mad 153; 
Mahabir v Purbhoo Nath, (1907) 12 Cal WN 292; Ram Sahai v Ahmadi Begam, (1911) ILR 33 All 
Wet» FIC 53. 

1297. Mahomed Ibrahim v Sheik Hamja, (1911) ILR 35 Bom 507 : 12 IC 387; distinguished in 
Rajaram v Jagannath, AIR 1949 Pat 274 : (1927) 51 Bom LR 234. 
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decision in the appeals relating to other two suits would not affect the decision in the relevant 
suit and would not operate as res judicata. For other cases under this rule, see foot-note.'*! 


Rule IV : Where the right claimed in a subsequent suit would, if included in the prior suit, render 
it multifarious.—It cannot be said of a relief which if claimed in the first suit would have made 
that suit bad for multifariousness that it ought to have been made a ground of attack in that 
suit.) 


(c) Suits on Mortgage.—If a mortgagee, in a suit for redemption against him by the 
mortgagor, omits to obtain an order for sale of the mortgaged property on failure of payment 
by the mortgagor of the mortgage-debt within the time allowed for redemption, he will be 
precluded from bringing a separate suit for sale in default of payment by the mortgagor within 
that time. The mortgagee “might and ought” to have claimed the right of sale in the suit for 
redemption brought against him. So also, if the mortgagee omits to ask for a personal decree 
against the mortgagor, he cannot do so in a subsequent suit on the same mortgage;'*™* but if he 
applies for a personal remedy and his claim is not adjudicated upon, he may renew the claim 
at a later stage of the same proceeding.'* 


In a case from Oudh'*” a puisne mortgagee sued to redeem a prior mortgagee and made the 
prior mortgagee’s sub-mortgagee a party. The prior mortgagee pleaded that the sub-mortgage 
was fictitious, and a decree for redemption was passed on payment of the amount due on 
the mortgage to the mortgagee alone. The sub-mortgagee then sued the prior mortgagee for 
a personal decree under section 68 of the Transfer of Property Act, 1882. The court held 
that the issue as to the genuineness of the sub-mortgage was not res judicata as the sub- 
mortgagee's presence in the prior suit was not compulsory and there was no necessity for the 
sub-mortgagee as a person interested in the mortgage security under O XXXIV, rule 1 and 
in Narayan v Ganoji,’*” it was said that in a redemption suit of land which has been sub- 
mortgaged the judgment directs an account of what is due to the original mortgagee and then 
of what is due to the sub-mortgagee. Where a sub-mortgagee was impleaded as defendant in a 
suit on the mortgage and his claim adjudicated embodied in the decree, a subsequent suit by a 
transferee from him to enforce the sub-mortgage was held to be barred.'*8 


In a rent note between mortgagor and mortgagee, it was agreed that the mortgagor would 
occupy the mortgaged house on rent of Rs 200/- per month. The mortgagee’s suit for eviction 
was decided on the above basis. Later, when the mortgagor sued for redemption, the question 
arose whether the mortgagee’s claim for interest at Rs 200/- per month was legally enforceable. 
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1301. Thandavan v Valliamma, (1892) ILR 15 Mad 336; Sarkun v Rahaman, (1897) ILR 24 Cal 83; 
Nathu v Budhu, (1894) ILR 18 Bom 537; Narao v Ramchandra, (1889) ILR 13 Bom 326; Sheo 
Ratan v Sheo Sahai, (1884) ILR 6 All 358; Bai Diwali v Umedbhai, (1916) ILR 40 Bom 614; Nisha 
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(1913) 24 Mad LJ 418; Dola v Balya, AIR 1922 Bom 29 : (1922) ILR 46 Bom 803; Chotey Lal v Chandra 
Bhan, AIR 1923 All 176 : (1923) ILR 45 All 59; Parshotam v Balwant, AIR 1929 Lah 872 : (1930) 
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Samuj, AIR 1931 Oudh 263 : (1931) ILR 7 Luck 73; Gurusami v Sowminarayana, AIR 1954 Mad 477. 
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1304. Sourendra v Hari Prasad, AIR. 1925 PC 280: (1925) ILR 5 Pat 135 : 52 IA 418. 
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It was held that the matter was not res judicata. The only matter directly in issue in the 
earlier suit was the quantum of rent. Interest and its legality were not the issue.'*” If a puisne 
mortgagee sues for sale on his mortgage and makes the prior mortgagee a party without 
claiming any relief against him, the prior mortgagee is in the position of a holder by title 
paramount outside the controversy.’ He need not appear in the suit and-his rights under 
the prior mortgage are not affected; but, if the puisne mortgagee suing on his mortgage raises 
any controyersy as to the prior mortgagee and seeks to sell the property unencumbered, the 
prior mortgage, if he omits to plead his prior mortgage, will be debarred from doing so in a 
subsequent suit.'?!' On the same principle, it was held that if a person is joined in a redemption 
suit as an heir and legal representative of a deceased mortgagee, he need not claim part of the 
property by title independent of and paramount to the mortgagee.'*! 


The Madras High Court also has held that a person claiming title to the mortgaged property 
independently of the mortgage has been joined as a party, he is not bound to set up in such a 
suit his permanent title, since although to join him as a party is not obnoxious to the rule as 
to joinder of parties, he is not a necessary party.’ If a puisne mortgagee sues to redeem a 
mesne mortgagee and the latter omits to set up a prior mortgage which he has redeemed and to 
which he is subrogated, the rights of subrogation will be lost by res judicata; and if the mesne 
subsequently sues the puisne mortgagee claiming to be sub-mortgagee of the prior mortgagee, 
his suit will be barred.'*'* Where in a suit by a previous mortgagee, a subsequent mortgagee 
was impleaded as a defendant and the decree declared the amount due on his mortgage and 
directed sale in default of payment, it was held that a suit by him to enforce that mortgage was 
not barred.'*! 


If a mortgagee has successive mortgages of the same property from the same person, there 
is a conflict of decisions whether he can obtain an order for sale on one alone. The Bombay 
High Court has held that if a mortgagee sues on a subsequent mortgage without reference to 
prior mortgage he is barred by Explanation IV as he might and ought to have included the 
prior mortgage in his suit.'*'° Similarly, the Madras High Court has held that a suit on a prior 
mortgage bars a suit on a subsequent mortgage of the same property; °” but, it was held that 
a mortgagee might sue on a later mortgage reserving his rights on a prior mortgage.'*’* In 
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Madras, there was a conflict of decisions at one time which was set at rest by a decision of the 
Full Bench in Subramania v Balasubramania'*'? which adopted the above view. In doing so, 
the Full Bench followed the decision of the Allahabad High Court in Sundar Singh v Bholu'**° 
which held that the two mortgagees constituted different causes of action. This view is correct 
and has been generally followed;'**' but, as it is a hardship on the mortgagor that his property 
should be sold twice, it is now provided by section 32 of the Transfer of Property Amendment 
Act 20 of 1929, that a mortgagee having several mortgages of the same property from the same 
person must sell all or none.'*” 


In suits for redemption, foreclosure or sale, there ought to be a complete and final 
settlement of all accounts between the mortgagor and the mortgagee right up to the time of 
actual redemption, foreclosure or sale, as the case may be.'**? A mortgagor, therefore, who has 
obtained a decree for redemption against a mortgagee in possession and paid what was due 
according to the decree, and obtained possession, cannot afterwards sue for profits realised 
by the mortgagee for a period prior to the delivery of possession. Such profits “might and 
ought” to have been taken into account at the time of passing the decree.'*”* Similarly, where a 
mortgagor deposits the mortgage money in Court under section 83 of the Transfer of Property 
Act, 1882 and obtains a decree for possession from a usufructuary mortgagee under section 62, 
he cannot subsequently sue for profits realized by the mortgagee from the date of the deposit to 
the date of the delivery of possession.'*”* Where A, a zuri peshdar, was dispossessed in execution 
of a decree obtained by B representing the mortgagor, and on appeal by A, the decree was 
reversed and thereafter, B sued A for redemption of the zuri pesh and obtained a decree, it was 
held that a suit by A for mesne profits for the period during which he had been kept out of 
possession before redemption was not barred.'*”® Unless it is established that the mortgagee’s 
right to redeem is extinguished, it cannot operate as a res judicata so as to prevent the court 
under section 11 of the Code from trying the second redemption suit.'*’” Successive suit for 
redemption of mortgage can be filed till the right of redemption is not extinguished. If the 
mortgage fails to establish that the old decree extinguished the right to redeem, there is no 
ground for saying that the old decree operates as res judicata and the courts are prevented 
from trying the second suit.'*** In a proceedings for pre-emption, a finding was made by the 
court that a subsequent sale of land was a sham transaction. No appeal was preferred by the 
purchaser under the subsequent transaction. Appeal was made against the suit finding by the 
first purchaser. 
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The appeal was allowed and held that the suit finding did not operate as res judicata in a 
writ petition by a subsequent purchaser.'”” 


In a case from Chhotanagpur region of Bihar (now Jharkhand) a suit, for declaration of title 
and restoration of possession was filed by the recorded tenant. The said suit ultimately ended 
in dismissal by the high court on the ground oral usufructuary mortgage was invalid under 
the Transfer of Property Act, 1882, and it was held that the defendants are not holding under 
mortgage. It was held by the Supreme Court that since the plaintiff did not raise the plea of 
the mortgage being barred by section 46 of the Chhotanagpur Tenancy Act, 1908, the said plea 
cannot be raised in a subsequent application for restoration of possession under section 71A of 
the Act.!? PP Naolekar J speaking for the Bench in the above case observed as follows: 

The suit of the appellant’s predecessors for possession on the basis of oral mortgage was 
culminated into a decision by the High Court in second appeal (AFAD No. 1909/1948) 
where a clear-cut finding was recorded that there could not have been an oral usufructuary 
mortgage of immovable property for value of more than Rs. 100/- under section 59 of 
the Transfer of Property Act, the same being bad in law. Thus, the predecessors of the 
respondents could not be treated to be in possession under the mortgage. Under the CNT 
Act as it stood in the year 1922, the transfer could have been challenged as it contravenes 
section 46 of the CNT Act, being a contract or agreement of transfer. That plea having 
not been taken by the appellant’s predecessors, the appellants and his predecessors were not 


entitled to raise the question of transfer being invalid under section 46 of the CNT Act as 
it stood in 1922 on the principle of constructive res judicata.’ 


(d) Suits for Partition.—If in a previous suit for partition some of the properties are left out 
by mistake or with the consent of the parties, a subsequent suit for partition of those properties 
is not barred; but it will be barred if they were excluded by the court from partition after a 
contest between the parties on the ground that they are incapable of partition.’ It will also 
be barred if they are included in the suit but the decree failed to grant any relief with respect 
to them;'**? but, where the decree in the partition suit had declared that the plaintiff was 
entitled to a share in the family properties but one of the items was, by mistake, omitted in the 
schedule of properties to be divided, it was held that a second suit for partition thereof was not 
barred by res judicata.'*** Plaintiff sued for partition of certain properties. It was objected that 
the matter had been in issue in an earlier suit; but it was found that the earlier suit was based on 
a deed said to have been executed regarding the property and did not cover all the properties. 
Coparcenary was not an issue in that suit. It was held that the earlier decision could not be res 
judicata; the issues not being identical." Where in a suit for partition, some of the members 
of the family elect to continue as joint, a subsequent suit for partition by them is not barred. '3%° 
Likewise, if a decree for partition is not followed by actual division and separate possession of 
properties and the parties continue in joint possession as co-sharers as before, a fresh suit for 
partition is not barred as that is a recurring right incidental to co-ownership.'*” The position 
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would be the same when a suit for partition is dismissed for default under O IX, rule 8.'* The 
plaintiff in a subsequent suit for partition of certain property had an opportunity to press that 
property in question as joint family property. A plea was certainly taken that the suit was not 
maintainable on account of non-exclusion of property in question, the plea was however, not 
pressed. It was held that the possession in the earlier suit operates as res judicata and the second 
suit is not maintainable.'*” 


When the question regarding oral partition was directly and substantially in issue in both 
suits, it would operate as res judicata in subsequent suit for partition. 


Where a suit for partition was filed by the plaintiffs claiming assignment in their favour by 
one of the executants of verumpattam (tenancy) chit in favour of jenmies of lands, however, in 
an earlier suit for partition filed by one of the executants of chit, it was held that the applicant 
executant (who was not assignor of plaintiffs in instant case), was the only tenant and not 
the other two executants and that order was set aside in first appeal where the plaintiffs were 
parties, however, the high court in second appeal wherein the plaintiffs in instant case were 
not parties again restored judgment of trial court holding that applicant was the only tenant, 
such judgment would operate as res judicata in the subsequent suit against the plaintiff when 
there was order of land tribunal passed in favour of jenmies of land in the application filed by 
them for resumption of land which had become final and there was no claim by said executant 
there were two other tenants with him and also when there was oral and documentary evidence 
not proving the said tenancy chit though executed by three executants and therefore could 
be challenged under section 92(6) of the Indian Evidence Act, 1872. Moreover, the suit was 
collusive because the defendant, who was the only tenant, was found by the courts as being 
plaintiff’s father. It was more so when no challenge was set forth by the plaintiffs and therefore 
he was estopped from questioning that proceeding before land tribunal. It could not be said 
in such a case, that jenmies were estopped from contending that there was only one tenant and 
not three tenants as alleged, on basis of judgment in earlier case for recovery of rent filed by 
jenmies against three persons when the three persons nowhere in the proceedings claimed that 
they were tenants and on the other hand, they took the plea that they did not cultivate the land 
along with the said tenant.'*! 


Where the defendant co-sharer has given consent only insofar as his shares are concerned 
and not for the mode of division, it would not in any way affect his rights to claim fair and 
equal division in respect of the shares allotted in his favour by means of the preliminary decree. 
Therefore, no question of res judicata would arise in this context and the defendant co-sharer 
is entitled to be heard regarding the claim of fair and equitable division of his shares and 
therefore the consent given for partition of properties would not in any way prevent him nor 


would he in any manner become disentitled to claim proper and equitable division by metes 
and bounds.'*” 


Where, in the earlier suit for partition of joint family properties there was compromise 
between the parties and the properties were divided by metes and bounds in family settlement, 
thereafter, there was alienation by one of the members of the family of his share to the plaintiffs 
father by registered sale deed, as the validity of sale deed and transfer thereunder were not in 
issue in the earlier suit for partition. The subsequent suit filed by the plaintiff for declaration 
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of right, title, and interest for permanent injunction, on the basis of said sale deed, was not 
barred by res judicata.” 


Where a member of a joint family sued to set aside an alienation by the manager as not 
binding on the family and obtained a decree for partition of his share in the property alienated, 
a subsequent suit by the alienee for a general partition praying that the property alienated 
might in equity be allotted to the share of his alienor, is not barred by res judicata.'*** The 
validity or the binding nature of an alienation by the manager of a joint Hindu family does 
not depend on a partition effected after such alienation. If the partition was not directly and 
substantially in issue in the suit against such alienation a finding that the partition was sham 
does not operate as res judicata.'** A suit for partition for common tarwad properties was 
instituted. One of the defendants had the lease deed in respect of certain property in his favour, 
the said defendant died during the pendency of the case. The brother of the deceased defendant 
was appointed as a guardian of the sons of the deceased defendant in the partition suit. A 
preliminary decree of partition was passed; however, before the final decree could be passed, 
the sons of the deceased defendant attained majority and moved application seeking liberty to 
file separate written statements on the ground that they were not properly represented by the 
brother of the deceased defendant. The application was dismissed. A separate suit thereafter 
was filed by the sons of the deceased defendant seeking a declaration that the brother of the 
deceased had an interest adverse to them and he did not plead that the leasehold right in 
the property in question was the individual right of the deceased defendant. The suit was 
dismissed; however, an appeal was allowed and it was held that the decision of the high court 
would not operate as res judicata in respect of the questions involved in a subsequent suit as to 
whether the lease hold title in the property in question belonged to the deceased defendant or 
to both the branches of the deceased defendant and his brothers, who acted as guardians.'**° 
One M had two sons B and P. A suit for partition by meets and bounds to extend of their 
1/3 share in a house alleged to be belonging to a joint family of M, B and P were filed by the 
respondent who were descendants through P. It was held that M was exclusive owner and 
it was not a joint family property and the respondent had no right to partition. M during 
his lifetime executed a registered will on 28 March 1964, bequeathing the properties to the 
appellant who were descendants through B. M died on 12 December 1968. The appellant 
filed a suit on 14 November 1997, for declaration of title and for possession. The suit was 
decreed and the decree was affirmed in appeal. The high court in second appeal referred that 
finding on the ground that the respondent remained in possession for more than 12 years and 
thereby, they perfected their title by adverse possession. It was held that since there was no 
plea that the respondents had claimed any hostile title against M, the owner of the property, 
the earlier decree operated as res judicata. Moreover, against M, the predecessors in title of the 
appellant, the earlier decree operated as constructive res judicata on the principle of “might and 
ought”. It has been held by the High Court of Orissa that in a suit for partition accounts of 
profits received from the lands should be taken down to the date of the final decree and that 
a subsequent suit for profits of this period is barred;'*** but, this decision has been dissented 
from by the Madras High Court which has held that while the co-sharer has a right to call 


for accounts for the period subsequent to the institution of the suit in the suit itself, he is not 
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obliged to do so and a subsequent suit therefore, is not barred.'**? This, it is submitted, is the 
better view. 


(e) Suit for Declaratory Decree —Failure to sue for a declaratory decree in no way bars a 
claim for substantive relief when it arises.'*° A decree is not null and void, merely because it 
was passed in disregard of the prohibition contained in section 34, Specific Relief Act, 1963. 
Res judicata would still apply to such a decree. The criteria for applying section 11 are not the 
relief prayed for in the suit, or the structure and texture of the decree or maintainability of the 
suit. Non-maintainability of the suit is not to be confused with want of competence of the 
court.'*>! In pursuance of judgment passed by the Supreme Court, the Government of Gujarat 
passed the following order on 4 August 1969, the relevant operation of which reads as under: 


Shri TS Mankad should be deemed to have remained in service as executive engineer 
upto the date that he had attained the age of 55 years i.e. upto 14 January 1964. 


The order in the Government Order Public Works Department No DPA-1861-E, 
dated 12 October 1961, should be treated to have been closed. 


The aforesaid order was challenged by the appellant before the Gujarat High Court with 
a prayer to declare this order dated 4 August 1969, as illegal, void, ultra vires, bad in law and 
inoperative and the same was not binding on the appellant. This special application was rejected 
holding that the right of appellant to continue in service and was judicially determined by the 
Supreme Court and that judicial determination was given effect to by the state government by 
its order dated 4 August 1969. The special leave petition against this judgment was dismissed 
on 21 January 1979. Thus the controversy was put to an end and the result was that the 
appellant was not entitled to continue in service beyond 55 years of age.'* 


(f) Subject Matter may be Different.—It is not necessary, for Explanation IV to be applicable, 
that both the issue and the subject matter of the two suits should be the same. It is enough if the 
matters in issue are the same, otherwise in suits for arrears of rent there could be no res judicata 
at all, for the subject matters of successive suits for arrears of rent are necessarily different.'** 
The argument that the principle of res judicata cannot apply because in the previous suit 
only a part of the property was involved, when in the subsequent suit the whole property is 
the subject-matter, cannot be accepted. The principle of res judicata under section 11 of the 
CPC is attracted where issues directly and substantially involved between the same parties, 
in the previous and subsequent suit are the same, may be, in the previous suit, only a part 
of the property was involved when in the subsequent suit, the whole property is the subject- 
matter.'** In absence of the pleadings of the earlier suit being filed, it cannot be said with 
certainty that the subject-matter of the suit is same as that of the former suit. Hence, the 
dispute does not attract the principle of “Res Judicata” 15 


In a case the Supreme Court was considering the provisions of Pondicherry Assistant 
Engineers (including Deputy Director of Public Works Department) Group B (Technical) 
Recruitment Rules (1965) in the matter of appointment by promotion to the post of Assistant 
Engineer. The issue in the case was inter se seniority between degree holder Section Officers and 
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diploma holder Section Officer who acquired degree during service to qualify for promotion. 
In the course of hearing a point was raised that consideration of the issue is barred by res 
judicata as also the rule laid down in Article 141 of the Constitution as the issue had been 
decided by an earlier decision of the Supreme Court in N Suresh Nathan v UOI (AIR 1992 SC 
564). It was held by the Supreme Court that is the earlier case the court had only considered 
the question of eligibility of diploma holder Section Officers acquiring degree during service 
for promotion in the quota of degree holders and inter se seniority between the two groups of 
Section Officer was not decided. As such, neither Article 141 nor the principles of res judicata 
bar consideration of the question in issue.'*”° 


In Krishna Hare Gaur v Vinod Kumar Tyagi,'*”’ in response to the advertisement issued 
inviting applications from the eligible candidates for appointment to the post of headmaster, 
several persons made their applications. The first respondent was selected and appointed. 
The appellant made a representation alleging that first respondent had obtained appointment 
by using forged experience certificates along with his application. Since no action was taken 
by any of the authorities, the appellant filed the writ petition in the high court challenging 
the appointment. The high court, after hearing the parties, directed the District Basic 
Shiksha Adhikari to pass a reasoned order. The District Basic Shiksha Adhikari rejected the 
representation of the appellant. Aggrieved by the said order, the appellant preferred writ 
appeal. The high court dismissed the same holding that the District Basic Shiksha Adhikari 
has recorded a categorical finding that he inspected the original records and found that the 
first respondent has requisite five years’ teaching experience. In the meantime, the district 
magistrate took cognizance of the appellants representations made earlier and directed the 
additional district magistrate to conduct an inquiry and submit a report. The additional 
district magistrate submitted his report stating that the experience certificates filed by 
first respondent were bogus and obtained with the collusion of the heads of the respective 
institutions. The district magistrate forwarded the report to the Basic Shiksha Adhikari 
directing him to take appropriate action in the matter and report at the earliest. Pursuant 
to the finding and the report, the appointment of first respondent was cancelled. Aggrieved 
by the same, the first respondent filed a writ petition impleading the appellant as one of 
the respondents. The high court dismissed the same stating that his appointment was made 
contrary to the statutory provisions as he did not possess the requisite experience. Against 
the said order, he preferred a special appeal before the high court, which was allowed by the 
division bench by applying the principles of res judicata. 


The Apex Court, relying on Meghmala v G Narasimha Reddy,'* held that the high 
court was wrong in applying the principles of res judicata in the instant case. It opined that, 
“[W]hen the appointment is made dehors the rules, the same is a nullity. In such an eventuality, 
the statutory bar like doctrine of res judicata is not attracted.” 


(g) Issue of Law.—The principle of res judicata would apply only when the Zis was inter partes 
and had attained finality in respect of the issues involved. The said principle will, however, 
have no application inter alia, in a case where the judgment and/or order had been passed by a 
court having no jurisdiction therefore, and/or in a case involving pure question of law. It will 
also have no application in a case where the judgment is not a speaking one.'*” 
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The question of determination being a pure question of law, the principles of res judicata 
shall have no application.'3 


This section provides that no court shall try any suit of “issue” etc. Issues are of three 
kinds: (1) issues of fact; (2) issues of law; and (3) mixed issues of law and fact. An issue of fact 
may be res judicata; but, this is not so where in the subsequent suit altered circumstances are 
pleaded.'**' A mixed issue of law and fact may also be res judicata.’ There is no degree of 
importance between issues.'*® An issue of law, it has been held, may or may not be res judicata. 
The law on the subject may be summarized as follows: 


(i) A decision on an issue of law operates as res judicata if the cause of action in the 
subsequent suit is the same as that in the first suit.“ In Bindeshwari v Bageshwari,!?® 
where the question of the validity of a grant, in view of section 12A of the Chota 
Nagpur Encumbered Estates Act, 1876 was directly and substantially in issue in a 
former suit, it was held by the Privy Council that the determination of the question 
in that suit operated as res judicata in a subsequent suit between the same parties 
and relating to the same transaction. It would seem, therefore, that a decision on 
a question whether a section of a statute applied or not to a particular transaction 
would be res judicata if the same question arose again. Lord Thankerton observed; 
“the question whether it (section 12A) applied to a particular transaction entitles 
the court to consider the construction of the section and the determination of its 
applicability rests with the court.” It is immaterial that the decision was erroneous in 
law.!36 Where the court had jurisdiction to deal with a certain application, but the 
decision arrived at by the exercise of such jurisdiction was not accepted subsequently 
by a Division Bench in a case having different parties, the former decision would 
still operate as res judicata inter parte, as regards the subject matter in that decision. 
It cannot be said that an erroneous decision was arrived at by former decision by 
an assumption of jurisdiction which the court did not have.” The correctness or 
otherwise of a decision, viewed in the light of a subsequent decision, has really no 
bearing upon the question whether it would operate as res judicata or not. All that is 
necessary to be established is, that the matter was substantially in issue in the former 
proceeding and that it had also been heard and finally decided.'** Affirming this 


principle, it has been held by the Supreme Court that a decision of a question of law 
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given in a previous execution case between the parties would be binding on them 
even if it was erroneous.'*” 


In execution of a decree for eviction against a tenant in a proceeding under O XXI, rule 97, 
the executing court held that the sub-tenant had become direct tenant under the landlord, in 
view of section 20, Delhi and Ajmer Rent Control Act, 1952. Though the executing court had 
wrongly relied on section 20 (because it had been repealed), the decision was not challenged 
by the tenant. The tenant subsequently sued for eviction of the sub-tenant. It was held that the 
earlier judgment had become final against the tenant and was binding on him and could not 
be re-agitated. The suit was barred. It was immaterial that the executing court had committed 
an error of law. It had jurisdiction to decide the question and its order was not a nullity.!*”° 
A decree for possession was passed against the President of a society. It was wrongly held that 
it could not be executed against the society or its trustees. A second suit against the trustees 
is not barred by res judicata.'*”' Landlord sued for eviction of the tenant on the ground inter 
alia of personal necessity—a ground for eviction under the Bihar Rent Control Act. The suit 
was dismissed for want of notice under section 106, Transfer of Property Act. At that time, 
the law on the need for such notice was in a fluid condition. Later, the landlord sued again 
for eviction on the ground of default in rent after the first decree and also personal necessity. 
The defendant pleaded, in defence, the objection of want of notice. In the meantime, judicial 
decisions (Supreme Court and High Court of Patna) had held that notice was not required. It 
was held that the first decision on this point was not res judicata.'*”? 


(ii) There is a conflict of decisions whether an erroneous decision on a question of 
law operates as res judicata, if the cause of action in the two suits are different, 
an erroneous decision on a question of law operates as res judicata. It has been 
held in some cases that it does not!%”? (Illustration 2), and in some that it does!3”4 
[Illustration (iii)]. The latter view was adopted by a Full Bench of the Calcutta High 
Court in Rarini Charan v Kedar Nath.'*” The judgment proceeded on the broad 
ground that the correctness or otherwise of a judicial decision had no bearing upon 
the question, whether it does or does not operate as res judicata. It was also pointed 
out that it was the identity of the matter directly and substantially in issue that was 
the test of res judicata and not the identity of the cause of action. 
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It was contended in that case that the law had been altered by judicial decisions since 


the judgment in the first suit, and reliance was placed upon the judgment of Maclean CJ in 
Alimunnissa v Sharma Charan,'*”° where it was said: 


Cases must be decided upon the law as it stands when judgment is pronounced, and 
not upon what it was at the date of a previous suit, the law having been altered in the 
meantime. It has been conceded that, if the law had been altered meanwhile by statute, 
the objection [of res judicata) could not prevail: it is difficult to see why it should prevail, 
because the law has been since determined to be otherwise by judicial decisions. 


Referring to this passage, Rankin CJ observed in the Full Bench case that the reasoning in 
Alimunnissa’s case was erroneous. The learned judge said: 
The legislature, by statute, may alter the rights of parties and when it does so, it makes 
such provision as it thinks proper to prevent injustice. Courts of law are in no way 
authorized to alter the rights of parties. They propose, at all events, to ascertain the law, 
and if the binding character of a decision upon a concrete question as to the terms of a 
particular holding is to fluctuate with every alteration in the current of authority, the courts 
will become an instrument for the unsettlement of rights rather than for the ascertainment 
thereof. The principle relied upon is abhorrent to section 11 of the Civil Procedure Code 
and to the general intention of the doctrine of res judicata. 


At the same time, the learned judge observed that when a plea of res judicata is raised with 
reference to a point of law which concerns questions of jurisdiction,” or procedure,'*”* or 
limitation,’ and in which besides the parties the courts and the public have an interest, it 
was at least a question whether special considerations should not apply. In a Bombay case!**” 
Baker J after an exhaustive review of the case law expressed entire agreement with the judgment 
of Rankin CJ. In the Bombay case, however, the decision was not on a pure point of law. The 
holder of a saranjam sought to execute an award decree of 1855 under which he was entitled to 
a share of the collections made by a junior branch of his family. The defence was that the award 
had been superseded by a resumption and re-grant of the saranjam by the Government in 1900. 
The same defence had been made to an execution application for a share of the collections of 
previous years and had been disallowed and the court had then held that the re-grant and 
resumption of the saranjam had not the effect of nullifying the award. This construction of 
the re-grant was held to be a mixed question of fact and law which operated as res judicata. 
Again, when a deed of partition was construed to be an award, the construction was held to 
be a mixed question of law and fact and to operate as res judicata.'**' A decision on an abstract 
question of law unrelated to the facts when gives rise to a right, cannot operate as res judicata. 
Nor can a decision on the question of jurisdiction be res judicata in a subsequent suit; but, if 
the question of law is related to the fact in issue, an erroneous decision on such a question of 
law may operate as res judicata between the parties in a subsequent suit or proceeding, atleast if 
the cause of action is the same. Tarini Charan’s case has been followed by the Madras High 
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Court; but the Gujarat High Court has held that if the effect of the law has been differently 
interpreted by judicial decisions the previous decision cannot have the binding effect for all 
time and cannot operate as res judicata.'>* It is submitted that this is not correct in view of the 
decisions of the Calcutta and Bombay High Courts referred to above, particularly the Bombay 
decisions being binding on the Gujarat High Court, as they have been madesbefore 1960. 


(iii) There is no doubt, as observed by Rankin CJ, thar if the law is altered by the 


passing of a new Act after a decision in a case, the decision cannot operate as res 
judicata. Thus, in Lakshmi v Atal** after a preliminary decree for sale had been 
passed on a mortgage and before a final decree was made, Chota Nagpur Tenancy 
Act, 1908, was extended to the district in which the property was situated. That 
Act provided that no decree “shall” be passed for the sale of the right of a raiyat in 
his holding and that such right, “shall” not be sold in execution of a decree. It was 
held that the preliminary decree did not operate as res judicata and that the court 
had no power to pass a final decree for sale. This rule, as stated above, does not 
apply to a case where the law has been altered by subsequent judicial decisions.'**° 
In a suit for eviction, decree was passed on the ground that sub-tenants had been 
illegally inducted. Subsequently, the West Bengal Premises Tenancy Act was passed. 
It was held that in a subsequent suit filed after the passing of the Act the earlier 
decisions was not res judicata where the parties were not the same and violation of 
tenancy legislation was not in issue in the earlier suit.” Change of law after the 


pronouncement of a judicial decision where the amendment provides for the re- 


determination of matters decided, takes away the effect of res judicata.'** 


ILLUSTRATIONS 
(i) Same cause of action: decisions though erroneous held to operate as res judicata: 


X sells certain property to A. At the time of sale the property was in the possession of B who 
claimed it adversely to X. A sues B in the High Court of Calcutta to recover possession of the 
property as purchased from X. An issue is raised in the suit, and it is an issue of law, namely, 
whether a person who is not in possession of property at the time of sale is competent to convey 
it. The issue is found in the negative and A's suit is dismissed. Afterwards, it is decided by a Full 
Bench of the same high court in another case between different parties altogether that although 
a person may not be in possession of a property, he is competent to convey it. After the decision 
of the Full Bench, A again sues B to recover possession of the same property under the same deed of 
sale, and asks for a decision in his favour on the strength of the Full Bench ruling on the point of 
law which was decided against him in the former suit. Here, the cause of action in the subsequent 
suit is the same as that in the former suit. The court is, therefore, precluded from re-trying the 
same question of law in the subsequent suit. In other words, the issue of law is res judicata. \t is 
immaterial that the decision on the question of law in the first suit was erroneous.'*” 


(ii) Different causes of action: décision held not to operate as res judicata: A sues B in 1874 to 
recover 12 years’ arrears of his share of a certain government allowance received by B. B contends 
that A is not entitled to recover more than 3 year’s allowance, A’s claim beyond that period being 
barred by the law of limitation. The court allows A’s claim in its entirety. In 1894, A sues B for 
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further arrears for 11 years from 1882~1893. B raises the same point of law that was raised by 
him in the former suit. Held that the decision in the former suit does not operate as res judicata 
in the subsequent suit. Here, the cause of action in the subsequent suit is different from that in 
the former suit, for the claim in the subsequent suit is for arrears which had accrued due after 
the institution of the former suit. The court, therefore, is not precluded from re-trying the same 
question of law, and if it finds that the question of law was wrongly decided in the former suit, 
it may decide the suit on what it considers is the correct interpretation of law. The court said: “It 
appears to us that a point of law can never be res judicata.” The judgment also proceeded on the 


ground that the first suit was decided under the Indian Limitation Act, 1871, and that the law 
had been altered by the Act of 1871.'*° 


(iii) Different causes of action: decision though erroneous, held to operate as res judicata: 
A executes a kabuliat in 1880 in favour of B. The kabuliat contains a stipulation for payment 
of interest on arrears of rent at the rate of 75 per cent per annum. In 1898, the holding is sold 
in execution of a decree for rent obtained by A against B and it is purchased by C. In 1915, 
A sues C for arrears of rent and interest on arrears at 75 per cent per annum. The defence is that 
C being an auction purchaser, is not bound to pay interest at the rate stipulated in the kabuliat 
and thar it is in the nature of a penalty. This contention is not upheld and a decree is passed in 
favour of A with interest at 75 per cent per annum. In 1924, A brings another suit against C for 
arrears for a subsequent period and interest at 75 per cent per annum. C raises the same defence 
and also contends that the decision in the previous suit was erroneous. Held by a Full Bench of 
the Calcutta high court that the decision in the previous suit, even if erroneous operated as res 
judicata." The principle is that an erroneous decision by a court having jurisdiction is as much 
binding between the parties as a right one and can be superseded only by an appeal to the higher 
court or through other procedure, like review which the law provides. "3? 


In the cases in which it was held that an erroneous decision on a point of law where the 
causes of action were different, does not operate as res judicata, the courts were influenced 
by the consideration that they would be perpetuating an injustice for all time, if they were 
to hold that an erroneous decision on a point of law in a former suit was binding upon 
the parties in a subsequent suit instituted upon a new cause of action. It must, however, be 
recognized as stated by Mookerjee J in Aghore Nath v Kamini Debi,” that the effect of this is 
to substitute in the present section the expression “cause of action” for “the matter in issue”. 
In Venkata v Andavolu,'* Napier J took the extreme view that where a decision on a point 
of law, whether it be on the construction of a document or of a statute or on common law or 
on customary law, once settles a question that arises directly out of conflicting views as to the 
rights of the parties, it is res judicata. A similar opinion was expressed by Shah J and Fawcett J 
in Sitaram v Laxman” and by Das J in Ramlal v Deodhari Rai.” To get over the difficulties 
which might arise from this extreme view, some judges have suggested a distinction between 
a decision on an abstract question of law, such as a question of limitation, and a decision on 
a concrete question, such as the construction of a document entered into between the parties 
to a suit, the latter question being treated as one to which the oo of res judicata applies, and 
the former as one to which the principle of stare decisis applies.'®” It is difficult to see what the 
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principle of stare decisis has to do with the rule of res judicata.'** In Tarini Chandran v Kedar 
Nath, Rankin CJ said that whether a decision was correct or erroneous it had no bearing 
on the question of res judicata, and that what was res judicata between the parties to a suit 
was not the reasoning or any principle of law, but the actual decision declaring the rights 
of the parties.“ An issue of law decided by turning a blind eye to the relevant statutory 
provision cannot be held to be conclusive and binding on the parties litigating subsequently 
on a different cause of action. Such a decision on a question of law is clearly “per incuriam” 
and cannot acquire the status of a binding decision even in between the parties “Per incuriam” 
are those decisions given in forgetfulness of some inconsistent statutory provisions or of some 
authority binding on the court concerned, so that in such case some part of the decision or 
some step in the reasoning on which it is based, is found on that account, to be demonstrably 
wrong.“ The decision on pure question of law rendered per incuriam by overlooking the 
statutory provision in the earlier suit will not operate as res judicata in this subsequent suit.'4” 


In this connection, it is interesting to note the decision of the Privy Council in Broken Hill 
Proprietary Co v Broken Hill Municipal Council. The appeal was from a judgment of the 
Supreme Court of New South Wales. The question for determination was as to the correct 
method of ascertaining the annual value of a mine for rating purposes for the year 1919-21. 
That question turned upon the construction of section 153(3) of the Local Government Act, 
1919, of New South Wales. The company was assessed for the years 1917-19 by the Council 
on a particular construction of the section and that construction was upheld by the High 
Court of Australia. The council adopted the same method for assessment for the years 1919-21 
and it was upheld by the Supreme Court. The company appealed to the Privy Council. It 
was contended on behalf of the council that the question as to the matter of valuation was res 
judicata, but this contention was overruled and the appeal was allowed. As to the plea of res 
judicata, their Lordships said: 

There is, however, no substance in this contention. The decision of the High Court 
related to a valuation and a liability to a tax in a previous year, and no doubt as regards 
that year the decision could not be disputed. The present case relates to a new question— 


namely, the valuation for a different year and the liability for that year. It is not eadem 
questio, and therefore the principles of res judicata cannot apply. 


This case shows that according to the English law an erroneous decision on a question 
atleast of the interpretation of a statute, does not operate as res judicata. If a decision of every 
question of law were res judicata, a decision that one of the several co-sharers may alone 
maintain a suit for rent of the entire holding, though contravention of the express provisions 
of section 194 of the Agra Tenancy Act, 1901, would operate as res judicata in a subsequent 
suit between the same parties so as to preclude the tenant from raising the same defence in that 
suit, but it has been rightly decided that such a decision has not the effect of res judicata,“ A 
view has also been expressed in some cases that a decision on a question of jurisdiction, would 
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not be res judicata.” A previous decision that the defendant were entitled to take advantage 
of section 7 of the Bihar Money Lenders Act of 1937, does not operate as res judicata as to the 
interpretation of the section in a subsequent litigation between the parties.'*°° A decision in an 
earlier suit that the municipality was not liable to pay non-agricultural assessment on a portion 
of the public street on which it had put up a market did not bar the collector from claiming 
in a subsequent suit that the municipality was liable to pay non-agricultural assessment on 
another portion of the public street at which it had constructed shops, as a decision on a 
question of law could be res judicata only if the right in dispute was the same.“ The doctrine 
of res judicata is a universal doctrine laying down the finality of litigation between the parties. 
When a particular decision has become final and binding between the parties, it cannot be set 
at naught on the ground that such a decision is violative of Article 14. So far as the parties are 
concerned, they will always be bound by the said decision. In other words, neither party will 
be permitted to reopen the issue decided by such decision on the ground that such decision 
violates the equality clause under the Constitution.'4% 


An interesting question as to whether the parties can be allowed to re-agitate issues 
which have been decided by a court of competent jurisdiction on a subsequent change in 
the interpretation of the relevant provision of law arose for consideration in Kalinga Mining 
Corp v VOL” The issue involved was whether the application for grant of mining lease would 
abate on the death of the applicant or can the legal heirs of the deceased applicant be allowed 
to pursue the application? While the controversy about the abatement of the application was 
pending, Mineral Concession Rules, 1960 were amended and rule 25-A was inserted which 
permitted the legal representatives to continue pressing an application for grant of mining 
lease after the death of the applicant. The high court held that rule 25-A is only clarificatory 
in nature and thus, had retrospective effect. Accordingly, it allowed the legal representatives 
to pursue the application. The appellant, another applicant for mining lease, challenged 
the decision of the high court by filing a SLP before the Supreme Court, which came to be 
dismissed in limine. Thereafter, the Central Government approved the recommendation of the 
State Government to grant mining leases in favour of the legal representatives of the deceased 
applicant. After the grant of lease, the appellant filed another writ petition before the high 
court challenging the same on the basis that the said grant constituted a new cause of action. 
In the meantime, the interpretation placed on rule 25-A by the high court to the effect that it 
was clarificatory in nature was reversed by the Supreme Court in Saligram Khirwal v VOL" 
It was held that rule 25A was only prospective. It was further observed that the legal heirs 
shall be at liberty to make a fresh application in their own right. The writ petition filed in 
the high court was allowed to be amended in view of this judgment. The appellant raised a 
preliminary objection relating to the maintainability of the application for the grant of mining 
lease by the legal representatives of the deceased applicant. While rejecting the preliminary 
objection, the high court held that the controversy regarding allowing the legal representatives 
to be substituted for the deceased applicant stood concluded between the parties and attained 
finality by the rejection of the SLP by the Supreme Court and the subsequent decision in 
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Saligram Khirwal is of no consequence. While upholding the order of the high court, the 
Supreme Court observed: 

The subsequent interpretation of rule 25A by this Court, that it would have only 
prospective operation, in the case of Saligram (supra), would not have the effect of 
reopening the matter which was concluded between the parties. In our opinion, if the 
parties are allowed to re-agitate issues which have been decided by a Court of competent 
jurisdiction on a subsequent change in the law, then all earlier litigation relevant thereto 
would always remain in a state of flux. In such circumstances, every time either a statute 
or a provision thereof is declared ultra vires, it would have the result of reopening of the 
decided matters within the period of limitation following the date of such decision. In this 
case not only the High Court had rejected the objection of the appellant to the substitution 
of the legal heirs of Dr. Sarojini Pradhan in her place, but the SLP from the said judgment 
has also been dismissed. Even though, strictly speaking, the dismissal of the SLP would 
not result in the merger of the judgment of the High Court in the order of this Court, the 
same cannot be said to be wholly irrelevant. The High Court, in our opinion, committed 
no error in taking the same into consideration in the peculiar facts of this case. Ultimately, 
the decision of the High Court was clearly based on the facts and circumstances of this case. 


The Supreme Court thus reaffirmed the position that “a wrong decision by a court having 
jurisdiction is as much binding between the parties as a right one and may be superseded only by 
appeals to higher tribunals or other procedure like review which the law provides.” 


(h) Estoppel Against a Statute. —Whether or not a finding on a point of law can be res 
judicata, it is a settled principle that there can be no estoppel against a statute, for estoppel 
cannot supersede the law of the land.'4!! Thus, in Woomesh v Barada“ where a previous rent 
suit had been decreed at a rate which included illegal cess, the defendant was not precluded 
from questioning the legality of the claim; but, the applicability of a section to a particular 
transaction may be res judicata. The Bombay High Court has allowed the plea of res judicata 
to sanction what is prohibited by law. This was in case'“"4 where a mortgagor lessee of a portion 
of a bhag which was inalienable under the Bombay Bhagdari Act 5 of 1862, when sued for 
rent, was not allowed to plead that the bhag was inalienable because he had omitted to do so 
in a previous ex parte rent suit. In a later case,“ the Allahabad High Court dismissed a suit 
by a single co-sharer for rent because that form of suit was forbidden by section 194 of the 
Agra Tenancy Act. It was objected that the defendants had not raised this plea in previous rent 
suits and as to this, the court said that “where the law forbids a certain thing being done in a 
suit, no amount of failure by a defendant in previous suits to plead the positive bar created by 
legislature will prevent its being taken up in a subsequent suit.” 


(i) Modification of Statute—Unless it is expressly so provided, modification of statute 
cannot deprive a litigant of a substantive right which he had acquired before the modification 
came in force. The test in such cases seems to be whether a right claimed is a substantive 
right or a mere procedural right. An order of the execution court holding that the property 
in dispute was not rateable under section 16, Bundelkhund Land Alienation Act, 1908, is 


1411. Muhammad Maqsood v Hoshiar Singh, AIR 1945 All 377 : (1945) ILR All 394; Hunt v Wimbledon Local 
Board, (1878) 4 CPD 48; Shridhar v Babaji, (1914) ILR 38 Bom 709. 

1412. Woomesh v Barada, (1900) ILR 28 Cal 17. 

1413. Bindeshwari v Bhageshwari, AIR 1936 PC 46 : (1936) ILR 15 Pat 203 : 63 IA 53. 

1414. Chhaganlal v Bai Harkha, (1909) ILR 33 Bom 479. 

1415. Monohar v Baldeo, AIR 1927 All 505 : (1927) ILR 49 All 918, p 923; Rup Nath v Jagannath, AIR 1928 
Pat 227 : (1928) ILR 7 Pat 178; Thakur Bhageshwari v Bindeswari, AIR 1932 Pat 337 : (1933) ILR 12 
Pat 147; Batul Begum v Hemchand, AIR 1960 All 519. 


Res judicata Secll 301 
ee | 
a substantive right.'*!° In Colonial Sugar Refining Co Ltd v Irving,“ a right of appeal to a 
particular forum was considered by their Lordships to be substantive right and was held, not to 
have been lost as a result of the change in enactment, In Ram Karan v Ram Das'*'* a Full Bench 
of the Allahabad High Court held that if a tenant had been dispossessed before a new Tenancy 
Act and the cause of action had accrued before that Act came into force, then he was entitled 
to institute a suit in the civil court within 12 years of his dispossession, notwithstanding the 
provisions of the new Act that the forum should be the revenue court, and that the suit for 
possession should lie within six months only. Where as a result of change in law, new rights 
are conferred on parties, such rights are not barred as res judicata by decisions given before the 
new law came into force.'*!? In Board of Commr v Rutnaswamy'® it was held that a decision 
that a temple was an excepted one as defined in the Madras Hindu Religious Endowments 
Act, 1927, did not operate as res judicata on the question whether it was an excepted temple 
within that Act as amended in 1930. This decision was followed by the Andhra Pradesh High 
Court in Raghavendraswamy v Board of Commrs'**: wherein it was observed that the principle 
laid down therein was also applicable to a case where there was a change of circumstances 
and that it was not confined to changes in law. In NGDM Trust v RT Ramji, the legislature 
immediately on realising the adverse effect of section 121 of the Gujarat Town Planning and 
Urban Development Act, on operation of Bombay Tenancy Act to which the provisions of 
the Tenancy Act either apply or are realised, it would result into depriving the tenants of 
the status of deemed purchaser which was conferred on them; therefore, the state legislature 
enacted Gujarat Town Planning and Urban Development (Amendment) Act, 1986, which was 
brought into force wef 12 June 1985, by section 5 of the Amendment Act. It is provided that in 
the principle Act section 121 of the Transfer of Property Act shall be deleted wef 12 June 1985. 
In the opinion of the Gujarat High Court, the amendment was not applicable to a case 
where the statutory purchase had already taken place on 18 April 1957, when the tenant had 
become a deemed purchaser. Therefore, since the proceedings had already commenced on 18 
April 1957, and since the tenant had already become a deemed purchaser, the fixation of the 
purchase price was a step in aid of the statutory obligation of the mamlatdar and ALT to fix the 
purchase price of the parcel of land of a deemed purchaser had taken place on 1 April 1957. 
Such a decision where taken by the statutory authority as it is or as the instance of the deemed 
purchaser, would not render the decision of the authority nonest.'*”? The Hindu Religious and 
Charitable Endowments Act, 1927, was repealed by the new Act of 1959. A decision on the 
question under the repealed Act can be taken as res judicata tor purpose of Act of 1927 and not 
for the Act of 1959.42? Where a previous decision holds a decree to bea nullity because it was 
made under an Act which had no application to the territory in question, but the Act is se 
retrospectively extended by legislation to the territory and the decree is validated it was he 
that the decision holding the decree as a nullity cannot operate as res judicata. 
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[s 11.26.2.2] Condition II: The Same Parties or Parties under Whom any 
of Them Claim 


This condition is the principle that judgments and decrees bind only parties and privies.'*”” 


A privy is a convenient term of English law to describe a person who claims under a party. 
Latham J in a Bombay case!*”® classified persons other than parties as: (1) privies; (2) persons 
not claiming under parties but represented by them; and (3) strangers. 


The ground of a privy is property and not personal relation. To make a person a privy, he 
must have acquired an interest in the subject matter of action by inheritance, succession or 
purchase subsequently to the action, or he must hold the property subordinately, eg, as a sub- 
lessee. In the case of subordinate holder, however, the acquisition of the subordinate interest 
prior to the action would make the subordinate holder a privy to the judgment passed therein 
against the superior holder if the subordinate interest is of such a character that it is entirely 
dependent on that of the superior holder and automatically comes to an end as soon as the 
superior interest is extinguished.'*”” A privy who claims under a party is bound, for, he who 
takes the advantage must bear the burden—gqui sentit commodum sentire debet et onus. Persons 
represented are in fact parties through their representatives—Explanation IV. In the absence of 
fraud, an adjudication is binding on the first two classes, for as to strangers the maxim applies 
that res inter alios acta noceri non debet. 


(a) Same Parties—Parties are persons whose names are on the record at the time of the 
decision, and a party may bea person who has intervened in the suit.” A party who withdraws 
or whose name is struck off, ceases to be a party.'#° A person whose name has been inserted 
as a party through fraud without knowledge, or if he is a minor on record unrepresented by a 
guardian, cannot be said to be a party. A person who has unsuccessfully applied to be added 
as a party is also not a party.” Delay in filing suit was condoned by invoking section 5 of the 
Limitation Act. The third party was impleaded after that order was passed. That party disputed 
legality of the order condoning delay in appeal. Plea cannot be disallowed on principle of res 
judicata, as the issue decided was not “between the same parties”. Proposition that res judicata 
applies at two stages of the same litigation could not be invoked on the basis that an appeal is 
a continuation of the suit.'**! Even though a real owner has not been shown in the record as a 
party, a decree against his benamidar binds him; but this is not an absolute rule. If it is shown 
that the benamidar was not authorised to conduct the litigation and had therefore no right to 
represent the real owner, the decision against the benamidar does not bind the real owner.'** 
A party who dies during the pendency of the suit but whose name erroneously remains on the 
record is not a party.'** If the parties are different, there is no res judicata.“ A former suit by 
the plaintiff alone and in his own right does not bar a subsequent suit filed in the name of a 
deity.'**° Thus, A sues B for rent. The defence is that C, and not A, is the landlord. A fails to 
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= his title, and the suit is dismissed. A then sues B and C for a declaration of his title to 
the property. The suit is not barred, for the parties to the two suits are not the same, C not 
having been a party to the former suit.“ Earlier suit was for eviction, on the ground that sub- 
tenants had been illegally inducted. Sub-tenants were inducted prior to the commencement 
of the West Bengal Premises Tenancy Act, 1956, and before expiry of lease period. Suit was 
dismissed. Subsequent suit was filed after commencement of the West Bengal Act. Sub-tenants 
inducted before and after the commencement of the Act were joined as parties. Eviction on 
the ground of violation of section 13(1)(a) of the West Bengal Act, inter alia, was pleaded. 
It was held that earlier suit would not operate as res judicata, since the parties were not the 
same and the question of violation of provisions of the West Bengal Act was not involved in 
the earlier suit.'**”” A suit was filed to challenge the resolution of a municipality enhancing 
the fee for market stalls. In an earlier suit, the same resolution had been challenged by the 
members of another market through a representative suit. It was held that the finding given 
in the earlier suit did not operate res judicata as the present plaintiff was not a member of 
that market.'*** Where the parties to the suit are not the same, res judicata does not apply 
even if the issues (existence of relationship of partnership or employment, are the same; 
but, where the parties in the suit are the same as in the former suit and the judgment in the 
former suit has not been appealed from and allowed to be final, it is binding on the parties 
and they cannot be allowed to go behind it in the subsequent suit.'**° It has been doubted if 
the secretary of state can be said to be a party to Land Acquisition proceedings taken by the 
collector.'**' A bank which held goods pledged by a firm against cash credit facility, wished 
to adjust the amount recovered from the pledged goods for wiping out separate dues of the 
partners. The goods had not been pledged for individual debts of partners. It was held that 
this could not be done. Finding inter partes becomes res judicata.'*” Petition of Union of 
India about the competent authority appointed under Act 50 of 1962, was dismissed. It was 
held that special leave petition against such removal can be filed by Hindustan Petroleum 
Corporation as the grievance was independent of that of the government.'“? A judgment in 
a suit for injunction is not judgment in rem and binds only the parties to the suit. It may be 
true that a decree for injunction compels personal obedience and in a proper case would not 
be forced against the legal representatives. However, this proposition must have a qualification 
and that qualification is that when the injunction relates to doing something or not doing 
something in a property that was the subject matter of the earlier suit and the act was on the 
basis of ownership of an adjacent property or a right claimed in the property of the other side, 
then such a decree for injunction would be binding not only against the judgement-debtor 
personally but all those who claim through him.'*“* When once a decree is passed, it is obvious 
that the defendant in the suit, i.e., the judgement-debtor, would be precluded from carrying 
on blasting operations in his property. To say that he is succeeded by others, they would not be 
bound by the restraint relating to the enjoyment of the particular property to derogate from 
the principle of the public policy that there shall be no second litigation in respect of same 
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It cannot be a policy of law that every time an assignment of the decree in the scheduled 
property takes place, the decree-holder should institute a fresh suit against the assignees so as 
to prevent him from disobeying the decree obtained by the decree-holder against the original 
owner of the property.'“* A decree for permanent injunction does not prohibit the defendant 
from instituting a suit for declaration of his title and for recovery of possession from the 
very decree-holder. On legal principles that distinguish between ownership and possession, 
it is difficult to hold that the transferee is a “privy” in estate and the decree made against his 
transferor operates as res judicata against him.'**° A decree passed ex parte against one guarantor 
on the basis of certain documents cannot bind other guarantors who had no opportunity to 
put forth their case.'**” 


Direction in preliminary decree about inquiry into mesne profits does not adjudicate the 
controversy and is not res judicata,'*** Suit was filed for specific performance of an agreement 
of sale of undivided one-third share of the defendant. During its pendency, the share of the 
defendant was determined to be less than one-third, in partition. It was held that the partition 
decree passed during the pendency of the suit between the defendant and her co-owner could 
not operate as res judicata. Even if it be held that plaintiffs’ suit for specific performance was 
premature, that could only disentitle them to costs.” As an illustration of parties litigating 
under the same title see Radha Mohan v Eliza Jane Hilt.'*”° 


Merely because the petitioner was not a party to the petition, which were filed for 
objecting the refinery project, it could not be said that the same has no bearing on the present 
proceedings. Those proceedings were also filed by the petitioners in the public interest for the 
protection of environment and ecology. Thus, all these proceedings were filed for the same 
“interest and claim”. Therefore, when the subject matter of the earlier proceedings and the 
present proceedings is one and when the petitioners in both proceedings were having the same 
status, then the earlier decision will create the general principle of constructive res judicata.'*>! 
A suit was filed by the respondent against the Board or university for alteration of her date of 
birth in the matriculation certificate. The respondent did not make the state government a 
party to the suit. It was held that the decree against the Board or university which issued the 
matriculation certificate was not binding on the government. At best it can only be treated 
as a piece of evidence.'*” The order of the high court directing the receiver appointed by the 
Supreme Court to make demarcation in the disputed fisheries and thereafter, carry out the 
directions of Supreme Court in respect thereof. The state was neither made a party to the 
proceeding nor noticed by the high court before passing the high court. The order passed by 
the high court was also not challenged by the state. It was held that the said order does not 
operate as res judicata taking away the rights of the parties in respect of the said fisheries. 45° 


Dealing with the question of relevancy of former judgments under section 40 of the Indian 
Evidence Act, the Bombay High Court held in a case that where the defendant of the instant 
suit was not a party to the earlier suit, the earlier judgment would neither fall within the scope 
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of section 40 of the Indian Evidence Act nor the provisions of section 11 of the CPC would 
be applicable. "454 


For application of the rule of res judicata it is necessary that parties to the two suits or 
proceedings must also be same and they must be litigating under the same title. Where plaintiff 
in the subsequent suit was not a party in the earlier suit, the plea of the defendant that the 
plaintiff was aware of the suit and he should have got himself impleaded in that would not be 
tenable. There is no compulsion on a person to get himself impleaded in any court proceeding. 
If the defendant desired that the decision in the earlier suit would be binding on the plaintiff, 
he ought to have impleaded the plaintiff as a party in the earlier suit. Thus, the plaintiff 
being not a party in the earlier suit, the provisions of section 11 of CPC was held to be not 
attracted. 455 


(b) Res Judicata Between Co-Defendants.—As a matter may be res judicata between a plaintiff 
and a defendant, so it may be res judicata as between co-plaintiffs or between co-defendants. 
First, as to res judicata between co-defendants: if in a suit by A against B and C, there is a 
matter directly and substantially in issue between B and C, and an adjudication upon that 
matter is necessary to the determination of the suit, the adjudication may operate as res judicata 
in a subsequent suit between B and C in which either of them is plaintiff and the other 
defendant.'*** In other words, “if a plaintiff cannot get at his right without trying and deciding 
a case between co-defendants, the court will try and decide the case, and the co-defendants will 
be bound; but if the relief given to the plaintiff does not require or involve a decision of any 
case between co-defendants, the co-defendants will not be bound as between each other by any 
proceeding which may be necessary only to the decree the plaintiff obtains”. These are the 
limits within which the doctrine of res judicata should be applied as between co-defendants’ 


It is well settled that in certain cases principles of res judicata may be invoked to prevent a 
co-defendant(s) in a previous suit from filing fresh suit against other codefendant(s) if certain 
conditions are satisfied. In Govindammal v Vaidiyanathan,“” the Supreme Court reiterated 
the requisite conditions for applying the principle of res judicata between the co-defendants. 
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For application of doctrine of res judicata between co-defendants, four conditions must be 
satisfied namely: 


(i) There must be a conflict of interest between the defendants concerned; 


(ii) it must be necessary to decide the conflict in order to give the relief which the 
plaintiff claims; l 


(iii) the question between the defendant must have been finally decided; 
(iv) the co-defendants were the necessary or proper party in the former suit. 


The court made it clear that if these conditions are not fulfilled, the principles of res judicata 
cannot be made applicable between the co-defendants in a subsequent suit. 


If the plaintiff cannot get at his right without trying and deciding the case between co- 
defendants, the court will try and discharge the case, and the co-defendants will be bound by 
the decree; but, if the relief given to the plaintiff does not require or involve a question of any 
case between co-defendants, the co-defendants will not be bound as between each other. 


Where the above four conditions did not exist, the decree does not operate as res judicata. 
It must, therefore, be that all the persons who have right, title and interest are made parties 
to the suit and that have should have knowledge that the right, title and interest would be in 
adjudication and the finding or the decree there in would operate as res judicata to their right, 
title and interest in the subject matter of the former suit. Even in their absence, a decree could 
be passed and it may be used as an evidence of the plaintiff’s title either accepted or negatived 
therein. The doctrine of res judicata would apply even though the party against whom it is 
sought to be enforced was not eo-nomine made a party nor entered appearance, nor did he 
contest the question. 


The doctrine of res judicata must be applied to co-defendants with great care and caution. 
The reason is that fraud is the extrinsic collateral act which vitiates solemn proceedings of 
courts of justice. If a party obtains a decree from the court by practicing fraud or collusion, 
he cannot be allowed to say that the matter is res judicata and cannot be reopened. There can 
also be no question of res judicata in a case where signs of fraud or collusion are transparently 
pregnant from the facts on record. Therefore, in applying the doctrine of res judicata between 
co-defendants or co-plaintiff care must, of necessity be taken by the court to see that there 
must infact be a conflict of interest between the co-defendants or the co-plaintiffs concerned 
and it is necessary to decide the conflict as in order to give relief which the plaintiff in the suit 
claimed and the question must have been directly and substantially in issue and was finally 
decide therein.“ Three conditions to be fulfilled are: 


(i) a conflict of interest between the co-defendants; 


(ii) the necessity to decide that conflict in order to give the plaintiff appropriate relief; 
and 


(iii) a decision of the question between the co-defendants. '*°! 
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In Municipal Corp of Greater Mumbai v Pankaj Arora'*, the Supreme Court took into 
account the cautions issued by this book against misapplication of res judicata. The court 


quoted him with approval to hold — 


It is not to be assumed that matters in respect of which issues have been framed are all of 
them directly and substantially in issue. Nor is there any special significance to be attached to 
the fact that a particular issue is the first in the list of issues. Which of the matters are directly 
in issue and which collaterally or incidentally, must be determined on the facts of each case. A 
material test to be applied is whether the court considers the adjudication of the issue material 
and essential for its decision. 


Where the four conditions specified here for the purpose are satisfied an issue between co- 
defendants may become res judicata.'*®° If those conditions are present then the doctrine of 
res judicata would apply to the co-defendant even if he did not appear in the earlier suit and 
contest the question but subject to the qualification that in such a case it must be proved that 
he had or must be deemed to have had notice that the relevant question was in issue and would 
have to be decided.'*™ It may be added here that where by the existence of these conditions 
the decision operates as res judicata between the co-defendants in a subsequent suit by one of 
them, a co-defendant has a right of appeal against the decision even if the suit by that decision 
has been dismissed against them.'*® Even where their condition above set out did not exist 
and the judgment therefore does not operate as res judicata between the co-defendants, if the 
judgment has disposed off the question of the plaintiff's title, it can be taken into consideration 
as evidence of an instance where the plaintiff's title was negatived.'*°° Landlord sued for 
ejection of joint tenants. Their defences were not conflicting in that suit. Subsequently, one 
joint tenant sues for ejectment of the other tenant. It was held that the finding in the previous 
suit could not operate as res judicata in the subsequent suit between the joint tenants.” 


In Maung Sein Done v Pan Nyun'*® the intestate had left two daughters S and P and 
two sons. The sons took possession of his estate. Thereupon, S filed a suit against her two 
brothers and her sister P for administration of the estate and to recover her one-fourth share 
under Burmese Buddhist law. P filed no written statement but gave evidence for her sister, the 
plaintiff. The suit was dismissed on the ground that the succession was governed by Chinese 
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customary law under which the sons succeed to the exclusion of the daughters. Subsequently, P 
filed a suit for administration and to recover her one-fourth share. The Privy Council held that 
the suit was barred by res judicata as there was a conflict of interest between P and her brother, 
that conflict would necessarily have had to be decided to give S the relief she claimed and the 
question between P and her brother was finally decided. In Munni Bibi: v. Triloki Nath, 
M and K were rival claimants to a house. M alleged that the house belonged to her deceased 
father Amernath and claimed as his daughter. K alleged that the house belonged to her mother 
and that she had inherited it as stridhan property. A creditor of Amernath sued M and K to 
establish his right to sell the house as the property of Amernath. The court found that the 
house belonged to Amarnath and decreed the creditor's suit. Ks son paid off the creditors and 
took possession of the house. M sued to recover the house from K's son who claimed title under 
K. M urged that the question of title as between her and K was res judicata by reason of the 
decision in the creditor’s suit. The Privy Council held that the conditions of res judicata were 
established because there was a conflict of interest between M and K for it was only if the house 
belonged to Amernath that the plaintiff’s case could succeed and this question was decided in 
the plaintiff’s favour. Their Lordships observed that it was immaterial that K had not entered 
appearance or contested the suit for she was a proper party and had a right to be heard if she 
so desired. In a case, however, where one defendant actually gave evidence and supported the 
case of the other defendant, it was held that there was no conflict of interest and no res judicata 
between the defendants.'*”° 


A Hindu H dies leaving two daughters DI and D2 and a nephew XN. D1 sues D2 and N to 
recover certain property under an oral will of H. D2 claims the property under a will in writing 
executed by H. N claims the property as undivided nephew of H. The court finds that H and 
N were divided, that the will in writing is a valid will, and dismisses DJ’s suit. Subsequently, 
D2 sues N to recover the property under the written will. X contends that he and H were joint, 
and that he became entitled to the property by right of survivorship. The question whether 
Hand N were joint is res judicata. That question was directly and substantially in issue in the 
first suit and it was necessary to decide it in that suit to adjudicate upon D7’s claim, and it 
was decided against V.'*”' Another type of case in which a question between co-defendants 
may become res judicata is where a suit is brought against two or more defendants, and a will 
has to be construed by the court to adjudicate upon the plaintiff’s claim which is founded 
on the will. In such cases the decision with regard to the construction of the will on the rival 
contentions of the defendants may be res judicata in a subsequent suit by some or one of them 
against the rest,'*”? but not if no rival contentions were raised at all.'*”* A decree for partition 
is in favour of each party to whom a share is awarded and is res judicata not only as against 
the plaintiff,'4”* but as between the co-defendants.'*” A decision in a partition suit as to the 
outstanding due to the family and the debts binding on its members is binding on the parties 
and a second suit with respect to them is barred by res judicata. The rule followed in partition 
suits was extended where the validity of a will was in question in a suit in which the different 
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defendants who were beneficiaries under it took up attitudes which they considered to be most 
beneficial to them.'*”° 


(c) Res Judicata Between Co-plaintiffs—Next, as to res judicata between co-plaintiffs. As a 
matter may be res judicata between co-plaintiffs, subject to the same conditions which apply 
to the case of co-defendants.'*”’ 


(d) Res Judicata between Co-respondents.—The principle of res judicata has been held to bind 
co-defendants if the relief given or refused by the earlier decision involved a determination of 
an issue between co-defendants (or co-respondents as the case may be). This statement of the 
law has been approved as far back as in 1939 in Munni Bibi v Trilokinath, 478 where it has 
been said that to apply the rule of res judicata as between co-defendants three conditions are 
requisite. 

Where there was a conflict of interest between the two co-respondents, in appeal against 
award of tender, to highest bidder, and for the purpose of deciding the relief, if any, to be 
granted to appellant, it was necessary for the appellate court to decide whether one of co- 
respondents, i.e., highest bidder, was entitled to participate in the tender process and judgment 
of appellate court though is cryptic shows application of judicial mind to merits of the case, it 
can be said that all the three pre-requisite conditions to apply principle of res judicata between 
co-defendants are present and, therefore, judgment of appellate court disposing appellant's 
appeal would operate as res judicata to bind not only appellant but also co-respondents.'*” 


(e) Pro forma Defendant.—A party may be joined as a defendant in a suit merely because 
his presence is necessary in order to enable the court to effectually and completely adjudicate 
upon the question involved.'** In such a case, no relief is sought against him and the matter in 
issue in the suit is not in issue between him and any other party, and cannot, therefore, be res 
judicata against him. For instance, A, claiming to be entitled to possession of a tank as tenant 
of X, sues B for possession. X is joined as pro forma defendant and no relief is claimed against 
him. The suit is dismissed on a finding that B is the owner. X then sues B for possession and 
B contends that the issue of ownership is res judicata. This contention must fail for the issue 
was decided in the former suit between A and B, and not between X and B, for X was only 
a pro forma defendant.'**' Again, A sues B for possession of a house and joins C as a party 
alleging that part of the house had been let to him. The suit is decreed but the decree was not 
executed and became time-barred and subsequently, B sues C for possession. The decree in 
the first case does not operate as res judicata between B and C and indeed it in no way affects 
the legal relations between them.'**” Another instance is the case of Radha Kishun v Khurshed 
Hossein'“® where a prior mortgage, who was a pro forma defendant in a puisne mortgagee’s suit 
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for sale, was not barred from subsequently enforcing his own security.'** The fact that a party 
is described as pro forma or that no relief is claimed against him is not sufficient to avoid the 
bar of res judicata if the other conditions laid down in the sections are satisfied.'*®° Where in a 
suit for rent by A claiming as sole shebait, a contention was raised that B who was a pro forma 
defendant was also a co-shebait and that accordingly, a suit by A alone was not maintainable, 
a decision on the issue in favour of A would be res judicata in a subsequent suit between A and 
B on the question of co-shebaitship as the decision thereon in the previous suit was necessary 
for granting relief to the plaintiff.'**° 


(f) Parties in Subsequent Suit Claiming under Parties in Former Suit.—Res judicata not only 
affects parties but their privies, i.e., persons claiming under them and each privy stands in the 
shoes of the party under whom he claims. If the decree in the first suit is between A and B, 
then the finding is res judicata in the subsequent suit if the plaintiff claims under A and the 
defendant under B, or vice versa, or if the plaintiff is A and the defendant claims under B, or 
vice versa. If, however, the second suit is between parties claiming under A alone or under 
B alone there is, of course, no bar.'**” A decision in a suit under O XXI, rule 63, in which a 
claimant, the decree-holder and the judgment-debtor are all parties, would be res judicata on 
the question of title in a subsequent suit between them.'*** This observation will henceforth 


not be relevant on account of the deletion of O XXI, rule 63 by the Amendment Act, 1976. 
ILLUSTRATIONS 


(i) A sues B for a declaration of title to land and obtains a decree. A then sues C for possession. 
C contends that B is owner and that he is in possession as B’s tenant. The defence is barred. 


(ii) A sues B for a declaration of his right to a share in the rents of a bazaar and obtains a 
decree. C, a tenant of A, then sues D, another tenant of A, for a stall in A’s part of the bazaar. No 
finding in the first suit is res judicata.’ 


Whether one person is bound because he claims under another is a question of substantive 
law. The following are some instances of cases decided on this point with reference to the 
rule of res judicata: 


(i) A essee claims under his lessor, but a lessor does not claim under his lessee and so 
the dismissal of the lessee’s ejectment suit against a trespasser does not bar a similar 
suit by the lessor. "4? 


(ii) A purchaser at an execution sale acquires the right, title and interest of the judgment- 
debtor in the land sold and is bound by a decision between his landlord the decree- 
holder and the judgment-debtor as to its area; but, where mortgaged property 
is sold in execution of a mortgage decree and it is purchased by the mortgagee, 
a decision between the landlord and the mortgagor as to the rate of rent is not 
binding on the purchaser.'*”” 
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(iii) A purchaser at a revenue sale does not claim under the defaulting proprietor and is 
not bound by a decree against him.'*” 


(iv) A son in a joint and undivided Hindu family does not claim under his father;'4 but 
a son claiming under a custom of primogeniture claims under his father.” It is 
submitted that the decision in Kali Charan’s case is good law, despite the decision of 
the Privy Council that succession to an impartable estate of a mitakshara family is to 
the next holder by the rule of survivorship,'”° for the ratio decidendi is not affected 
by the abovementioned decisions of the Privy Council. 


(v) A remainderman does not claim under the life-tenant and a remainderman under a 
will is not bound by a decree against a widow who has a life estate under the will.'*”” 


The title by which the parties in the subsequent suit claim must have arisen “subsequently” 
to the commencement of the former suit— 


In order that a decision in a suit between A and B may operate as res judicata in a subsequent 
suit between A and C, it is necessary to show that C claims under B by a title arising subsequently 
to the commencement of the first suit. Thus, a purchaser, mortgagee, lessee or donee of a 
property is not estopped by a decree obtained in a suit against the vendor, mortgagor, lessor 
or donor commenced after the date of the purchase, mortgage, lease or gift;'*°* but, if the 
decree has been passed against the mortgagor before the mortgage, that decree would bind 
the mortgagee, he being a transferee from the mortgagor of an interest in the mortgaged 
property. '*” 

(g) Representative Suit : Explanation VI.—This section deals with representative suits, that 
is, suits instituted by or against a person in his representative, as distinguished from individual 
character. Suits brought or defended by one or more persons on behalf of themselves and 
others with the leave of the court under O I, rule 8, are common instances of this class. 
Explanation VI provides that where persons litigate bona fide in respect of a public right or a 
private right claimed in common for themselves and others, all persons interested in such right 
shall, for the purposes of this section, be deemed to “claim under” the persons so litigating. 
It refers to cases in which a decision in a suit may operate as res judicata against persons not 
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expressly named as parties to the suit as where a suit is instituted by A and B on behalf of 
themselves and others, or where it is instituted against A and B on behalf of themselves and 
others. The conditions under which the decision in such a suit may constitute res judicata are: 


(i) That there must be a right claimed by one or more persons in common for themselves 
and others not expressly named in the suit; 


(ii) that the parties not expressly named in the suit must be interested in such right; 


(iii) that the litigation must have been conducted bona fide on behalf of all parties 


interested;!5 and 


(iv) that if the suit is one under O I, rule 8, all the conditions of that section have been 
strictly complied with.” 


The Supreme Court, on being satisfied that the issues which the petition now wishes to raise, 
had been agitated directly and substantially, not only by the petitioner which was espousing 
the cause in the earlier litigation but also by the Union of India, it was held that judgment 
had settled the controversy and become final and binding in respect of the questions debated 
therein and the issues settled thereby. Since the issues now raised have been agitated twice 
over, it is not permissible for the petitioners to once again re-agitate the matter by coming 
now under the “cloak” of a form. Explanation VI to section 11 is subject to the essential 
condition that the interest of a person concerned has really been represented by the other; in 
other words, his interest has been protected after in a bona fide capacity. If there be any clash of 
interest between the persons concerned and is assumed representative, or if the latter deemed 
to collusion or for any other reason mala fidely neglects to defend the case, it cannot considered 
to be a representative interest. 


Shebait, Karnavan, Trustee, Administrator etc.—lf the parties in the subsequent suit can be 
said to have been represented by the parties in the former suit, the decision of the former suit 
will bind the parties in the subsequent suit. 


ILLUSTRATIONS 


Nine Akali Sikhs sue for the removal of the mahant of a religious institution. The suit is 
dismissed on the ground that the institution is a Hindu Dera and not a Sikh Gurudwara. 
Subsequently, and after the passing of the Sikh Gurudwara Act, 1925, 64 Sikhs sue for a 
declaration that the institution is a Sikh Gurudwara. The suit is not barred by res judicata as in 
the former suit, the plaintiffs were a sect of religious reformers and were not litigating on behalf 


of the general body of Sikhs.'°™ 


Government land was transferred in 1888 in trust and vested in the Municipal Committee 
of Lahore. Thereafter, the defendants encroached upon the land, and no action was taken by 
the committee till 1925, when a notice was served upon the defendant asking him to remove 
the encroachment. Defendant No. 1 thereupon, brought a suit for a declaration that he and 
his brothers were owners of the land, and had in any case acquired an indefeasible title by 
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adverse possession. The defendant succeeded on the latter plea. In 1933, the Secretary of State 
for India, who was not a party to the earlier litigation, sued for possession of the land. It was 
held that the Municipal Committee being constituted the trustee for the land represented the 
title for the time being, and the decree obtained against it operated as res judicata in the suit 
by government.” 


The plaintiffs, claiming to be trustees of the Malankara Jacobite Syrian Church, sued for 
possession of properties belonging to the church claiming that they were the lawful trustees 
and alleging that the defendants who had ceased to belong to that church were not its lawful 
trustees. There was a previous suit which was commenced as an inter-pleader suit but was 
converted into a representative action on behalf of the Syrian Christians of Malabar and the 
decision thereon affirmed the rights of the defendants. It was held by the Supreme Court 
that this decision was binding on all Jacobite Syrian Christians and the subsequent suit was 
accordingly, barred as res judicata.'*° 


In Purshottam Das Tandon v Military Estate Officer, the issue of title was kept open in the 
second appeal and the subject matter of the inter-pleader suit and the proceedings arising 
therefrom pertained to the entitlement of the contesting parties to receive rent in respect of 
the property in question. On the other hand, in the writ petitions, the appellant, claiming 
ownership, had sought mutation, as an owner, in the cantonment records and also the 
permission to raise construction, a right flowing from the incidence of ownership of the land. 
The subject matter of the two proceedings, i.e., inter-pleader suit and the appeals arising 
therefrom and the writ petitions filed by the appellant, it was held, therefore, cannot be termed 
to be directly and substantially the same so as to attract the principle of res judicata.” 


However, a shebait, a trustee of a devarstham, a mutavali, a karnum, a holder of vatan or 
saranjam lands, an administrator of the estate of a deceased person, a holder of an inam grant, 
represents each his successor; therefore, a decree against him will bind his successor.!’ If, 
however, the trustee of a temple, instead of representing the interest of the idol, allows a decree 
to be passed ex parte, the decree will not operate as res judicata in a suit by the succeeding 
trustee.” Though a decree passed in a scheme suit under section 92 will be binding as res 
judicata on all the members of the public under Explanation VI, that does not bar a suit for 
modification of the same.'*'® A decree against the karnavan of a tarwad in his representative 
capacity binds the members of the tarwad."""' There are certain purposes for which the official 
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assignee represents the insolvent.'”!* When, however, the official assignee brings the insolvent’s 
property to sale for the benefit of the creditors, he represents the whole body of creditors. When 
a claim to an attached house was dismissed, and on the insolvency of the judgment-debtor, the 
claimant filed a suit to establish his title to the house as against the official assignee, the suit 
was not barred by res judicata as the official assignee represented not the judgment-debtor but 
the whole body of creditors.'”!? A benamidar represents the real owner, and a decree against the 
benamindar binds the owner.'*"* So also, a decree obtained against the benamindar’s heir.” A 
decree passed in a suit against a farzidar is binding on the real owner in the absence of fraud 
of collusion. !5'6 It has been held by the Patna High Court'?”” that the rule that the benamidar 
represents the real owner has application only when there is a real transfer by A to B, but the 
deed is taken in the name of X for the benefit of B, but that when there is no real transfer and A 
puts the deed in the name of B without intending to vest any title in him, B does not represent 
A and a decree against him is not binding on A. Though there is a well-recognised distinction 
between the two classes of transactions,’’® it is submitted that for the purpose of section 11, 
they stand on the same footing. 


Joint Hindu family.—The question whether the manager of a joint Hindu family represents 
the other members in a suit affecting the family depends very largely upon the facts of the 
case. If he was acting in the suit in the interests of the minor members and with the consent 
of the adult members, they are all bound. The Kerala High Court has held that in the case 
of a manager of a joint Hindu family who under the Hindu law is entitled to represent the 
members of the family, the requirement of identity of parties with regard to the members of the 
family claiming as such in a subsequent suit, is satisfied.’ In such a case, it is not necessary 
that the plaint or the written statement should state in express terms that the manager was 
suing or was being sued as the manager. It is sufficient if he was suing or was being sued as 
representing the family.’ If the cause of action is a wrongful act of the father, the son who is 
not a party is not bound.'*” (For mortgage suits, see note under O XXXIV, rule 1.) 


A Hindu father suing or being used in a representative capacity can bind his minor as well as 
his major sons by special oath.""*? When the question is whether a debt incurred by the father 
is binding on the sons on the basis of the doctrine of pious obligation, it is open to the latter 
to raise the same in proceedings for the execution of the decree obtained against the father on 
the debt, provided they were not parties to the suit. Also, where a suit against the sons was 
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withdrawn by the plaintiff and dismissed without any decision on the merits, the question of 
the liability of the sons is not res judicata and can be gone into in execution.” A decree against 
a Hindu father passed by consent will be as much binding on the sons as the one passed after 
contest.' Any member of a joint family is entitled to file a suit to eject a trespasser from the 


family properties and the decision in such a suit would be binding on all the members of the 
family under Explanation VI.!>° 


Co-owners.—A co-owner of the equity of redemption who obtains possession of the 
property on redemption of the mortgage, should hold the same for the benefit also of the 
other co-owners, vide section 90, of the Indian Trusts Act, 1882. If the suit for redemption, 
prosecuted bona fide, ends in failure, there is no reason why the decree will not be binding 
on the other co-owners. Section 11 Explanation VI, provides for such a contingency, if it is 
shown that the plaintiff was bona fide litigating in respect of a right common to himself and 
to the other co-owners. Thus, where the suit for redemption, filed by some of the heirs to the 
mortgagor, was dismissed, the subsequent suit for redemption filed by an heir who was not a 
party to the earlier suit, would be barred by res judicata when the plaintiff in the second suit has 
no case of any fraud or collusion in the conduct of the earlier suit, nor does he have a special 
case apart from the case for redemption pleaded in the prior suit.” 


Suit was filed for permanent injunction against the karta of a joint Hindu family only (and 
not in his representative capacity) to restrain him from obstructing the free flow of water from 
a newly constructed drain. It was held that members of the family were not precluded from 
challenging the permanent injunction granted against the karta. Suit was not filed under O I, 
rule 8 of the CPC. The judgment rendered in the suit for permanent injunction against the 
karta was only a judgment in personam. An injunction acts or operates in personam and not in 
rem, and was therefore, not binding on the other members of the family. An injunction is a 
personal remedy and does not run with the land. A decree for an injunction is to be executed 
against the persons against whom the injunction is issued and cannot be executed against any 
other person in the absence of a statutory provision to that effect.” 


Hindu Widow and Reversioners.—A decree passed against a Hindu widow as representing 
the state of her husband in respect of a debt or other transaction binding on the estate, is 
binding upon the reversioners,'*”? unless, as was observed by their Lordships of the Privy 
Council in the Shivagunga case: 


it could be shown that there had not been a fair trial of the right in that suit—or, in 
other words, unless that decree could have been successfully impeached on some special 
ground. '**° 


The reason of this qualification is that though a Hindu widow represents the estate, to 
protect it;®’! but the judgment operates as res judicata only in respect of questions tried in 
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the suit.!»? The observations of their Lordships in the Shivgunga case, were construed in 
many cases to mean, that a decree passed against a Hindu widow or other limited heir did 
not bind the reversioners, unless the decree was passed in a suit contested to the end, and 
that neither a consent decree nor a decree on an award, however bona fide the compromise or 
reference might be, bound the reversioners; but, this view has now been definitely rejected by 
the Privy Council as it involves very extreme consequences, one of them being that a Hindu 
widow must fight the case up to the Privy Council, and another, that her opponent can 
never suggest a compromise because he would know that any compromise would be upset. 
The rule of law as now established is that a widow has power to compromise a suit, and a 
decree passed against her, though on a compromise or on an award, binds the reversioners 
as much as a decree in a suit contested to the end, provided the compromise was entered 
into by her bona fide for the benefit of the estate which she represents and not for her 
personal advantage.'*? A decree, however, against a Hindu widow not in her representative 
but personal character, does not bind the reversioners or a son subsequently adopted by 
her.!5 A decree passed against the legal personal representative of a Hindu widow in respect 
of her husband’s estate does not bind the reversioners, for the representative of a widow does 
not represent the estate of the husband.'°* 


There is no authority for the proposition that a Hindu widow, otherwise qualified to 
represent an estate in litigation, ceases to be so qualified merely owing to a personal disability 
or disadvantage as a litigant, although the merits of a suit by or against her are tried and the 
trial is fair and honest. The mere fact, therefore, that she is personally estopped from denying 
the material facts of a case is no ground for withholding the application of the rule enunciated 
at the commencement of this paragraph, namely that where the estate of a deceased Hindu was 
vested in his widow or other limited heirs, a decree fairly and properly obtained against her is 
binding on the reversionary heirs. Thus, where a Hindu widow instituted a suit for declaration 
that an adoption made by her to her deceased husband was invalid, and the suit was dismissed 
on the ground that the widow was estopped by her conduct for denying the validity of the 
adoption, and it was further found upon the facts that the adoption was valid, it was held, 
in a suit brought by the reversionary heir after the widow's death for a declaration that the 
adoption was invalid, that the reversionary heir was bound by the decision in the first suit as 
res judicata.’ The dismissal of a suit, brought by a widow on the ground that it was barred 
by the provisions of section 47 below, does not operate as res judicata so as to bar a subsequent 
suit by the reversioners.'*” 
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A suit by the next reversioner for a declaration that an alienation made by a Hindu widow 
is not binding on the reversioner is a representative suit on behalf of all the reversioners.!%2* A 
decree, however, against a Hindu widow not in her representative but personal character, does 
not bind the reversioners or a son subsequently adopted by her. A decree passed against 
the legal personal representative of a Hindu widow in respect of her husband's estate does not 


bind the reversioners, for the representative of a widow does not represent the estate of the 
husband, 540 


There is no authority for the proposition that a Hindu widow, otherwise qualified to 
represent an estate in litigation, ceases to be so qualified merely owing to a personal disability 
or disadvantage as a litigant, although the merits of a suit by or against her are tried and the 
trial is fair and honest. The mere fact, therefore, that she is personally estopped from denying 
the material facts of a case is no ground for withholding the application of the rule enunciated 
at the commencement of this paragraph, namely that where the estate of a deceased Hindu was 
vested in his widow or other limited heirs, a decree fairly and properly obtained against her is 
binding on the reversionary heirs. Thus, where a Hindu widow instituted a suit for declaration 
that an adoption made by her to her deceased husband was invalid, and the suit was dismissed 
on the ground that the widow was estopped by her conduct for denying the validity of the 
adoption, and it was further found upon the facts that the adoption was valid, it was held, 
in a suit brought by the reversionary heir after the widow's death for a declaration that the 
adoption was invalid, that the reversionary heir was bound by the decision in the first suit as 
res judicata.'*' The dismissal of a suit, brought by a widow on the ground that it was barred 
by the provisions of section 47 below, does not operate as res judicata so as to bar a subsequent 
suit by the reversioners.'*” 


A suit by the next reversioner for a declaration that an alienation made by a Hindu widow 
is not binding on the reversioner is a representative suit on behalf of all the reversioners.'*** A 
decree fairly and properly obtained against the reversioner in such a suit is binding not only 
upon him, but the whole body of reversioners presumptive and contingent on the one hand 
and the alienee or his representative on the other;'™* even gross negligence of the guardian of 
a minor reversioner would not avoid the plea of res judicata.’ 


(h) Explanation VI not Confined to O I, Rule 8.—Explanation VI is not confined to cases 
covered by O I, rule 8, but would include any litigation in which, apart from the rule altogether, 
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parties are entitled to represent interested persons other than themselves;'”*° as for instance, 
where each party in a partition suit claiming that the property, the subject matter of the suit, is 
joint, asserts a right or title common to others who make identical claims. If that very issue is 
litigated in another suit and decided, the others making the same claim are claiming a right “in 
common for themselves and others”. Each of them in such a case must be deemed to represent 
all those, the nature of whose claims and interest are common or identical.'”*’ 


(i) Exception to Ordinary Rule.—Explanation VI to section 11 is an exception to the 
ordinary rule of res judicata, even as persons who are not parties to the earlier proceedings 
in certain contingencies. However, in order to attract that provision, if there are any rules 
prescribed, which regulate the proceedings, they must be strictly complied with. If the 
procedural provisions are not strictly complied with, Explanation VI to section 11 can have 
no application.’ 


(j) Suit under Section 92 of the Code of Civil Procedure.—It cannot be said that the persons 
whose names are in the suit title are the only parties to the suit. The named plaintiffs being the 
representatives of the public at large which is interested in the trust, all such interested persons 
would be considered in the eyes of law to be parties to the suit. A suit under section 92 of the 
CPC is thus a representative suit and as such binds not only the parties named in the suit title 
but all those who share common interest and are interested in the trust. It is for that reason that 
Explanation VI to section 11 of the CPC constructively bars by res judicata the entire body of 


interested persons from re-agitating the matters directly and substantially in issue in an earlier 
suit under section 92 of the CPC. 


(k) Legal Representative.—L, a Karta of a joint family, endowed part of a property in trust 
and gifted the other part of the property to his daughter. The daughter, in turn, conveyed it to 
the trust; and the defendants were inducted as licencees, in the said house. A suit was filed by 
the sons of L (Karta) for the recovery of possession and mesne profits, on the ground that as per 
the trust deed executed by the daughter of L, the trust was entitled to the property, and that 
the defendant (inducted as licencees), had no right, title or interest in the property. During the 
pendency of this suit, the appellants (grandsons of L) filed a suit, claiming the said properties, 
on the ground that it was joint family property and they were entitled to one-tenth share in the 
same. It was held that the conclusive decision reached in the earlier suit, that the suit property 
was self-acquired property of Z and that the settlement deed in favour of his daughter and 
settlement executed by her were true and valid, would operate as res judicata in the suit filed 
by the grandsons. Earlier suit against son of L shall be deemed to be one brought against him 
as representing the family, and not in his individual capacity. 


Decision in respect of legal representation of deceased referred to under O XXII, rule 5 or 
Under O XXII, rule 10 of the CPC is not a decision on merits and as such it will not operate as 
res judicata when two categories of legal representative claim to be substituted or impleaded.'*' 
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The Supreme Court held that as a legal position, it cannot be disputed that normally, an 
enquiry under O XXII, rule 5, CPC as to whether a person is legal representative of deceased 
party is of a summary nature and findings therein cannot amount to res judicata, however, that 
legal position is true only in respect of those parties who set up a rival claim against the legatee. 
But such finding would be final and operate as res judicata as regards that suit and cannot be 
re-agitated. 


(I) Every Suit not a Representative Suit.—Earlier suit under sections 49 and 59, Uttar Pradesh 
Tenancy Act was filed by certain parties claiming tenancy rights for themselves. A was not a 
party herein. It was held that the decision in the earlier suit did not operate as res judicata 
against it." 


If a creditor sues merely the person who executes the instrument, he must satisfy himself by 
proceeding against the executant. The fact that the instrument (a pronote), was executed by 
two members of a joint family, is not a legal basis for treating it as binding on another member 
of the joint family who neither signed the note nor was a party to the suit. 


A co-owner of the equity of redemption obtaining possession of the property on redemption 
of the mortgage should hold the same for the benefit of the other co-owners also, vide section 90 
of the Indian Trusts Act, 1982, Explanation VI to section 11 of the CPC provides for such 
a contingency, if it is shown that the plaintiff was bona fide litigating in respect of a right 
common to himself and to the other co-owners. Thus, where the suit for redemption filed by 
some of the heirs of the mortgagor was dismissed, the subsequent suit for redemption filed 
by an heir who was not a party to the earlier suit would be barred by res judicata, when the 
plaintiff in the second suit has no case of any fraud or collusion in the conduct of the earlier 
suit, nor does he have a special case apart from the case for redemption pleaded in the prior 
suita 


Where a person claims a right for himself which happens to be common to him and others, 
he cannot be said to be litigating on behalf of the others, and the explanation does not apply.'””° 
So also, where a judgment against a defendant sued in his personal capacity as a trespasser, 
whose plea was that the property in question was reserved under a trust for sadhus, saints and 
for determining whether the property was the property of a public trust for charitable and 
religious purposes.” A decision in an application by one of several judgment-debtors for 
scaling down a decree under the provisions of the Madras Agriculturists’ Relief Act, 1938, 
does not bar the rights of the other judgment-debtors to apply for relief under the Act.'”* The 
condition that the litigation was conducted bona fide is necessary for the application of the 
section; but the court cannot, in the absence of fraud or collusion, treat negligence or gross 
negligence as want of bona fide,” or equivalent to fraud," 
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Where certain parties filed the earlier suit to claim tenancy rights for themselves, A, who 
was not a party to that suit, is not bound by the decision therein.'**! 


ILLUSTRATIONS 


(i) A decree in a suit against certain members of a sect alleged to be wrongdoers in their 
individual capacity cannot operate as res judicata in a subsequent suit against the other members 
of the sect,“ 


The wrong complained of in the former suit was that the defendants carried an idol in 
procession through certain streets and that such processions were in violation of plaintiff s rights. 
The suit was against the defendants in their individual capacity, and not as representing the sect 
to which they belonged. 


(ii) A, alleging that he is the proprietor of a village, sues B, Cand D for ejectment. The defence 
is that A is not the proprietor and that part of the village belongs to B, C and D, and the rest to 
X, Y and Z. The court finds that A is not the proprietor, and A’s suit is dismissed. A then sues 
X, Yand Z and also B, C and D for declaration that he is the proprietor of the village and for 
possession. The question of A’s title to the village is res judicata so as to bar the suit against B, C 
and D, who were parties to the former suit, but it is not res judicata so as to bar the suit against 
X, Yand Z who were not parties to the former suit. It cannot be said that B, C and D litigated in 
the former suit in respect of a private right claimed in common for themselves and X, Y and Z. 
They set up only their own right to a part of the property and as to the rest they alleged that it 
belonged to X, Y and 2. 


(iii) A files a suit on behalf of himself and other members of his community to establish a 
right to worship in a temple, but through oversight omits to give notice under O I, rule 8 to 
the other members of the community. The suit is dismissed but the judgment will not operate 
as res judicata to bar a subsequent suit by another member of the community to establish the 
same right.'°% 


The right referred to in this explanation may either be a public right or a private right. 
The words “public right” have been added into this explanation in view of the provisions of 
section 91 below. The right to have a public nuisance abated is a public right. The right of 
pasturage claimed by custom by the inhabitants of a village over a tract sry land or to take water 
from a spring or a well is a private right. 


In some of the cases, that arose under the Code of 1882, the opinion was expressed that 
the present explanation, so far as it relates to private right, must be confined to the cases where 
leave to sue has been obtained under section 30 of that Code [now O I, rule 8(1)];° but the 
explanation is not confined to suits under O I, rule 8, but extends to include any litigation in 
which apart from the rule altogether, parties are entitled to represent interested persons other 
than themselves;'* but, if the suit is one under O I, rule 8, the Privy Council has held that the 
provisions of the rule must be strictly complied with, otherwise the explanation will not apply, 
even though the omission is due to inadvertence and has caused no injury." It had previously 
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been held that it was sufficient if the litigation was carried on bona fide on behalf of all others 
interested. (See the under-noted cases! which are no longer law.) 


Suits by a Hindu widow or by a manager of a joint Hindu family or by a reversioner in her 
or his representative character are instances of this class. 


(m) Public Interest Litigation.—Explanation VI to section 11 of the CPC applies to public 
interest litigation as well, but it must be proved that the previous litigation was a public interest 
litigation not by way of a private grievance.” The writ petition before the Supreme Court 
was not inter partes dispute and was raised by way of public interest litigation. The Hon'ble 
Supreme Court observed that it may not be taken to have said that for public interest litigation, 
procedural law do not apply. However, at the same time, it has to be remembered that every 
technicality in the procedural law is not available as a defence when a matter of grave public 
importance is for consideration before the court. Even if it is said that there is a final order in a 
dispute of this type, it would be difficult to entertain the plea of res judicata.” 


The petitioner filed repeated writ petitions claiming compensation for victims of Railway 
accident. Although it was claimed to be in the public interest, the petitioner filed the writs in 
this own capacity without consent or authority from the injured persons. The petitioner also 
withheld the fact of dismissal of his earlier petition claiming the same relief. It was held by a 
Division Bench of the Bombay High Court that the record reflected the personal interest of 
the petitioner. Thus, the petition is hit by the principles of constructive res judicata.” 


The question of applicability of the principles of res judicata to Public Interest Litigations 
has taxed the mind of Judges and jurists alike. While some courts have found the principles to 
be applicable to PIL, some others rule out its applicability. Even the pronouncements of the 
Apex Court have not been consistent on this issue. While some decisions hold the rule not 
applicable to PIL,'*”* some others hold the rule applicable." But an overall view that emerges 
from a catena of pronouncements of the Supreme Court is a balanced approach, neither 
ruling out the application of res judicata in PIL altogether not holding it applicable in all cases 
genuinely affecting interest of the public. 


In V Purushotham Rao v UOI,’ GB Pattanaik J (as he then was), speaking for the Bench 


of Supreme Court, observed as follows: 


19. Coming to the second question, Explanation IV to Section 11 of the Civil Procedure 
Code postulate that any matter which might and ought to have been made ground of 
defence or attack in the former suit shall be deemed to have been a matter directly and 
substantially in issue in such suit. Order 2 Rule 2 of the Code of Civil Procedure provides 
that every suit shall include the whole of the claim which the plaintiff is entitled to make 
in respect of the cause of action and if he omits to sue in respect of, or intentionally 
relinquishes, any portion of his claim, then he shall not afterwards sue in respect of the 
portion, so omitted or relinquished. By virtue of Explanation to Section 141 of the Code 
of Civil Procedure, since proceedings under Article 226 of the Constitution are excluded 
from the expression “proceedings”, therefore, the Civil Procedure Code is not required to 
be followed in a proceeding under Article 226 unless the High Court itself has made the 
provisions of the Civil Procedure Code applicable to a proceeding under Article 226. Then 
again, the principles of Section 11 as well as Order 2 Rule 2, undoubtedly contemplate 
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an adversarial system of litigation, where the court adjudicate the rights of the parties and 
determines the issues arising in a given case. The public interest litigation or a petition 
filed for public interest cannot be held to be an adversarial system of adjudication and the 
petitioner in such case, merely brings it to the notice of the court, as the how and in what 
manner the public interest is being jeopardised by arbitrary and capricious action of the 
authorities. 


The Supreme Court quoted with approval the observation in its earlier judgment in Rural 
Litigation and Entitlement Kendra v State of Uttar Pradesh,” wherein the court had repelled 
the plea of application of res judicata by observing that “the writ petitions are not inter partes 
disputes and have been raised by way of public interest litigation and the controversy before 
the court is as to whether for social safety and for creating a hazardous environment for the 
people to live in, mining in the area should be permitted or stopped.” It was further observed 
in the case as follows: 

We may not be taken to have said that for public interest litigations, procedural laws 
do not apply. At the same time it has to be remembered that every technicality in the 
procedural law is not available as a defence when a matter of grave public importance is for 


consideration before the court. Even if it is said that there was a final order, in a dispute of 
this type it would be difficult to entertain the plea of res judicata. 


Finally, the Supreme Court Bench in the case of V Purushotham Rao (supra) cause to the 
conclusion that “the principle of constructive res judicata cannot be made applicable in each 
and every public interest litigation, irrespective of the nature of litigation itself and its impact 
on the society and larger public interest which is being served. There cannot be any dispute 
that in competing rights between the public interest and individual interest, the public interest 
would override”. 


In another case, Explanation VI to section 11 came up for consideration before the Supreme 
Court is Forward Construction Co v Prabhat Mandal,'*” wherein it was held that in view of 
Explanation VI, it could not be disputed that section 11 applies to Public Interest Litigation, as 
long as it is shown that the previous litigation was in public interest and not by way of private 
grievance. Further, the previous litigation has to be bona fide litigation in respect of a right 
which is common and is agitated in common with others. 


In Karnataka, the State Government had external into a Framework Agreement (FWA) 
with a private party for execution of a Project. The FWA was challenged in a Public Interest 
Litigation before the high court in HT Somashekar Reddy v Govt of Karnataka,'*”* wherein all 
the objections were decided against the petitioner and the PIL was dismissed. The Supreme 
Court confirmed the dismissal and the matter reached finality. In the second round of 
litigation, when the matter reached the Supreme Court, the findings of the high court in the 
earlier PIL stood in the way of maintainability of the petition. In State of Karnataka v All India 
Manufacturers Organisation,’ BN Srikrishna J speaking for the three-Judge Supreme Court 
Bench, dismissed the PIL with the following observation: 

47. In the face of such a finding by the High Court, Explanation IV to Section 11 
squarely applies as, admittedly by, the litigation in Somashekar Reddy (supra) exhausted all 
possible challenges to the validity of the FWA, including the issue of excess land. Merely 
because the present petitioners draw semantic distinctions and claim that the excess land 


not having been identified at the stage of the litigation in Somashekar Reddy (supra), the 
project should be reviewed, the issue does not cease to be res judicata ot covered by the 
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principles analogous there to. If we were to re-examine the issues that had been raised/ 


ought to have been raised in Somashekar Reddy (supra) it would simply be an abuse of the 
process of the court, which we cannot allow. 


In a case from Goa, the State Government issued two notifications granting rebate of 25% 
in Electricity Tariff in respect of power supply to Industrial Consumers. The decision to grant 
rebate was finalised by the Power Minister with placing the proposal before the Chief Minister 
or the Council of Ministers in violation of the Conduct of Business Rules. The notifications 
were quashed by the high court as being void ab initio and the dismissal was confirmed by the 
Supreme Court. In the second round of litigation in respect of notifications issued in 1996, 
it was urged that the State at no point of time before any Court raised the issue of the two 
notifications being void ab initio cannot be raised at this point of time in view of the principles 
of res judicata and doctrine of estoppel. Repelling the above contention, it was held by the 
Supreme Court that not raising object by the State does not disentitle it or prevents it from 
raising objections based on legal provisions.'”*° 


In a case from West Bengal a large number of plots had been allotted from the discretionary 
quota by the Chief Minister. In a PIL filed against these allotments, a three-Judge Bench of the 
Supreme Court presided over by SH Kapadia CJI observed as follows: 

In other words, the allotment of large number of plots in Salt Lake City, Kolkata had 
been the subject-matter of different writ petitions and/or appeal before the Calcutta High 
Court as well as this court and for one reason or the other the allotments in favour of the 
private parties had not been set aside, though there were doubts raised by the Calcutta High 
Court as well as this court regarding allotments under the discretionary quota of Chief 
Minister and the manner in which they were made. However, as all these judgments have 
attained finality, they cannot be permitted to be agitated over and over again including 
in the present writ petition. The principle of finality as well as fairness demand that there 
should be an end to the litigation and it is in the interest of public that issues settled by 
the judgments of courts, including this court, which have attained finality should not be 
permitted to be re-agitated all over again, interest rei publicae ut sit finis litium.’**' 


(n) Consent Decree in a Representative Suit on Behalf of the Public—In the undermentioned 
case,'**? the Privy Council left it an open question whether in India, persons instituting a suit 
on behalf of the public can bind the public by a compromise decree. The Bombay High Court 
has held that a consent decree made in a representative suit could be res judicata on the ground 
of estoppel whether the suit was under O I, rule 8 or under section 92.'”*° 


(o) Judgment in Rem.—As already explained, a judgment in a suit is binding only upon the 
parties to the suit and their privies. As a general principle, a transaction between two parties in 
judicial proceedings, ought not to be binding upon a third, for it would be unjust to bind any 
person who could not be admitted to make a defence, or to examine witness, or to appeal from 
a judgment he might think erroneous.'* There are, however, certain judgments which bind 
all the world and not only the parties to the proceeding in which they were passed and their 
privies. A judgment that is binding upon the parties and their privies only is called a judgment 
in personam. A judgment which binds all the world is called a judgment in rem, Judgments 77 
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rem are outside the scope of the present section. They are dealt with in the Indian Evidence 
Act, section 41. 


(p) Decree against Minor.—A decree passed against a minor properly represented is binding 
upon him to the same extent as a decree passed against an adult. A minor, however, is entitled 
to impeach a decree passed against him if the next friend or guardian for the suit is guilty of 
fraud or gross negligence in allowing the decree to be passed.’ It has been said in one case 
that any act or omission on the part of the guardian ad litem which in the result has brought 
prejudice to the minor's interest is gross negligence;'**° but, in another case,” the court said: 

It is not every kind of negligence that would be a sufficient ground for setting aside 
a decree, or for declaring that the proceedings in court are null and void, but where the 
guardian omits to do his plain duty and where by reason of such negligence a suit is decided 


against a minor, which would not have been otherwise decreed against him, it must be held 
that the guardian’s negligence contributed to the court proceeding in the manner it did. 


An omission on the part of a guardian ad litem to bring to the notice of the court a previous 
judgment between the parties for the purpose of raising the plea of res judicata has been held 
not to constitute negligence.'** 


A decree passed against a minor not properly represented is a nullity and cannot operate as 
res judicata;'*® but, it has been held that if a suit is brought on the minor’s behalf to set aside 
a sale in execution of such decree, but the plea that the minor was not properly represented in 
the suit in which the decree was passed is not then taken, it cannot be taken in a subsequent 
suit to set aside the decree and sale by reason of the rule contained in Explanation IV to 
the section. Orders in execution made against a judgment-debtor who is a minor duly 
represented by a guardian would be res judicata in subsequent execution proceedings and 
cannot be reopened by the minor after he comes of age.” 


[s 11.26.2.3] Condition III: Litigating Under the Same Title 


The third condition of res judicata is that the parties in the subsequent suit must have 
litigated under the same title in the former suit. The expression “same title” means the same 
capacity. Thus, where an heir of a deceased mortgagor sues for redemption of the mortgage 
on the footing that he represents the estate of the deceased mortgagor and obtains a decree on 
the finding that the mortgagee has been over-paid, a subsequent suit by the mortgagee against 
him, an executor of the deceased mortgagor for sale of the mortgage property, on the basis 
that the money was still due to him, is barred by res judicata.'*”’ Where in a suit between the 
mother-in-law on the one hand and her daughter-in-law and her adopted son on the other, it 
was held that the daughter-in-law had lost her right to adopt and that the adoption was invalid 
and thereafter, the daughter-in-law again adopted the same boy on the strength of a decision 
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of the Privy Council subsequently pronounced, it was held that a fresh suit by her to establish 
the adoption was barred as she was litigating in both the suits on the same title.'””’ A verdict 
against a man suing in one capacity will not stop him when he sues in another distinct capacity, 
and, in fact, is a different person in law'™ Thus, where a suit is brought by a person to recover 
possession from a stranger to a math property claiming it as the heir of a deceased mohunt, but 
the suit is dismissed on his failure to produce a certificate of succession to establish his Heirship, 
the dismissal is no bar to a suit by him as manager of the math on behalf of the math.” 
Where the trustees of a public charity fail in a suit to eject a trespasser, they are not barred from 
suing again as members of the public with the consent of the Advocate-General.! A decree 
against the trustee of a temple that certain property attached to the temple belonged to A and 
not the temple operates as res judicata in a subsequent suit by the worshippers of the temple 
against the heirs of A for a similar relief, as the title litigated is the same.'*”” The dismissal of a 
suit by A against B, C and D in their individual capacity on a finding that a temple is public 
property does not operate as res judicata against A in a subsequent suit brought by B, C, D 
and others in their representative capacity against A for a declaration that the same temple is 
public property.” A decree passed in a suit against certain persons sued as shebait of a temple 
is not res judicata in a suit in which they are sued as executors under a will. A decision 
given by a court in Chandernagore after its merger in the Indian Union in accordance with 
French law which had ceased to operate after merger is without jurisdiction and cannot operate 
as res judicata.‘ Similarly, the dismissal of a suit brought by a son against his father for 
maintenance claimed under an agreement is no bar to a suit by him against his eldest brother 
for a declaration that he is entitled to maintenance out of certain lands in his hands held under 
a sanad from government whereby, it was alleged, the lands were charged at the time of grant 
with the maintenance of the junior members of the family.'®! Where in a suit by A against B 
for the recovery of a property, B sets up a jus tertii in C, and the court finds that C has no title 
to property, and allows A‘ claim, the finding does not operate as res judicata in a subsequent 
suit by B after Cs death against A, claiming the same property as the heir of C, as it could 
not have operated as such against C himself.'°°? A judgment against a party will not operate 
as res judicata when he subsequently acquires a fresh title under section 43 of the Transfer of 
Property Act.'®° 


The principles of res judicata are not applicable to cases where the earlier order has been 
passed without jurisdiction. Such an order passed without jurisdiction would not be binding 
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on the other party even if no appeal is filed against it. The law on this point has been explained 
by AK Patnaik J in following words:'°" 

59. Thus, the Tribunal in its order dated 7-7-2006 has not just decided a dispute on the 
interpretation of adjusted gross revenue in the licence agreement, but has decided on the 
validity of the definition of adjusted gross revenue in the licence agreement. As we have 
already held, the Tribunal had no jurisdiction to decide on the validity of the terms and 
conditions of the licence including the definition of adjusted gross revenue incorporated in 
the licence agreement. Hence, the order dated 7-7-2006 of the Tribunal insofar as it decides 
that revenue realised by the licensee from activities beyond the licence will be excluded 
from adjusted gross revenue dehors the definition of adjusted gross revenue in the licence 
agreement is without jurisdiction and is a nullity and the principle of res judicata will not 


apply. 

A mortgagee in a possession does not lose the character of a mortgagee and become a 
trespasser because he refuses to deliver possession of the mortgaged property to the mortgagor 
on deposit being made in court of the amount payable on the mortgage. A executes a 
usufructuary mortgage of his property to B, and places B in possession thereof. At the proper 
time, A tenders the mortgage-debt, Rs 500 to B and asks to be restored to possession. B refuses 
to accept the tender on the ground that more is due to him and to deliver possession of the 
property to A. A sues B for redemption, and deposits Rs 500 in court. The court finds that the 
tender was proper and directs B to deliver possession to A. After entering into possession, A 
sues B to recover mesne profits from B from the date of the deposit in court to the date of the 
recovery of possession. The suit is barred for A “might and ought” to have claimed the mesne 
profits in the first suit. The suit is between the same parties litigating “under the same title,” 
that is, as mortgagor and mortgagee. The mortgage is not extinguished after the tender and 
deposit, and B does not become a trespasser after that date. It cannot, therefore, be said that 
the suit against B for mesne profits is against him as a trespasser, and not as a mortgagee.'® 


The words “between parties under whom they or any of them claim litigating under the 
same title” cover a case where the later litigant occupies by succession, the same position as the 
former litigant. There may be a succession by the ordinary rules of inheritance or succession by 
some very special rules as in the case of saranjam or vatan estates. The words of the section do 
not make any distinction between different forms of succession. A decree, therefore, against 
a saranjamdar may operate as res judicata against his heir and successor;!®° so also a decree 
against a vatandar.'°” 


[s 11.26.2.4] Condition IV: Court Competent to Try Such Subsequent Suit or the Suit 
in Which Such Issue has been Subsequently Raised 


The operative part of the section requires that in order that a decision made in a former 
suit operates as res judicata in a subsequent suit, it is necessary that the court which made such 
decision, must at the time of making it, be competent to try the subsequent suit or the suit in 
which the issue has been subsequently raised. Technical aspects of section 11, as for instance, 
technical or subjective competence of the earlier forum to adjudicate the said matter or grant 
leaves sought in the substantial litigation would be immaterial when the general doctrine of 
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res judicata is to be invoked.'* The fact that that court was competent to try the issue raised 
in the subsequent suit, is not enough. The new Explanation VIII inserted in the section by 
the Amendment Act, 1976, extends the applicability of the section by providing that an issue 
heard and finally decided by a court of limited jurisdiction competent to try such an issue, shall 
also operate as res judicata in a subsequent suit, although the court of limited jurisdiction was 
not competent to try the subsequent suit or the suit in which such issue has been subsequently 
raised. This would be so, however, provided the other conditions of the section are satisfied. 


(a) Court of Competent Jurisdiction —In order that a decision in a former suit may operate 
as res judicata in a subsequent suit, it is necessary that the court which tried the former suit 
must have been a court competent to try the subsequent suit. The words “competent to try 
such subsequent suit” must refer to the jurisdiction of the court to try the subsequent suit at 
the time when the first suit was brought.'® Mere competency to try the issue raised in the 


subsequent suit, is not enough. As stated by their Lordships of the Privy Council in Gokul 
Mandar v Pudmanund:'*"° 


A decree in a previous suit cannot be pleaded as res judicata in a subsequent suit unless 
the judge by whom it was made had jurisdiction to try and decide, not only the particular 
matter in issue, but also the subsequent suit itselfin which the issue is subsequently raised. The 
law is well-settled that even if erroneous, an inter-party judgement binds the party if the 
court of competent jurisdiction has decided the /is.'*'! In this respect the enactment goes 
beyond s 13 of the previous Act 10 of 1877, and also, as appears to their Lordships, beyond 
the law laid down by the judges in the Duchess of Kingstone’s case.'°" 


In Maqsood Ali v Hunter, the majority of the judges of the Oudh chief court however, 
held (Madeley J dissenting) after noticing the aforesaid observations of the Privy Council in 
Gokul Mander’s case and considering the cases decided by the high courts of Calcutta, Bombay, 
Madras, Lahore and the earlier decisions of the chief court of Oudh given after the decision 
of Gokul Mander’s case, that the section should be liberally construed and the word “suit” in 
the expression “such subsequent suit or the suit in which such issue is subsequently raised” 
should be construed to mean a part of a suit. Thus, where the entire cause of action upon 
which the subsequent suit is founded can be treated as divisible and if in the earlier suit one of 
the component parts of that cause of action was relied on, then the previous suit will stand as 
a bar to the extent of the matter involved in the earlier suit, though the second suit as a whole 
could not be tried by the court which tried the earlier suit. In the case which was before the 
Full Bench, the facts were as follows. A sued B in a munsiffs court for a declaration that he was 
entitled to annual maintenance allowance as the rate of Rs 200 which was charged on property 
purchased by Band for recovery of the sum due to him for one year. The suit was valued at less 
than Rs 2000 which was the pecuniary limit of the munsiff’s jurisdiction. B pleaded that there 
was no charge on the property and that in any event he was a bona fide purchaser for value 
without notice of the charge. His defence was overruled by the munsiff who gave a declaration 
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that the allowance was validly charged on the property that B had purchased with notice of 
the charge. A then sues B in a subordinate judge’s court for maintenance allowance for the 
subsequent years with a prayer that in default of payment, the charged properties be sold. As 
the claim was for six years with interest, the suit was valued at over Rs 2,000. Justice Bennet 
with whom the majority agreed, held that the cause of action on which the second suit was 
founded can be treated as divisible into two parts, namely: (i) a claim to annual maintenance 
allowance; and (ii) a claim to the arrears then due, and as the munsiff had given a declaration 
that A was entitled to annual maintenance that question could not be re-agitated in the second 
suit. This view that the word “suit” in the phrase “such subsequent suit” should be taken to 
mean “a part of the suit” is in clear conflict with the observations of the Privy Council in Gokul 
Prasad v Nageshar Sahai.'°\4 The point is now concluded by the decision of the Supreme Court 
in Gulab Bai v Manphool Bai in which it has been held that the word “suit” in the expression 
“such subsequent suit” should be construed literally and that it meant the whole suit and not 
merely a part of it or any issue.'®!° This is no longer correct, for, under Explanation VIII, an 
issue finally decided by a court of limited jurisdiction operates as res judicata in a subsequent 
suit even though the court deciding that issue was not competent at the time it decided that 
issue to try the subsequent suit or the suit in which such issue has been subsequently raised. 
To that extent, the legislature can be said to have reversed the “literal” construction placed 
by the Supreme Court in Gulab Bai v Manphool Bai and accepted the “liberal” construction 
advocated by the majority opinion in Maqsood Ali v Hunter. 


The court which decided the former suit may be a court of “exclusive” jurisdiction, or a 
court of “concurrent” jurisdiction, or a court of “limited” jurisdiction. As to superior court, 
nothing is presumed to be out of jurisdiction except what is expressed to be so; but with 
inferior courts, the presumption is to the contrary, that nothing is within jurisdiction, except 
what is expressed to be so.!®'6 


(i) Where the court deciding the former suit is a civil court and the court dealing with the 
subsequent suit is of a limited jurisdiction.—In one case adjudication was made by a competent 
civil court and a finding had been arrived at holding that the petitioner was in exclusive 
possession of the case land since 1929. The said finding was confirmed not only by the lower 
appellate court, but also by the high court in second appeal. It is no more res integra that the 
authority having limited jurisdiction is bound by the decision arrived at by the competent 
civil court relating to title. Thus, for all acts and purposes, the finding that the petitioner 
was in possession of the case land since 1929 is also binding upon the Orissa Prevention of 
Land Encroachment Authorities having limited jurisdiction under Orissa Prevention of Land 
Encroachment Act (6 of 1972).167 


The finding of the civil court in the earlier suit between the same parties that the defendant 
was in possession of land as trespasser and, not as a tenant, would operate as res judicata 
in subsequent suit for possession. Mere casual reference made by revenue courts, about 
relationship of landlord and tenant between the parties would not have any effect on civil 
court while adjudicating dispute between the parties. '°"* 


(11) Where the court which decided the former suit is one of “exclusive” jurisdiction.—If a matter 
directly and substantially in issue in a former suit has been adjudicated upon by court of 
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exclusive jurisdiction, the adjudication will bar the trial of the same matter in a subsequent suit 
Thus, courts of revenue have jurisdiction in respect of certain matters to the entire exclusion of 
a civil court;'®”? but, it is open to a minor to impeach in a civil suit a decree of a revenue court 
if his guardian has been guilty of fraud or gross negligence in allowing the decree to be passed 
against him.'*° The Deccan Agriculturalist’s Relief Act, 1879 gives exclusive jurisdiction to the 
court under that Act over a particular class of suits, and a decision in a previous suit tried by the 
court will be res judicata if the suit falls within the class to which the Act applies.'®! 


(iii) Where the court which decided the former suit was not a court of jurisdiction concurrent 
with that of the court in which the subsequent suit is brought.—In such a case, the court which 
decided the former suit cannot be a court “competent to try the subsequent suit” within the 
meaning of this section.'©” 


(iv) Where the court which decided the former suit was a court of concurrent jurisdiction. —In 
such a case, the court which decided the former suit might or might not have been “competent 
to try the subsequent suit.” If it was, the decision would operate as res judicata, but not 
otherwise. 


(v) Where the court which decided the matter in issue was a court of limited jurisdiction —In 
such a case, an issue decided by such a court operates as res judicata in a subsequent suit, 
provided that issue was within the competence of that court. It is no longer necessary that such 
a court was competent, at the time it decided that issue, to try the subsequent suit in which 
the same issue has been raised. 


Summarising the above, we may say that in order that a decision in a former suit may 
operate as res judicata, the court which decided that suit must have been either— 


e a civil court of competent jurisdiction; 

° a court of exclusive jurisdiction; or 

* a court of concurrent jurisdiction “competent to try the subsequent suit;” or 

e court of limited jurisdiction competent to try the issue raised in the subsequent suit. 


In a decision, the Calcutta High Court had to interpret the expression “court of limited 
jurisdiction” used in Explanation VIII. In rejecting the contention that a court of the munsiff 
by reason of its limited pecuniary jurisdiction is a court of limited jurisdiction, the court 
observed: 


If we are to interpret explanation VIII without referring to s 11, it may be said that a 
court of limited pecuniary jurisdiction is a court of limited jurisdiction. An explanation to a 
section is primarily meant for explaining the section itself. In our view, in order to ascertain 
the true meaning of the explanation VIII, it has to be read along with the provision of 
the section and not de hors it. It has already been stated that one of the conditions of 
the applicability of s 11 is that the court in which the former suit was instituted must be 
competent to try the subsequent suit. If the former court is unable to try the subsequent 
suit as it is beyond its pecuniary jurisdiction the decision of the former court will not be 
res judicata in the subsequent suit. If the legislature had really intended to remove the 
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condition relating to the competency of the former court, in that case, it would have 
removed the same from the section itself. In the face of the provision of s 11 retaining the 
said condition for the applicability of res judicata, that the former court must be competent 
to try the subsequent suit, it is difficult for us to accept the interpretation of explanation 
VIII as suggested on behalf of the applicant... In our view, courts of limited jurisdiction are 
courts other than the ordinary civil courts, insolvency courts, guardianship courts, probate 
courts etc. These courts are to try certain specific matters and in that sense they may be said 
to be courts of limited jurisdiction. These courts are also courts of exclusive jurisdiction in 
respect of the matters they are to try. The decisions of such courts operated as res judicata 
in subsequent suits not by virtue of s 11 but on the general principles of res judicata. By 
enacting explanation VIII, the legislature brought the decisions of such court within the 
purview of s 11... Under explanation VIII, the provisions of s 11 will apply to the subsequent 
suit when an issue has been heard and finally decided by a court of limited jurisdiction in a 
former proceeding. There is a clear indication in that regard in explanation VIII, for it does 
not say that the decision of an issue by a court of limited jurisdiction has to be made in a 
former suit. This is also an indication that explanation VIII does not contemplate that the 
two proceedings must be suits...so where both the former and subsequent proceedings are 
suits, to invoke the bar of res judicata the condition as to the competency of the former 
court to try the subsequent suit for want of pecuniary jurisdiction, s 11 will not apply.'% 


In order to attract Explanation VIII, the decision in the former proceeding must be final 
and not subject to the concurrent jurisdiction of a civil court.'°~ 


(b) Rules Governing Res Judicata.—The following are the principal rules as to concurrent 
jurisdiction: 

1. Concurrent as to pecuniary limit and the subject matter—The jurisdiction of the two 
courts must be concurrent as regards the pecuniary limit as well as the subject matter. The 
rule was laid down by Sir Barnes Peacock in Edun v Bechun'®” and it was approved by the 
Privy Council in Misir v Sheo Baksh. The learned Chief Justice said that there were in India 
many grades of courts with different pecuniary limits of jurisdiction presided over by judges 
whose qualification differed widely; that it would be improper that a finding as to the validity 
of an adoption or of a will in a petty suit in a munsiffs Court should be conclusive in a suit 
for a property of a large amount in a high court, and that by taking concurrent jurisdiction 
to mean concurrent as regards the pecuniary limit as well as the subject matter, this evil or 
inconvenience is avoided. In Run Bahadoor v Lucho Koer,'®’ the Privy Council said that: 

if this construction of the law were not adopted, the lowest court in India might 


determine finally and without appeal to the High Court, the title to the greatest estate in 
the Indian empire. 


It is essential therefore, that the first court was a court competent to try and decide not only 
the particular matter in issue but also the subsequent suit in which the issue is subsequently 
raised.'** 
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First, as to pecuniary limit—The jurisdiction of the court which decided the former suit, 
and that of the court in which the subsequent suit is brought, must be concurrent as regards 
the pecuniary limit. 


A sues B in court X to recover interest due on a bond for Rs 12,000. For the defence it is 
alleged that the amount actually lent by A was Rs 4000, and that A was not entitled to interest 
on more than Rs 4000. The court finds that the amount actually lent was Rs 4000 and awards 
A interest on that sum only. court X is a court of which the jurisdiction is limited to suits of 
which the value does not exceed Rs 5000. A then sues B in a High court to recover the principal 
sum of Rs 12,000, alleging that that was the actual amount lent by him to B. B contends that 
the actual amount advanced was Rs 4,000, and that the question as to whether Rs 12,000 
was lent or Rs 4,000 is res judicata. Section 11 (excluding Explanation VIII) envisages that 
the judgement in a former suit would operate as a res judicata if the court which decided the 
said suit was competent to try the same by virtue of its pecuniary jurisdiction and the subject 
matter to try the subsequent suit and that it is not necessary that the said court should have 
had territorial jurisdiction to decide the subsequent suit.'° 


The question is not res judicata, for the jurisdiction of court X being limited to Rs 5,000, 
it was not a court competent to try the subsequent suit in which the amount claimed is 
Rs 12,000. Pecuniary jurisdiction is determined by the plaintiff's estimate of the value of his 
claim and if the court awards less, that does not show that the suit was brought in the wrong 
court.'® A decision given in an earlier suit which had pecuniary jurisdiction over it at the then 
valuation is res judicata in a later suit instituted in a court of higher jurisdiction owing to the 
rise in the valuation of properties.'®" 


The plaintiff however, cannot prevent a decision in a previous suit from operating as res 
judicata by overvaluing the second suit.'®* Res judicata cannot be evaded if the former suit is 
brought in a court of inferior jurisdiction by artificially splitting up the cause of action. '®? 
Where A brought two suits in a provincial small cause court for compensation in each suit 
for loss of one parcel and the suits were dismissed, and he subsequently brought a suit in 
the munsiffs court, joining together the claims in respect of both the parcels so as to bring 
the valuation above the Rs 500 limit, it was held that the suit was barred on the principle of 
res judicata.‘ If a suit as to one parcel is dismissed in a munsiffs court, and then a suit is 
subsequently brought between the same parties on the same cause of action as to that parcel 
and several other parcels in the court of the subordinate judge, the second suit as to that one 
parcel will be barred by res judicata." The same principle would apply where the first suit 
instituted in the munsiffs court was in respect of a parcel of land and the subsequent suit 
brought in the subordinate judge’s court related to the whole parcel, the basis of the claim in 
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both the suits being the same. The issue raised in the former suit would not, however, be res 
eye l -+ 1636 
judicata so as to affect the portion which was not the subject matter of the first suit. 


Secondly, as to subject matter—The jurisdiction of the two courts must be concurrent as 
regards subject matter. Thus, certain courts have no jurisdiction to adjudicate upon questions 
of title, though that question may be gone into incidentally in order to decide the principal 
question. A finding on a question of title by such courts cannot operate as res judicata in a 
subsequent suit on title. This generally happens in the three following cases: 


(i) Where the first court is a civil court of limited jurisdiction.—A decision of a district munsiff s 
court in Madras in a suit for possession will not operate as res judicata in a suit for redemption 
of a mortgage, for a district munsiff’s Court is not competent to try a mortgage suit.” An 
order passed by the City Civil Court, Madras under section 69A of the Transfer of Property Act 
is no bar to a subsequent proceeding involving the question of title since the City Civil Court 
has limited jurisdiction under that section.'©* 


(ii) Where the first court is a Provincial Small Cause Court.—A decision in a suit for damages 
instituted in a provincial small cause court (a court not competent to try a suit on title) does 
not operate as res judicata in a subsequent suit for establishment of title’ and this is also the 
case when the small cause court decree is based on an arbitrator’s award.’ A decision in a suit 
for rent in a provincial small cause court (a court not competent to try a suit for possession) 
does not operate as res judicata in a subsequent suit for possession.'®*! 


(iii) Where the first court is a “revenue court” and the second court is a ‘civil court”.—A decision 
of a revenue court on a question of title is no bar to the trial of the same question by the 
ordinary civil courts, unless the revenue court is empowered by the legislature to determine 
questions of title so as to constitute it protanto, a civil court.'“? The reason is that courts of 
revenue are generally courts of jurisdiction limited to adjudicate upon questions of rent, tenure 
etc. There are, however, some matters of which, the decision by a revenue court is expressly 
declared by the Act constituting the court to have the force of decree in a civil suit,“ and 
some as to which it is declared that the decision shall be final.” In such cases, the decision 
of a revenue court will operate as res judicata so as to bar the trial of the same matter in a civil 
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court. When the Revenue Act bars suits claiming an alteration of shares made on a partition 
by a revenue court, a party to such a partition cannot sue in a civil court for an enhanced 
share;'®* but, if on a revenue partition one mahal has been allotted to several co-sharers jointly, 
a suit to declare the rights of such co-sharers inter se is not barred, for, it in no way interferes 
with the revenue petition;'“’ but, when a partition made by a Revenue Court has assigned to 
the plaintiff lands as under proprietor, a suit for a declaration that he is a superior proprietor, 
is barred.'** A decision of a revenue court in proceedings under section 3(4) of the Madras 
Cultivating Tenants Protection Act, 1955, that the tenant is not in arrears of rent is not res 
judicata in a suit in the civil court for recovery of rent, as the revenue court is not competent 
to try such a suit." The Supreme Court has held in Bhagwan Dayal v Reoti Devi'®® that the 
decision on a question of title by a revenue court under the Agra Tenancy Act did not operate 
as res judicata in a suit in a civil court which was not within the exclusive jurisdiction of the 
revenue court. In a case under the Agra Tenancy Act, 1901," an occupancy tenant sued in a 
revenue court to evict the defendant alleging that he was a sub-tenant. The suit was dismissed 
on the ground that the defendant was not a sub-tenant but probably a sharer in the occupancy. 
The plaintiff then sued in the civil court to eject the defendant as a trespasser, but the suit was 
dismissed on the ground that its object was to reverse the decision of the revenue court. This 
decision, it is submitted, is incorrect. The finding of the revenue court that the defendant was 
not a sub-tenant was final; but, it had no such jurisdiction to declare who were sharers in the 
occupancy, and in any event, its finding on that point was only incidental. The decision of a 
revenue court would not bar a subsequent proceeding though it seeks the same relief if it is 
under a different Act;'®? but, it would bar a subsequent proceeding in a civil court so far as 
the issue decided by the revenue court is concerned,'®* provided of course that the issue was 
within the competence of the revenue court. See note “Where the Court which decided the 
former suit is a court of exclusive jurisdiction” above. For the other cases, see footnote.'™ 


In an application made before the tenancy authorities, for possession of land, was dismissed 
on the ground of want of jurisdiction, subsequent civil suit against the tenant for recovery of 
possession of land was filed. The case was remanded by the high court, for hearing by the trial 
court, with a direction to refer the issue regarding tenancy to tenancy authorities. Section 11 
would not be a bar to the trial court in referring issues which were to be exclusively determined 
by a competent authority under the Act, to that authority. Nor should there arise any such 
question of res judicata in the competent authority deciding those issues, when referred to by 
the trial court. Earlier, the mamlatdar had declined to exercise jurisdiction, holding that the 
Act did not apply. If an issue was referred to it by the trial court under the Act, the question of 
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jurisdiction would not arise and there could be no question of res judicata as to jurisdiction of 
the mamlatdar on such reference." 


Land tribunal decided the question of tenancy. Where the plea of fixity of tenure under 
the Kerala Land Reforms Act was taken against decision of the land tribunal, an appeal was 
pending. It was held that the decision had not become final because the pendency of an appeal 
against the same and the principles of res judicata and estoppel did not apply. "$ 


The law relating to impact of decisions of revenue authorities on the question of title and 
ownership of land stands settled by various authorities including the Apex Court. It has been 
held that entries in the revenue records do not confer title on a person whose name appears 
in the record of rights. The creation of Jamabandi neither created any right and title is favour 
of one or the other nor cancellation of Jamabandi extinguishes right and title of actual owner. 
The entries in the revenue records or Jamabandi have only “fiscal purpose” and no ownership 
is conferred by such entries. 


It has been held by the Jharkhand High Court that such Revenue Authorities while deciding 
a mutation proceeding have been held to be not a court of law and the mutation proceeding 
before them are not judicial proceeding, an order passed therein are not order passed by a court 
of law. Therefore, provisions of section 11 of the code would not apply to such proceedings. "7 


(iv) Where the first court is a “criminal court” and the second court is a “civil court” —Criminal 
proceedings are not a “suit”; hence, no finding of a Criminal Court can be res judicata in a 
subsequent suit. It has thus, been held, that a conviction or an acquittal in a criminal case is 
not conclusive in a civil suit for damages in respect of the act charged against the accused.'®* 


The principle that a decision in a criminal proceeding does not operate as res judicata in 
civil proceeding, or vice versa; cannot be made ipso facto and applicable to a decision under 
section 35 of the Advocates Act, 1961, because the nature of proceedings has been termed as 
quasi-judicial. The basic distinction between criminal proceedings and the proceedings under 
section 35 of the Act, which comes into existence as a result of a complaint is to be borne 
in mind. The proceedings against an accused for committing a crime is one in the name 
of the State in exercise of its sovereign power and in respect of breach of a public right and 
furthermore, duties which affect the whole community.'®” On this principle, the finding of a 
criminal court that A assaulted or abducted B is not res judicata in a suit for damages against 
A for assault or abduction;' nor is an acquittal a bar to a civil suit against the accused. '®® 
A conviction by a criminal court does not bar an advocate from challenging the order in 
disciplinary proceedings before the civil court under the Advocates Act.'°° 


An application was filed by an accused that the complaint petition filed against her without 
obtaining requisite sanction under section 188 of the Code of Criminal Procedure was bad 
in law as the offence was committed outside India and she was not a citizen of India. The 
application of the accused was dismissed. Thereafter, she filed another petition raising the 
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contention that the order taking cognizance was bad in law. The Supreme Court held in 
the case that the second petition filed by her against the order taking cognizance cannot be 
dismissed on the ground of res judicata. The principles analogous to res judicata. The principles 
analogous to res judicata have no application with regard to criminal cases. It was observed that 
where jurisdictional issue is raised, save and except for certain categories of cases, the same may 
be permitted to be raised at any stage of the proceedings.'°° 


The High Court of Bombay has held that the judgment of a civil court may in a proper case 
be admissible in evidence in a criminal proceeding between the same parties. Thus, where A 
charged B with criminal breach of trust in respect of certain items, and it appeared that all those 
items had been dealt with by the civil court and the contention of the accused with reference 
to all of them had been found to be correct by that court, it was held that the judgment of the 
civil court was admissible in evidence in the criminal proceedings.'* 


2. Competency of the former court to be determined as on the date of the “former suit” and not 
as on the date of the “subsequent suit”°°—The words “court competent to try such subsequent 
suit” refer to the jurisdiction of the court at the time when the first suit was brought. If at 
that time such court would have been competent to try the subsequent suit had it been then 
brought, the decision of such court would operate as res judicata, although on a subsequent 
date, by a rise in the value of the property, that court had ceased to be a proper court, so far 
as regards its pecuniary jurisdiction, to take cognizance of a suit relating to that very property. 
The leading case on the subject is Gopi Nath v Bhugwat.'°® In that case, a suit was brought 
in the year 1860 to recover certain property of which the value at that time was less than 
Rs 1,000; therefore, the proper court to try it was that of the munsiff. A second suit was 
afterwards brought in the year 1880 between the same parties in the court of the subordinate 
judge to recover the same property which had then risen in value and became worth more than 
Rs 1,000. The matter directly and substantially in issue in both the suits was the same, and 
the question arose whether the decision of the munsiff in the first suit operated as res judicata 
in the second suit. It was contended that as the munsiff could not have tried the second suit 
in consequence of the value of the property being more than Rs 1,000, his decision could not 
have the effect of res judicata; but, it was held that the decision operated as res judicata, for 
if the second suit was instituted in the year 1860, that is, at the time when the first suit was 
brought, the munsiff s court would have been competent to try it. Mitter J ruled: 

The reasonable construction of the words “in a court of jurisdiction competent to try 
such subsequent suit,” seems to us to be that it must refer to the jurisdiction of the court 
at the time when the first suit was brought, that is to say, if the court which tried the first 
suit was competent to try the subsequent suit if then brought, the decision of such court 
would be conclusive under s 13 [of the Code of 1882], although on a subsequent date, 
by a rise in the value of such property or from any other cause the said court ceased to be 


the proper court, so far as pecuniary jurisdiction is concerned, to take cognizance of a suit 
relating to that property. 
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The same view has been taken by the High Court of Madras.'°*’ It has, however, been held 
by the court that the augmentation of a pecuniary claim by accrual of interest is not similar to 
a rise in the market-value of a property, and that though in the latter case the decision in the 
prior suit may operate as res judicata, it cannot in the former case;'®* but, it will operate as res 
judicata, if the claim for interest is not bona fide and is clearly untenable.’ 


In deciding the competency of the court (which had decided the former suit) to try the 
subsequent suit, regard must be had to the jurisdiction of the court on the date of the former 
suit. Suit property was valued in 1973 at Rs 60,000. No evidence was produced to show 
as to what was the value in 1960. Having regard to the steady rise of prices of property, it 
could not be assumed that the property would be more than Rs 50,000 in value in 1960. In 
the circumstances, the decision in the earlier suit was held to have been given by a court of 


competent jurisdiction.'°”° 


3. Competency of the trial court determination, not of the appellate or execution court.—It is 
the competency of the trial court which determined the former “suit” that must be looked to, 
and not that of the appellate court in which that suit was ultimately decided on appeal!®! or 
of the executing court'®” A suit is instituted in a munsiff s court. An appeal from the decree in 
that suit is preferred to a district court. A subsequent suit relating to the same matter in issue 
is brought into in a district court. The decision in the first suit cannot operate as res judicata in 
the subsequent suit, for though the district court that heard the appeal may have jurisdiction 
to try the subsequent suit, the munsiff s court, that is the court which decided the former suit, 
is not a court of jurisdiction competent to try the subsequent suit. 


Though an appeal lies from a decision of a Talukdari Settlement Officer to the district 
court, yet the decision does not operate as res judicata in a subsequent suit in the district 
court, for a settlement officer is not a court competent to try a civil suit; he is merely an 
administrative officer.!°” 


4. Competence of court when there is a court with preferential jurisdiction.—A court does 
not cease to be a “court of competent jurisdiction to try the subsequent suit,” if its inability 
to entertain it arises not from incompetence, but from the existence of another court with a 
preferential jurisdiction.'°* Thus, a finding by a munsiffin a suit for possession under section 9 
of the Specific Relief Act, 1877 (Now Act 47 to 1963), instituted in his court that the plaintiff 
was wrongfully dispossessed by the defendant, in res judicata on the issue as to wrongful 
dispossession in a subsequent suit brought by the same plaintiff against the same defendant 
for damages for wrongful dispossession in a court of small causes. When a suit under section 9 
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of the Specific Relief Act, 1877 (Now Act 47 to 1963) is dismissed on the ground that the 
plaintiff was not in possession within six months of the institution of the suit, the finding 
operates as res judicata in a subsequent suit on title on the question whether the suit is barred 
by the special limitation under Article 3 of Sch III of the Bengal Tenancy Act, 1885.!°” 


5. Both the suits are in revenue court, but appeals lie to different authorities.—A decision on 
a matter directly and substantially in issue in a suit tried by a revenue court may operate as res 
judicata in a subsequent suit brought in the same court though the character of the suits may 
be such that in one case an appeal lies to the commissioner, and in the other, to a district court. 
The fact that in the two suits appeals lie to different courts does not affect the application of 
the rule of res judicata.'*° 


(i) Explanation I].—Under the Code of 1882, the high courts of Bombay'®”’ and Madras'°’® 
held that a decision in a suit in which no second appeal was allowed by law, such as suits of a 
nature cognizable by court of small causes when the amount or value of the subject matter does 
not exceed Rs 500, could not operate as res judicata in a subsequent suit in which appeal was 
allowed. The High Court of Calcutta dissented, holding that a decision in a suit could operate 
as res judicata, notwithstanding that no second appeal was allowed by law in that suit.'®” 
Explanation II affirms the view taken by the High Court of Calcutta that the competence of a 
court does not depend on the right of appeal from the decision of such court.'**° 


(ii) Judgment of court not competent to deliver it.—A judgment delivered by a court not 
competent to deliver it cannot operate as res judicata,‘®*' since such a judgment is not of any 
effect.'**? It is a well-settled position in law that if a decision has been rendered between the 
same parties by a court, which had no jurisdiction to entertain and decide the suit, does not 
operate as res judicata between the same parties in subsequent proceedings.'*** The context, 
scheme and terms of the Tamil Nadu Buildings (Lease and Rent Control) Act, 1960, show 
that the rent controllers decision on questions of title, is not final. Hence, that decision 
cannot be res judicata;'° and it has accordingly been held that a decree passed by a court 
in the mofussil with respect to lands situated within the ordinary original civil jurisdiction 
of the Calcutta High Court is not res judicata in a suit in the High Court of Calcutta.’ In 
the absence of a certificate from the collector, a civil court has no jurisdiction to try a suit 
relating to any pension or grant of money or land revenue made by the government, and a 
judgment of a civil court in such a suit without a certificate under section 6 of the Pensions 
Act cannot operate as res judicata. When a suit was brought in a court in district X on a 
mortgage of property situated in district Y and a decree was passed without any adjudication 
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a the question of jurisdiction, the decree did not operate as res judicata so as to bar a suit 
to set aside the decree for want of jurisdiction.'®*” (See in this connection, section 44 of the 
Indian Evidence Act, 1872). For this purpose, there is no distinction, so far as chartered 
high courts are concerned, between cases where a court has no jurisdiction at all to try a suit 
and cases where it cannot exercise jurisdiction unless leave to sue has been obtained under 
clause 12 of the charter. Therefore, a judgment delivered by a chartered high court in a suit 
which it has no jurisdiction to try unless leave to sue has been obtained, cannot operate as 
res judicata, if leave to sue was not obtained.'®** A question of law which does not require a 
fresh investigation into facts may be allowed to be raised at a later stage of a proceeding, but 
that is subject to the qualification that the question is not concluded by a decision between 
the same parties.'**? The observations or conclusions, however, it may be called, contained 
in a proceeding, if directly opposed to the mandatory provisions contained in Sick Textiles 
Undertaking Act, cannot be accorded in sanctity or finality, or given any binding force so 
as to constitute either estoppel or constructive res judicata. Such illegal directions directly 
opposed to the statute, will be void ab initio.!°° 


The Supreme Court has held that an order passed by a court without jurisdiction would 
be a nullity. It will be coram non judice. It is non est in the eye of law. Principles of res judicata 
would not apply in such cases.'©! 


Where a court assumes jurisdiction erroneously and in disregard of statutory provisions, the 
decision will still be res judicata if the party affected does not raise any objection. °? 


The rule embodied in section 11 applies to declaratory suits also and therefore, a decision 
in a prior suit instituted in court A cannot bar a subsequent suit for declaration in court B 
if court A was not competent to try it. Hence, section 43 of the Specific Relief Act, 1877 
(Now Act 47 to 1963), which is general in its terms must be read subject to the conditions 
enumerated in section 11.1%? Where a contract provided for suits thereon being instituted 
in a specified court and contrary to its terms, a suit was instituted by a party in a different 
court and that resulted in a decree, it was held that it would not operate as res judicata in a 
suit subsequently filed in the court specified in the agreement.’ It is submitted that this 
decision is erroneous. When a suit is instituted in a court different from that specified in 
the agreement, that would be a ground for taking action under section 10 of the CPC; but, 
where that is not done and the suit is decreed, the decree is valid and will operate as res 
judicata as the court derives its jurisdiction from the CPC, and not from an agreement of 
parties.'° 


(iii) Decision on a question of jurisdiction.—The principle of res judicata is a procedural 
provision. A jurisdictional question if wrongly decided would not attract the principle of res 
judicata. When an order is passed without jurisdiction, the same becomes a nullity. When an 
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order is a nullity, it cannot be supported by invoking the procedural principles like estoppel, 
waiver or res judicata. 


The law is well-settled that a court which has no jurisdiction to try a cause cannot by its own 
erroneous decision confer on itself competence to decide it, and its decision on the question 
of jurisdiction cannot operate as res judicata in a subsequent suit between the parties.” The 
court which has no jurisdiction in law cannot be conferred with the jurisdiction by applying 
principles of res judicata. It is well-settled that there can be no estoppel on a pure question of 
law, 1698 


Decision of rent controller under Andhra Pradesh Buildings (Lease, Rent and Eviction) 
Control Act (15 of 1960), section 8(5) and 20 (iv) in a petition under section 8(5) of the Act, 
on jurisdictional facts, is not conclusive and final and does not operate as res judicata.’ “In 
respect of reliefs that can be granted by the Tribunals under the Rent Act, their decisions are 
final. But in respect of a relief which cannot be granted under the provisions of the Rent Act 
and where questions are decided incidentally, they cannot be considered as final so as to oust 
the jurisdiction of civil court nor do such findings operate as res judicata as the decisions are 
not final.” Conversely, the decision relating to jurisdiction cannot be said to constitute the 
bar of res judicata where the court by an erroneous interpretation of a statute holds that it has 
no jurisdiction.” It is submitted that the decision of the High Court of Madhya Pradesh'”” 
to the contrary requires reconsideration; but, where a court would have jurisdiction over the 
subject matter if certain facts existed, a decision given in a previous litigation between the 
parties as to the existence of those facts would be binding on them in a subsequent suit.” 
The position is the same when a party alleges facts when if true, would give jurisdiction to 
the court, and they are not denied by the opposite party and a decree is passed. In that case, 
the question of jurisdiction must be held to have been decided by implication and the decree 
would be constructively res judicata;'’ and so, where two suits in ejectment were filed in the 
small cause court, Calcutta, with reference to two different portions of a house and that court 
would have paid pecuniary jurisdiction to try them only if the two portions were demised 
under distinct leases and both the suits were decree, a plea by the tenant in a subsequent suit 
that both the portions were demised under one lease was held to be barred as res judicata. 7 


In applying the principles of constructive res judicata, a distinction should be made between 
the decisions given by ordinary courts and those given by tribunals with limited jurisdiction. 
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While ordinary courts would have jurisdiction to decide whether they have jurisdiction to try 
a cause, even if in the result they should come to the conclusion that they have not, tribunals 
are competent to decide the question of their jurisdiction only if they are authorised,'”° If a 
tribunal for the purpose of deciding the question relating to its jurisdiction finds it necessary 
to decide another matter that matter, does not become a matter of its exclusive jurisdiction nor 
does it operate as res judicata.” Where there is inherent lack of jurisdiction in the tribunal, 
even a failure to raise the objection before such tribunal is by itself no bar against raising it in 
a subsequent writ petition.'7° 


(iv) Judgment obtained by fraud or collusion.—A judgment obtained by fraud or collusion!” 
cannot operate as res judicata (Evidence Act, 1872, section 44). Fraud is an extrinsic collateral 
act which vitiates the most solemn proceedings of courts of justice. Lord Coke says, 


it avoids all judicial acts, ecclesiastical or temporal. 17° 


Where a decree is impeached on the ground of fraud, the fraud alleged must be actual 
positive fraud, a meditated and intentional contrivance to keep the parties and the court in 
ignorance of the real facts of the case, and the obtaining of the decree by that contrivance. 
The mere fact that a decree has been obtained by perjured and false evidence is no ground 
for setting it aside on the ground of fraud.'”"’ Mere negligence on the part of the manager of 
a joint Hindu family in conducting the suit would not ordinarily be a ground for excluding 
the operation of res judicata; but gross negligence may in such a case be evidence of fraud or 
collusion.” It seems to us that when a finding as to title to immovable property is rendered 
by a court of small causes res judicata cannot be pleaded as a bar in a subsequent regular civil 
suit for the determination or enforcement of any right or interest in an immovable property. 
In order to operate as res judicata, the finding must be one disposing off a matter directly 
and substantially in issue in the former suit and the issue should have been heard and finally 
decided by the court trying such suit. A matter which is collaterally or incidentally in issue for 
the purpose of deciding the matter which is directly in issue in the case cannot be made the 
basis of a plea of res judicata. It has long been held that a question of title in a small cause suit 
can be regarded as incidental only to the substantial issue in the suit and cannot operate as res 
judicata in a subsequent suit in which the question of title is directly raised.’ The doctrine 
of res judicata must however be applied to co-defendants with great care and caution. The 
reason is that fraud is the extrinsic collateral act, which vitiates the most solemn proceedings 
of courts of justice. If a party obtains a decree from the court by practicing fraud or collusion 
he cannot be allowed to say that the matter is res judicata and cannot be reopened. There can 
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also be no question of res judicata in a case where signs of fraud or collusion are transparently 
pregnant from the facts on record. Therefore, in applying the doctrine of res judicata between 
co-defendants or co-plaintiffs care must, of necessity, be taken by the court to see that there 
must in fact be a conflict of interests between the co-defendants or the co-plaintiffs concerned 
and it is necessary to decide the conflict as in order to give relief which the plaintiff in the suit, 
claimed and, the question must have been directly and substantially in issue and was finally 
decided therein.” 


It has been held regularly by the Supreme Court that the correctness of a judicial decision 
has no bearing upon the question whether or not it operates as res judicata. This position 
was reiterated in R Unnikrishnan v VK Mahanudevan'’" as well. In this case the Supreme 
Court further clarified that the matter in issue of fact decided in an earlier proceeding by a 
competent court must in any subsequent litigation between the same parties be recorded as 
finally decided and cannot be reopened. That principle extends also to mixed questions of law 
and fact determined in earlier proceedings between the same parties which cannot be reopened 
in a subsequent proceeding between the same parties. It was also held that the only exception 
to res judicata is “fraud” that vitiates the decision and renders it a nullity in the eye of the law. 


(v) Court of limited jurisdiction: Explanation VII.—Coutts such as the small cause courts 
and courts with limited pecuniary jurisdiction are courts of limited jurisdiction. Before 
Explanation VIII was added in the section by the Amendment Act, 1976, the section required 
that the court which decided the former suit or the suit in which a particular issue has been 
subsequently raised must have been a court competent to try the subsequent suit or the suit 
in which the issue in question has been subsequently raised. The view till now held was that 
the word “suit” in the expression “such subsequent suit or the suit in which such issue has 
been subsequently raised” must be whole of the suit and not a part of it or any issue.'”!° If a 
suit was filed before a court of limited pecuniary jurisdiction and was decided by that court, 
Explanation VIII to section 11 of the CPC would be attracted.'”!” Explanation VIII now 
provides that if an issue has been heard and finally decided by a court of limited jurisdiction 
having jurisdiction to try such an issue, the finding on such issue will operate as res judicata in 
a subsequent suit although such court of limited jurisdiction was not competent to try such 
subsequent suit or the suit in which such issue has subsequently been raised. The legislature 
has thus stepped in to extend the applicability of the section and to prefer the “liberal” instead 
of the “literal” interpretation of the word “suit”. 


Section 11 is not exhaustive of res judicata. The application of the doctrine is not restricted 
to the CPC but extends to all litigation including industrial cases. The main provision of 
section 11 is to be read in conjunction with Explanation VIII. 


In the case of misconduct of a workman, the Management sought permission under 
section 33(2)(b) of the Industrial Disputes Act, 1947 for his dismissal. However, the 
domestic enquiry against the workman was set aside by the Industrial Tribunal. Thus, in 
the said proceeding the Tribunal decided the issue of misconduct of the workman on merit. 
Subsequently, the dismissal was challenged by the workman under section 10 of the Act. 
It was held by the Karnataka High Court that the issue of misconduct as decided earlier 
was substantive and cannot be treated as incidental. The findings of the proceeding under 
section 33 having not been challenged, attained finality and as such the same cannot be raised 
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and the same issue cannot be tried in a subsequent proceeding. The principle of res judicata is 
attracted.'7!® 


The expression “courts of limited jurisdiction” occurring in Explanation VIII to section 11 
means courts other than ordinary civil courts. Such Courts are also courts of exclusive 
jurisdiction in respect of matters they are to try. But all findings of such courts of limited 
jurisdiction will not operate as res judicata. Only those findings which that court had exclusive 
jurisdiction to render would operate as res judicata. Thus, it was held that Motor Accident 
claims Tribunal in a claim petition filed under section 166 of the M.V. Act did not have 
jurisdiction to decide the dispute regarding succession certificate. In that view of the matter 
such decision would not operate as res judicata in a subsequent suit. ™”? 


[s 11.26.2.5] Condition V : Matter Must have been Heard and Finally Decided in 
“Former” Suit 


(a) Decision May be Actual or Implict.—“Res judicata” by its very words means a matter 
on which the court has exercised its judicial mind and has after argument and consideration 
come to a decision on a contested matter.'””° The section requires that there should be a final 
decision?! The expression “heard and finally decided” in section 11 means a matter on which 
the court had exercised its judicial mind and has after argument and consideration came to 
a decision on a contested matter. It is essential that it should have been heard and finally 
decided. What operates as res judicata is the product of what is fundamental to the decision 
but it cannot be ramified or expended by logical extension.'”” If a dismissal of a prior suit was 
on the ground affecting the maintainability of the suit, any finding in the judgement adverse 
to the defendant would not operate as res judicata in a subsequent suit; but, if dismissal of 
the suit was on account of extinguishment of the cause of action or any other similar cause, 
a decision made in the suit on a vital issue involved therein would operate as res judicata in a 
subsequent suit between the same parties.” Thus, where in the judgment and decree in the 
former suit, it is stated that it is to be subject to a decision of a higher court, the decision is not 
final one; or when the former suit is dismissed on the grounds of limitation, the question of 
title raised therein cannot be said to have been finally decided.” Where the question in issue 
was whether the suit properties were ancestral, a decision in the negative in an earlier suit was 
held to be not res judicata as the court expressly stated that the result would be the same even 
if that issue were to be answered in the affirmative.” The decision may not be res judicata, if 
what was decided was “incidentally” and “substantially” in issue, even if some sort of identity 
exists between the controversies raised at two different stages. Decision in an ejectment suit 
would not operate as res judicata in a subsequent suit for the redemption of a mortgage. In 
the earlier suit, where the claim for ejectment was based on rent note, the only “matter” which 
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could be said to be “directly and substantially in issue” was non-payment of rent. Merely 
because in the earlier suit, it was held that the present defendant mortgagee was entitled to 
legally claim payment of rent from the present plaintiff mortgagors and the suit was decreed 
for non-payment of rent, it cannot be said that the legality or validity of the claim to interest 
was in issue, or that the question was “decided”.'”?? The revenue court, exercising authority 
under the relevant Act, can be said to be a court of limited jurisdiction within the meaning of 
section 11, Explanation VIII. The revenue court is vested with the jurisdiction over question 
relating to the existence or otherwise of the relationship of landlord and tenant, as to the status, 
as to the terms on which he held the tenancy and similar questions. The revenue court must 
be held to be competent to decide such issues. A decision by the revenue court on these issues, 
which is within its competence, will certainly operate as res judicata in view of Explanation 


VIII to section 11 of the CPC.: The expression “Court of limited jurisdiction” covers civil 
courts also.'””? 


Plea of res judicata should not be allowed for the first time in first appeal. It is not pure 
law.'77° 


A question of fairness of price of a property arose in a case arising out of an agreement for 
sale of property. The Division Bench of the high court concluded the findings, which were 
confirmed by the Supreme Court, wherein it was held that this question cannot be raised again 
in subsequent proceedings.’ Property in the former suit for redemption was a part of the 
property in a subsequent suit for partition. The findings in the previous suit was to the effect 
that the plaintiff, who claimed by virtue of sale in his favour, had acquired no right to property 
in as much as the sale was not supported by legal necessity. This finding, though given by a 
court not competent to try the subsequent suit (for want of pecuniary jurisdiction) operates 
as res judicata. ™® In a Patna case, the trial court had no pecuniary jurisdiction; but, the final 
decree was passed on second appeal and, throughout (up to second appeal) the losing party 
never raised any objection with regard to pecuniary jurisdiction of the trial court. It was held 
that the decree was res judicata and it was not non-permissible for the party who had lost in all 
the courts to argue that the trial court had no jurisdiction.'”** One of the tests is to ascertain if 
the party aggrieved by the findings could challenge it. Observation made by the court, when 
there was no pleading nor evidence, could not operate as res judicata.'”** Where the issue of 
res judicata was neither raised by the parties nor framed by the trial court, when the appellate 
court suo motu invoked and applied the principles of res judicata, it was held as not proper and 
the court was found to have no jurisdiction to answer the issue of res judicata, if it was not 
raised by the parties.” The mere fact that a matter directly and substantially in issue in a suit 
was directly and substantially in issue in a former suit, is not sufficient to constitute the matter 
res judicata; it is also essential that it should have been heard and finally decided. This does not 
mean that there should be an actual finding on the issue in question; it is sufficient if the decree 
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necessarily involves a finding of the issue.” Unless there is such a finding, the question of res 
judicata does not arise. An assumption or inference that a finding is involved in the judgment 
or decree, is not permissible.” In other words, what operates as res judicata is the ratio or what 
is fundamental to the decision.!728 It has thus been held that an issue may be res judicata if the 
judgment of the appellate court shows that the issue was treated as material and was decided, 
although the decree passed merely affirms the decree of the lower court which did not deal 
with the issue;'’® and the bar has been held to operate even with respect to a finding on an 
issue on which the parties had gone to trial without protest.'7”*° 


Where a court records findings on several issues, all of them will be res judicata if the 
judgment is based on all of them, but it must appear from the judgment that the findings 
are necessary for the decision.’ In Vithal Yaswant v Shikandar Khan Mutumukhtan,' it 
has been held by the Supreme Court that when a court bases its decision, the decision on 
each one of those points would be sufficient for the ultimate decision, the decision on each 
one of those points would be res judicata. Where the decision of a court rests on alternative 
findings, all of them would be res judicata.'”* It has been held that the findings given by a 
court on the merits after it holds that it has no jurisdiction over the cause cannot operate as 
res judicata in a subsequent suit between the parties.'” Likewise, where a former suit has been 
dismissed without contest but on a compromise and that compromise expressly states that the 
dismissal was without adjudication of the issues involved in the suit, the dismissal does not 
bar a subsequent suit on the ground of res judicata.” On the same reasoning, where a writ 
application under Article 226 is rejected on the ground that the matter is one which should be 
tried in a suit, any expression of opinion on the merits of the case thereafter would be obiter 
and not res judicata.” The finality spoken of in this section has nothing to do with the finality 
contemplated by Article 133 of the Constitution because although an order may not be a final 
order for the purposes of Article 133, it may still operate as res judicata on the ground that 
questions sought to be agitated in a later proceeding had either been decided or ought to have 
been decided in the earlier proceeding.“ 


In dealing with questions under the present head it is important to note: 


(i) that if a decree is specific, and is at variance with a statement in the judgment, 
regard must be had to the decree, in the judgment; 
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(ii) that neither an obiter dictum nor a mere expression of opinion in a judgment has the 
effect of res judicata;'’” 


(iii) that when a court merely for the purpose of preventing a remand records its finding 
on an issue not necessary for the decision of the case, it does not operate as res 
judicata;!”™ 


(iv) it is the decision that operates as res judicata and not the reasoning in support of 
‘`e 1751 
it. 


(b) Finality of Decisions.—It is well settled that a decision pronounced by a court of 
competent jurisdiction is binding between the parties unless it is modified or reversed by 
adopting a procedure prescribed by law. It is in the interest of public at large that finality 
should attach to the binding decisions pronounced by a court of competent jurisdiction and it 
is also in the public interest that individuals should not be vexed twice over with the same kind 
of litigation.'”” The principle of res judicata would apply only when the lis was inter-parties 
and had attained finality in respect of the issues involved. The said principle will, however, 
have no application inter alia in a case where the judgment and/or order had been passed by 
a court having no jurisdiction therefor and/or in a case involving pure question of law. It will 
also have no application in a case where the judgment is not a speaking one.'”* Effect of non- 
filling of appeal against a judgment or decree is that it becomes final. This finality can be taken 
away only in accordance with law. Same consequences follow when a judgment or decree in a 
connected suit is not appealed from. 7*4 


A matter will be said to have been “heard and finally decided” notwithstanding that the 
former suit was disposed off in any of the following ways: 


(i) ex parte;'’” or 


(ii) by dismissal under O XVII, rule 3;'”° but not when the dismissal is under O XVI, 
rule 1 for failure to pay adjournment cost;'’”’ or 


(iii) by a decree on‘an award;'”* or 


(iv) by oath tendered under section 8 of the Indian Oaths Act, 1873;'7° or 
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(v) by dismissal owing to plaintiff's failure to adduce evidence at the hearing.'”® 


It is true that an ex parte decree operates to render the matter decided res judicata, and the 
defendant's failure to appear will not deprive the plaintiff of the benefit of his decree; but, 
in the case of a suit in which a decree is passed ex parte, the only matter that can be “directly 
and substantially in issue” is the matter in respect of which relief has been’ claimed by the 
plaintiff in the plaint. A matter in respect of which no relief is claimed cannot be “directly 
and substantially in issue” in a suit in which a decree is passed ex parte, though the court may 
have gone out of its way and declared the plaintiff to be entitled to relief in respect of such 
matter.'7°! 


When an ex parte decree is passed, the defendant (apart from filing a review petition and a 
suit for setting aside the ex parte decree on the ground of fraud) has two clear options, one, to 
file an appeal and another to file an application for setting aside the order in terms of O IX, 
rule 13 of the CPC. He can take recourse to both the proceedings simultaneously but in the 
event the appeal is dismissed as a result whereof the ex parte decree passed by the trial court 
merges with the order passed by the appellate court, having regard to explanation appended to 
O IX, rule 13 of the CPC a petition under O IX, rule 13 would not be maintainable. However, 
the Explanation 1 appended to said provision does not suggest that the converse is also true.” 


A preliminary decree in the suit for partition is not a tentative decree. In so far as the 
matters decided by it are concerned, it has to be regarded as conclusive and final. If a matter has 
not been finally decided, there is no point in allowing an appeal by the statutory provision. So, 
the decision of the court on disputed questions between the parties embodied in the judgment 
which is followed by a decree, is a “final” decision; in the sense, that it is no longer open to 
question by either party except in an appeal, review or revision as provided by law. Hence, 
the points decided in a preliminary judgment in a partition suit will estop the parties on the 
principles of res judicata from contesting the same point in a later suit.'” A writ petition 
was filed by a person claiming to have been selected as principal of a college, challenging the 
orders of the Vice-Chancellor and Chancellor of the University, refusing to accord approval 
to his selection. The petition was rejected in limine. Subsequent representation was made by 
the petitioner to the Vice-Chancellor and Chancellor. It was rejected. Subsequent writ petition 
challenging such rejection of representation on the same cause of action as in earlier writ 
petition is barred.’ 


A Manager of a Co-operative Society was removed from service after departmental 
proceeding. Since the result of the departmental appeal was not communicated to him, he 
filed an application under section 55 of the Madhya Pradesh Co-operative Societies Act, 1960 
to the Joint Registrar, Co-operative Societies, Raipur. At that time District Bastar/Jagdalpur 
was within the territorial jurisdiction of Raipur. A Joint Registrar than came to be appointed 
for District Bastar for Jagdalpur Area. Thus, it was held by the Supreme Court that the earlier 
application by the employee preferred to the Joint Registrar, Raipur, in the circumstances 
became infructuous. Such decision would not operate as res judicata. 6 


The principle of finality or res judicata is a matter of public policy and is one of the pillars 
on which a judicial system is founded. Once a judgment becomes conclusive, the matters in 
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issue covered thereby cannot be reopened unless fraud or mistake or lack of jurisdiction is cited 
to challenge it directly at a later stage. The principle is rooted to the rationale that the issues 
decided may not be reopened and has little to do with the merit of the decision.” 


It has been further observed in the above decision by the Division Bench in the above case 
that a decision pronounced by a court of competent jurisdiction is binding between the parties 
unless it is modified or reversed by adopting a procedure prescribed by law. It is in the interest 
of the public at large that finality should attach to the binding decision pronounced by a Court 
of competent jurisdiction and it is also in the public interest that individuals should not be 
vexed twice over in the assessment of the same matter in issue. Even in case of a judgment 
passed incurium which is unchallenged, the efficacy and binding nature of the operative order 
is conclusive inter partes. The principle applies both to an order from which an appeal lies and 
no appeal is preferred and to an order from which no appeal is provided.” 


(c) The Decision in the Former Suit must have been on the Merits.—In order that a 
matter may be said to have been heard and finally decided, the decision in the former suit must 
have been one on the merits.'” Merely because subsequent transferee pendent lite had filed 
objection under section 47, the binding effect of the earlier order which had attained finality 
would not stand obliterated. Hence, a fresh objection petition in an execution proceeding 
would be barred by the principles of res judicata.'”® So far as the plea of res judicata is concerned, 
if both the landlord and the firm had filed cross circuits against each other and both the 
courts came to a common conclusion that the parties should litigate their rights in execution 
proceedings and nothing was decided on merits of rights and claims of the parties, such a plea 
is no longer available to the parties against each other in the execution proceedings.'’”° Hence, 
it could not be said of a matter that it was “heard and finally decided,” if the former suit was 
dismissed: 


(i) for want of jurisdiction;'”” or 


(ii) for default of plaintiffs appearance under O IX, rule 8.'’” (But, a fresh suit on the 
same cause of action may be barred under O IX, rule 9); or 
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(iii) on the ground of non-joinder of parties, 7? or misjoinder of parties, 


(xili) on the ground that the plaintiff did not summon or produce witnesses. 
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1774 or 


mp: . .1776 
multifariousness;!””> or on the ground that the suit was badly framed;'””° or on the 
ground of a technical mistake;'’”” or 


(iv) for failure on the part of the plaintiff to produce probate or letters of administration 
or succession certificate when the same is required by law to entitle the plaintiff to 
a decree;'””* or 


(v) for failure to furnish security for costs under O XXY, rule 2;'”” or 


(vi) on the ground of improper valuation,'”®° or for failure to pay additional court-fee 


on a plaint which was undervalued;'”*' or 


(vii) for want of a cause of action;!”® or 
(viii) for want of notice;!”®? or 


(ix) on the ground that it is premature;'”* 


(x) as not pressed;'7®° 


(xi) as having become infructuous.'7*° 


(xii) as having been settled,” or ended by virtue of compromise.'”** 


1789 


(xiv) as withdrawn with leave of court for filing of fresh suit.!7?° 


(xv) as withdrawn.!””! 


Where a petition under Article 32 filed before the Supreme Court was dismissed as 
withdrawn and the order permitting withdrawal made it clear that the withdrawal of the 
petition would not prevent the petitioner from seeking redress before the appropriate forum, it 
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was held that the writ petition filed under Article 226 of the Constitution would not be barred 
by res judicata 7? 


A Division Bench of the Madhya Pradesh High Court held that where the earlier writ 
petition was dismissed in limine without any issue being heard and decided finally, bar of 
res judicata would not apply in determining subsequent writ petition raising the very same 
issues. ‘7? 


A claim raised before the court was later withdrawn by the petitioner. The court took note 
of the assurance made by the respondent and refused to adjudicate on the claim between 
the parties. It was held such a decision would not amount to the rejection of the claim and 
would not bar the raising of the claim in future.” A decision of a suit under section 69 of 
the Partnership Act is not one on merits and therefore, cannot operate as res judicata.” A 
direction in a preliminary decree under O XX, rule 12 (1)(c) does not operate either under 
this section or on general principle as res judicata as such a direction is not based on a decision 
of any matter in controversy between the parties.” An order under O XXII, rule 5 involves 
only a summary inquiry and for that reason, does not constitute res judicata.” In an earlier 
suit by the lessor, it was alleged by him that the lease had determined. He withdrew that 
suit. He then sued for recovery of khas possession of the premises, alleging (in the second 
suit) that the lease had determined by time. It was held that the first suit did not operate as 
res judicata, because, in the first suit: (i) there was no decision on merits; and (ii) the second 
suit was based on a new cause of action alleged to have arisen in the meantime.'”® If a party 
having a contract with a firm fails to raise an objection that the firm has been reconstituted 
in two successive references to arbitration, he cannot raise that objection later. It is barred 
by constructive res judicata.” In a Delhi case, the decree-holder took out execution for 
possession. One of the respondents (which was a firm), filed objections on the ground that 
the said firm had been a lawful tenant under the decree-holder for 15 years and its possession 
was not through the judgment-debtors. It was held that the objection filed by the objectors 
would be maintainable as the principle of res judicata would not apply to the facts of the case. 
In the earlier suit by the objectors for injunction, the disputes raised were never heard and 
decided by the court. On the contrary, the claim was given up against the decree-holder etc. 
Further, as the objections would require the taking of evidence, a warrant of possession would 
not be issued without deciding the objections.!® When there was nothing to show that the 
dismissal in revision was on any technical ground, the order in revision became final, and the 
appellant was estopped from raising that point on a second occasion on the same ground when 
it came up in appeal.!® Where the earlier award (on compromise) and decree in terms of the 
award, were based on surrender by the tenant himself, the person against whom the decree is 
passed (that is, the tenant), cannot plead in defence to execution of the decree, that it was an 
eviction decree,'*” After a suit for partition of shops was decreed, the decree-holder applied for 
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execution. Notice to the judgment-debtor was issued under O XXI, rule 22. The judgment- 
debtor initially appeared in execution, but later remained absent. The decree was held to be 
executable, It was held that in appeal, the judgment-debtor could not challenge the trial court's 
decision. Constructive res judicata applied.'*” It was held that: (i) Finality of a judgment as 
res judicata; is not dependent on whether the suit was filed before or after the suit raising the 
same issue;'*™ (ii) even an ex parte decree becomes res judicata.'*” The Municipal Corporation 
of Mysore enhanced the property tax, leading to filing of a writ petition by the group of 
citizens. The writ petition was dismissed on the ground that there was only revision and not 
enhancement of tax by the corporation, which was within the competence of the corporation. 
Issue of escalation was neither agitated nor decided by court. A subsequent suit challenging 
such escalation by another group of citizens was maintainable; more so, when there was a 
different line of challenge in the suit than in writ petition.'*°° In a proceeding for winding 
up, the court may order winding up once it is established that there is a “just and equitable 
ground”; however, in a petition under section 397 of the Indian Companies Act, 1956, one 
has to establish that there is oppression without which the question of grant of relief does not 
arise. The CLB held that the high court has decided against the petitioners on the ground that 
there was no deadlock in the management; hence, it would not be just and equitable to order 
winding up the company. The CLB observed that the high court did not examine whether the 
allegations of oppression had been established. It was held that the findings of the CLB cannot 
be overruled on the ground of res judicata.'°” 


Where the earlier suit was decreed ex parte but the ex parte decree was set aside and the 
suit was restored and later on the suit was dismissed under O IX, rule 8 of CPC, which was 
never challenged by anyone, it was held by the Patna High Court that suice the earlier suit 
was dismissed on technical grounds without going into the merits, it will not operate as res 
judicata,'*°8 


The principle of res judicata applies as between the parties to a decision, so that parties 
bound by the decision cannot assail the same in any subsequent or collateral proceeding. 
Thus, where the high court did not finally decide the earlier writ petition but left it to the 
Election Commission to decide the matter and issue general directive, it was held by the Patna 
High Court that the same not being the subject matter on which any decision was given by the 
high court, the principle of res judicata would not apply to subsequent writ petition assailing 
the decision of the Election Commission.!*” 


For application of the rule of res judicata in case of dismissal of the earlier suit, the question 
has been fully explained in the case of Sheodan Singh v Daryao Kunwar.'*"° In this case the 
appeals were dismissed by the high court on the ground of limitation and for non-prosecution. 
The Supreme Court rejected the contention that the decision cannot operate as res judicata. 
The Supreme Court referred to instances where a former suit was dismissed by the trial court 
for want of jurisdiction or for default of the plaintiff; appearance etc. and it was pointed out 
that in respect of such class of cases, the decision, not being on merit, would not operate as 
res judicata. However, none of these considerations apply to a case where a decision is given 
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on merits by the trial court and the matter is taken in appeal and the appeal is dismissed on 
some preliminary ground like limitation or default in printing. It was held by the Supreme 
Court that such dismissals have the effect of confirming the decision of the trial court and it 
“amounts to the appeal being heard and finally decided on merits whatever be the ground of 


dismissal of the appeal”. 


(d) The Decision in the Former Suit must have been Necessary to the Determination of 
the Suit.—A matter directly and substantially in issue cannot be said to have been “heard and 
finally decided,” unless the finding on the issue was necessary to the determination of the suit. The 
matter cannot be said to be heard and finally decided within the meaning of section 11 of the 
CPC when the finding on it was not at all necessary for the decision of the case;'*"! also, it must 
be based upon that finding;'*” and a decision cannot be said to have been based upon a finding 
unless an appeal can lie against that finding. The reason is that “everything that should have 
the authority of res judicata is, and ought to be, subject to appeal, and reciprocally, an appeal 
is not admissible on any point not having the authority of res judicata” 19° It is not sufficient 
to attract the bar of res judicata that an issue has been framed on the question. It is further 
necessary that there must be a decision on the issue, express or implied which forms the basis 
of the decree.'*'* It was at one time thought that the test of res judicata was whether the finding 
was embodied in the decree. This, however, is not so, for res judicata is a matter of substance 
and not of form. It is the right of appeal which indicates whether a finding was incidental 
or necessary. This also is no longer universally so, firstly, because under section 2(2), as now 
amended, a decision in a proceeding under section 47 is not a decree; and secondly, because 
under the new Explanation VII, this section is extended to execution proceedings. In other 
words, a decision in a proceeding for execution, though not a decree, statutorily constitutes res 
judicata as regards the same question arising in a subsequent execution proceeding, although 
such decision is not a decree. 


As regards suits, one of the tests to ascertain if the finding operates as res judicata is that the 
party aggrieved could challenge it." Section 11 of CPC operates against both the parties to a 
suit and not against the defendants alone. The principle of res judicata is an inhibition against 
the court.'*'® A finding given against a party in a litigation which terminates in his favour does 
not operate as a res judicata in a subsequent litigation in which a similar controversy arises.'*!” 
This is so because he had no opportunity to challenge the correctness of the finding in an 
appeal by reason of the litigation having ended in his favour. Hence, the following emerge: 


Rule 1 : Findings on issues against defendant not res judicata where the suit is wholly dismissed.— 
If the plaintiff’s suit is wholly dismissed, no issue decided against the defendant can operate as 
res judicata against him in a subsequent suit, for the defendant cannot appeal from a finding 
on any such issue, the decree being wholly in his favour;'*'* but, every issue decided against 
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the plaintiff may operate as res judicata against him in a subsequent suit, for the plaintiff can 
appeal from a finding on such issue, the decree being against him.'*’” With reference to the first 
branch of this rule, it is well-settled that when a plaintiff's suit is dismissed despite a finding 
on an issue in his favour, that finding does not operate as res judicata against the defendant.'*”° 
When an issue in the suit was found against the defendant, but the suit itselfiwas dismissed 
with half costs, it was held that the findings operated as res judicata against the defendant in 
a subsequent suit, as it was open to him to challenge the correctness of the same in an appeal 
against the refusal to award full costs.'*’! With reference to the second branch of this rule, the 
Allahabad High Court has expressed the opinion that it does not apply to a case where the 
court after finding against the plaintiff on an issue which should in logical sequence have been 
decided first, proceeds to record its findings against the plaintiff on other issues; in such a case, 
according to that court, the finding on the other issues do not operate as res judicata against 
the plaintiff in a subsequent suit.'®? A decree against which an appeal is already preferred does 
not operate as res judicata'*’. The judgment of the Privy Council in Annamalai Chetty v BA 
Therhill,'** was referred to. Where a suit is dismissed, but there is on some issue, an adverse 
finding against the defendant, the finding does not operate as res judicata as the defendant 
could not have appealed.'*” 


ILLUSTRATIONS 


(i) In a suit by A against B for ejectment, B contends : (a) that no notice to quit was given; 
and (b) that the land being majhes land, he is not liable to be evicted at all. The suit is dismissed 
on a finding that no notice to quit was given. The court, however, also finds that the land is not 
majhes land. A afterwards sues B to evict him from the land after giving notice to B. B contends 
that the land is majhes land and that he is not liable to be evicted. The finding in the first suit 
was that the land was not majhes land and that he is not liable to be evicted. The finding in the 
first suit that the land was not majhes land does not operate as res judicata so as to preclude B 
from raising the same contention in the subsequent suit, the reason being that A’s suit having 
been dismissed, B could not have appealed from the finding that the land was not majhes land. 
The court having found in the first suit that A had not given notice to quit, it was not necessary 
for the determination of the suit to decide whether the land was majhes land or not. The first 
suit was dismissed in spite of the finding in A’s favour that the land was not majhes land.'*”° 


Suppose that in the above illustration B had not raised the defence that the land was 
majhes land in the first suit. Would he be precluded from raising that defence in the second 
suit on the ground that he might and ought to have raised that defence in the first suit? No, 
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the reason being that when a point of defence that has been actually raised and disallowed 
cannot operate as res judicata against a defendant, it certainly cannot operate as such when 
it has not been raised at all though it might and ought to have been raised.'*”” 


(ii) A sues B for possession of certain lands after the expiry of a lease granted by him 
to B. B pleads: (1) an occupancy right; and (2) that the suit is premature as he (B) had 
a right of renewal. The trial judge finds that there was no occupancy right, but that the 
suit was premature and the suit is dismissed. A files an appeal to the high court. B files 
a cross-objection to the finding against him, namely, that he had no occupancy. The 
high court affirms the decree on the ground that the suit was premature and upon the 
cross-objection affirms the finding that B had no occupancy right. After some years A, 
after giving notice to B, again sues B for possession. B again pleads an occupancy right. A 
contends that the finding of the high court in the previous suit that B had no occupancy 
right is res judicata. It was held by the judicial committee that the finding is not res judicata, 
the reason being that B having succeeded on the plea that the suit was premature, he had 
no occasion to go further as to the finding against him.'*** The decision to the contrary in 
Mota v Vithal’*™ is not good law. 


(iii) In a suit by A against B for damages for not removing filth from A’s land, B 
contends: (a) that no notice was given as required by the Bengal Municipal Act; and (b) 
that he was not bound to remove the filth. The suit is dismissed upon two grounds, namely, 
that no notice was given as required by the Act, and that B was not bound to remove the 
filth. A then sues B for damages for not removing filth during a subsequent period after 
giving notice to B. B contends that he is not liable to remove the filth, and that the question 
of his liability is res judicata by reason of its having been decided against A in the first suit. 
A contends that the question is not res judicata by reason of its having been decided against 
A in the first suit. A also contends that the question is not res judicata for the court, having 
decided in the former suit that the suit must fail for want of notice, it was not necessary for 
the court to decide the issue as to B’s liability to remove the filth. He/d by the Calcutta High 
Court that the question is res judicata, and A cannot raise it again in the second suit.'**° The 


Allahabad High Court would seem to take a different view.'**' 


(iv) A sues B, a manager appointed by the court in an administration suit, for a 
declaration, that he had validly surrendered his lease. B’s defence is that the suit was not 
maintainable for want of notice under section 80 of the CPC and that the surrender was 
not valid. The court of first instance decided both the issues against A. B then sued A for 
royalty due under that lease. It was held that the finding in the former suit that the lease 
was not validly surrendered was not res judicata as that finding was not necessary, after the 
court had held that the suit was not maintainable for want of notice under section 80.'*°? 


(v) A landlord sued to eject a tenant on the ground that he had failed to pay rent and 
that therefore, the lease had become forfeited as provided in the deed. The tenant pleaded 
that he was an agriculturist and further prayed to be relieved against forfeiture. The court 
granted the latter, relief and also recorded a finding that the lessee was a non-agriculturist 
tenant. It was held in a subsequent suit between the parties that the latter finding was not res 
judicata as the tenant could not on the previous litigation appeal against the finding that he 
was a non-agriculturist tenant by reason of relief having been granted against forfeiture. °? 


Rule II : Findings on issues against plaintiff not res judicata where suit is decreed in its entirety,— 
If the plaintiff's suit is decreed in its entirety, no issue decided against the plaintiff can be res 
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judicata, for the plaintiff cannot appeal from a finding on any such issue, the decree being 
wholly in his favour;!**4 but, every issue decided against the defendant is res judicata, for the 
defendant can appeal from a finding on such issue, the decree being against him.'*” 


ILLUSTRATION 


A, alleging that he is the adopted son of X, sues B to recover certain property granted to him 
by X under a deed and forming part of the estate of X. The court finds that A is not the adopted 
son of X, but that he is entitled to the property under the deed and a decree is passed for A. The 
finding that A is not the adopted son of X, will not operate as res judicata in a subsequent suit 
between A and B in which the question of adoption is again put in issue; for the decree being 
in favour of A, A could not have appealed from that finding. The court having found that A 
was entitled to the property under the deed, the finding on the question of adoption was not 
necessary to the determination of the suit. The decree, far from being based on the finding as to 
adoption, was made in spite of it.'®*° 


(e) “Finality” of Decrees in Redemption Suits.—If the mortgagor files a suit for 
redemption and no order for foreclosure extinguishing the right of redemption in default of 
payment is made, the preliminary decree for redemption does not have that effect. The right 
of redemption continues until a decree absolute for foreclosure, is passed,'**” or the sale is 
confirmed.'*** In such a case, there is a conflict of decisions as to whether the mortgagor can 
enforce his right of redemption by a second suit, after a preliminary decree on which no further 
proceedings have been taken. According to Allahabad, Bombay, Lahore, Patna and Rajasthan 
decisions, he can;'*”? on the other hand, according to Calcutta and Madras decisions, he 
cannot.'*° The Chief Court of Oudh holds that the question is one of interpretation of the 
decree in the first redemption suit. If it provides for the extinction of the relation of mortgagee 
and mortgagor, the second suit is barred, but not otherwise,'**’ but though according to the 
Allahabad and Bombay high courts, a second suit for redemption is not barred, the same high 
courts have held that any matter decided in the earlier suit, eg, the amount of the mortgage- 
debt, cannot be re-opened in the subsequent suit.'*** As an analogy, it may be added that a 
preliminary decree in a suit for accounts finally decides the issues which the court in such a suit 
is required to decide at the stage. If that decree is allowed to be final, it is no longer open to the 
defendants to raise at a later stage a plea such as non-maintainability under section 83 of the 


Transfer of Property Act.'*? In Raghunath Singh v Hansraj Kunwar, the judicial committee held 
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that if the decree for redemption in the first suit did not extinguish the right of redemption, 
the second suit to redeem is not barred.'*** 


In the converse case of the mortgagee not taking further proceedings on his decree for sale, 
there is also a conflict of decisions as to whether the mortgagor, if he does not redeem under 
the decree, may file a redemption suit. The Bombay High Court says that he can,'**? but the 
Madras High Court holds that he is barred by this section.'**° 


(£) Appellate Decree Operates as Res Judicata.—Where a decree is appealed from, it 
is the appellate decree that must be looked to, to determine the question of res judicata, and 
not the decree appealed from—A decision /iable to appeal may be “final” within the meaning 
of this section until the appeal is preferred; but, once that appeal is filed, the decision loses 
its character of “finality”, and what was once res judicata again becomes res sub judice, that is, 
matter under judicial inquiry. Where the entire matter was still in appeal and any part of the 
findings could be varied by the appellate court, it is idle to contend that the same had become 
final. So also, when the matter had not attained finality and was still in dispute, the principle 
of res judicata could not arise.™™ With reference to section 207 of the Ceylon Civil Procedure 
Code which is in pari materia with this section, the Privy Council said: 

Where an appeal lies the finality of the decree, on such appeal being taken, is qualified 
by the appeal and the decree is not final in the sense that it will form res judicata as between 
the parties. 

In this case,'*** the effect of non-filing of appeal against a judgment or decree is that it 
becomes final. The finality can be taken away only in accordance with law. Same consequences 
follow when a judgement or decree in a connected suit is not appealed from. Thus, the 
finality of finding recorded in the connected suit, due to non-filing of appeal, precluded the 
court from proceeding with appeal in the other suit.'*’ A in 1924 sues B on an account and 
obtained a decree on 17 January 1927. B filed an appeal on 19 January 1927 and A to avoid 
a possible bar of limitation, filed a fresh suit on the same cause of action on 2 June 1927. The 
suit was dismissed as res judicata although B's appeal in the first suit was pending. The Privy 
Council reversed this decision and said that the proper course was to have stayed the second 
suit pending the decision of the appeal in the first suit. The appeal destroys the finality of the 
decision, the decree of the lower Court is superseded by the decree of the appellate Court, and 
it is the latter decree that should be looked into to determine the question of res judicata.'**° 
In an Allahabad case,'**' the court passed a decree for costs and in an application for execution 
this decree was construed as not making the defendant personally liable. Subsequently, the 
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decree was confirmed by the court of appeal. In a second execution application of the decree 
of the appellate court, the construction of the decree in the first application did not operate 
as res judicata. When an award was set aside by a court on the grounds of misconduct of the 
arbitrator and an appeal against that order was dismissed as settled out of court, it was held 
that its effect was to render operative the order which was appealed against, and, it operates as 
res judicata in a subsequent suit between the parties.'*” 


A sues B for damages for cutting and removing trees from his land. The suit is dismissed 
on the grounds: (a) that the land did not belong to A; and (b) that B did not cut the trees. A 
appeals from the decree on both these grounds, but the appeal is dismissed on the ground that 
A had failed to prove that B had cut the trees. Note that the appellate court does not decide 
the question of A’s title. A then sues B for possession of land, claiming that the land belongs 
to him. B contends that the suit is barred as res judicata as the first court had found in the 
former suit that the land did not belong to A. The suit is not barred, for the question of A’s 
title became res sub judice when the appeal was preferred, and it did not become res judicata as 
the appellate court did not adjudicate upon the question;'*”’ but, a judgement of an appellate 
court will operate as res judicata as regards all findings of the lower court which, though not 
referred to in it, are adopted by a decree which grants a relief that is possible only on such 
findings,'** as also, where the appeal is struck off as having abated.!® The doctrine that 
when there is an appeal, it is the judgement of the appellate court that must be looked into for 
determining the question of res judicata, has no application to judgements in writ proceedings 
preferred against orders of tribunals.'® An issue, again, is res judicata where the judgment of 
the appellate court shows that the issue was treated as material, and was decided, although the 
decree passed merely affirms the decree of the lower court which did not deal with the issue. '**” 


Where a plaintiff filed a suit for declaration of title, partition and recovery of possession of 
property and also filed a petition under section 373 of the Indian Succession Act, 1925, for 
issue of succession certificate, there was a joint trial of both the proceedings and the court 
granted a decree, declaring that the plaintiff was the sole heir of the deceased and was entitled 
to the property. Relief of partition was also granted. The court also held that the plaintiff 
was entitled to a succession certificate. The defendant filed appeals; which were tried jointly 
and the matter was remanded. Defendant filed a second appeal against the decree in the suit, 
but did not file any proceeding against the decision on the petition under section 373 of the 
Indian Succession Act, 1925, which therefore, became final. It was held that the decision in the 
petition would operate as res judicata and bar a fresh decision in second appeal.'** 


The bar of res judicata is not created by a decree, but by decision or judgment. Where the 
suits or appeals raise common issues for decision and there has been one trial, one finding and 
one decision, or an appeal against the decree in one suit, the appeal will not be barred by res 
judicata, by not filing an appeal against the decree in the other suit or appeal. However, the 
position would be different if the subject matter in each suit or appeal is different.'®*° 
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Suits by plaintiff and defendants were filed in the same court. Issues involved in both the 
suits were substantially the same. Suits were disposed of, by a common judgment. Appeal was 
filed by the plaintiff against the judgment in his case. Judgment in the suit by the defendant 
was held to operate as res judicata.'*® 


Certain estates were taken over by the State Government, which then applied to the tribunal 
(constituted under the relevant Act) for the recovery of endowed amounts and interest at 6% 
till the date of payment. The tribunal gave a finding that the state government was entitled 
to the entire amount claimed which would mean the principal as well as interest. It was held 
that the mere fact that the tribunal had not used the word “interest” did not mean that it had 
rejected the claim for interest. '®® 


Finality does not depend on executability. A court may declare the rights of the parties 
without an executable mandate. Matters decided in a preliminary decree should be regarded 
as embodying the final decision on the matters decided by the court. This much is indicated 
by section 97 of the Code. The Code provides for an appeal against a preliminary decree. If a 
matter has not been finally decided, there is no point in allowing an appeal by statute. Hence, 
points directed in a preliminary decree in a partition suit will estop the parties by res judicata 
from contracting the same point in a later suit.'*® 


Where the question of title, as maurasidar of land in the defendant's possession could not 
have been raised in the earlier suit, then the earlier decision cannot operate as res judicata 


against the defendant on that point.'*® 


A suit was filed for specific performance of an agreement of sale of undivided one-third 
share of defendant. During its pendency, share of the defendant was determined to be less 
than one-third. It was held that the partition decree (passed during the pendency of the suit 
for specific performance), could not operate as res judicata. Even if it be held that the plaintiff's 
suit was premature, that could only disentitle him to costs.'*™ 


The Rangoon High Court has held that a decree may be final as regards a party A who has 
not appealed, although another party B has appealed, if A has not been made party by B in his 
appeal. The mere possibility that the appellate court might make A, a party and proceed under 
O XLI, rule 33, does not make it less final.'*® 


In a Gauhati case in an appeal, the Deputy Commissioner, by his order dated 14 November 
1955, directed that the disputed land should be divided equally between the parties and the 
sub-divisional officer was directed to demarcate the land within a month. As there was no 
appeal against the order by any of the parties, it became final. The land was never demarcated 
by the sub-divisional officer. Constant disputes arose, and when one of the parties petitioned 
to the Deputy Commissioner to execute the order, he (instead of demarcating the land) treated 
it as a new dispute and decided the claim of the parties afresh, by the impugned order. It was 
held that though the code as such, was not applicable in Nagaland, the spirit of sections 11 
and 12 of the Code was applicable. The Deputy Commissioner is barred by the principles of 
res judicata from trying the dispute afresh. The impugned order was set aside.'*% 
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If only a part of a decree is appended from, the rest of the decree may become final and operate 
as res judicata.—The defendant had obtained a decree on a mortgage. The plaintiff who had 
paid off a prior mortgage filed a suit claiming to be subrogated to the prior mortgagee and 
to recover the amount he had paid, from the defendant. The original court found that the 
plaintiff was subrogated and awarded him the principal sum he had paid with interest. The 
defendant on appeal claimed that the plaintiff was not entitled to interest. The defendant 
could not on second appeal dispute plaintiff ’s right of subrogation which was res judicata by 
reason of the decree of the original court, that part which had not been appealed against.'*” 


(g) Consent Decree and Estoppel.—The present section does not apply in terms to consent 
decrees; for it cannot be said in the case of such decrees that the matters in issue between 
the parties “have been heard and finally decided” within the meaning of this section. A 
compromise decree or order does not operate as res judicata, because the compromise decree 
or order is merely the record of a contract between the parties to a suit, to which is superadded 
the seal of the court and the court does not decide anything.'*” A consent decree, however, 
has to all intents and purposes the same effect as res judicata, as a decree passed in invitum.'*”° 
It raises an estoppel as much as a decree passed im invitum.'*’”’ The words “in writing and 
signed by the parties”, inserted in O XXIII, rule 3 of the CPC by the Civil Procedure Code 
(Amendment) Act, 1976, necessarily mean and include only authorised representative and 
counsel. Thus, a compromise in writing and signed by counsel representing the parties, but 
not signed by the parties in person, is valid and binding on the parties and is executable, even 
if the compromise relates to matters concerning the parties, but extending beyond the subject 
matter of the suit. A judgment by consent is intended to stop litigation between the parties 
just as much as a judgment resulting from a decision of the court at the end of a long drawn 
out fight. A compromise decree creates an estoppel by judgment.'*” Therefore, so long as 
a consent decree stands, it is not open to either party thereto to give it the go by, even if it 
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contains clauses that are bad in law.’ Where, however, the parties consent to divide pension 
in contravention of section 12 of the Pensions Act, 1873, a decree passed in terms thereof is 
void and cannot operate as res judicata.'*”* Also, where a new amending Act has conferred new 
rights including one of reopening of decrees where they have not been fully executed, a party 
to such a decree can take advantage of such an amendment.'*”* A consent decree, however, is a 
mere creature of the agreement on which it is founded, and it may be set aside on any ground 
which would invalidate an agreement between the parties;'*”° but, such a decree cannot be 
attacked collaterally on such grounds, but only by direct proceedings attacking it.'*”’ A consent 
decree until set aside by a proper proceeding therefore is binding on the parties and cannot be 
ignored on the ground that it contains a term which is not lawful.'*’* Once the original tenant 
entered into compromise and admitted in the said compromise that he was never a protected 
tenant of the suit land and was not in possession of the suit land at any time as a protected 
tenant then, this admission and subsequent withdrawal of petition under section 98 by the 
original tenant operates as res judicata.'*” 


Unless all the parties agree, an application cannot be made to the court of first instance in 
the original suit to set aside the decree,'**° though it may be done in the case of an interlocutory 
order.'**' A decree by consent can be passed against a minor in accordance with the provisions 
of O XXXII, and such a decree will be res judicata unless it is set aside in appropriate 
proceedings.'**’ A decree passed on an award will operate as res judicata in the same manner 
as a decree passed by the court on contest.'**? A compromise decree if not vitiated by fraud, 
misrepresentation, misunderstanding or mistake is binding and operates as res judicata as also 
estoppel between the parties.'**4 


(h) Explanation V: Relief Claimed but not Expressly Granted.—If a relief is claimed 
in a suit, but is not expressly granted in the decree, it will be deemed to have been refused, 
and the matter in respect of which the relief is claimed will be res judicata.’ Thus, where in 
a suit by a mortgagee: (i) for a money decree; and (ii) in default of payment for sale of the 
mortgaged property, the mortgagee was content to take a money-decree only, it was held that 
a subsequent suit by him, on failure of the mortgagor to satisfy the decree, to have the amount 
of the mortgage-debt paid to him by the sale of the property, was barred by res judicata. The 
relief as to sale having been claimed by the mortgagee, but not having been expressly granted 
in the former suit, must be deemed to have been refused so as to bar the subsequent suit.'**° 
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If a relief claimed in the plaint is not granted by the decree, the fact that it is not mentioned 
in the judgment would not bar the application of this explanation and it would be deemed 
to have been refused.'**” In a case where the prayer is a combined one, and prayer for grant of 
certificate has not been considered specifically, the only conclusion possible is that the prayer 
has been rejected by application of the principles contained in section 11.'*** Where the decree 
grants specific performance of an agreement to sell immovable property, it impliedly grants the 
relief of possession. Relief of possession cannot be said to have been refused.'*” If a landlord 
sues for the eviction of joint tenants and the interests of joint tenants are not conflicting in that 
suit, then the decree does not become res judicata in a later suit between the joint tenants. '*”° 
Where in an application for fixation of fair rent, an issue was framed as to who was the tenant, 
i.e., tenant in his personal capacity or in capacity of a firm and there was no decision on the 
point, but it was impliedly held that the tenant in his personal capacity was a tenant and 
fair rent was fixed, the issue would be taken to have been decided against the tenant and 
subsequently, in the proceedings for eviction, the same issue cannot be raised by the tenant. 8” 


The Nagpur High Court has held that Explanation V would not apply where the omission 
to grant the particular relief is due to a misapprehension on the part of the court relating to the 
nature of relief claimed in the suit.!8* 


(i) Liberty to bring a Fresh Suit. Where a former suit between the same parties in the 
same court and for the same relief results in a decree of dismissal, but the judgment leaves 
it open to the plaintiff to bring a fresh suit and leaves “open, untouched and undecided all 
matters’ affecting the rights of the parties, the decree does not constitute res judicata, as such 
matters cannot be said to have been “heard and finally decided” within the meaning of this 
section;'*”? but, if the court has in the particular circumstances of a case, no power to reserve 
liberty to a party to bring a fresh suit, the subsequent suit may be barred as res judicata, 
notwithstanding the liberty to bring a fresh suit. Thus, in Watson v Collector of Rajshahye'** 
the former suit was dismissed for the plaintiff ’s failure to produce evidence, but a direction was 
given that the plaintiff could institute a fresh proceeding as if no suit had been brought. 
Nevertheless, the Privy Council held that the subsequent suit was barred by res judicata for 
the reservation was of no effect. Again, Fateh Singh v Jagannath Baksh,'®” is a case directly on 
this point. In that case, the plaintiffs brought a suit to set aside a gift made by a Hindu widow 
out of her husband’s estate; they alleged that they were presumptive heirs. The widow died 
pending the suit. After her death the plaintiffs applied to amend the plaint by setting up a 
family custom of inheritance. Upon that application failing and the plaintiffs admitting that 
apart from the alleged custom, they could not succeed, the trial court dismissed the suit, but 
gave them liberty to file a fresh suit for possession. Subsequently, the plaintiffs brought another 
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suit to recover from parties to the former suit a share in the property basing their claim upon 
family custom. It was held that the suit was barred by res judicata since the custom was a matter 
which might and ought to have been set up in the former suit, and, further, that the trial court 
having dismissed the suit, it had no power under O XXIII, rule 1(1), to give liberty to bring 
a fresh suit. A writ petition was withdrawn by the petitioner without taking a decision on its 
merits. Since, the legality or otherwise of the impugned decree of the court below having not 
been adjudicated upon in the said writ petition, its mere dismissal as not pressed cannot be 
treated operating as res judicata against the plaintiff, thereby precluding him from bringing a 
fresh suit against the defendant seeking restoration of possession of the suit property. '®® Both 
the suits concededly, were dismissed as withdrawn with liberty to file fresh suit on the same 
cause of action. The third suit on the same cause of action could not have been barred by any 
principle, be it section 11 or O II, rule 2 or O XXIII of the CPC. Even though the cause of 
action might have been based on the title of the suit land but after the land was acquired under 
the provisions of the Land Acquisition Act, 1894, the plaintiff was left with no choice but to 
file a suit for recovery. Assuming, the cause of action in both the suits was based upon title in 
the suit land and was akin in all the cases, yet as referred to above, in as much as the earliest, 
two suits were dismissed as withdrawn with permission to file a fresh suit on the same cause of 
action, the third suit will not be barred by any principle of law. °” 


The principle of these decisions has been extended to a plea set up in defence to a previous 
action and it has been held that where the court declines to decide it reserving at the same time 
the right of the defendant to put it forward in a separate suit, such a suit will be barred;'** But 
where in a suit under section 33 of the UP Agriculturists’ Relief Act, the creditor-defendant 
was held not entitled to put forward a certain claim, a suit by him to enforce that claim is not 
barred as res judicata.'*” 


(j) When Explanation V Applies.—Explanation V does not apply, unless the “relief” 
claimed is : (i) substantial relief; and (ii) it is such as it is obligatory on a court to grant. We 
proceed to consider these conditions in order. 


(i) The relief claimed must have been substantial and not merely auxiliary.—A sues B: (1) to 
recover her share in the estate of D, claiming the same as D’s widow; and (2) for a declaration 
that she was lawfully married to D, a fact which B had denied. A decree is made by consent 
awarding Rs 55,000 to A in full satisfaction of her claim against the estate of D. The decree 
does not contain any declaration as to A’s marriage with D. This circumstance will not bar a 
subsequent suit by A as Ds widow, against B, to recover her share in the estate of a deceased 
relative; for the relief claimed in the former suit in respect of the legality of marriage was not 
claimed as a “specific” or “substantial” relief. It was “auxiliary” to the principal relief in respect 
of her share in the estate of D.” 


(ii) The relief claimed must be one which is obligatory and not merely discretionary for the 
court to grant.—Cases under this head relate principally to mesne profits. It was enacted by 
section 244 of the Code of 1882 that, “nothing in this section shall be deemed to bar a separate 
suit for mesne profits accruing between the institution of the first suit and the execution of the 
decree therein, where such profits are not dealt with by such decree.” That clause has been 
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omitted in the present CPC, and under O XX, rule 12, mesne profits subsequent to the date of 
the suit are to be ascertained and provided for in the final decree. 


A sues B for possession and for mesne profits both prior and subsequent to the suit. A decree 
is passed in A’s favour for possession. The decree is silent as to mesne profits. 


In the case put above, there is no doubt as to mesne profits prior to the date of the suit, that 
the plaintiff having claimed a relief in respect thereof and the relief not having been granted 
by the decree, the matter is res judicata and A cannot institute a fresh suit for such profits,” 


As to mesne profits subsequent to the date of the suit, it was held in cases under the Code 
of 1882, that it being discretionary with the court to grant such relief, the fact of the decree 
being silent as to such mesne profits did not operate as a bar to a fresh suit.” In cases under 
the present Code, it has been held by the high courts of Madras,” Calcutta,!° Allahabad,” 
Bombay,” Orissa!” and Patna,'”** that where in a suit for possession and for past and future 
mesne profits, the court gives a decree for mesne profits up to the date of the suit and says 
nothing about subsequent mesne profits, a fresh suit to recover subsequent mesne profits is not 
barred under the present Code any more than under the Code of 1882. In the Madras case, 
Wallis CJ said: 


The word “relief” in the explanation means relief arising out of a cause of action which 
had accrued at the date of suit and on which the suit was brought and did not include 
relief such as mesne profits accruing after the date of suit as to which no cause of action 
had then arisen, but which the court was nevertheless expressly empowered to grant. The 
explanation having been reproduced in exactly the same words, the presumption is that 
it was intended to have precisely the same effect. I do not find any sufficient indication 
to rebut this presumption in the fact that sections 211 and 212 of the old Code were 
amalgamated to form O 20, r 12. The change introduced by the new rule is that the award 
of mesne profits in all cases is to be by preliminary decree, and that when ascertained they 
are to be embodied in a final decree, whereas under sections 211 and 212 they were to be 
ascertained in execution. This change does not appear to me to affect the construction of 
explanation V to s 11, nor do I think it is effected by the omission in s 47 of the new Code 
of the proviso to the corresponding s 244 of the old Code. 


When a plaint in a mortgage suit contains a prayer for a personal decree, but the preliminary 
decree is silent about it, the plaintiff is not precluded from applying for a personal decree 
under O XXXIV, rule 6, for the balance of the mortgage claim after the sale of the mortgaged 
property, as such a decree could not properly be passed until after sale." A suit for specific 
performance of contract with an alternate relief of money decree was filed. The court granted 
a decree for money and rejected a decree for specific performance. The plaintiff not filing any 
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appeal against the decree, but a subsequent suit involving the above issue was filed later. It was 
held it was not barred by the principle of res judicata.!?"° 


[s 11.27] Section not Exhaustive—Principle of Res Judicata Applicable apart 
from Section 


The section is not exhaustive of the circumstances in which an issue may be res judicata.'?'! 
In Kalipada v Dwijapada,'’? the Privy Council quoted with approval a passage from the 
judgment of Sir Lawrence Jenkins in Sheoparsan v Ramnandan'?'’ where his Lordship said 
that “the application of the rule by the courts in India should be influenced by no technical 
considerations of form, but by matter of substance within the limits allowed by law.” Again 
in Hook v Administrator-General,'”'* the judicial committee said that the plea of res judicata 
still remains apart from the limited provisions of the Code, and referred to the decision of the 
Board in Ram Kirpal v Rup Kuari” which held that the binding force of an interlocutory 
judgment even in execution proceedings depends not upon the section of the CPC but upon 
general principles of law. The Privy Council have also held that a decision on a dispute between 
rival claimants as to compensation deposited in a court under section 31(2) of the Land 
Acquisition Act, 1894, operates as res judicata in a subsequent suit between the same parties. 


Their Lordships said: 


It has been suggested that the decision was not in a former suit, but whether this 
were so or not makes no difference, for it has been recently pointed out by the Board in 
Hook v Administrator-General®'® that the principle which prevents the same case being 
twice litigated is of general application, and is not limited by the specific words of the Code 
in this respect." 


The Supreme Court has reaffirmed this view and observed that the principles underlying 
section 11 are that there should be finality in litigation and that a person should not be vexed 
twice over in respect of the same matter and that these principles are applicable even when the 
case does not fall within the strict terms of section 11.18 On this principle, it has been held 
that a decision given by a court at one stage is binding on it at later stages.’ The decision 
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given at the earlier stage must be final.” Thus, if the name of a party is struck off under O I, 
rule 10(2) as having been improperly joined a second application to join him as a party would 
not be permissible; but, this would not be the case where thereis dismissal of the suit under 
O IX, rule (5) since there has been no adjudication.'”*' Authorities under the Consolidation 
of Holdings Acts perform judicial acts; hence their decisions at each stage bind the parties 
for the purpose of subsequent stages.'*? On the same principle, a decision given on a part of 
the matter in controversy between the parties at an earlier stage of the litigation would bar 
its re-agitation at a later stage.” An order of remand made by a court is binding on it and 
cannot be reopened when the matter comes before it after remand;!*4 and, so when an appeal 
was presented in forma pauperis beyond the prescribed period, and no objection was taken 
on the score of limitation when the appeal was admitted, it was held that this objection was 
not available to the respondent at the hearing of the appeal.’ The remedy of a party who is 
aggrieved by an order disallowing costs is to appeal against it; and where that has not been done 
and the order becomes final, a suit for costs is barred;!9*° but, an appeal to the Supreme Court 
makes the entire subject matter available for adjudication including interlocutory orders passed 
either by the trial court or the high court. Such orders have only a provisional finality. 7 


Res judicata applies also between two stages in the same litigation. Where a court, (whether 
a trial court or a higher court) has, at an earlier stage, decided the matter in one way, the 
parties cannot re-agitate the matter at a subsequent stage of the same proceeding." However: 
(i) interlocutory orders which have the force of a decree and terminate the proceedings, are 
distinct from (ii) those which are a mere step towards the decision of the dispute between the 
parties, i.e., towards decision by way of a decree or a final report.” An order substituting 
the transferee of a decree in place of the original decree-holder was passed on the plea of the 
judgment-debtor. It was held that the judgment-debtor could not later take the plea that 
the transferee could not execute the decree. Res judicata applied.” Where it is the general 
doctrine of res judicata that is to be applied, then the technical aspects of section 11, do not 
apply. Customary rights of a community, established by a decree of a competent court operates 
as res judicata in subsequent proceedings.'>' Application was made for framing additional 
issues. Question in issue had been already considered and decided when an amendment of the 
plaint was refused. Application for the additional issue was held to be barred by res judicata.” 


The principle of res judicata has been held applicable to decisions given under the UP 
Agriculturists’ Relief Act,” under the Madras Agriculturists’ Relief Act™™ and under the 
East Punjab Urban Rent Restriction Act." Decisions given in suits or proceedings under 
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the Bengal Money Lenders Act, 1940, would likewise be res judicata.'°*° So also, the decisions 
determining liability to pay octroi under municipal rules. 


The question in this case before the Supreme Court was, whether a decision rendered 
by an Assistant Settlement Officer in a previous proceedings, viz a suo motu inquiry under 
section 15 of Andhra Pradesh (Andhra Area) Estates (Abolition and Conversion into Ryotwari) 
Act, 1948, would operate as res judicata in a subsequent proceedings initiated by one of the 
rival claimant taking his claim as ryot under section 56 of the Act. In a proceedings under 
section 15, settlement officer can grant a patta if he is satisfied that the landholder is entitled to 
it. He cannot do more than this. If the settlement officer does so, he oversteps the outer limits 
of his jurisdiction and his decision is of no value because he does something beyond, outside 
or in excess of the authority conferred on him by section 15. Any decision or order beyond 
the scope of section 15 is totally without jurisdiction and cannot operate as res judicata.” 
Under the scheme of Andhra Pradesh (Andhra Area) Estates (Abolition and Conversion into 
Ryotwart) Act, 1948, the tribunal was required to apportion the amount according to the 
priorities depending upon the amount of compensation at the time of giving of the direction in 
question. It was, therefore, only to be expected that the tribunal would first give directions with 
regard to the payment of the principal amount and defer the payment of interest to a future 
date to the claims. In these circumstances, the issue with regard for interest in the subsequent 
application were not barred by res judicata.” A person who received compensation under the 
Land Acquisition Act, under protest and secured a reference but was unsuccessful or partially 
successful, does come within the embargo created by section 18(1) of the Act and the second 
provision to sub-section (2) of section 31 and the non-obstante clause in section 28(A)(1) 
does not relive him from it. The doctrine of res judicata under section 11 of the CPC operates 
against such person.'”*° The word “revised” under sub-section 1 of section 44 of the WB Estates 
Acquisition Act, 1953, indicates that the state government or its officers shall be entitled to 
revise from time to time, the record of rights and to make necessary entries or corrections in 
the relevant column of record of rights in its settlement operations or as per exigency envisaged 
under the Act and the rules made therein. The order under section 44(3) becomes final, so 
long as there is no revision affected, the question of res judicata, therefore, does not arise and 
the previous appellate order does not preclude the authorities from revising the record of 
rights.'**' The failure of the first plaintiff to claim the benefit under the Cochin Proclamation 
or under section 5 of the Kerala Land Reforms Act before the second preliminary decree was 
passed, is fatal; and he is precluded from raising the same contention in the proceedings for 
passing a final decree. The plaintiff, having failed to raise a defence which was available to 
him at the time of passing a preliminary decree, is precluded by principles of constructive res 
judicata from raising the same defence in the final decree proceedings.!°” 


The principles of res judicata are also applicable to petitions under Article 32'°*’ and under 
Article 226'* even when the prior decisions have been given in writ proceedings in other 
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courts,” provided they are on the merits.” Dismissal of a writ petition under Article 32 by 
the Supreme Court even if in limine and without any speaking order where such dismissal is 
not on the ground of laches must be presumed to be on the ground that no fundamental right 
was violated and would bar a similar petition under Article 226,7 Jn Hindustan Twyfords 
Ltd v Daulat Ram,” the Punjab High court held that a decision in an earlier writ petition 
under Article 226 could not bar a subsequent civil suit even though the question raised in the 
suit was based on the same right claimed in the writ petition. In another case, however, the 
same high court said that in view of Daryoo v State of Uttar Pradesh’ the general principle 
of res judicata would be attracted where a decision in a writ petition is pleaded as a bar against 
a subsequent suit if the other conditions are satisfied.'!°°? The question before the Supreme 
Court was, whether the dispute relating to dismissal of an employee decided by the Deputy 
Registrar of Madhya Pradesh, Co-operative Societies Act, could be re-agitated before a labour 
court under the Industrial Disputes Act, 1947. It was held, that no doubt section 11 of the 
CPC does not in terms apply to Deputy Registrar of Madhya Pradesh, Co-operative Societies 
Act because it is not a court, but a tribunal constituted under the Societies Act is given special 
jurisdiction. So, the principles laid down thereunder mutatis mutandis squarely apply to the 
procedure provided under the Act, hence, operates as res judicata.'”*' 


The decision in Hindustan Twyfords case must be considered as not correct in view of Gulab 
Chand v State of Gujarat’? where the Supreme Court observed that there was no good reason 
to preclude such decision on matters of controversy in writ proceedings under Articles 226 or 
32 of the Constitution from operating as res judicata in subsequent regular suits on the same 
matters in controversy between the same parties." Where a writ petition has failed and the 
petitioner therein has not been given leave to appeal to the Supreme Court the dismissal of the 
writ petition by the high court would bar a subsequent writ petition on the same grounds.” 
Where a writ petition was filed at an intermediate stage of administrative proceedings against 
the petitioner, but was dismissed, such dismissal was held not to be a bar against another writ 
petition filed after the termination of the proceedings.” In this case, the Supreme Court 
had given permission to file the subsequent petition; but, such permission would not have 
been granted if the earlier dismissal was a bar against a subsequent petition. It is only the issue 
raised in a prior petition to which the principle of res judicata would apply if raised in the 


[Footnote No. 1944 contd. ] 
Makhan Lal v State of West Bengal, AIR 1963 Cal 6; Nagabhushanam v Ankam Ankaiah, AIR 1968 
AP 74; TV Setty v Bangalore Municipality, AIR 1968 Mys 251; Bansi v Addl Director, Consolidation of 
Holdings, AIR 1967 P&H 28 : (1966) ILR 2 Punj 824; HA Sarkies v Dist Magistrate, Meerut, AIR 1966 
All 458; Mohd Fiazuddin v Custodian, EPAP, AIR 1969 AP 158; Padmanabhan v State, AIR 1966 Ker 
110; A Subhan v UOI, AIR 1966 Cal 570. 

1945. Daryao v State of Uttar Pradesh, AIR 1961 SC 1457 : (1962) 1 SCR 574; Jyothi Prakash v Chief Justice, 
Calcutta High Court, (1963) 67 Cal WN 16. 

1946. Piara Singh v State of Punjab, AIR 1962 P&H 498; PD Sharma v State Bank of India, AIR 1968 SC 958; 
SR Mills, Virudhunagar v Government of Madras, AIR 1968 SC 1196; KVS Co Ltd v UOI, AIR 1976 Del 
51; Super Surgical Co v Desikan, AIR 1969 Mad 406; R Pandhubai v Bombay Cycle Importing Co, AIR 
1970 Mad 474; Bijay Cotton Mills v RMM Singh, AIR 1965 Raj 213 : (1965) ILR 15 Raj 756. 

1947. Metal Corp of India v UOI, AIR 1970 Cal 15 : (1969) 73 Cal WN 676. 

1948. Hindustan Twyfords Ltd v Daulat Ram, AIR 1965 P&H 50 : (1964) 66 Punj LR 759. 

1949. Daryoo v State of Uttar Pradesh, AIR 1961 SC 1457. 

1950. B Dass v State of Punjab, AIR 1965 P&H 342. 

1951. RC Tiwari v MP State Co-op Marketing Federation Ltd, (1997) 5 SCC 125. 

1952. Gulab Chand v State of Gujarat, AIR 1965 SC 1153 : (1965) 67 Bom LR 673. 

1953. UOI v Nanak Singh, AIR 1968 SC 1370. 

1954. Har Swarup v General Manager, Central Railway, AIR 1975 SC 202 : (1975) 3 SCC 621. 

1955. State v BN Singh, AIR 1971 All 359 : (1971) All LJ 90. 


Res judicata Secll 367 


subsequent petition. Thus, where no plea was raised as regards the validity of dismissal from 
service on the ground of incompetence of the dismissing authority, it would be competent for 
the party to raise it in a subsequent suit.” There is no bar of res judicata to a petition under 
Article 32 in a case where the high court has earlier dismissed a petition under Article 226.'””” 
The general principle of res judicata has been applied to petitions for habeas corpus.” (But 
see SP Sharma v UOJ)’ The principle of res judicata has been applied to adjudications by 
industrial tribunals in a large number of decisions.'”® 


The Supreme Court in some if its recent decisions has expressed doubt about the extension 
of the sophisticated doctrine of constructive res judicata to industrial law which is governed 
by special methodology of conciliation, adjudication and considerations of peaceful industrial 
relations where collective bargaining and pragmatic justice claims precedence over formalised 
rules of decision based on individual contests, specific causes of action and findings on particular 
issues.'**' In NR Co-op Society v Industrial Tribunal, Rajasthan,®® the Supreme Court has, 
however, held that the decision of the high court holding that the dispute in question was an 
industrial dispute would operate as res judicata in a subsequent proceeding. In Workmen v Straw 
Board Mfg Co,'°® the Supreme Court assumed that the general principle of res judicata would 
apply to industrial adjudications. In Punjab Co-op Bank Ltd v RS Bhatia,“ the Supreme 
Court held that a finding by the labour court on the question whether the respondent was a 
workman or not would be a bar to the same issue raised in a subsequent proceeding under the 
Industrial Disputes Act, 1947. The recent trend in the decisions of the Supreme Court appears 
to be in favour of the view that the general principle of res judicata would apply to industrial 
adjudications. Where the question was as to whether a person is or is not a workman as defined 
in the Industrial Disputes Act, 1947, a decision therein by the tribunal is not res judicata 
in subsequent proceedings under Payment of Wages Act, 1936.'" The general principle of 
res judicata has been extended to proceedings under other statutes, such as Santhal Parganas 
Settlement Regulation 3 of 1872 under section 11, of which a decision by the settlement 
officer has the force of a decree’ and operates as a decision of quasi-judicial authorities. "° 


While thus, the law is settled that the principles of res judicata can be applied to cases which 
do not fall within the four corners of section 11, it is equally well-settled that where a case does 
fall within its scope, the conditions laid down therein must be strictly complied with and that, 
if they are not, it is not permissible to hold that the matter is res judicata on general principles, 
as that would render the section nugatory; but, in cases where neither of the two proceedings 
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or only one of them is a suit, the general principle of res judicata shorn of the limitations of this 
section, is to be applied.” Section 11 prescribes the conditions under which the decision in a 
suit can be res judicata and where it fails to satisfy those conditions, it cannot be held to be res 
judicata on general principles." So when the prior suit was tried by a court not competent 
to entertain it, its decision could not be held to be res judicata on general principles. The 
rule that a decision on jurisdiction in a suit does not operate as res judicata applies also to 
decisions by administrative tribunals.'””' When findings of a rent controller are allowed to 
become final, tenant is barred by principal analogous to res judicata to take a contrary stand 
in subsequent proceedings.'””* When the first respondent retired from government service, the 
state moved the prescribed authority under the Act for an order of eviction under section 5 of 
UP Public Premises (Eviction of Unauthorised Occupant) Act, 1972. On 22 March 1978, the 
prescribed authority passed an order for eviction dismissing the application by observing that 
“it is not possible to hold that the house in question is public premises or that the opposite 
party is unauthorised occupant of it”. After the said order, the appellant sent notice to the first 
respondent determining the lease, and on the expiry of the period specified in that notice, the 
appellant moved a fresh application under section 4 of the Act, before the prescribed authority, 
even this time the application dismissed on the principle of res judicata in that earlier order 
dated 22 March 1978, would operate as barred against the appellant from seeking eviction of 
the first respondent under the provisions of the said Act. 


As per the order dated 22 March 1978, the prescribed authority found that the building 
belonged to the government estate and that there was no evidence that the tenancy was 
terminated before filing the application. In the present proceedings, there was no dispute that 
the notice was subsequently served on the first respondent determining the lease. If so, can the 
respondent be treated as an unauthorised occupant even if it is true that the building belongs 
to a government estate. It was held that there is no question of any bar of res judicata on the 
strength of the order dated 22 March 1978, particularly because there was a finding in that order 
that the building belonged to a government estate.’ Section 15 of Kerala Buildings (Lease 
and Rent Control) Act is a provision specifically incorporated to ensure finality of the decisions 
once rendered under the Act and to prohibit re-opening of such decisions which had become 
final. The object of this provision and that of section 11 of the CPC was more or less the same, 
namely that there should be end to litigation and no man should be vexed twice over for the 
same cause!” Once the question of stay of the proceedings before the debt recovery tribunal 
having been agitated before the tribunal and having been already decided by the tribunal 
against the petitioner, it could not be re-agitated at the instance of the Petitioner by a separate 
application. A person cannot be allowed to agitate the same matter again before the same 
tribunal.” The Gauhati High Court, relying upon Guda Vijayaluxmi v Guda Ramchandra 


Sekhara Sastry’ held that the principle of res judicata applies in certain cases also in a matter 


1968. Jodhan v Board of Revenue, AIR 1967 All 442. 

1969. Janakiramier v Neelakantier, AIR 1962 SC 633; Radhey Shyam v Beni Ram, AIR 1967 All 28. 

1970. Sheik Md Ali v Hunter, AIR 1943 Oudh 338 (FB); Premchand v Dhanmal, AIR 1954 Mad 384 : (1953) 
ILR Raj 505; Neelkanta v Kesavan, AIR 1956 TC 161 (FB) : (1956) ILR TC 87; Vishu v Bhagadu, 
(1957) 99 Eal LJ 72; Rajalakshmi Dasi v Banamali, AIR 1953 SC 33 : (1953) SCR 154. 

1971. Sushil Kumar Ghosh v Revenue Officer, AIR 1976 Cal 1. 

1972. Prahba Mfg Industrial Co-op Society v Banwari Lal, (1989) 2 SCC 69. 

1973. State of Uttar Pradesh v Roop Lal Sharma, (1997) 2 SCC 62. 

1974. PN Govindan v Abdul Kri Subaida Beevi, AIR 1998 Ker 50. 

1975. Tapan Kumar Mukhoty v Bank of Madura Ltd, AIR 1999 Cal 305. 

1976. Guda Vijayaluxmi v Guda Ramchandra Sekhara Sastry, AIR 1981 SC 1143 : (1981) 2 SCC 646. 


Res judicata Secll 369 


under the Hindu Marriage Act.” When the only son of the first wife accepted for a long 
time two— fifth share as a rightful share in the land in one village, and the Deputy Director of 
Consolidation, ordered accordingly, that decision becomes res judicata, it has to be so for all 
intents and purposes in the second village as well. The question of maintainability of the 
eviction petition on the ground of non-compliance of the statutory provisions as aforesaid was 
not heard and decided by the court. It was rather ordered to be considered along with other 
issues. It was held that the principle of res judicata does not apply.” Where the respondent— 
claimant was neither a party to previous proceedings under Motor Vehicles Act, 1939, and nor 
he was impleaded in the previous proceedings, and as there was non-compliance of specific 
provisions contained in the proviso to section 110A(I) to the effect that the person who has not 
joined the application in a claim for compensation, shall be impleaded as respondents, then 
the judgement in previous proceedings cannot operate as res judicata as against him.” Where 
a complaint under the Advocates Act, 1961 filed by a client against his advocate alleging that 
the advocate was negligent in discharge of his duties qua the client and had failed to act with 
due diligence and promptitude, was dismissed by the State Bar Council and its decision was 
affirmed by the Bar Council of India by a speaking order on merits, the decision of the Bar 
Council of India would operate as res judicata in the subsequent civil suit filed by the client 
against the advocate claiming damages on ground that the advocate was negligent.'*' 


The expression “former suit” does not exclude the application of the rule when suits are 
tried together. (See note “Suits tried together : One judgment” above.) 


The general principle of res judicata has been extended to proceedings in a probate court, 
interlocutory orders in the same suit, proceedings under the Madras Religious Endowments 
Act, applications under section 26F of the Bengal Tenancy Act,'”* judgments under the Land 
Acquisition Act’ and to awards made under the Arbitration Act, 1940 provided the subject 
matter is the same in both the earlier and the later reference.'"** An award by an arbitrator is 
valid and binding until it is set aside and will operate as res judicata in subsequent proceedings 
between the same parties either in court or in a later arbitration proceeding.” The question 
whether the principle of constructive res judicata applies to arbitration proceedings, is not yet 
settled. However, if an arbitrator decides not to go into a dispute on the ground that he has no 
jurisdiction, a subsequent reference on that dispute is not barred; but, the principle, though 
widely extended, does not apply to Orders made in exercise of administrative power.'**” Nor 
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can it be invoked where a statutory provision such as section 64A of the Andhra Pradesh Estates 
Abolition Act lays down cases wherein it is to be applied.'*** (For execution proceedings, see 
comments on “Orders in Execution Proceedings” below.) 


[s 11.28] Probate proceedings 


When a question of the relationship of parties has been decided in a probate proceeding, a 
subsequent suit between the same parties involving the same question is barred by the rule of 
res judicata, although the words of the section are not strictly applicable. This was decided by 
the Privy Council in the case of Kalipada v Dwijapada’”® confirming a decision of the Calcutta 
High Court!” and approving that court’s dissent from previous decisions to the contrary.'””! 
The under-noted cases!’ though not expressly mentioned, must be treated as overruled. 
Any order passed after contention in a probate proceeding is res judicata in any subsequent 
proceeding against the caveators who contested it.” In a Bombay case,” A, alleging himself 
to be the executor of B’s Will applied for probate of the will, but C, B’s widow, opposed the 
application and the probate was refused on the ground that the Will was not proved. C then 
sued A to recover her husband’s property and A was precluded from contending that he was 
entitled to possession as B’s executor. The court observed that though the judgment of the 
probate court refusing probate to A does not operate as a judgment in rem yet it operates as 
res judicata between A and C under section 83 of the Probate and Administration Act, 1881 
(now replaced by section 295, Indian Succession Act, 1925, read with section 11 of the Code). 


A decision on a question of relationship in a proceeding on an application for letters of 
administration after trial of an issue is binding as res judicata in a subsequent suit between the 
same parties.'””? Conversely, the opinion expressed by the ordinary civil Courts on the question 
of genuineness of a Will is not res judicata in proceedings for probate or letters of administration- 
cum-testamento annexo in courts having exclusive jurisdiction to grant the same.’””* It is not 
within the province of a probate court to decide questions of title to properties disposed off 
by the Will and consequently, where an application for letters of administration was dismissed 
under O XVII, rule 1 for non-appearance of the applicant, the expression of an opinion by 
the court on an issue as to estoppel with respect to the title to the properties would not be res 
judicata on the rights of the parties thereto.” 


[s 11.29] Succession Proceedings 


Sections 372 to 384 of the Indian Succession Act, 1925 deals with issuance of succession 
certificates and require that the question arising under these sections should be determined 
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by summary proceeding. By summary proceeding, it is meant that the court should decide 
the question by a short inquiry leading up to and resulting in a rapid decision. The nature 
of this inquiry must depend on circumstances of each case. Thus, where the court feels that 
the question involved is not capable of decision in summary proceeding under the Indian 
Succession Act, 1925, it can leave the parties to establish their rights in a regular suit. 
Section 387 of the Act also enables the unsuccessful party to file a suit. The proceeding for 
grant of succession certificate being summary in nature, the finding arrived at in the said 
proceeding cannot operate as res judicata in subsequent proceeding.'”® 


The findings recorded regarding will, in an application for grant of succession certificate, 
cannot operate res judicata in subsequent suit by the same applicant praying for mandatory 
injunction against the defendant, that the defendant be directed to supply him locker number 
obtained by the defendant on the basis of the alleged will as set up by the defendant, giving 
him the right to operate the locker. The fact that the issues were raised and evidence was 
recorded in the succession certificate proceedings is not relevant.'”” 


[s 11.30] Orders in Execution Proceedings and Explanation VII 


Prior to the insertion of Explanation VII into the section by the Amendment Act, 1976, it 
was well-settled that though the section in terms did not apply to execution proceedings and 
the orders made therein the general principle of res judicata; which is apart from the provisions 
of the section, applied, and that therefore, an order made in an execution proceeding bound the 
parties and those claiming through them and operate, as res judicata in a subsequent execution 
proceeding or a subsequent suit between the same parties. The new Explanation VII does two 
things: (i) it applies in express terms the provisions of this section to execution proceedings; 
and (ii) provides an artificial construction by laying down that references in the section to any 
suit, issue or former suit shall be construed as references, respectively, to a proceeding for the 
execution of the decree, a question arising in such proceeding and the former proceeding for 
the execution of the decree. Two results would follow: 


(i) that in view of the express extension of the section to execution proceedings, the 
general principle of res judicata which used to be invoked apart from the provisions 
of the section can no longer be invoked; and 


(ii) that the conditions for the application of the section set out earlier, must be satisfied. 
Such a compliance was also held to be necessary in a number of decisions which 
applied the general principle of res judicata to execution proceedings. 


The leading case on the application of the general principle of res judicata to execution 
proceedings and from which the later decisions stem is Ram Kirpal v Rup Kuari,’°” decided 
in 1883 by the Privy Council. The principle therein laid down was that this section was 
not exhaustive and that the principle of res judicata still remained distinct from the limited 
provisions of the section. Prior to that decision, the judicial opinion generally was that 
section 13 of the Code of Civil Procedure 1882 (corresponding to the present section), was 
not applicable to execution proceedings, presumably because the application of the section was 
confined to suits. The Privy Council held that though the section in terms did not apply to 
execution proceedings, the principle of res judicata applied to such proceedings. The question 
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in that case was whether a decision in the course of execution proceedings, that the decree 
which according to its true construction awarded future mesne profits, operated as res judicata 
so as to preclude the court from trying the question over again at a subsequent stage of the 


proceedings. The High Court of Allahabad held that it did not. The Privy Council reversed 
that view and observed: 


The matter decided by Mr Probyn was not decided in a former suit, but in a inde Sid 
of which the application in which the orders reversed by the High Court were made was 
merely a continuation. It was as binding between the parties and those claiming under 
them as an interlocutory judgment in a suit is binding upon the parties in every proceeding 
in that suit, or as a final judgment in a suit is binding upon them in carrying the judgment 
into execution. The binding force of such a judgment depends not upon s 13, Act 10 of 1877 
(s 11 of the present Code), but upon general principles of law. If it were not binding, there 
would be no end to litigation. The parties were bound by the decision of Mr Probyn, who, 
whether right or wrong, had decided that it did (that is, that the decree awarded future 
mesne profits): a decision which, not having been appealed, was final and binding upon the 
parties and those claiming under them. 


The ratio decidendi of Ram Kirpal’s case is that if a particular construction is put on a 
decree in proceedings on a former application for execution, it is not competent to the court 
to treat that construction as erroneous and put another construction on it as a subsequent 
stage of the execution proceedings.’ Parties cannot raise a second time, in the same suit 
or execution proceedings an issue that has already been determined either expressly or by 
necessary implication.’ This is so even if the question is about jurisdiction of the court.” 
The judicial committee held in Mungul Pershad v Girja Kant,” that a decision on an 
application for execution after hearing both the parties that the application is not barred by 
the law of limitation, though erroneous, is binding on the parties in subsequent proceedings 
in execution. Their Lordships said: 

The order was made by a court having competent jurisdiction to try and determine 
whether the decree was barred by limitation. No appeal was preferred against it... Admitting 
for the sake of argument, but only for the sake of argument, that the decree was barred 
when the...application was made.,...still his order, though erroneous, was valid, not having 
been reversed. 


Similarly, a decision that an application for execution is barred by limitation, though 
erroneous, is conclusive between the parties and the question cannot be re-tried on a subsequent 
application for execution,” but not the decision of the transferee court, after it had sent a 
return of non-satisfaction on the ground that it had been functus officio. Where the judgment- 
debtors did not raise any objection as to limitation against execution of the decree against them 
nor to the revival of the execution proceedings, they would be debarred at a subsequent stage to 
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challenge the sale on the ground that the revival was bad.™®™ A decision by the execution court 
on the question of the liability of the property of a judgment-debtor for attachment and sale 
will be res judicata and binding on the parties.” 


The principle laid down in Ram Kirpal’ case referred to above is that when a question has 
been raised in an execution proceeding and decided, the decision, even if erroneous, is binding 
on the parties, and the same question cannot be retried in subsequent proceeding in execution 
or in a subsequent suit between the same parties;°* in other words, that the principle of res 
judicata is applicable to proceedings in execution. This principle has been followed by the 
high courts of India.” The question of constructive res judicata in execution proceedings 
came before the Supreme Court in Mohan Lal Goenka v Binoy Krishan Mukherjee”! wherein 
the Hon’ble Supreme Court following the earlier decision of Privy Council held that the 
principles of constructive res judicata will be applicable even in execution proceedings;”"' but, 
this principle does not apply, unless the parties to the subsequent proceeding were also parties 
to the former proceeding”? and had litigated under the same title.””’* Nor does it apply, unless 
the former application was heard and decided. Hence, an order dismissing an application for 
execution for default of appearance,’ or allowing it to be struck off “for the present”, 
or allowing it to be withdrawn with liberty to present a fresh application,’ is no bar to a 
fresh application for execution. Similarly, where an application for execution under O XXI, 
rule 32 is dismissed on the ground that the decree-holder had not given the judgment-debtor 
an opportunity of obeying it, a second application for execution after such opportunity had 
been given is not barred as res judicata; but, dismissal of an execution application for default 
of appearance by the decree-holder after a notice to the opposite party who appears in response 
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to it, would amount to abandonment and bar a subsequent application.*”’* On the other hand, 
where the judgment-debtor despite of notice under O XXI, rule 66 absents himself and this 
does not raise any objection to the sale, he would be barred at a subsequent stage to raise such 
objections against the sale which were available to him and which he might and ought to have 


raised.7°!? 


There can be no doubt that when an application for setting aside the sale is made, the 
order passed by the executing court either allowing or dismissing the application, will be 
final and effective, subject to an appeal that may be made under the provisions of the CPC. 
It is inconceivable that even though no appeal has been filed against an order dismissing 
an application for setting aside the sale, another application for setting aside the sale can 
be made without first having the orders set aside. Such an application will be barred by the 
principle of res judicata. An order for arrest of the judgment-debtor made after notice to 
him and inquiry has been held to mean a finding that he has had since the date of the decree 
means to pay. That finding is binding in a subsequent proceeding.*””’ Further, the decision 
in the former application must have been necessary for the determination of the application. 
Thus, if A applies for execution, and B pleads limitation, and neither party appears on 
the date fixed for the hearing of the objection, and or, A’s application is dismissed and B’s 
objection is disallowed, B is not precluded from raising the plea of limitation on a fresh 
application for execution made by A, the reason being that A’s application being dismissed 
for default, it was not necessary for the court to decide the question of limitation.” Where 
the execution case is dismissed for default after the failure of the judgment-debtor to show 
cause after a notice under O XXI, rule 22 had been served on him and an order is passed 
which had the effect that the decree was now capable for execution.” Where without 
adopting the special procedure prescribed in O XXI, rule 53, a money decree was sold in 
execution and the auction-purchaser applied to execute the decree, and his application was 
ordered after hearing the judgment-debtor, it is not open to the latter at a later stage to raise 
the objection as to the validity of the sale as the same must be deemed to be constructively res 
judicata. Where a judgment-debtor filed a petition objecting to execution on the ground 
that it was barred by limitation and that was dismissed for default and an application to 
restore the same was also dismissed, he is barred by principles of res judicata from raising 
the question of limitation in a fresh objection petition.” But, where, in the execution 
proceedings, an application for reviewing of shares of parties in the property as determined 
in preliminary decree for partition of suit property is rejected by the executing court on the 
ground that it had no jurisdiction to modify the decree, the subsequent fresh application by 
the parties for modification of judgment and decree filed before the court which passed the 
judgment is not barred by res judicata.” 
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[s 11.30.1] Constructive Res Judicata in Execution Proceedings 


Where an assignee of a decree applied for execution under O XXI, rule 16, and the 
judgment-debtor took no objection to the validity of the decree, it was held that he was not 
debarred on the principle of Explanation IV from impeaching the validity of the decree in 
a subsequent suit; but, the principle of Explanation IV has been applied to a subsequent 
stage of the execution proceeding. Thus, if the judgment-debtor, being entitled and having 
an opportunity to raise a plea in bar of execution, eg, a plea of limitation, fails to do so and 
execution is ordered, he will be precluded from raising the same plea at a subsequent stage 
of the execution proceedings””* unless the case falls within the rule that there cannot be an 
estoppel against statute.” Where a plea of limitation was raised and subsequently given up, 
the judgment-debtor was held to be precluded from raising the same at a later stage.” The 
same rule would apply to the case where the decree-holder fails to raise a question which 
would have sustained his attachment but which he did not raise in the former execution 
proceedings where objection to the attachment was taken by the judgment-debtor.”*”' His legal 
representative who did not have proper notice of the execution proceedings would not be so 
precluded on the ground that he had no opportunity to raise the plea.” Also, where A applies 
for execution of a decree against B, and an order is made directing execution to issue, B cannot 
in a subsequent application for execution raise the plea that the first application for execution 
was barred by limitation.” Where the heirs of a deceased judgment-debtor were brought 
on record and orders passed directing execution and transferring the proceedings to another 
court, it was held that it was not open to the legal representative to challenge the correctness 
of those orders at a later stage of the execution.” Again, when a judgment-debtor objected in 
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an execution proceeding that an attachment was not legal and proper, only because the decree 
was declaratory, it was not open to him to object to the sale on the ground that the property 
was not liable under section 60 to attachment and sale.” An order for sale after service of 
notice to the judgment-debtor implies the finding that the property was saleable. It is not then 
open to the judgment-debtor, whether before or after the sale, to object that the property is 
not saleable by reason of section 49(M) of the Bihar Tenancy Act.” If the decree has been 
executed on previous applications, the judgment-debtor cannot in a subsequent application 
object that the decree is merely declaratory.” An objection to execution on the ground that 
the decree sought to be executed is a nullity is one which the court executing it can decide and 
if such an objection is not taken and there is an order directing execution, the question is res 
judicata and it is not open to the judgment-debtor to raise the objection at a later stage.”°** 
When properties are sold in execution of a decree in contravention of some provisions of law, 
the question has been raised whether the judgment-debtor is barred by principles of res judicata 
from raising the question of the validity of the sale subsequently. The preponderance of judicial 
opinion is in favour of the view that he is barred.”°° 


The principle of res judicata including constructive res judicata operates in execution 
proceedings and the order made under rule 22, clauses (1) and (2) of O XXI, CPC, which 
results in closure of preliminary stage and commencement of next stage operates as res judicata, 
and precludes the judgment-debtor from raising objections to continuance of proceeding 
thereafter unless such order is appealed against as a decree. O XXI, rule 22 culminates in end 
of one stage before attachment of the property can take place in furtherance of execution of 
decree. The proceedings under O XXI, rule 23 can only be taken if the executing court either 
finds that after issuing notice under O XXI, rule 21 the judgment-debtor has not raised any 
objection or if such objection has been raised, the same has been decided by the executing 
court. The sub-rule (1) as well as sub-rule (2) under O XXI, rule 22 operates simultaneously 
on the same field. Sub-rule (1) operates when no objection is filed, and then the court proceeds 
and clears the way for going to the next stage of the proceedings, namely, attachment of the 
property and if the court finds objections on record then it decides the objections in the first 
instance and thereafter clears the way for taking up the matter for attachment of the property 
if the objections have been overruled. Whether the order is made under sub-rule (1) or sub- 
rule (2), it has the effect of determining the preliminary stage before the attachment process 
is set in motion. In this background, the order of the court to proceed with attachment on 
finding that no objection has been raised also operates as an order deciding the preliminary 
stage of the execution proceedings and operates as if the judgment-debtor has no objection to 
file. If thereafter, the judgment-debtor wants to raise an objection in the same proceedings in 
the absence of any modification of order passed under O XXI, rule 22, sub-rule (1) or (2) he 
has to take recourse to get rid of the order by way of appeal. If it has not been agitated and since 
the order for proceeding by the judgment under O XXI, rule 22 amounts to a decree under 
section 47 of the CPC and is appealable as a decree, i.e., to say it is not an appeal against the 
interim order but an appeal against the decree which is provided against the final order only 
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means that at the different stages of the execution orders passed by the executing court have 
been attached finality, unless they are set aside by way of appeal before the higher forum, else, 
they bind the parties at the subsequent stage of the execution proceedings so that the smooth 
progress of execution is not jeopardised and the stage which reached the finality by dint of 
various orders of O XXI operates as res judicata for the subsequent stage of the proceedings. 
Since the order passed at different stage itself operates as decree and appealable as such, the 
same cannot be challenged in appeal against subsequent orders also, because appeal against 
an order passed under O XXI, rule 22 does not fall as appeal against order at initial stage but 
amounts to a decree finally determining the question. That is why no appeal against orders 
made under O XXI have been provided under O XLIII. In this background where a judgment- 
debtor has an opportunity to raise objection which he could have raised but failed to take and 
allowed the preliminary stage to come to an end for taking up the matter to the next stage 
for attachment of property and sale of the property under O XXI, rule 23 which fell within 
the above principle, the judgment-debtor thereafter cannot raise such objections subsequently 
and revert back to earlier stage of proceedings unless the order resulting in termination of 


preliminary stage which amounts to a decree is appealed against and order is set aside or 
modified.*”*° 


In execution of a decree for eviction against a tenant, in a proceeding under O XXI, rule 27, 
the executing court held that the sub-tenant had become direct tenant under the landlord, in 
view of section 20 of the Delhi and Ajmer Rent Control Act, 1952. The said order was neither 
challenged in appeal or revision, nor any suit was filed for setting aside the order. It was held 
that the order had become final and was binding on the tenant. In a subsequent suit filed by 
the tenant for eviction of the sub-tenant, it could not be contended that the order was a nullity 
and should, therefore, be ignored. Merely because the executing court had wrongly applied the 
provisions of section 20 of the Delhi and Ajmer Rent Control Act (which stood repealed), it 
did not mean that the order passed by the executing court was a nullity. The executing court 
had the jurisdiction to decide the application submitted by the decree-holder under O XXI, 
rule 970f the CPC. The mere fact that while deciding the said application the executing court 
acted wrongly, did not mean that the said order of the executing court was without jurisdiction 
and a nullity.2*! If an application under O XXI, rule 97 has been decided on the merits after 
adjudication and determination of the questions involved in O XXI, rule 101 of O XXI, CPC 
as also other grounds raised in the application, then of course, that would furnish a ground 
for the application of the principle of constructive res judicata, but if it is not adjudicated and 
determined after due application of mind, the order passed on such an application does not 
acquire the character of a decree. The dismissal of the application under O XXI, rule 97 of the 
CPC passed on the request for withdrawal of the application, cannot acquire the character of 
a decree and, therefore, the principle of constructive res judicata cannot be made applicable to 
such proceedings.” 


Where a transferee court had returned the execution papers to the court which passed 
the decree with a certificate of non-satisfaction and thereafter the decree-holder filed a fresh 
application for execution in the transferee court itself and no objection was taken by the 
judgment-debtor on the ground that there had been no fresh order transferring the decree 
for execution, it was held that such an objection could not be taken at a later stage of the 
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execution.”°*? Similarly, a decree-holder would be precluded from raising an objection that 
a non-satisfaction, certificate was not sent to the transferor court even though infact such 
certificate had not been sent.” The principle of constructive res judicata will apply even 
when a question of jurisdiction is involved and a contention therefore that the executing court 
had no jurisdiction to execute the decree will, if not taken at earlier stages, not be open to the 
judgment-debtor later.” Where the judgment-debtor resisted execution on the ground that 
he was entitled to protection under a Rent Act and that was overruled, it is not open to him in 
a subsequent execution application to raise the plea that civil courts had, under the provisions 
of the said Act, no jurisdiction over the matter.?“° A decision that the decree is executable not 
only against the property charged, but also against other properties will be res judicata at later 
stages of execution.” 


Where the amount claimed by the decree-holder in his execution petition is more than 
what is due to him on the terms of the decree, the judgment-debtor is not barred by principles 
of constructive res judicata from raising the question of the correct amount due by reason of 
his failure to object to the amounts claimed at the earlier stages.” To hold otherwise would 
be to recognise a power in the execution court to supersede the decree by its own orders.” 
It is really a case for the court to correct what is clearly a clerical mistake. Where the point is 
something more than a mere calculation of interest in terms of a decree and involves judicial 
determination of the rights of the parties as for example liability for mesne profits, interest 
and the like, different considerations might arise and where a decree-holder had not claimed 
interest in his execution application and it was dismissed, part-satisfaction being recorded, 
it was held that he was barred from claiming interest in a subsequent application;”°° but, a 
judgment-debtor himself has been held not to be precluded by principles of constructive res 
judicata from disputing his liability to pay interest on the ground of his failure to object to 
it at earlier stages when the principal amount still remained payable.*”' After a decree was 
scaled down under the provisions of the Madras Agriculturists’ Relief Act, 1933, it is not 
open to the judgment-debtor in answer to an application for execution subsequently filed 
by the decree-holder to plead payments alleged to have been made prior to the scaling.”°”” 
The under-mentioned cases?’ contain observations to the effect that Explanation IV should 
not be extended to execution proceedings and that an order made in execution proceedings 
should not have the force of res judicata unless the point raised in a subsequent proceedings 
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was actually raised in the former proceedings and decided. The Allahabad High Court has held 
that the principle of constructive res judicata is not applicable in execution proceedings unless 
the prior execution application has been infructuous, i.e., unless the decree holder by that 
application has obtained some relief which the judgment-debtor’s objection in the subsequent 
application would, if successful, have prevented him from obtaining.” Having regard to the 
observations of their Lordships of the Privy Council in Ram Kirpal’s case, it is submitted that 
there is no reason for limiting the scope of the application of the principle underlying this 
section to execution proceedings, subject of course to the conditions set out in the section. 
This question has since been considered in a number of decisions and the view has generally 
been accepted that the bar of res judicata will apply even if the execution application was 
infructuous, provided the other conditions are satisfied.” 


Where the question whether the award of interest to the decree-holder was governed by 
section 34 of the Code had been decided in the suit, it is not open to the judgment-debtor to 
re-agitate that question in the course of execution proceedings.” So also, where a question 
whether a particular plot of land was ryoti or not was in issue in the suit and a decree was 
passed on a finding that it was not ryofi, it is not open to the judgment-debtor in proceedings 
in execution for the sale of the land to raise the contention that it was not ryoti land, the sale 
of which is prohibited by sections 46 and 47 of the Chota Nagpur Tenancy Act;*°” but, this 
principle would not apply to the case of a successful judgment-debtor against a finding adverse 
to him since he had no right to challenge such a finding in appeal.” 


Though the said explanation may not stricto sensu apply to the trial stage, the principle 
couched in it must gain application thereto. It is immaterial that the writ petition was filed 
only subsequently because the findings made therein became final as no appeal was filed 
against the judgement. The basic idea in the rule of res judicata has sprouted from the maxim 
nemo debet bis vexari pro una et eadem causa. The principle of res judicata can be invoked not 
only in separate subsequent proceedings, they also get attracted in subsequent stage of the 
same proceedings. Once an order made in the course of proceeding becomes final, it would 
be binding at the subsequent stage of that proceeding.” When once a decree is passed, it is 
obvious that the defendant in the suit, or the judgement- debtor would be precluded from 
carrying on blasting operations in his property. To say, when he is succeeded by other, they 
would be bound by the restraint relating to the enjoyment of the particular property, is to 
derogate from the principle of public policy and that there shall be no second litigation in 
respect of the same right and the same property. It cannot be the policy of law that every time 
an assignment of the decree of the schedule property takes place, the decree-holder should 
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institute a fresh suit against the assignee so as to prevent him from disobeying the decree 
obtained by the decree-holder against the original owner of the property.” 


When along with application under O IX, rule 13, CPC, an interim application is filed 
by judgment debtor for stay of execution proceeding, another application seeking stay of 
execution of decree was filed earlier by judgment debtor and was dismissed by the court and 
the said order had attained finality, the subsequent interim application in question would be 
hit by doctrine of res judicata.” 


It is clear that it is not that once a person is detention in civil prison, he cannot be proceeded 
with on second occasion for the fresh breach of injunction committed by him. Each breach is 
independent and is actionable in law. Merely by putting a person in civil prison the decree does 
not get wiped out or satisfied. The court of execution cannot apply the doctrine of constructive 
res judicata and hold that the judgment-debtor cannot be imprisonment on second occasion.”°~ 


[s 11.30.2] Ex parte Orders 


An ex parte order in execution proceedings passed after issue of notice and after the court is 
satisfied that the notice was served, is on general principles, binding as res judicata where the 
order would necessarily imply that the decree is capable of execution; but, the order will 
not have the force of res judicata if no notice is issued; or if the notice is not duly served,” 
or if the notice does not clearly specify the nature of the claim.” An order in an execution 
application which prays for a relief not granted by the decree”? is not res judicata, nor an 
order on an application of the decree-holder to sell properties not mentioned in the execution 
petition, unless the judgment-debtor had specific notice of the matter or knowledge 
thereof. An ex parte order that an application for execution is in time, will not operate as res 
judicata.” If the judgment-debtor omits to appear on notice under O XXI, rule 22, he will 
not be debarred from objecting in a subsequent execution application that the prior application 
was not in the form prescribed by law and did not afford a starting point for limitation.”°”° 
Where no notice was issued to the judgment-debtor under O XXI, rule 22, but one was served 
for settlement of sale proclamation under O XXI, rule 66, and he did not appear, it was held 
that he was not barred from raising the contention that the property was not saleable under 
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section 60 as that was not a matter for decision under O XXI, rule 66;*°”' but, it has been 
held that when a judgment-debtor who has no notice under O XXI, rule 22, is subsequently 
served with notice in the execution application and fails to take objection that he had not been 
served with notice under O XXI, rule 22, he is barred from raising that objection thereafter.” 
Where a judgment-debtor who was served with notice under O XXI, rule 22 did not appear to 
show cause why the decree should not be executed and where an order for execution was made 
under rule 23, it was held that he was barred from raising thereafter the plea that execution 
was barred by limitation.?°”* 


Notice of intended execution was issued to the judgment-debtor under O XXI, rule 22 
of the CPC. The court passed an order under O XXI, rule 23(1), directing attachment. 
Judgment-debtor did not appeal against the above order. It was held that the order operated 
as res judicata and the judgment-debtor could not later file an independent application raising 
the objection of limitation.?°”* 


Dismissal of a suit for default cannot operate as res judicata, though, in such circumstances, 
O IX, rule 9 bars a fresh suit.*°” 


A judgment-debtor who does not claim exemption under section 60(1)(c) when he receives 
notice of attachment, cannot claim such exemption at the time of proclamation of sale. 
Constructive res judicata applies under section 11, Explanation IV in such circumstances.”°” 


[s 11.30.3] Consent Orders 


An order made by consent of parties in an execution proceeding is as binding on the parties 
as an order after a contentious trial.”°” 


Notice to show cause under O XXII, rule 22 was made absolute and an order for execution 
passed under O XXI, rule 23(1). It was held that subsequent objection by the defendant, 
that the decree was a nullity, was barred by res judicata. The same position was obtained even 
before the insertion of Explanation VII to section 11, on the principle of constructive res 
judicata. Where a consent decree is sought to be challenged on the grounds of contravention 
of O XXIII, rule 3, the only remedy is an appeal against the decree.?”* 


It is clear from the discussion above that right from the date of the Privy Council decision 
in Ram Kirpal v Rup Kuar?”’ the courts have consistently applied the principles of res judicata 
to proceedings in execution including the principle of constructive res judicata embodied in 
Explanation IV. There are also a number of decisions wherein it has been held that before 
the principle was applied it had to be seen that the conditions laid down in the section were 
satisfied. What the new Explanation VII, therefore, does is to do legislatively what the courts 
had hitherto done judicially. The decisions so far rendered in regard to proceedings in execution 
would therefore, still have validity. 
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[s 11.30.4] Interlocutory Orders 


In Ram Kirpal v Rup Kuari above, the Privy Council said that upon general principles of law, 
interlocutory judgment in a suit is binding upon the parties in every proceeding in that suit. A 
decision in an administration suit as to the validity of a gift will be res judicata in a subsequent 
proceeding in the same suit. Where a defendant government takes a plea in a notice of 
motion of its being a sovereign foreign state but that plea is rejected at the hearing of the notice 
of motion, the same plea cannot be re-agitated subsequently at the time of the hearing of the 
suit.?°! In a Lahore case,*°* the court ordered an agreement to refer to arbitration to be filed. 
A party applied that the reference should be cancelled as the court had no jurisdiction. The 
court decided that it had jurisdiction and dismissed the application. The party was debarred 
from raising the same point as an objection to the award. Where a court orders attachment of 
properties before judgment after satisfying itself that there are sufficient grounds therefore, and 
that order has become final, an application for compensation under section 95 of the CPC is 
barred on general principle of res judicata, but in order to have that effect, it must have been 
passed after notice and on the merits.” Thus, an order staying an interim injunction does not 
operate as res judicata as such an order does not purport to decide the merits on the controversy 
between the parties.*°** An order of remand which is interlocutory in nature also does not 
decide the dispute between the parties.?°® 


In a suit for specific performance an interlocutory application for sending the disputed 
document for comparison by an expert was dismissed. Before the revision against the said 
order could be filed, the suit was decreed. During the appeal against the decree an interlocutory 
application with the same prayer for sending the disputed document for comparison was 
allowed. In the revision against the order allowing the interlocutory application, it was held that 
the earlier interlocutory application was not decided on merits and it neither finally decided 
the matter involved in the case nor terminated the suit so as to apply the rule of res judicata.””*° 


Again, in Louis Dreyfus v Arunachala, ?® an order was made on 20 July, 1922, setting aside 
an award, under the Arbitration Act, 1899, made between D and A and remitting the matter 
back to an umpire, A appealed from the order but the appeal was ultimately dismissed by the 
Privy Council. After a fresh award was made by the umpire A objected that he was not bound 
by the submission to arbitration. The Privy Council said: 


Under the order of 20th July, 1922 the appeal from which to His Majesty in Council was 
dismissed, the matter was remitted to the umpire. This could have been done only upon 
the footing that the respondent (A) was bound by the submission to arbitration. 


Their Lordships, accordingly, held that the question as to the umpire’s jurisdiction over the 
Parties was res judicata. 
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[s 11.31] Insolvency Proceedings 


The principle of the section has been applied in insolvency proceedings.” In 
Vaithilingam v Lakshmana,™™® the Madras High Court has held that if the insolvency court 
decides to pass and does pass an order of adjudication of title under section 4 of the Presidency 
Towns Insolvency Act, such an order operates as res judicata in a subsequent dispute between 
the same parties. When an official receiver dismissed an application under section 54 of the 
Provincial Insolvency Act, 1920, holding that a sale was not a fraudulent preference, a creditor 
was debarred by the rule of res judicata from applying under sections 4 and 56 of the Act 
to set aside a sale as being in fraud or creditors.” An order winding up a company on the 
application of a person who claims to be a creditor with respect to a specified debt, was held to 
operate as res judicata on the question as to the truth and amount of the debt.” If a question 
had been decided in a civil court and the decision thereon is such that it would have operated 
as res judicata in another subsequent matter before a civil court, it would operate as res judicata 
also before the Insolvency Court.””” 


[s 11.32] Summary Proceedings 


The Calcutta High Court holds that the question of res judicata can arise even in consequence 
of antecedent summary proceedings. Thus, it was held by that court that the decision on the 
question of nature and extent of the tenure which was directly in issue between the parties and 
finally decided in the proceedings taken under section 26] of the Bengal Tenancy Act, 1885 
operated as res judicata to bar a subsequent suit for determining the nature of tenancy; but 
the Lahore High Court held that the decision of a district judge in proceedings of a summary 
nature cannot operate as res judicata to bar a subsequent suit for the determination of the 
same question.””* In Babu Bhagwan Din v Gir Har Saroop™™” the Privy Council accepted the 
view of the Lahore High Court. It has since been held by the High Court of Calcutta that the 
rule of res judicata does not apply to summary and extra judicial proceedings.” The scope 
of an inquiry in an application under section 34 of the Arbitration Act, 1940, is limited to 
a decision whether the dispute between the parties is covered by the arbitration clause. Any 
opinion therefore, expressed in the order on the application of the rights of parties, cannot 
operate as res judicata in a suit between them in which they are in issue.” A decision under 
section 38 of the Bengal Money Lenders Act, 1940, has been held, having regard to its scope 
and nature, not to operate as res judicata in a subsequent suit or proceedings between the 
parties.” Orders passed under the Marwari Patta Act or the Rajasthan Protection of Tenants 
Act, 1949, have been held not to operate as res judicata in subsequent suits between the parties 
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as the proceedings are summary.” A decision given by revenue authorities in mutation 
proceedings has similarly been held not to be res judicata.*' A decision under O XXII, rule 5, 
whether a person is or is not the legal representative of a deceased party to a proceeding is only 
for the purpose of that litigation and does not operate as res judicata in a suit where the right to 
represent is directly in issue.”'®' A decision given in a miscellaneous case not on the merits but 
on a technical grounds does not operate as res judicata in a regular suit.” 


[s 11.33] Application for Amendment of Decree 


Though an application for amendment of a decree is not a “suit” within the meaning 
of this section, yet if such an application is heard and finally decided, it will debar a 
subsequent application for the same purpose upon general principles of law analogous to those 
of res judicata.” If the application has been dismissed for default and there has been no 
adjudication on the merits, the dismissal will not operate as res judicata." The dismissal of 
an application for amendment of a decree on the ground of mistake does not operate as a bar 
to a party establishing his right in a suit, as the grant of relief by way of amendment is purely 
discretionary.” 


In a suit the plaintiff had not claimed the relief of mesne profits in the plaint but by way 
of amendment he tried to add the said relief in the plaint which was refused. Consequently, 
the relief with regard to mesne profits was not granted. It was held by the Patna High Court 
that the incorporation of the relief of mesne profits in the judgment and decree at a later stage 
was not wholly without jurisdiction as the Court was empowered to decide what proper relief 
should have been granted to the plaintiff on the basis of materials available on the record. 
Thus, it was held that the petition for amendment of judgment and decree was not barred 
under Explanation (V) of section 11 of the Code.7!°° 


[s 11.34] Application for Review 


Where an application is made for a review of judgment, and the application is refused, it 
does not operate as res judicata so as to bar a subsequent suit for the same relief and on the 
same grounds as those put forward in the application for review. Neither section 11 nor any 
doctrine of constructive res judicata can rightly be applied to such a case.?!” An issue lost in 
Article 136 proceedings, sought to be re-agitated under Article 32, it was held the factual 
question could not be re-agitated in a petition under Article 32 of the Constitution. However, 
it is open to the petitioner to seek a review of the order of the Supreme Court in the special 
leave petition, if such review has not already been invoked and lost.” The scope of that appeal 
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was the determination of the amount of compensation and not to declare the whole of the land 
acquisition proceedings a nullity. Whatever, therefore, was set by the high court either on the 
question of adverse possession or while rejecting the review petition was outside the scope of 
land acquisition appeal. It could not operate as res judicata in a subsequent suit.?!” 


[s 11.35] Plea of Res Judicata 


It is essential that the plea of res judicata be properly raised. In Jagadish Chandra v Gour 
Hari," the Privy Council upheld the decision of the Calcutta High Court which had declined 
to go into the question of res judicata on the ground that it had not been properly raised by the 
pleadings or in the issues, particularly in the issues. The Privy Council further observed that it 
was necessary to identify the subjects in dispute in the subsequent litigation with the subjects 
in disputes in the previous litigation. This case was distinguished in Shib Singh v Gaura.*""' In 
Narasamma v Venkataratnam,’'” the Andhra Pradesh High Court held that the opening words 
of the section required that the issue as to res judicata should be tried at the earlier stage of the 
suit and not at the end along with the rest of the issues; but, the Bombay view is that such an 
issue is not ordinarily to be tried as a preliminary issue but must be tried along with the rest 
of the issues.”!!* According to the Patna High Court, the question of res judicata is a mixed 
question of law and fact and can be raised at any stage of the proceeding, even at the stage of 
the second appeal, if it does not involve a fresh investigation of facts.?™* It is well-known that 
res judicata is a mixed question of fact and law. It has to be specifically pleaded and parties 
relies on the principle of res judicata should place before the court all material particulars which 
would be sufficient to give a finding whether the particular case is barred by the principle 
of res judicata. The court relied upon the decisions reported as Gurrala Jaggarao v Gopisetti 
Bhaskara Ramchandra Rao Dora, wherein it was held that a plea of res judicata which was 
never raised before the court, nor the pleadings of the parties were before the court, such 
a new plea could not be allowed to be raised at the appellate stage, when further materials 
may be necessary for the purpose of determination of issue. Another judgement relied on was 
Sahadeb Nayak v Satyabadi Nayak,*''° wherein it was laid down that the plea of res judicata has 
to be specifically pleaded and proved and such a plea would not be available for the first time 
in second appeal.” No plea of res judicata raised before any other court, can now be raised 
before the Supreme Court. It was too late in the day now to permit the appellant to raise a plea 
of res judicata and that too without any basis.?!!* 


When, from the pleadings and the documents produced, the court had reason to think 
that the suit or any issue was barred by res judicata, the absence of a specific plea to that effect 
should not stand in the way.”!!? Jurisdiction of the court to try suit or an issue is always there 
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and res judicata, only bars investigation and decision on the matters finally decided inter partes 
earlier. If the defendants omit to plead and prove res judicata and the court investigates and 
decides matters already concluded between the parties without knowing about such a decision, 
the decision is not void, for want of jurisdiction. Plea of res judicata is one which might be, and 
ought to be, raised as a defence and established, in order to operate as a bar in the exercise of 
jurisdiction to try and dispose off the matter subsequently. Otherwise, the later decision will 
prevail and the plea of res judicata itself will be barred by constructive res judicata and the later 
decision (though overlooking the bar of res judicata alone), will prevail.” 


Deputy Commissioner's Land Acquisition, is neither a “court” nor can his award be deemed 
to be a “decree”.”!”! The defendant’s plea that he was a tenant was negatived by the lower 
court. In revision, the defendant for the first time pleaded: (i) that he had been declared to 
be a tenant in earlier proceedings on a reference to the land tribunal; and (ii) that the earlier 
decision was res judicata. It was held that res judicata could not be pleaded so late.*!** However, 
a court can go into the question of res judicata even if the plea is not taken in the pleadings, if 
the documents on record show that the matter has already been decided. At the same time, if, 
because of absence of the plea, the court decides a matter already decided, the later decision 
prevails.” 


Res judicata is a question of law. It constitutes a bar to suit, and the bar is created by law. 
A suit can be disposed off, on this preliminary point, under O XIV, rule 2(2)(b).7** As the 
plea of res judicata involves mixed questions of law and fact, the factual foundation for raising 
the plea should definitely find a place in the pleadings. Failure to do so is detrimental to the 
belated plea of res judicata taken at a subsequent stage. The onus is on the person who sets 
up the plea of res judicata, to establish it. He must definitely place all the materials before the 
court, to enable it to consider whether the said plea has been established or not. A party who 
fails to raise the plea before the Land tribunal and the appellate authority, cannot raise it for 
the first time in the revisional court.’!”° A judgment which either fails to deal with the plea of 
res judicata or deals with it in an ineffective and erroneous manner, does not, in law, deserve 
to be maintained. The doctrine of res judicata rests on sound principles of public policy; its 
importance cannot be under-rated.”!*° This golden rule acquires magnified dimensions in the 
present day context of the administration of justice. The doctrine of res judicata has therefore, 
to be interpreted and applied liberally. Its application should be influenced by no technical 
considerations as to form, but by matter of substance within the limits allowed by law. The 
court has to go into a plea of res judicata as any other plea of law and then to decide whether 
the issue or the claim is barred or not.’ An appeal filed under section 13 of the Orissa 
House Rent Control Act against the order of the House Rent Controller, refusing to decide 
the question of res judicata as a preliminary issue, would not be maintainable. The position 
would have been different if the controller had decided that the application was barred by res 
judicata. The right of the landlord to prosecute the case would then have been affected, as the 
whole proceeding would have failed on that finding;?'”* but, as the order of the controller did 
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not affect the right or liability of either party, it was simply an innocuous order and was not 


appealable.*!”” 


[s 11.36] Waiver of Plea of Res Judicata 


The plea of res judicata is not one which affects the jurisdiction of the court. It is a plea in 
bar which a party may waive. If a party does not raise the plea of res judicata, it will be deemed 
to be a matter directly and substantially in issue and decided against him.?!” 


[s 11.37] Conflicting Decrees 


Where there are two or more conflicting decrees, the last decree alone is the effective decree, 
and it is this decree and not any other which can operate as res judicata.*'*' It is observed in 
Pritam Kaur v State of Pepsu’'** that a decision given by a court on a matter which had been 
settled by a previous decision is without jurisdiction and cannot operate as res judicata. If that 
is the correct position, the rule that in the case of conflicting decisions, the later prevails, must 
be held to be erroneous. The decision of the Privy Council in Joychand Babu v Kamalaksha 
Chowdhry® on which the above view rests, does not lay down any such proposition. 


A court has jurisdiction to decide wrong as well as right and the later decision therefore, 
though erroneous, must be held to prevail. Res judicata applies if two conflicting decrees are 
passed by two competent courts. The irresistible conclusion that can be arrived at is, that the 
final decision in the first decree concludes the dispute between the parties relating to the same 
subject matter. Therefore, a subsequent decision is definitely hit by the provision of section 11, 
CPC. The finality of the earlier decision cannot be lost sight of, nor can it be brushed aside, 
even though there is a subsequent conflicting decree passed by some other competent court 
relating to the same subject matter between the same parties.” 


[s 11.38] Maintenance Order 


An order refusing to enforce a maintenance order under section 488 of the Code of Criminal 
Procedure for one period will not bar a subsequent application for a different period.” The 
Hindu law recognises that the right of maintenance is a substantive and continuing right and 
the quantum of maintenance is variable from time to time. Neither section 11 of the Code, 
nor the principle of res judicata, nor the doctrine of estoppel, can be involved to defeat the 
wife’s claim to a higher rate of maintenance allowance under altered circumstances. This is 
so even though, on an earlier occasion, a maintenance decree had been passed and a certain 
rate of maintenance had been fixed thereunder.” When the foreign judgement is a nullity, 
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the parties will be continue to be husband and wife, unless a decree for divorce is granted 
in accordance with law. By acceptance of the maintenance, the wife cannot be deemed to 
have accepted the foreign judgement and would not be estopped from filing any petition for 
divorce. The principle of res judicata does not bar the petitioner from filing the petition for 


divorce.*!*” 


The Orissa High Court has held that claim of maintenance under section 18 of the Hindu 
Adoption and Maintenance Act, 1956, can be renewed on fresh cause of action. Where is an 
earlier case, maintenance claim of wife was rejected on the ground that she voluntarily deserted 
her husband, the subsequent claim of maintenance on the ground of non-implementation of a 
decree of restitution of conjugal rights by husband, was held to be not barred by res judicata.*!** 


[s 11.39] Income-tax Proceedings 


The principle of res judicata does not apply to matters of taxation as each year’s assessment 
is final only for the particular assessment year and does not govern the subsequent assessment 
years.”'*? Each assessment year being a unit, what is decided in one year may not apply in the 
following year; but where a fundamental aspect permeating through the different assessment 
years has been found as a fact one way or the other and parties have allowed that position to be 
sustained by not challenging the order, it would not be at all appropriate to allow the position 
to be changed in a subsequent year.”!*° This was also held to be so under the Income tax Act, 
1922 (Now repealed by the Income Tax Act, 1961). Therefore, it is open to an Income-tax 
officer to depart from his decision in an assessment for an earlier year.” This would be so 
even if the decision in the assessment for a particular year is the decision of the high court in an 
Income-tax reference.”! Failure of an assessee to raise a particular objection does not bar him 
from raising the same objection in a subsequent assessment proceeding on the ground that he 


might and ought to have raised it in the earlier assessment.”"* 


[s 11.40] Sales Tax Proceedings 


Bar of res judicata does not apply in matters pertaining to tax for different assessment years 
because res judicata applies to debar courts from entertaining issues on the same cause of action 
whereas the cause of action for each assessment year is distinct. The courts will generally adopt 
an earlier pronouncement of the law or a conclusion of fact unless there is a new ground urged 
or a material change in the factual position. The reason why courts have held parties to the 
opinion expressed in a decision in one assessment year to the same opinion in a subsequent 
year is not because of any principle of res judicata but because of the theory of precedent or 
the precedential value of the earlier pronouncement. Where facts and law in a subsequent 
assessment year are the same, no authority whether quasi-judicial or judicial can generally 
be permitted to take a different view. This mandate is subject only to the usual gateways of 
distinguishing the earlier decision or where the earlier decision is per incuriam. However, these 
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are fetters only on a coordinate bench which, failing the possibility of availing of either of these 
gateways, may yet differ with the view expressed and refer the matter to a bench of superior 
strength or in some cases to a bench of superior jurisdiction.*!* 


Ruma Pal J speaking in the three-Judge Bench decision for herself and for Dalveer Bhandari 
] observed as follows: 

The Court will generally adopt an earlier pronouncement of the law or a conclusion 
of fact unless there is a new ground urged or a material change in the factual position. 
The reason why Courts have held parties to the opinion expressed in a decision in one 
assessment year to the same opinion in a subsequent year is not because of any principle of 
res judicata but because of the theory of precedent or the precedential value of the earlier 
pronouncement. Where facts and law in a subsequent assessment year are the same, no 
authority whether quasi judicial or judicial can generally be permitted to take a different 
view. This mandate is subject only to the usual gateways of distinguishing the earlier 
decision or where the earlier decision is per incuriam. However, these are fetters only on a 
coordinate bench which, failing the possibility of availing of either of these gateways, may 
yet differ with the view expressed and refer the matter to a bench of superior strength or in 
some cases to a bench of superior jurisdiction.”'* 


[s 11.41] Writs 


Section 11 of the CPC does not in terms apply to any proceedings under Article 226 of the 
Constitution. The principle of res judicata does apply to all writ petitions under Article 226.7!*° 
It is well-nigh settled that a decision on an issue raised in a writ petition under Article 226 
or Article 32 of the Constitution would also operate as res judicata in subsequent judicial 
proceedings. The only exception is that the rule of res judicata would not operate to the 
detriment or impairment of a fundamental right.*"*” The doctrine of res judicata is a universal 
doctrine laying down the finality of litigation between the parties. When a particular decision 
has become final and binding between the parties, it cannot be set at naught on the ground 
that such a decision is violative of Article 14 of the Constitution. So far as the parties are 
concerned, they will always be bound by the said decision. In other words, either of the parties 
will not be permitted to re-open the issue decided by such a decision on the ground that such 
decision violates the equality clause under the Constitution.”"* 


It is well-settled that judgments rendered by a competent court (like a high court in writ 
petition), are binding on the parties and operate as res judicata, so that the same question 
cannot be the subject of any other action like the suit. It would be most improper, in exercising 
civil jurisdiction for the high court to permit inquiries into the questions gone into by the 
high court while exercising its admittedly competent writ jurisdiction.” Once the writ 
petition was dismissed and the said judgment was not challenged before the superior Court, 
the assessment order passed against the appellant attained finality. The assessment order having 
attained finality, the levy could not have been challenged by means of a separate suit in the civil 
court.”!” If a writ petition is decided on merits by a speaking order, the question decided in 
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that petition would operate as res judicata; but, a dismissal: (i) in limine; or (ii) on the ground 
of laches; or (iii) by reason of availability of alternative remedy, is not barred by res judicata. ”” 
If a writ petition is dismissed upon merits, it operates as res judicata. \t makes no difference that 
the writ court has expressed that the writ petition was not maintainable and that the proper 
remedy was to file a suit. Where the writ court chooses to decide even disputed questions 
of fact, then it is a decision of a court of competent jurisdiction. If the writ court proceeds 
to determine the merits, then it has heard and finally decided the case and its decision is res 
judicata. This is particularly so where the party never questioned the jurisdiction of the writ 
court to decide the petition on the merits.*!” 


A writ petition was filed in the Orissa High Court challenging the decision about the mode 
of allocation of new a coal block in the coal-fields area. In an earlier writ petition filed before 
the Delhi High Court, same issue had been raised. The Delhi High Court, in the earlier writ 
petition had finally adjudicated upon the issue and had upheld the impugned decision. The 
subsequent writ petition filed before the Orissa High Court was held to be barred by the 
principle of res judicata.’ 


A Full Bench decision of the high court in a writ petition relating to a dispute between 
the “mergerists” of the service and the direct recruits, ordered that the rights accrued and the 
benefits conferred or derived by assigning the year of allotment, should not be disturbed. It was 
based on an understanding of the local conditions and the history of the service. The decision 
had become final, as the special leave petition against it was dismissed by the Supreme Court. 
It was held that the position settled by that decision and the tradition followed for decades in 
the service of the state, could not be disturbed and the principle of year of allotment, could not 
be challenged in the Supreme Court vicariously, by way of a civil appeal or a writ petition.” 


It is well-established that the principle of the res judicata are applicable to writ petitions.” 
The second writ petition on the same cause of action is not maintainable when it was open 
for the petitioner to claim the relief in the first writ petition which has been claimed in second 
writ petition.”!* In this case, the Hon’ble Supreme Court was called upon to consider the 
effect of withdrawal of writ petitions filed under Article 226 or Article 227 of the Constitution 
of India, without the permission of the high court to file a fresh petition. It was held that 
the provisions of the CPC are not in terms applicable to the writ proceedings, although the 
procedure prescribed therein as far as it can be made applicable is followed by the high court 
in disposing off the writ petitions.”'”” In this case, the Hon’ble Supreme Court was called upon 
to consider the effect of withdrawal of writ petitions filed under Article 226 or Article 227 
of the Constitution of India without the permission of the high court to file a fresh petition. 
It was held that the provisions of the CPC are not in terms applicable to writ proceedings, 
although the procedure prescribed therein as far as it can be made applicable is followed by the 
high court in disposing off the writ petitions.””* In the facts and circumstances of this case, 
the same conditions were challenged before the high court which were under challenge before 


2151. Pujari Bai v Madan Gopal, AIR 1989 SC 1764 : (1989) 3 SCC 433 : (1989) 3 SCR 383. 

2152. Vivek Jain v UOI, AIR 1989 Del 301 (DB). 

2153. Adhunik Metaliks Ltd v VOT, 2007 (103) Cut LT 617 (DB). 

2154. Nityanandakar v State of Orissa, AIR 1991 SC 1134 : (1991) Supp 2 SCC 516 : (1992) 19 ATC 236. 

2155. Direct Recruit Class II Engineering Officers Assn v State of Maharashtra, (1990) 2 SCG 715. 

2156. Awadhesh Narain Pandey v District Inspector of Schools, Varanasi, AIR 2006 (NOC) 1266 (All) : (2006) 
AIHC 1825. 

2157. Sarguja Transport Service v State Transport Appellate Tribunal, MP, (1987) 1 SCC 5; Avinash 
Nagara v Navodhya Vidhayala Samiti, (1997) 2 SCC 534, 

2158. Sarguja Transport Service v State Transport Appellate Tribunal, MP, (1987) 1 SCC 5. 


Res judicata Secll 391 


the Rajasthan Taxation Tribunal and the contentions raised by the petitioner were negatived 
by the tax tribunal. The challenge to the order of the tax tribunal by way of writ petition, 
was withdrawn without getting the liberty to file another writ petition. A subsequent writ 
petition on the same grounds is barred on the principle of res judicata.” The respondent 
had appeared for the written test conducted by the appellant for selection to 150 posts of civil 
judges. The respondent secured less than 145 marks, and hence, was not called for interview. 
The respondent filed a writ petition praying that the examination be quashed, that the answer- 
book of the respondent should be placed before the high court and his answer-book should 
be re-evaluated. By an interim order, the answer—sheet of the respondent re-evaluated, as a 
result of which respondent secured 147 marks. The respondent was called for an interview 
but was not placed in the select list. Thereafter, the respondent filed a second writ petition 
praying that he should be selected for the post of civil judge. In the second writ petition, the 
respondent filed an application for amendment in which he expressed doubt regarding the key 
answers used in the evaluation of the written test. It was held, after taking the advantage of the 
interim orders and getting his papers re-evaluated, that the respondent cannot now contest by 
filing another writ petition, that the key answer-paper is wrong. If at all such a plea had to be 
raised, it should have been raised in the first writ petition. The contentions sought to be raised 
in a writ petition after the disposal of the earlier writ petition, are barred by the principles 
analogous to res judicata?'® As regards the principle of res judicata, it is clear that the court 
had applied its mind to the facts of the case and passed a speaking order in an earlier petition 
on the same cause of action, the second petition will not lie. The order howsoever short or 
precise, shall be treated to be passed on merits. It cannot be branded as a non-speaking order 
or an order which was passed without considering the merits of the case.*'*' Where a writ 
petition was filed claiming directions to authorities to give effect to coal linkage system and 
for supply of coal to petitioner, and the high court disposed off the writ petition by directing 
the authorities to dispose off the representation of the petitioner, thus, impliedly refusing the 
relief prayed for, the second writ petition based, on the same facts, is barred by the principle 
of res judicata and promissory estoppel. Further, during pendency of the second writ petition, 
the third writ petition praying for the same relief was also not maintainable.*'® The question 
of correctness or validity of the judgement passed on the writ petition could not be raised in a 
contempt proceedings.” 


If a writ petition was withdrawn without liberty to file a fresh petition, fresh petition on the 
same cause of action is barred even if the petitioner had come into possession of some more 
particulars about the cause of action.’ A writ petition challenging the petitioner's dismissal 
from service, was dismissed in limine with reasoned order in respect of a ground raised in 
petition. Subsequent suit on the same ground plus new ground is barred. In respect of the 
ground raised earlier in the writ petition, it was held that so far as a reasoned order was given 
in the earlier writ petition which was dismissed in limine, the facts decided by that reasoned 
order operated as res judicata in the subsequent suit. Thus, the question regarding prejudice 
on account of non-supply of the copy of the statement of witnesses to the petitioner, clearly 
operated as res judicata in the subsequent suit. However, the subsequent suit was not barred 
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in respect of the issue regarding refusal of the railways to allow its employees to appear as 
witnesses in support of the petitioner, since there was no adjudication on this issue in the 
earlier writ petition.?!® 


Decision of high court in a writ petition holding that authorities under Hyderabad Atiyat 
Enquiries Act, 1952, were competent to pass orders for possession in inquiries held under 
section 3A of the Act, cannot be re-agitated inter partes, by filing a suit.” 


Validity of a government notification was challenged through a writ petition by A on 
the ground that the notification under the Maharashtra Agricultural Produce Marketing 
(Regulation) Act, 1964, had not been duly published. Here, the court held that the notification 
had been duly published. Thereafter, B filed a suit, challenging the notification on the same 
ground. It was held that the earlier determination did not operate as res judicata.” Where 
the plaintiff earlier filed writ petition challenging the validity of UP Sugar Undertaking 
Acquisition Ordinance (Ordinance No. 13 of 1971) which was dismissed, the subsequent suit 
for permanent injunction filed by the plaintiff against the authorities restraining them from 
interfering in possession, etc. of the company and further seeking declaration that properties 
mentioned in plaint were outside the preview of ordinance not being scheduled undertakings, 
the suit was found not barred by res judicata as in the earlier writ petition, the court was not 
considering as to which of the properties of the plaintiff was covered under the definition of 
scheduled undertaking.” Where an ejectment suit is filed on the basis of permission obtained 
from the rent controller as required by the Rent Control Order passed in Central Provinces 
and Berar, and no plea of the tenancy being void was raised before the rent controller, then 
such a plea is not open in a subsequent suit.7! Where a writ court first expressing reservation 
as to the desirability of going into the merits of the case, subsequently considers the merits 
and decides the question of discrimination and departure from the norms, the decision on the 
merits becomes res judicata, as that of a civil court.?!”° Constructive res judicata applies to writ 
petitions also.7!7! 


Where the writ petition was filed challenging the order of the authority regarding 
appointment of Administrative Board under section 73-H of the Maharashtra Co-operative 
Societies Act, 1961, it was held by a Division Bench of the Bombay High Court that dismissal 
of the same would not operate as res judicata in subsequent writ petition challenging the term 
of that Administrative Board.?!”2 


In Narmada Bachao Andolan v Narmada Hydroelectric Development Corp,” Dipak Misra ] 
(as he then was), repelled the contention of the respondents that the writ petition is hit by the 
principles of res judicata as the issues raised herein were in earlier litigation. It was observed: 


In the earlier case the controversy was quite different. The issues that are raised by the 
petitioner are in different realm. In the present litigation number of issues emerged and 
there is frontal attack to the policy, awards passed by the Land Acquisition Officer, Role of 
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Narmada Control Authority and such other facts. When issues are not same and there is 
no adjudication in that regard, it is futile to say that the writ petition is barred by doctrine 
of res judicata... 


In a writ petition challenging resumption of land was taken on the ground of decision of 
the high court in earlier writ petition. However, the Division Bench of the Orissa High Court 
found that the earlier writ petition was disposed towards granting liberty to petitioner to make 
representation before Industrial Infrastructure Development Corporation and the high court 
had not entered into the dispute raised between the parties. The principles of res judicatal 
constructive res judicata has, therefore, no application.‘ 


Through a chain of authorities, the law stands settled that even if the provisions of the 
CPC are not applicable in writ jurisdiction, the principles enshrined in section 11 can be 
resorted to because they are founded on public policy and therefore, required to be extended 
and made applicable in writ jurisdiction also in the interest of administration of justice. Thus, 
where successive writ petitions were filed for quashing a notice under section 13(4) of the 
Securitisation and Reconstruction of Financial Assets and Enforcement of Security Interest 
Act, 2002, it was held that successive writ petitions claiming the same relief would be barred 
by the principles of res judicata. Even if the same relief is not claimed, but could have been 
claimed, the petition would be barred by constructive res judicata.” BS Chauhan CJ (as he 
then was), speaking for the Division Bench in the above case quoted with approval a passage 
from the decision of the Supreme Court in the case of Burn & Co v Their Employees, 6 wherein 
it has been observed as follows: 

That would be contrary to the well recognised principle that a decision once rendered by 
a competent authority on a matter in issue between the parties after a full enquiry should 
not be permitted to be re-agitated. It is on this principle that the rule of res judicata enacted 
in section 11 of the Civil Procedure Code is based. That section is, no doubt, in terms 
inapplicable to the present matter, but the principle underlying it, expressed in the maxim 
“interest rei publicae ut sit finis litium”, is founded on sound public policy and is of universal 
application. (Vide Brooms Legal Maxims, Tenth Edition, page 218). “The rule of res 


judicata is dictated” observed Sir Lawrence Jenkins, C.J. in Sheoparsan Singh v Ramnandan 
Prasad Singh “by a wisdom which is for all time”. 


Where the writ petition was not for declaration of any status or right between the parties, 
but for quashing the order of mutation passed by the revenue authorities, a subsequent suit 
by the petitioner, involving a dispute pertaining to the rights of parties, was not barred by the 
principle of res judicata. The jurisdiction of the high court in that writ petition was confined 
to the grounds raised for quashing the order of mutation. Since the jurisdiction of civil court 
had been specifically conferred by the statute, it cannot be taken away on filing a writ petition. 
Since the question raised by the plaintiffs required evidence to prove them, the decision in the 
writ petition would not operate as res judicata in the subsequent suit.”!”” If a point became 
non-issue in earlier writ petition because of fraudulent submission of authorities the decision 
does not bar a consideration of the question, in subsequent petition for writ.?!”® Where a writ 
petition earlier filed by the present plaintiff was dismissed in limine by a one word order, it 
cannot be res judicata. When a petition after contest is disposed on the merits by a speaking 
order, then the question decided therein is res judicata; but in limine or dismissal on the ground 
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of laches or availability of alternative remedy is not res judicata.*\” (See also Workmen v Board 
of Esteem of Cochin Port Trust™™ followed). A writ petition filed earlier for mutation of revenue 
records does not bar a subsequent suit involving a dispute pertaining to the rights of the 
parties.!§! Whereas in the earlier petition the question raised challenged the action of the 
state government in attaching bags of sugar from petitioner-Company’s godown and order 
of Tahasildar proposing recovery of sum of over Rs 5 crores, the subsequent petition raised 
a question regarding powers of State Government for fixing price for purchase of sugar cane 
higher than one fixed by Central Government. Thus, the question now raised was not at all 
considered or decided in earlier petition and thus the subsequent petition cannot be dismissed 
on ground of res judicata.”'*” 


[s 11.41.1] Habeas corpus 


The bar of res judicata or constructive res judicata would apply even to a petition under 
Article 32 of the Constitution where a similar petition seeking the same relief has been filed 
under Article 226 of the Constitution before the high court and the decision rendered against 
the petitioner therein has not been challenged by filing an appeal in the Supreme Court and 
has been allowed to become final. However, this principle, namely, the bar of res judicata or 
principles analogous thereto would not apply to a writ of habeas corpus where the petitioner 
prays for setting him at liberty. If a person under detention files a writ of habeas corpus under 
Article 226 of the Constitution before the high court and the writ petition is dismissed 
(whether by a detailed order after considering the case on merits or by a non-speaking order) 
and the said decision is not challenged by preferring a Special Leave Petition under Article 136 
of the Constitution and is allowed to become final, it would still be open to him to file an 
independent petition under Article 32 of the Constitution seeking a writ of habeas corpus.?'** 


[s 11.41.2] Service Matters 


A seniority list of a cadre should not be made the subject matter of the debate too often. 
However, the findings arrived at in one of challenge cannot be binding to a party, who had 
neither received nor had voluntarily appeared in the earlier case.*'** Where, in the matter 
of selection for appointment, the first writ petition filed on the ground of apprehended 
bias was dismissed as withdrawn, the second writ petition filed on allegation of actual 
bias was found not barred by res judicata, more so, when the subject matter of the second 
writ petition was different.’ The question is whether a person like the General Manager, 
Telecommunication, under Article 12 of the Constitution can adopt different standards 
for the same class of people. If in a previous judgement, the franchisees who have executed 
agreement before 14 August 1992, are entitled to deduct a commission of 20 paise, there 
is no reason to single out the petitioners merely because they approached the court and 
failed. It was held that the judgement of the previous writ petition was a declaratory one. 
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If it is a declaratory judgement, then that is binding on the department with respect to 
every subscriber coming under it. Hence, the question of res judicata does not arise.*!* 
In service matters, an order passed by the court, which achieves finality, is binding on the 
department. If the court is satisfied that any employee has been prejudiced or his right under 
Article 14 has been violated, it may interfere in his favour; but, the department is precluded 
from challenging the interpretation given by the court.?'*” In a case of Himachal Pradesh 
Electricity Board, the Respondent-employee had all along been continuing in clerical line 
since 23 August 1974. Subsequent to the decision of the high court in CWP No. 336/1976 
and the recommendation of the department promotion committee which considered the 
case of the respondent, pursuant to the directions given by the high court in the aforesaid 
writ petition, the Board passed an order on 11 August, 1982, reverting the respondent to 
the scale of junior stenographer w.e.f. 8 June, 1976 and by yet another office order, the 
respondent was again promoted to the post of head clerk, the respondent filed a writ petition 
No. 431/84 but withdrew the same on 12 September, 85. On the facts and circumstances of 
the present case, the Hon'ble Supreme Court was of the opinion that the respondent could 
not have re-agitated the claim by filing a fresh application before the tribunal challenging 
the very same cause of action which arose on 11 August, 82 against which Respondent filed 
a writ petition which was later on withdrawn.*'® In a writ petition challenging the validity 
of Regulation 7 of New Bank of India (Officers Service) Regulations and certain provision 
of the promotion policy of the bank instituted before the high court, the single judge upheld 
Regulation 7 but annulled the impugned provisions of promotion policy. The petitioner 
did not challenge the decision but the bank challenged a part of the decision relating to 
promotion before the Division Bench. The Division Bench allowed the appeal of the bank. 
In such circumstances, the decision of a single judge in respect of the validity of Regulation 
7 having reached finality, was held, as not to be challenged by the original writ petitioners in 
their appeal to the Supreme Court from the said decision of the Division Bench.”'® 


In a case relating to promotion and seniority the appellants pursued their remedy under the 
law and filed a writ petition which was allowed in their favour. The said order attained finality. 
Thus, the matter which has attained finality cannot be reopened again. Belated plea of the 
State that the promotion granted to some of the appellants were not in accordance with law 
cannot be allowed to be raised. Such contention raised too late is barred by the principle of res 
judicata.?”'™ Explaining the point of law, SB Sinha J speaking for the Supreme Court Bench in 


the above case, observed as follows: 


23. We appreciate the anxiety on the part of the State that if the entire seniority list 
is directed to be reopened, it may give rise to many more litigations. It must think itself 
therefor. But it is the State alone who is responsible for such a situation. The appellants 
herein have been pursuing their remedies under the law. They had been granted relief 
as orders were passed in their favour. The said order, admittedly attained finality, and 
thus, cannot be reopened. It is thus, too late in the day for the state now to urge that 
promotions granted to some of the appellants herein in the post of Assistant Engineer 
(Elect.) were not in accordance with law. Such a contention is barred under the principle 
of res judicata.*"”' 
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[s 11.41.3] Representative Suits 


The principle of res judicata is not applicable where earlier writ petitions were filed by the 
petitioners in an individual capacity and the subsequent petition is filed in a representative 
capacity.” A judgment inter partes of a competent court in a previous writ petition, would 
operate as res judicata, in a subsequent suit between the same parties, where the issues directly 
involved in the two proceedings are the same. This is irrespective of the fact whether or not the 
decision in the earlier writ petition was founded on a view contrary to the one subsequently 
expressed by the Supreme Court in a different case. The correctness or otherwise of the earlier 
decision is wholly irrelevant where the conditions for the application of the rule of res judicata 
are satisfied in the latter case.?!° 


[s 11.42] Arbitration 


Principles of res judicata apply to arbitration proceedings.”1* Section 41 of the Arbitration 
Act, 1940 (Now repealed by the Arbitration & Conciliation Act, 1996), provides that the 
provisions of the CPC will apply to an arbitration proceeding. The provisions of res judicata are 
based on the principle that there shall be no multiplicity of proceedings and that there shall be 
finality to proceedings.” res judicata is applicable to arbitration proceedings as well. Claimant 
raised some of the issues arising out of termination of contract in the first claim petition. It was 
held that he was precluded from seeking a second reference for remaining issues.”!”° 


When the court does not modify the award with regard to grant of interest from the date 
of the award up to the date of payment, the effect would be as if the court itself has granted 
interest from the date of the decree till the payment at the rate which was determined by the 
arbitrator. The future interest would be regarded as having been ordered to be paid under 
section 29 of the Arbitration Act, 1940 when the court does not modify the award in this 
respect.7!”” 


Supreme Court has made it clear that the existence, validity or effect of an arbitration 
agreement can be determined by the court at three stages: (1) before the arbitration proceedings 
commence, (2) during their pendency, and (3) after the award is made and filed in the court. 
If that is so and the question in this regard was raised before the court in a proceeding and 
that aspect was determined by the court, it cannot be said that such decision is not binding on 
the parties. Decision in arbitration suit was treated as arbitration petition under section 33 of 
Arbitration Act, 1940 holding that there was an arbitration agreement between parties which 
is binding on parties and operates as res judicata in matter of enforcement of foreign award. 
Independent of application of the principle of res judicata, one can spell out the existence of 
an arbitration clause between the parties in terms of the New York Convention to result in an 
arbitration and that further gets reinforced by the decision of the high court in the original suit 
in as much as that high court took the view that there is an arbitration agreement between the 
parties which is enforceable.?'%* 


2192. Gulam Abbas v State of Uttar Pradesh, (1982) 1 SCC 71. 

2193. Abdul Salam v State Bank of J&K, AIR 1981 J&K 21. 

2194. DR Gupta v Steel Authority of India Ltd, AIR 1985 Ori 224. 

2195. KV George v Secretary to Government, Trivandrum, AIR 1990 SC 53. 

2196. KV George v Secretary to Government, Trivandrum, AIR 1990 SC 53. 

2197. State of Orissa v BN Agarwalla, AIR 1997 SC 925 : AIR 1997 SCW 824 : (1997) 2 SCC 469. See also 
Greater Cochin Development Authority v Leelamma Valson, AIR 2002 SC 952 : (2002) 2 SOC 5 73. J 

2198. Smita Conductors Ltd v Euro Alloys Ltd, AVR 2001 SC 3730 : 2001 AIR SCW 3517 : (2001) 7 SOC 
728 : JT (2001) 7 SC 135. 


Res judicata Secll 397 


Where the arbitration award in respect of fixing price for sale of land was set aside by the 
civil court on two grounds viz., violation of rules of natural justice and for not joining all the 
co-owners of land, i.e., sisters of vendees as parties to the agreement and the second ground of 
invalidity of the award was not expressly challenged in the appeal preferred to the high court 
against the order setting aside the award and the high court had confirmed judgment of the 
civil court setting aside the award and the same has attained finality, it would operate as res 
judicata between the parties. In the subsequent proceedings initiated on the same arbitration 
agreement, therefore, it is not open to the party to contend that the award was set aside only 
on ground of breach of natural justice and not on the ground of its invalidity that the sisters 
were not parties to the arbitration agreement and not bound either by agreement of sale of 
fixation of price at the instance of the brothers. By ignoring the two grounds of setting aside 
the award, the civil court could not have allowed revival of arbitration proceedings on the 
same agreement, by permitting substitution of another arbitrator to the panel in place of the 
deceased arbitrator.”!” 


For the applicability of res judicata parties should be common or they shall be holding 
under the same title of the parties which were before the court. But when plaintiffs 3 and 4 
claimed to be the trustees of plaintiff No. 1, they were not parties to arbitration agreement. 
The rights of the trustees are different and cannot be merged with that of the individual rights 
that a person may have. In that view of the matter when there were not parties as trustees to 
the arbitration agreement (some of them not even parties), the decision of the arbitrator which 
has been made a rule of the court and decree passed will not operate as res judicata so as to bind 
the plaintiffs vis-a-vis the nature of the suit that has been filed and the claim that they are the 
trustees and not the defendants 1 to 4.7 


A suit filed by the plaintiff was withdrawn in view of the arbitration agreement entered into 
between parties. However, when the counter-claim of the defendant was entertained by the 
court, then immediately on the next date the plaintiff filed an application and submitted his 
objection under section 8 of the Arbitration and Conciliation Act, 1996 to refer the parties to 
arbitration. It was held by the Madhya Pradesh High Court that section 8 of the Act of 1996 is 
a departure from section 34 of the Arbitration Act, 1940 and the plea of waiver or the ground 
of approbate or reprobate relief are not permissible under the New Act. It is imperative for the 
Court to refer the matter for arbitration. The principle of res judicata applies to bring a fresh 
suit for the same cause of action.” 


In another case from Madhya Pradesh a peculiar circumstance arose when the order passed 
by the district judge was in accordance with the decision of the Supreme Court, but that 
decision was overruled by a larger Bench of the Apex Court. The facts of the case are than an 
application was filed in the court of the district judge for appointment of arbitrator. The said 
application was dismissed on merit. At that time the district judge had jurisdiction to decide 
the matter. The said dismissal order was not challenged in higher forum. It was held by the 
Madhya Pradesh High Court the subsequent application cannot be entertained merely on the 
ground that now the jurisdiction vested in the high court and not with the ‘district judge. At 
the time when the application for constitution of Arbitral Tribunal was decided by the district 
judge, he had competence to decide the matter in view of the decision of Supreme Court in 
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Konkan Railway Corp v Rani Construction Ltd which decision was later overruled by a 
seven-Judge Bench in SBP & Co v Patel Engineering Ltd” But the Supreme Court in the latter 
case also observed that the earlier orders passed by the district judge as delegate of the Chief 
Justice would be saved and would remain unaffected.” 


[s 11.43] Appeal 


It is not possible to accept that the principle of res judicata will apply to bar the appeal. 
Section 11 of the CPC would bar the court from trying any suit or issue in which the matter 
“directly and substantially in issue” between the same parties or between the parties under 
whom they or any of them claim, litigating under the same title in a court competent to try 


such subsequent suit or suit in which such issue has been subsequently raised, has been “heard 
and finally decided by such court”.””° 


The plea of res judicata cannot be raised for the first time in appeal before the Supreme 
Court.”*°° 


The contention that the first appeal filed producing the copy of the order sent by the 
Land Tribunal was not a valid appeal and the appeal filed for the second time along with 
certified copy of the order of the land tribunal is a valid appeal and therefore, the appellate 
authority committed an error by dismissing the second appeal, is wholly untenable and 
deserves rejection. When the first appeal itself was dismissed on the ground of limitation, 
the appeal filed for the second time is in a worse position as the same was much more belated 
than the first appeal. Even assuming that the contention is correct, when the first appeal itself 
was dismissed on the ground of limitation, the second appeal is also liable to be dismissed on 
the same ground. Thus, in any event the appeal filed for the second time deserves dismissal. 
Consequently, it makes no difference for the petitioners if the same is dismissed on the ground 
of res judicata or on the ground of limitation. In any event, having suffered an adverse order in 
the first appeal, the appeal filed for the second time is not maintainable and the same was bad 
in law. On this ground also the order under revision is legal and valid and no interference is 
warranted.” Even in law, so far as Supreme Court is concerned, it is not bound by the finding 
of the Tribunal rendered in the first instance while remanding the case to the lower authorities 
because Supreme Court is now hearing an appeal against the order of the tribunal in which the 
earlier order has merged.””°* 


In an appeal against the high court’s finding, the Supreme Court is not bound by what the 
high court might have held in its remand order. It is true that a subordinate court is bound by 
the direction of the high court. It is equally true that the same high court, hearing the matter 
on a second occasion or any other court of coordinate authority hearing the matter cannot 
discard the earlier holding but a finding in a remand order cannot bind a higher court when it 
hears the matter in appeal.” 


2202. Konkan Railway Corp v Rani Construction Ltd, AIR 2002 SC 778 : (2002) 2 SCC 388. 

2203. SBP & Co v Patel Engineering Ltd, AIR 2006 SC 450 : (2005) 8 SCC 618. 

2204. Chandreshwar Jha (Engineers & Contractors) v Northern Coalfields Ltd, AIR 2009 MP 21 : (2009) 1 
MPL] 214. 

2205. Bajranglal Shivchandrai Ruia v Shashikant N Ruia, AIR 2004 SC 2546 : (2004) 5 SCC 272. 

2206. ITC Ltd v Commr of Central Excise, New Delhi, AIR 2005 SC 1370 : (2004) 7 SCC 591 : (2004) 7 JT 
409 : (2004) 171 ELT 433. 

2207. Shivarama Bhat v Thimma Poojary, AIR 2003 Kant 455. 

2208. Collector of Central Excise v Hindustan Lever Ltd, AIR 2000 SC 2907 : (2000) 6 SCC 614. See also N 
Chandrasekharan Nair v Kalliani Amma Gomathi Amma, AIR 2001 Ker 210. 

2209. Jasraj Inder Singh v Hemraj Multanchand, AIR 1977 SC 1011 : (1977) 2 SCC 155. 


Res judicata Secll 399 


When the remand order passed by the lower appellate court remanding the case in the trial 
court is not challenged it will bind only lower appellate court and not the high court in second 
appeal, which is superior court.”*!° 


Where, the three suits involving various issues were decided by the trial court on merit, 
including common issue, one appeal by the plaintiff and 3 appeals by the defendants were 
filed. The appeal filed by the plaintiff abated on the ground of death of sole respondent who 
was also one of the respondents in other appeals, resulting in conformation of decision on 
common issue by trial court in that appeal. The hearing of common issue over again in the 
remaining appeals would be barred by res judicata.”"' 


Order XXI rule 22 culminates in end of one stage before attachment of the property can 
take place in furtherance of execution of decree. The proceedings under O XXI rule 23 can 
only be taken if the executing court either finds that after issuing notice under O XXI rule 21 
the judgment-debtor has not raised any objection or if such objection has been raised, the same 
has been decided by the executing court. The sub-rule (1) as well as sub-rule (2) under O XXI 
rule 22 operates simultaneously on the same field. Sub-rule (1) operates when no objection is 
filed; then the court proceeds and clears the way for going to the next stage of the proceedings 
namely attachment of the property and if the court finds objections on record then it decides 
the objections in the first instance and thereafter clears the way for taking up the matter for 
attachment of the property if the objections have been overruled. Whether the order is made 
under sub-rule (1) or sub-rule (2) it has the effect of determining the preliminary stage before 
the attachment process is set in motion. In this background, the order of the court to proceed 
with attachment on finding that no objection has been raised also operates as an order deciding 
the preliminary stage of the execution proceedings and operates as if the judgment-debtor has 
no objection to file. If thereafter, the judgment-debtor wants to raise an objection in the same 
proceedings in the absence of any modification of order passed under O XXI rule 22 sub-rules 
(1) or (2) he has to take recourse to get rid of the order by way of appeal. There is no dispute 
that the order for proceeding by the judgment under O XXI rule 22 amounts to a decree under 
section 47 of the CPC and is appealable as a decree, i.e., to say it is not an appeal against the 
interim order but an appeal against the decree which is provided against the final order only 
means that at the different stages of the execution orders passed by the executing court have 
been attached finality unless they are set aside by way of appeal before the higher forum else 
they bind the parties at the subsequent stage of the execution proceedings so that the smooth 
progress of execution is not jeopardised and the stage which reached the finality by dint of 
various orders of the O XXI operates as res judicata for the subsequent stage of the proceedings. 
Since the order passed at different stage itself operates as decree and appealable as such, the same 
cannot be challenged in appeal against subsequent orders also, because appeal against an order 
passed under O XXI, rule 22 does not fall as appeal against order at initial stage but amounts 
to a decree finally determining the question. That is why no appeal against orders made under 
O XXI have been provided under O XLIII. In this background where a judgment-debtor has 
an opportunity to raise objection which he could have raised but failed to take'and allowed the 
preliminary stage to come to an end for taking up the matter to the next stage for attachment 
of property and sale of the property under O XXI rule 23 which fell within the above principle, 
the judgment-debtor thereafter cannot raise such objections subsequently and revert back to 
earlier stage of proceedings unless the order resulting in termination of preliminary stage which 
amounts to a decree is appealed against and order is set aside or modified. 
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In view of the aforesaid conclusions that the principle of res judicata including constructive 
res judicata operates in execution proceedings and that the order made under rule 22, clauses 
(1) and (2) of O XXI CPC, which result in closure of preliminary stage and commencement of 
next stage operates as res judicata, and precludes the judgment-debtor from raising objections 
to continuance of proceeding thereafter unless such order is appealed against as a decree.??! 


An appeal cannot be entertained against an order dismissing a suit for default. The appeal 
being incompetent, order of remand passed therein is also without jurisdiction and cannot 
attract res judicata ??™ 


[s 11.44] Special Leave Petition 


In the instant case, one V, died in the year 1936, leaving behind two sons. The dispute 
arose in respect of the residential house which was an arbitration. On 29 August, 1939, the 
arbitrator gave an award in respect of the partition of the house in question. On an application 
being filed on behalf of the defendant—appellant, the said award was set aside. However, on 
an appeal being filed before the high court, the award was directed to be made rule of the 
court. Thereafter, a suit was filed in the year 1963 by the plaintiff—respondent for partition 
of land adjoining the pucca house. The defendant-appellant resisted the suit for partition on 
the ground that even the land adjoining the pucca house had already been partitioned on the 
basis of the award dated 29 August, 1939. The high court in its order for making the award 
a rule of the court clearly recorded a finding that the award was in respect of the pucca house 
only and did not cover the area adjoining the house, which had not been partitioned. The 
findings arrived at by the high court became final and binding between the parties.?!* A 
decision on an abstract question of law, unrelated to facts which give rise to a right, cannot 
operate as res judicata; nor also can a decision on the question of jurisdiction be res judicata in 
a subsequent suit or proceedings; but, if the question of law is related to the fact in issue, an 
erroneous decision on such a question of law may operate as res judicata between the parties 
in a subsequent suit or proceedings, if the cause of action is the same.” Since the claims of 
the petitioners and the respondents has arisen from the same cause of action and the findings 
of the appellate court that damage has accrued to the Respondents, the decree which is the 
subject matter of the special leave petition cannot be assailed. The same question was directly 
in issue and was the subject matter of the suits. The same having been allowed to become final, 
it could not be gone into, since the same had attained finality, the petitioner not having filed 
any appeal against the appeal dismissing the suit.” It is settled law that even the dismissal 
of special leave petition in limine operates as a final order between the parties and any order 
passed by the high court or the tribunal, subsequently operates as a res judicata as the parties 
thereto are concerned.’’”” An issue of non-joinder of a party tried as a preliminary issue and 
negatived by trial court where the high court on revision confirmed the same; in appeal, before 
the Supreme Court, the issue cannot be allowed to be raised as being barred by the principle 
of res judicata”? A dispute raised by an application under Article 32 of the Constitution, 
must be held as barred by principle of res judicata and constructive res judicata if the same 
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has been earlier decided by a competent court and has become final. The dismissal of special 
leave petition is not ordinarily a seal of total approval of the view of the high court in arriving 
in its decision.**!” Dismissal of a special leave petition in limine cannot preclude the Supreme 
Court from considering on merits, the same issues involved in a subsequent appeal.”2° An 
order dismissing special leave petition in limine does not constitute res judicata, particularly 
in a dispute which was not between the same parties.””' A dismissal of a special leave petition 
by the Supreme Court by non-speaking order, would not operate as bar against a party filing 
writ petitions in the high court.”” Since, the appellant in its earlier special leave petition had 
also questioned the grant of solatium at 15% and interest at 6% in the Supreme Court and 
their plea failed on 19 December 1985, it is not permissible for them now to re-open the 
issue relating to the grant of solatium at 15% and interest of 6%. The principle of res judicata 
applies.”?° 


Where a government circular and fresh gradation list was held to be illegal by the tribunal, 
the special leave petition against the decision was filed by one appellant and was dismissed as 
infructuous in view of government circular issued as per the tribunal’s decision, the liberty 
however was given by Supreme Court to the appellant to assail the government's action on 
different cause. Since no liberty was given to the appellants to re-open the question as regards 
the validity of the gradation list of 1984, which became final and binding, the principle of 


res judicata was made applicable and the tribunal had no jurisdiction to re-open the issue.’ 


Following the decision in the case of Kunhayammed, that the dismissal of the special 
leave petition against the main judgment of the high court would not constitute res judicata 
when a special leave petition is filed against the order passed in the review petition provided 
the review petition was filed prior to filing of special leave petition against the main judgment 
of the high court. The position would be different where after dismissal of the special leave 
petition against the main judgment a party files a review petition after a long delay on the 
ground that the party was prosecuting remedy by way of special leave petition. In such a 
situation of filing of review would be an abuse of the process of the law. The view taken in 
Abbai Maligai Partnership Firm,” that if high court allows the review petition filed after the 
special leave petition was dismissed after condoning the delay, it would be treated as affront to 
the order of the Supreme Court. The review petition was filed well within time and since the 
review petition was not being decided by the high court, the appellant filed the special leave 
petition against the main judgment of the high court. The appeal arising out of special leave 
petition is maintainable.” 


The Supreme Court, while remanding the matter to the tribunal, categorically stated that 
all these matters should be sent to the State Transport Appellate Tribunal which shall treat the 
writ petitions filed in the high court as appeals and after hearing all the parties, dispose of the 
matters in accordance with law. The Supreme Court never expressed any opinion on the merits 
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of the case whatsoever. Therefore, the dismissal of special leave petitions pertaining to the route 
in question by various orders of Supreme Court neither amounts to res judicata nor does it 
amount that order passed by the high court amounts to upholding the law propounded in the 
decision sought to be appealed against.**”* 


[s 11.45] Land Acquisition 


Where the Land Acquisition Officer decides the question of a title, the decision becomes 
res judicata;*” but where the revenue officer does not have jurisdiction to decide whether 
the claimant was the landlord and, as such, entitled to eject a tenant, then decision is not res 
judicata.” Where the relief sought in the land acquisition proceeding and in the subsequent 
suit are different, then there is no question of res judicata. ”” 


It is not very often that question of title is decided in a proceeding under the Land Acquisition 
Act. In some proceedings like one for injunction, the question of title does sometimes crop 
up, but they appear as ancillary issues. However, where the right to receive compensation for 
property acquired in land acquisition proceedings as between rival claimants depends on the 
title to the property acquired and the dispute as to title is raised by the parties and is decided 
by the Land Acquisition Judge after contest, the decision as to title operates as res judicata in 
a subsequent suit between the same parties on the question of title. The binding force of a 
judgment delivered under the Land Acquisition Act depends on general principles of law and 
not on section 11 of the Civil Procedure Code and the decision of the Land Acquisition Judge 
would operate as res judicata even though he was not competent to try the subsequent suit. 
The fact that the judgment of the Privy Council in appeal is the above case was given in default 


of appearance, was held to be in material as the judgments in the first two Courts were given 
after full contest.??” 


[s 11.46] Ceiling Act and Res Judicata 


Proceedings under the Ceiling Act, are not adversarial as are proceedings in suit. The 
Ceiling Act is a legislation to give effect to the directive principles contained in clauses (b) and 
(c) of Article 39 of the Constitution. The state is advised by the directive principles contained 
in Constitution to take necessary legislative measures so as to ensure social justice by equitable 
distribution of ownership and control of material resources and avoid concentration of wealth 
and means of production in few hands. The laudable social objectives sought to be achieved 
by the ceiling legislation is to take surplus land from the holders and distribute the same to the 
landless agricultural labourers and peasants surviving on agriculture. In applying the principles 
of res judicata, therefore, to the ceiling proceedings, the object of the Act cannot be lost sight 
of. All principles of res judicata contained in section 11 of the CPC cannot be strictly and 
rigorously made applicable to ceiling proceedings. Section 38-B introduced by Amendment 
Act of 1976 with the transitory provisions made both in the Amendment Act No 18 of 1973 
and Act No 20 of 1976 is a departure from the provisions of section 11 of the CPC and 
indicate non-applicability of bar of res judicata in ceiling proceedings under the Act.”” 
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[s 11.47] Exceptions to Res Judicata 


The doctrine of res judicata, has certain notable exceptions. The doctrine cannot be invoked 
to confer finality to: 


(i) An erroneous decision on the jurisdiction of the court. 
(ii) An erroneous judgment on a pure question of law. 


In Canara Bank v NG Subbaraya Setty,*™ the Supreme Court dealt with issues concerning 
application of the second exception. After comprehensive analysis of the doctrine, the statutory 
provisions embodying it and the case law, the court cleared the ambiguities concerning its 
application. It held that the general rule is that all issues that arise directly and substantially in 
a former suit or proceeding between the same parties are res judicata in a subsequent suit or 
proceeding between the same parties. These would include issues of fact, mixed questions of 
fact and law, and issues of law. 


This general rule, the court said, has certain exceptions when it comes to issues of law. The 
court elucidated them holding that where an issue of law decided between the same parties in 
a former suit or proceeding relates to the jurisdiction of the court, an erroneous decision in 
the former suit or proceeding is not res judicata in a subsequent suit or proceeding between 
the same parties, even where the issue raised in the second suit or proceeding is directly and 
substantially the same as that raised in the former suit or proceeding. An issue of law which 
arises between the same parties in a subsequent suit or proceeding is not res judicata if, by 
an erroneous decision given on a statutory prohibition in the former suit or proceeding, the 
statutory prohibition is not given effect to. This is despite the fact that the matter in issue 
between the parties may be the same as that directly and substantially in issue in the previous 
suit or proceeding. This is for the reason that in such cases, the rights of the parties are not 
the only matter for consideration (as is the case of an erroneous interpretation of a statute 
interpartes), as the public policy contained in the statutory prohibition cannot be set at naught. 


Another exception to this general rule follows from the matter in issue being an issue of 
law different from that in the previous suit or proceeding. This can happen when the issue 
of law in the second suit or proceeding is based on different facts from the matter directly 
and substantially in issue in the first suit or proceeding. Equally, where the law is altered by 
a competent authority since the earlier decision, the matter in issue in the subsequent suit 
or proceeding is not the same as in the previous suit or proceeding, because the law to be 
interpreted is different. 


[S12] Bar to further suit.— Where a plaintiff is precluded by rules from instituting 
a further suit in respect of any particular cause of action, he shall not be entitled to 
institute a suit in respect of such cause of action in any Court to which this Code 


applies. 


[s 12.1] Rules Precluding Institution of a Further Suit in Respect of the Same 
Cause of Action 


This section was necessitated by the transfer of certain of the provisions of the Code of 
1882 to the Rules. The following is a list of the rules that bar a fresh suit in respect of the same 
cause of action: 
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Order II, rule 2. — Omission to sue in respect of part of a claim. 

Order IX, rule9 — Decree against plaintiff by default bars a fresh suit. 

Order XXII, rule 9 — Abatement of suit bars a fresh suit. 

Order XXIII, rule 1 — Withdrawal of suit without leave of court bars a fresh suit. 


The word “rules” means rules contained in the First Schedule or made under section 122 or 
section 125. Hence, the section applies to suits precluded under the rules and not on account 
of some provision in some other statute.” If plaintiff withdraws a suit without the leave of the 
Court, i.e., against the mandate provided under Order XXXIII rule 1, then the plaintiff would 
have no right to file “further suit” in respect of cause of action, which was the same cause of 
action in a previous suit.??*° 


[S 13] When foreign judgment not conclusive.—A foreign judgment shall be 
conclusive as to any matter thereby directly adjudicated upon between the same 
parties or between parties under whom they or any of them claim litigating under the 
same title except— 


(a) where it has not been pronounced by a Court of competent jurisdiction; 
(6) where it has not been given on the merits of the case; 


(c) where it appears on the face of the proceedings to be founded on an incorrect 
view of international law or a refusal to recognise the law of ?*”[India] in 
cases in which such law is applicable; 


(d) where the proceedings in which judgment was obtained are opposed to 
natural justice; 


(e) where it has been obtained by fraud; 
(fF) where it sustains a claim founded on a breach of any law in force in “* [India]. 
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[s 13.31] Custody, divorce and maintenance..... 425 


[s 13.1] Alterations in the Section 


Clause (a) was inserted in 1908. The last clause of section 14 of the Act of 1882 was 
then omitted. (See note below, “How a foreign judgment may be enforced in India”.) Other 
alterations were only verbal. 


[s 13.2] Principle of Territorial Sovereignty 


It is a well settled principle of international law, that owing to the principle of territorial 
sovereignty a judgment delivered in one country, in the absence of international agreement, 
cannot have a direct operation of its own in another. It is also well settled that all individuals 
and all properties within a territory of a state are within its dominion and sway (quidquid est 
in territorio es etiam de territorio). The municipal courts are under a constitutional compulsion 
to give effect to the law of their own sovereign legislature.” 


[s 13.3] International Law (Private)—Meaning of 


What is called private international law is not law governing relations between independent 
states; private international law, or as it is sometimes called “conflict of laws”, is simply a 
branch of the civil law of the state evolved to do justice between litigating parties in respect of 
transactions or personal status involving a foreign element. The rules of private international 
law of each state must therefore in the very nature of things differ, but by the comity of nations 
certain rules are recognised as common to civilised jurisdictions. Through part of the judicial 
system of each state, these common rules have been adopted to adjudicate upon disputes 
involving a foreign element and to effectuate judgments of foreign courts in certain matters, or 
as a result of international conventions.” 


There is a well-recognised distinction in private international law between a judgment in 
rem and a judgment in personam. A foreign judgment which purports to operate in rem will not 
attract extra territorial recognition unless it has been given by a court internationally competent 
in this respect. In other words, such a court must have jurisdiction to give a judgment binding 
all persons generally.” 


2238. Sagoon Jayaidee Dhond v Sociedade Civill e Particular dos Toris of Volooi, Ponda Concelhe, AIR 1966 Goa, 
Daman and Diu 38 (FB). 
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[s 13.4] Act of State 


An “act of state” is not a judgment, and it cannot, therefore, have the effect of res judicata. 
Thus, it has been held before Independence that an order of the political agent of Meywar and 
the Maharana of Udepore deposing a high priest from his gadi was not a foreign judgment, but 


merely an “act of state”, and it cannot therefore, operate as res judicata. ”?® 


[s 13.5] Foreign Judgment 


The expression “foreign judgment’ is defined in section 2(6) as meaning the judgments of 
a foreign court, that is, a court situated beyond the limits of India which has no authority in 
India and is not established or continued by the President of the Indian Union. The definition 
of judgment as given in section 2(9) is inapplicable to foreign judgments. A foreign judgment 
must be understood to mean “an adjudication by a foreign court upon a matter before it” and 
not the reasons for the order made by it, or otherwise section 13 would not be applicable to 
an order made by it where no reasons are given.” The present section provides that a foreign 
judgment may operate as res judicata except in the six cases specified in the section, and of 
course, in order to so operate the other conditions, section 11 must be fulfilled.’*** The foreign 
court must be competent to try the suit, not only as regards pecuniary limits of its jurisdiction 
and the subject matter of the suit, but also with reference to its territorial jurisdiction and the 
competency of the jurisdiction of the foreign court which is to be judged not by the territorial 
law of the foreign state, but by the rules of private international law. That is, the foreign court 
must have competence in an international sense and not merely according to the law of the 
state in which the court is functioning.” In matrimonial matters, an order for the custody of 
minor children by a West German court with the consent of the parents, both residing at the 
time within the jurisdiction of the court was held to be one which would be recognised and 
enforced by courts in India.” Similarly, a decree of a foreign court, within whose jurisdiction 
the husband’s domicile was annulling a Hindu marriage solemnised in India will be recognised 
by courts in India. It is not as if such a marriage can be dissolved only in conformity with the 
provisions of the Hindu Marriage Act, 1955, and on grounds provided therein or by courts 
in India only.“ Courts of one country have no jurisdiction to decide questions of title to 
immovable property situated in another country nor pass a decree capable of enforcement 
against the same, but they have jurisdiction over all persons residing within its borders and 
can pass a decree as regards movables situated outside the state, provided it can effectively 
be enforced by process against the judgment-debtor within the state. Thus, a decree of the 
Madras High Court directing the defendant residing within the state to transfer shares in a 
company whose registered office was outside the state was held to be valid***’ but a decree 
creating a charge over immovable properties in a foreign state is without jurisdiction.” So, a 
decision of a Kathiawar Court as to a custom governing partition will not be res judicata in a 
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suit for partition between the same parties of lands in British territory.” In matters of foreign 
judgments, the courts here are guided by very much the same principles as those adopted by 
the courts of England.”*° As in England, the foreign judgment must be final and conclusive in 


the court in which it is passed and it may be final although it is subject to appeal to a higher 
court.*?>! 


[s 13.6] “shall be conclusive” 


A foreign judgment is conclusive as to any matter directly adjudicated upon thereby, but it 
does not include the reasons for the judgment given by the foreign court. What is conclusive 
under section 13 is the judgment, i.e., the final adjudication, and not the reasons. Section 13 
in essence enacts a branch of the rule of res judicata in its relation to foreign judgments, but not 
every foreign judgment is made conclusive in the Indian courts by section 13.” 


The rule of conclusiveness of a foreign judgment, as enacted in section 18, is somewhat 
different in its operation from the rule of res judicata.” 


Manifestly, therefore, every issue heard and finally decided in a foreign court is not conclusive 
between the parties. What is conclusive is the judgment, again, the competence of a court for 
the application of the rule of res judicata fails to be determined strictly by the municipal law, 
but the competence of the foreign tribunal must satisfy a dual test of competence by the laws 
of the state in which the court functions, and also in an international sense. Title to immovable 
property may be determined directly or indirectly only by the law of the state, and by the court 
of the state in which it is situated.??*4 


Under section 31 of the Recovery of Debts due to Banks and Financial Institutions 
Act, 1993, a suit for recovery of money due to Bank based on foreign judgment cannot be 
transferred to Debt Recovery Tribunal without findings as to the conclusive nature of foreign 
judgment. The conclusive nature of foreign judgment is to be decided by civil court and this 
function cannot be delegated to the Debt Recovery Tribunal.” Discussing the applicability 
of section 31 of the Act, it was observed in the above case as follows: 


Section 31 of the Act is intended for transfer of suits or other proceedings pending for 
recovery of debts due to banks and financial institutions. By taking recourse to Section 31, 
the civil court cannot delegate its power to adjudicate the question, set out in Section 13 of 
the Code of Civil Procedure to a Tribunal constituted under the Act. The rules laid down 
in s 13 are rules of substantive law and not merely the procedure and therefore the only 
authority rested with the jurisdiction to adjudicate the questions enumerated under s 13 is 
the civil court. Even otherwise, in view of the bar under s 22 of the Act on the observance 
of the procedure under the Code, the Tribunal cannot apply s 13 of the code.””*° 


The authority vested with jurisdiction to decide as to the conclusive nature of a foreign 
judgment is the civil court under section 13 of the Code. Therefore, where a husband filed a 
suit in India for grant of injunction to restrain his wife from continuing with complaint for 
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Bom 224. 
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divorce in a foreign Court, it was held by the Punjab and Haryana High Court that the wife 
being not amenable to the jurisdiction of the Court where the suit was filed, injunction cannot 
be granted. It was also held that foreign Court cannot be treated as a Court subordinate to 
civil court in India and decree of divorce, even if granted, would be required to be examined as 
binding on the husband in terms of section 13 of the Code.” ) 


When an issue is decided or adjudicated upon, it would mean that the issue has been 
conclusively decided between the parties.?”*8 


Where the issue or the “matter” which the chamber judge was required to consider and to 
adjudicate upon between the parties was forum non-con-veniens, both the parties were heard by 
the chamber judge in extenso. Costs were awarded after hearing both the counsel, who appeared 
before the chamber judge. The court of appeal also passed an order upon reading notices filed 
on behalf of defendant, the order of the chamber judge was affirmed and the libel action was 
stayed by the appeal court while directing the plaintiffs to pay costs to defendant, it cannot 
be said that since no evidence was led while delivering the order, it is not a judgment which 
is conclusive as it has not been given on merits of the case as required under section 13(b) of 


the CPC.” 


[s 13.7] “any matter” 


The expression “matter” in section 13 is not equivalent to subject-matter, it means the right 
claimed.” 


The term “matter” used in section 13 of the Civil Procedure Code refers to an issue to be 
decided. It is not as if the entire case has to be adjudicated upon and only then can the decision 
be executed.?2°! 


The language of section 13 speaks not of the judgment but “any matter thereby directly 
adjudicated upon” and the word “any” shows that all the adjudicative parts of the judgment 
are equally conclusive.” 


[s 13.8] “directly adjudicated upon” 


Adjudication in every case does not mean that evidence must be led. The term “adjudication” 
means to decide on, pronounce, sit in judgment. This decision or pronouncement can be made 
without evidence being led by the parties if there is sufficient material for the adjudicating 
authority to draw any conclusion in respect of the issue involved between the parties. Therefore, 
the adjudication of a matter on merits would not necessarily mean that evidence must be led. 
In fact, if the parties agree that no evidence need be led in particular case and merely rely on 
the pleadings and submissions made, it could not be said that a decision in such a case would 
not be on merits.” 
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[s 13.9] “the same parties or between parties under whom they or any of them 
claim” 


See notes to condition II, “The same parties or parties under whom any of them claim” in 
section 11. 


[s 13.10] “litigating under the same title” 


See notes to condition III to section 11, “litigating under the same title”. 


[s 13.11] Enforcement of foreign judgments in India 


A judgment of an Indian court can only be enforced by proceedings in execution. A foreign 
judgment, however, may be enforced by proceedings in execution in certain specified cases 
only (sections 44 and 44A). In other cases, a foreign judgment can only be enforced by a suit 
upon the judgment. That is to say, if A has obtained a decree against B for Rs 5,000 in a French 
court at Pondicherry, and if B has got no property in Pondicherry to satisfy the decree, but has 
got property in Bombay, A may bring a suit against B in Bombay to recover the amount of 
the judgment. The suit may be brought within three years from the date of the judgment,” 
and if a decree is passed in favour of A, he may proceed to execute it by attachment and sale of 
B's property in Bombay. A foreign judgment is not affected by any of the defects mentioned 
in clause (a)—-(f) of the section wherein creates a new obligation and so, the court will not 
inquire whether the foreign judgment is correct in fact or in law;?® but the original cause of 
action does not merge in such a judgment, so that a party has the option either to sue on the 
foreign judgment or on the original cause of action in a domestic court.?2° Where a suit on 
a foreign judgment has been dismissed on merits, no application will thereafter lie to execute 
that judgment as it had become merged in the decree dismissing the suit thereon.” A decree 
passed ex parte by a foreign court, merely on the pleading without taking any evidence is not 
a judgment on merits.” . | ; 


There was at one time difference of opinion as to whether a suit could be maintained in 
British India as it was then upon the judgment of a court of an Indian state or whether the 
plaintiff could sue only upon the original cause of action. The Madras High Court held that 
a suit could be maintained on the judgment,”® while the Bombay High Court held that no 
such suit was maintainable” and that the only remedy was by way of a suit on the original 
cause of action. It is submitted that the Bombay view was not correct since it was contrary to 
the general rule that a court which entertains a suit on a foreign judgment cannot institute an 
inquiry into the merits of the original claim or the propriety of decision.” With a view to 
resolve the conflict of views, a clause was added to section 14 of the Code of 1882, by section 5 
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of Act 7 of 1888, but that clause was deleted in 1908 as the raison desire for such a clause was 
no longer tenable.”””” The result is that the Madras view prevails. 


Though a foreign judgment may be enforced by a suit in India, it is not to be supposed 
that Indian courts are bound in all cases to take cognizance of the suit, and they may refuse to 
entertain it on grounds of expediency.’’”’ The scope, operation, and effect of foreign judgments 
will be found explained in the under-mentioned cases.’ 4 


[s 13.12] Enforcement of decrees passed by Courts of Indian States after 
merger 


The merger of the Indian states in the Indian Union under the Constitution has given 
rise to a new problem as to the enforceability of decrees passed by the courts in those states 
prior to merger. Before Independence, the Indian states held, as already noted, sovereign 
status and they continued to retain it, even after independence. The fact that they acceded 
to the Indian Union did not by itself affect their status because they had thereby surrendered 
only some of their sovereign rights and the position was precisely what it was when the 
British had paramount over them. It was only when they merged in the Indian Union on 
26 January, 1950, that they were completely divested of their sovereign status and ceased to 
be foreign states. Prior to merger, the only mode of enforcing judgments of courts in those 
states would be by suit under section 13 or by execution under sections 44 and 44A. The 
point that came to be debated was whether that position had been altered by merger and the 
decrees became executable under the Code. In Bhagwan v Rajaram,”*”? a Full Bench of the 
Bombay High Court held that a decree passed on a personal action against a non-resident 
foreigner was a nullity only in the sense that it could not be enforced in the foreign state 
but that it was capable of execution within the state itself and that when a foreign state has 
ceased to be foreign, there was no impediment to the decree being executed by the courts 
in those territories. This view has been adopted in some decisions.”*”° A different view was 
taken in several decisions and it was held that the character of a decree and the rights flowing 
therefrom must be determined as on the date of the decree and that in consequence decrees, 
passed in Indian states prior to merger were incapable of execution under sections 44 and 
44A.?77 The question is now concluded by the decision of the Supreme Court in Maloji Nar 
Singh Rao v Shankar Saran.”’”* 
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On 18 January, 1948, an ex parte decree was passed against a non-resident foreigner by a 
court in Gwalior and after merger, an order was made on 14 September 1951 under sections 
38 and 39 of the Code transferring the decree for execution to a court in Allahabad. Dealing 
with the question of the maintainability of the execution application, the Supreme Court 
held that the nationality of a decree should be judged as on the date when it was passed 
and that therefore, the decree dated 18 November 1948, was a foreign decree, that having 
been passed against a non-resident foreigner, it was a nullity in an international sense and not 
merely unenforceable in a foreign state and that the right and obligations created by it stood 
unaffected by subsequent changes. It was further held that sections 38 and 39 of the Code had 
no application as they had reference to decrees passed by courts to which the Code applied and 
that the decree passed by the Gwalior court therefore, fell outside their operation. In view of 
this pronouncement, it is unnecessary to review the previous case law on the subject. 


It may be noted that the above decision relates to execution of a decree passed by a court 
in the Indian states by a court in what was British India. The same reasoning must apply to 
execution of an ex parte decree passed by a court in British India against a non-resident subject 
of an Indian state when it is sought to be executed in a court within that state.””” 


Where as a result of merger, the territory once belonging to an Indian state has become part 
of the Union of India and this Code has been made applicable to it a transfer for execution of 
a decree formerly passed by a court in that territory from that court to another court is valid 
and effective.””*° 


[s 13.13] Decree passed by Court fallen into Pakistan 


A decree passed before partition of India by a court having territorial jurisdiction over land 
which has fallen into Pakistan would be considered to be a foreign judgment. It cannot be 
executed in the Indian dominion, but a suit will have to be brought upon it.”*! 


[s 13.14] Operation of the section 


The operation of the section may be illustrated by the following cases: 


(i) A sues B in a foreign court. If the suit is dismissed, the decision will operate as a bar 
to a fresh suit by A in India on the original cause of action, unless the decision is 
inoperative by reason of one or more of the circumstances specified in the section.” 
If a decree is passed in favour of A in the foreign court and A sues B on the judgment 
in India, B will be precluded from putting in issue the same matters that were 
directly and substantially in issue in the suit in the foreign court, unless the decision 
of the foreign court is inoperative on any one of the six grounds specified in the 
section. 


(ii) A obtained a decree against B in the Cochin court which was then a foreign court 
and applied for execution of the decree in the High Court of Bombay. (Decrees of 
the Cochin Court may be executed in India under section 44.) It was proved that 
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A obtained the decree at Cochin by concealment of essential facts and by fraud. 
(See clause (e) of the section). It was held that execution of the decree should be 
refused.??°? 


[s 13.15] Foreign judgment pronounced by a Court without jurisdiction not 
enforceable 


The leading case on the subject is Gurdyal v Raja of Faridkot.”* In that case, A sued B in the 
court of the Indian state of Faridkot claiming Rs 60,000 alleged to have been misappropriated 
by B while in A’s service at Faridkot. B did not appear at the hearing, and an ex parte decree 
was passed against him. B was a native of another Indian state, Jind. In 1869, he left Jind and 
went to Faridkot to take up service under A. In 1874, he left A’s service, and returned to Jind. 
The suit was brought against him in 1879. At the date of the suit B neither resided in Faridkot 
nor was he a domiciled subject of the Faridkot state nor did he owe allegiance to that state, On 
these facts, the Faridkot state had on general principles of international law, no jurisdiction 
to entertain the suit against B in respect of the claim, which, it should be noted, was a mere 
personal claim as distinguished from a claim relating to land or movables.” The decree of 
the Faridkot court was therefore, an absolute nullity. A then sued B in a British Indian court 
on the judgment of the Faridkot court. The court of first instance dismissed the suit on the 
ground that the Faridkot court had no jurisdiction to entertain the suit. This decision was 
upheld by their Lordships of the Privy Council. The mere fact that the alleged embezzlement 
took place at Faridkot was not sufficient to give jurisdiction to the Faridkot court. The result 
would be the same if the suit were for damages for breach of a contract entered into by B with 
A at Faridkot.” In other words, a foreign court cannot assume jurisdiction in cases where 
the claim is a personal one merely because the cause on action arose within its jurisdiction. 
But if B was residing at Faridkot at the date of the suit, the Faridkot court would have had 
complete jurisdiction. In the case of personal claims, it is the residence at the time when the 
action began that gives jurisdiction in a suit to a foreign court”*’ unless: (i) The defendant 
was a subject of that foreign state;?”** (ii) where the defendant in the character of a plaintiff 
had elected the forum in which he is afterwards sued; or (iii) where he, the defendant, had 
voluntarily appeared in that court and had submitted to its jurisdiction, or (iv) where he had 
contracted to submit himself to that foreign forum.”® On this rule, a decree passed by a court 
in Pakistan was held to be a nullity and not enforceable under this section on the ground 
that the defendant was neither a national nor a person having a domicile there at the date of 
commencement of the suit, nor was he served with the summons when he was there, nor had 
he submitted himself to the jurisdiction of that court.” The same rule applies where the 
country in which the judgment was passed and that in which it is sought to be enforced have 
separate and distinct systems of administration and judicature, though owing allegiance to the 
same sovereign. Thus, a decree passed by the Ceylon Court (which is a foreign court within 
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the meaning of section 21 in a suit on a contract), against a native of India, who was not at 
the time of the action residing in Ceylon is a nullity and it cannot be enforced by a suit in an 
Indian court.” 


Suppose that in the above case the Faridkot Legislature had passed an Act empowering the 
courts of Faridkot to entertain suits in cases where the cause of action had arisen in Faridkot 
though the defendant was a foreigner neither residing in Faridkot nor owing any allegiance or 
obedience to the Faridkot state. Could effect be then given to the judgment of the Faridkot 
court in a suit brought upon the judgment in a court in India? Jurisdiction conferred against the 
general principles of international law is not recognized and no one state can by its legislation 
confer jurisdiction upon its court to entertain a suit in respect of a personal claim against 
foreigners who at the date of the suit were neither resident in that state nor owed any allegiance 
or obedience to that state;?”? but, such a decree is not an absolute nullity if its domestic 
courts have jurisdiction over foreigners either generally or under specified circumstances. 
Section 20(c) of this Code confers jurisdiction on courts in India over foreigners if the cause 
of action arises within the jurisdiction of a particular court in India even in the absence of the 
foreigner and even where he has not submitted to its jurisdiction. To say that such a decree is 
an absolute nullity is not apposite; it is more appropriate to say that it is not executable in a 
court outside this country.” This is so because the municipal courts of a country are under a 
constitutional compulsion to give effect to the laws made by their own legislature.”** Indian 
subjects before Independence owed allegiance to the sovereign of Great Britain and the British 
Parliament could therefore by legislation confer jurisdiction upon the courts of England, as it 
has in fact done, against British Indian subjects in British India.” Hence, a judgment, passed 
by the Queen's Bench Division of the High Court of Justice of England (a foreign court) 
against a British Indian subject residing in British India in an action founded on a breach of a 
contract committed within the jurisdiction of that court, was not a nullity, and a suit might be 


brought on the judgment in British India? 


[s 13.16] Submission to the jurisdiction of foreign Courts 


Where a suit is instituted in India on the judgment of a foreign court, effect will be 
given to the judgment, though that court had no jurisdiction over the defendant, if the 
defendant appears and defends the suit brought against him in that court without making 
any objection to its jurisdiction,””” for, having taken a chance of judgment in his favour, it is 
not right that he should take exception to jurisdiction when judgment goes against him;””*® 
but, if he protests against the jurisdiction, and the suit is then proceeded with against him, 
the judgment is a nullity, and no effect will be given to it in a suit brought on the judgment. 
The protest against jurisdiction must be made at an early stage of proceedings hence, where 
no objection to the jurisdiction was made until the case had reached the stage of appeal, it was 
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held that there was submission to jurisdiction.””?? Nice questions sometimes arise as to what 
amounts to submission to jurisdiction. A person who appears in response to a summons of 
a foreign court and applies for leave to defend the suit without objecting to its jurisdiction 
has been held to have voluntarily submitted to the jurisdiction of such court.” A defendant 
who employs a pleader in a suit in a foreign court will not be said to have submitted himself 
to the jurisdiction of that court if the pleader states at the hearing that he has no instructions 
from his client;**’' but, if the defendant, while protesting against the jurisdiction, appears on 
the argument of the point of jurisdiction, thereby taking the chance of getting a decision in 
his favour, he will be deemed to have submitted himself to the jurisdiction of the court.**’ A 
fortiori, it is so if he also pleads on the merits,”*°’ or consents to have a decree passed in terms 
of an award.” When the parties have appeared before the foreign court and have arrived at an 
agreement, eg, in regard to the custody of their children, courts in India would not allow that 
agreement to be flouted unilaterally by one of them. This is so even though the father is the 
natural guardian and is therefore, ordinarily entitled in law to the custody of the children.” 
On the same principle, the Lahore High Court held that an application to a foreign court to set 
aside an ex parte decree is a submission to its jurisdiction;?*” but, this has been dissented from 
on the ground that a submission after decree is of no effect; and when a defendant applied 
to a foreign court to set aside its decree passed without jurisdiction after the decree had been 
transferred for execution to a court in British India, the Madras High Court held that the 
decree continued to be a nullity and inexecutable.?*°”” However, the submission is not voluntary 
if the appearance is made only to release property seized by a foreign tribunal in attachment 
or other proceedings; in such a case the judgment of the foreign tribunal is not binding on the 
party. Whether submission was voluntary or it was for the purpose of saving property is a pure 
question of fact.” 


A person who sues in a foreign court as plaintiff voluntarily submits to the jurisdiction and 
cannot afterwards dispute it.” An ex parte decree was passed by a court of an Indian state 
against a native of British India who was not resident in that state. In 1926, the decree was 
transferred under section 44 to a British court for execution. The judgment-debtor’s movable 
property was attached and the judgment-debtor paid Rs 100 into the British court and 
applied for further time. In 1928, the decree was again transferred to the same British court 
for execution, and the judgment-debtor then for the first time objected that the decree was a 
nullity for want of jurisdiction. It was held that the judgment-debtor’s appearance in the British 
court did not amount to submission to the foreign court, and that the objection was not barred 
by res judicata.” A suit was filed in a foreign court against a non-resident defendant who 
remained absent. However, during the course of the trial he asked for a concession with respect 


2299. Kaliyugam v Chokalinga, (1884) ILR 7 Mad 105. 

2300. Shaligram v Firm Daulatram Kumdanmmal, supra. 

2301. Sivaraman v Ibrahim, (1895) ILR 18 Mad 327. 

2302. Subramania v Annaswami, AIR 1948 Mad 203; Harris v Taylor, [1915] 2 KB 580; Wansborough Paper 
Co v Laughland, (1920) WN 344; but see Rajaratnam v Muthuswamy, AIR 1958 Mad 203. 

2303. Subramania v Annaswami supra; Harchand v Gubalchand, (1914) ILR 39 Bom 34; Rama v Krishna, 
(1916) ILR 39 Mad 733 (FB); overruling Parry and Co v Appasami, (1880) ILR 2 Mad 407. 

2304. Mallappa v Raghavendra, AIR 1938 Bom 173 : (1938) ILR Bom 16. 

2305. Marggarate v Chacko, AIR 1970 Ker 1 : (1969) ILR 1 Ker 293. 

2306. Hari Singh v Mahammad, AIR 1927 Lah 200 : (1927) 8 Lah 54. 

2307. Narappa v Rangaswami, AIR 1933 Mad 393 : (1933) 64 Mad LJ 531; Firm Kanhayalal v Param Sukh, 
AIR 1956 Ngp 273. 

2308. Veeraraghava Ayyar v Mugga Sait, (1916) ILR 39 Mad 24. 

2309. Nallatambi v Ponnusami, (1879) ILR 2 Mad 400, 404. 

2310. Sheo Tahal v Binaik, AIR 1931 All 689 : (1931) ILR 53 All 747. 


When foreign judgment not conclusive Sec 13 415 


to a part of the claim, which was due to him and which had been attached before judgment 
in the course of the suit; but the request was refused, and the suit decreed ex parte. It was held 
that by his conduct the defendant must be deemed to have submitted to the jurisdiction of 
the foreign court.**'' A minor cannot be said to have submitted to the jurisdiction of a foreign 
court through his guardian if such a guardian has not filed his appearance.” 


[s 13.16.1] Agreement to Submit to Foreign Jurisdiction 


Where there is an express agreement to submit to the jurisdiction of a foreign court, a 
judgment pronounced by such court binds the parties, and effect will be given to such a 
judgment in Indian courts.**”” 


The mere fact of entering into a contract of partnership in a foreign country does not 
involve an agreement that all matters and disputes arising in connection with the partnership 
shall be submitted to, and therefore, lie within the jurisdiction of the courts of that country.”*" 


[s 13.16.2] Carrying on Business in a Foreign Country through an Agent 


Persons who carry on business in a foreign country through an agent, submit to the 
jurisdiction of the courts of that country by giving the agent a general power of attorney 
including the right to institute or defend suits relating to matters connected with their business 
or otherwise.”*!” 


[s 13.16.3] Possession of Immovable Property in a Foreign Country 


The possession of immovable property in a foreign country gives the courts of that country 
jurisdiction to deal with the property itself,**'® but not jurisdiction in personam over the 
possessor, even in regard to obligations connected with that property.”*”” 


[s 13.17] Jurisdiction of foreign Courts over non-resident legal representatives 
in a pending action 


Where a foreign court has jurisdiction with respect to a personal action instituted against 
a foreigner, either because he is resident within the state at the time of the suit or he has 
submitted to it, a decree passed by it in the suit is not without jurisdiction by reason of the fact 
that the defendant died pending the action and his legal representatives were neither residents 
within the state nor had submitted to its jurisdiction,**"® 
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[s 13.18] Irregularities not affecting jurisdiction 


In cases where a foreign court has jurisdiction, or where the defendant has submitted himself 
to the jurisdiction of a foreign court, the judgment of such court is not vitiated by irregularities 
which do not affect the jurisdiction of the court even when they are suchas would, in the 
view of the foreign court, render the judgment there a nullity.” Where the constitution of 
a Full Bench of the Mysore High Court was not in strict accordance with the rules framed in 
that behalf, its judgment is not open to attack as without jurisdiction as it is a case of irregular 
assumption and not want of jurisdiction.*”° 


[s 13.19] Foreign judgment against a foreign firm 


A, B and C carry on business at Singapore in partnership in the name of X and Y. D, a 
creditor of the firm, brings an action against the firm in the Supreme Court of Singapore, but 
A alone is served with the writ of summons. B and C are British Indian subjects, and they did 
not reside at Singapore at the date of the suit or at any other time. A decree is passed against 
the firm by the Singapore court. A suit is then brought by D in British India on the judgment 
of the Singapore Court against A, B, and C for a personal decree against them. No personal 
decree can be passed against B and C as they were not served, though such a decree may be 


passed against A.’**' Compare O XXI, rule 50. 


[s 13.20] Foreign judgment on a decree of an Indian Court 


The judgment of a foreign court obtained on a decree of a court in India is no bar to the 
execution of the original decree in India.” 


[s 13.21] Foreign judgment as Res Judicata 


The rule of conclusiveness of a foreign judgment as enacted in section 18 is somewhat 
different in its operation from the rule of res judicata. 


Undoubtedly both the rules are founded upon the principle of sanctity of judgments 
competently rendered. But the rule of res judicata applied to all matters in issue in a former suit 
which have been heard and finally decided between the parties, and includes matters which 
might and ought to have been made ground of attack or defence in the former suit. The rule of 
conclusiveness of foreign judgments applied only to matters directly adjudicated upon.” 


In order that a foreign judgment may operate as res judicata it must have been given on 
the merits of the case, whether it was a judgment of a foreign court in Europe or America or a 
foreign court in Asia or Africa.” 


It is a well-established principle of private international law that if a foreign judgment was 
obtained by fraud, or if the proceedings in which it was obtained were opposed to natural 
justice, it will not operate as res judicata. An action to set aside a judgment cannot be brought 
on the ground that it has been decided wrongly, namely that on the merits the decision was one 
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which should not have been rendered, but it can be set aside if the Court was imposed upon 
or tricked into giving the judgment. A foreign judgment is impeachable for fraud in the sense 
that upon proof of fraud it cannot be enforced by action or operate as res judicata.” 


This section applies not only to suits on foreign judgments, but also to cases in which the 
defendant relies on a foreign judgment as a bar to a suit in India? and it has been held that a 
foreign judgment rendered after the institution of a suit would operate as a bar on principle of 
res judicata embodied in section 11.?°” 


An “act of State” is not a judgment, and it cannot, therefore, have the effect of res judicata. 
Thus, it has been held before Independence that an order of the political agent of Meywar and 
the Maharana of Udepore deposing a high priest from his gadi was not a foreign judgment, but 
merely an “act of state”, and it cannot therefore, operate as res judicata?” 


[s 13.22] Clause (A) : Court of competent jurisdiction 


Undoubtedly, a Court of a foreign country has jurisdiction to deliver a judgment in rem 
which may be enforced or recognised in the Indian court, provided that the subject-matter of 
the action is property whether movable or immovable within the foreign country. It is also well 
settled that a court of a foreign country has no jurisdiction to deliver a judgment capable of 
enforcement or recognition in another country in any proceeding the subject-matter of which 
is title to immovable property outside that country. But there is no general rule of private 
international law that a court can in no event exercise jurisdiction in relation to persons, 
matters or property outside jurisdiction. The courts of a country generally impose a threefold 
restriction upon the exercise of their jurisdiction: (1) jurisdiction in rem (binding not only the 
parties but the world at large) by a court over res (outside the jurisdiction) will not be exercised, 
because it will not be recognised by other courts; (2) The court will not deal directly with title 
to immovable property outside the jurisdiction of the state from which it derives its authority, 
and (3) court will not assist in the enforcement within its jurisdiction of foreign penal or 
revenue laws.” 


An action in personam lies normally where the defendant is personally within the jurisdiction 
or submits to the jurisdiction or though outside the jurisdiction may be reached by an order 
of the court. In an action in personam the court has jurisdiction to make an order for delivery 
of movables where the parties submit to the jurisdiction. A person who institutes a suit in a 
foreign court and claims a decree in personam cannot after the judgment is pronounced against 
him, say that the court had no jurisdiction which he invoked and which the court exercised, 
for it is well recognised that a party who is present within or who had submitted to jurisdiction 
cannot afterwards question it.” 


Unless a foreign court has jurisdiction in the international sense, a judgment delivered by 
that court would not be recognized or enforceable in India. The true basis of enforcement 
of a foreign judgment is that the judgment imposes an obligation upon the defendant and, 
therefore, there must be a connection between him and the forum sufficiently close to make it 
his duty to perform that obligation. It cannot be said that an order declaring the domicile of 
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a person under O XI of RSC of England is a judgment in rem. Persons affected by such order 
must submit to the jurisdiction of the foreign court which makes the declaration if otherwise 
they are not subject to its jurisdiction.”’! 


[s 13.23] Clause (B) : Merits of the case 


It cannot be said that the expression “judgment on the merits” implies that it must have 
been passed after contest and after evidence had been let in by both sides. An ex parte judgment 
in favour of the plaintiff may be deemed to be a judgment given on merits if some evidence is 
adduced on behalf of the plaintiffs and the judgment, however, brief, is based on a consideration 
of that evidence. Where however no evidence is adduced on the plaintiffs’ side and his suit is 
decreed merely because of the absence of the defendant either by way of penalty or in a formal 
manner, the judgment may not be one based on the merits of the case.**” 


The judgment of a foreign Court based on a settlement arrived at and with consent of parties 
is enforceable. The party giving consent and inviting the Court to pass judgment on terms of 
the consent is precluded from raising the defence subsequently that the said judgment is not on 
merits and hence not enforceable in view of section 13(b) of the Code.” The Bombay High 
Court in the above case noticed the decision of the Supreme Court in /nternational Woollen 
Mills case (supra) and observed that a consent order or consent decree by itself prevents the 
court from going into merits of the case. It has also been held by the Bombay High Court that 
where settlement agreement between the parties formed part of the suit proceedings in the 


foreign court, the Court in India can pass judgment on the basis of the said agreement under 
O XII, rule 6 of the Code.?°* 


Undoubtedly the burden of proving that the decree is not on merits would be on the party 
alleging it. However Courts never expect impossible proofs. It would never be possible for a 
party to lead evidence about the state of mind of the Judge who passed the decree. Of course, 
amongst other things, the party must show that the decree does not show that it is on merits, if 
necessary the rules of that court, the existence or lack of existence of material before the court 
when the decree was passed and the manner in which the decree is passed.**” 


In order that a foreign judgment may operate as res judicata it must have been given on 
the merits of the case, whether it was a judgment of a foreign court in Europe or America 
or a foreign court in Asia or Africa.’ Courts in India have the right to examine a foreign 
judgment to see whether it has been given on merits.” In Keymer v Visvanathan**** an action 
was brought in the King’s Bench Division of the High Court of Justice in England to recover 
a liquidated amount. The defendant failed to comply with an order to answer interrogatories 
and his defence was struck off and judgment was entered for the amount claimed for the 
plaintiff under RSC, O XXXI, rule 21, corresponding to O XI, rule 21 below. The plaintiff, 
subsequently instituted a suit on the judgment in the Madras High Court. It was held by the 


2331. Sankaran Govindam v Lakshmi Bharathi, AIR 1974 SC 1764: (1975) 3 SCC 351 : (1975) 1 SCR 57. 

2332. International Wollen Mills v Standard Wool (UK) Ltd, AIR 2001 SC 2134 : (2001) 5 SCC 265. 

2333. HSBC Bank USA v Silverline Technologies Ltd, AIR 2006 Bom 134 : (2006) 3 Mah LJ 107. 

2334. HSBC Bank USA v Silverline Technologies Ltd, AIR 2006 Bom 134 : (2006) 3 Mah LJ 107. 

2335. HSBC Bank USA v Silverline Technologies Ltd, AIR 2006 Bom 134 : (2006) 3 Mah LJ 107. 

2336. Santa Singh v Ralla Singh, (1919) PR 14, p 30; RHMV Achi v RMAR Chettiar, AIR 1973 Mad 
141 : (1972) 2 Mad LJ 468. 

2337. Mallappa v Raghavendra, AIR 1938 Bom 173: (1938) ILR Bom 16; International Woolen Mills v Standard 
Wool (UK) Ltd, [2001] 2 LRI 765. 

2338. Keymer v Viswanatham, AIR 1916 PC 121 : 21 Cal WN 308: (1917) 44 1A 6 : 40 Mad 112, affirming 
39 Mad 95. 


When foreign judgment not conclusive Sec13 419 


Judicial Committee, affirming the judgment of the Madras High Court, that the judgment 
sued on was not given on the merits of the case and that the suit was not maintainable. It has 
also been held by the same tribunal that a judgment on an award obtained in England by 
default cannot be sued on in India, since it is not a judgment “on the merits of the case”.?**” 


In the following sub-synopsis the foreign judgments passed in summary procedures, ex 
parte, dismissed in default, compromise ete. are evaluated by higher courts in India to ascertain 
if these can be treated as judgment on merit of the case within the meaning of clause (b) of 
section 13: 


(i) Summary procedure—A decree passed by a foreign court (Singapore court) under 
summary proceedings, after refusing leave to defend sought for by the defendant, is not a 
judgment on merits. Hence, the judgment cannot be considered as conclusive as contemplated 
by section 13(b).?*° According to the Calcutta High Court a judgment given in England in 
summary procedure contemplated by O XIV, RSC is not a judgment on the merits for the 
purposes of section 13, CPC, there being no appearance or defence by the defendant and no 
consideration of plaintiffs evidence.*™*! 


(ii) Dismissed in default.—Where a suit filed in a foreign court, by a creditor against the 
principal debtor is dismissed for default of appearance, the judgment is not one on the merits 
of the case, and cannot be availed of by the surety to resist his liability to the creditor.** 


(iti) Default on the part of defendant.—A foreign judgment passed on default of appearance 
of the defendant duly served with summons on the allegations contained in the plaint without 
any trial on evidence, is not one passed “on the merits of the case”, and a suit cannot be 
brought on such judgment in any court in India.” 


So also, where a decree was passed in consequence of the default of the defendant in 
furnishing security, it is not one upon the merits.” 


(iv) Non-production of document by plaintiff —Where a suit was dismissed even before the 
written statement was filed by the defendant on the ground of non-production of a document 
by the plaintiff, the order is not one of the merits of the case.*” 


(v) Ex parte decree —On the basis of presumption in section 114 of the Evidence Act that 
judicial acts have been regularly performed a decree given ex parte cannot be presumed to 
be on merits. Section 114 merely raises the presumption, under Illustration (e) thereof, that 
judicial acts have been regularly performed. To say that a decree has been passed regularly is 
completely different from saying that the decree has been passed on merits. An ex parte decree 
passed without consideration of merits may be decree passed regular if permitted by the rules 
of that Court. Such a decree would be valid in that country in which it is passed unless set aside 
by a Court of Appeal. However, even though it may be a valid and enforceable decree in that 
country, it would not enforceable in India if it has not been passed on merits. Therefore for a 
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decision on the question whether a decree has been passed on merits or not, the presumption 
under section 114 would be of no help at all.***° 


It would be relevant to quote here the following passage in Sir William Rattigan’s Private 
International Law (1895). 


It would seem to be equally plain that, if, for instance, it should happen that by the law 
of a foreign country, a plaintiff was entitled to judgment simply on the non-appearance of 
a defendant who had been duly served, and without adducing any evidence whatever in 
support of his claim, or if the wrong-headedness of a foreign Judge should induce him to 
so decide, the plaintiff would not be entitled in an English Court to sue upon a judgment 
so obtained. If on no other ground, such a judgment of a foreign Court would, at all 
events, be so contrary to the fundamental principles of the Law of England as, for this 
reason alone, to be incapable of receiving any effect in a British Court.” The above passage 
does not, however, as I read it, support the present appellant’s position, as it cannot, in my 
opinion, be affirmed in this case that the plaintiff has obtained judgment from the High 
Court in England “simply on the non-appearance of the defendant without adducing any 
evidence whatever in support of his claim.”*“” 


If a decree, though ex parte, is passed after hearing evidence adduced by the plaintiff,*** 
and the presumption would be that the ex parte decree was passed on evidence and so, the 
defendant must rebut the presumption by positive evidence.” 


The mere fact of the decree being ex parte will not justify a finding that it was not on the 
merits. The real test is whether it was merely formally passed, as a matter of course, or by way 
of penalty, or based upon a consideration of the truth or otherwise of the plaintiffs claim, 
though the evidence was led by him in the absence of the defendant.**”° 


Where, the ex parte decree of a foreign court in UK did not mention that the second 
affidavit filed by the plaintiff has been read, the judgment and decree not indicating whether 
the documents were looked into an/or, whether the merits of the case was at all considered, the 
plea about inferior quality of material raised by the defendant in his, reply to the notice was 
not dealt with, the judgment passed was held not a judgment on merits so not enforceable in 
India.?*! 


(vi) Settlement Compromise.—Where a suit in a foreign court is adjourned for settlement, 
and it is agreed between the parties that if the suit is not settled judgment should be passed for 
the plaintiff, and there being no settlement, the plaintiff appears on the adjourned date but the 
defendant does not appear and judgment is passed for the plaintiff according to the agreement, 
the judgment is one on the merits of the case, and a suit can be brought on such a judgment 
in a court in India.”® But in China Appalaraju v Venkata Subba Rao’ where it was held that 
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a foreign judgment based on compromise is not one passed on merits. It cannot be said of a 
judgment that it was not given on merits merely because it proceeds on a wrong view as to the 


burden of proof or the legal liability of a party.” 


[s 13.24] Clause (C) : Law Applicable 


The mistake must be apparent on the face of the proceedings. In England, it has been held 
that a mere mistake as to English law will not vitiate a foreign judgment, even though the 
mistake may appear on the face of the proceedings.” In an old Madras case”**® this clause 
was referred to where a foreign court had exercised jurisdiction contrary to the principles of 
international law. Where a foreign court in an inquiry before it in a probate proceeding refused 
to recognise the law of British India applicable to the deceased’s immovable property in British 
India, it was held that the judgment of the foreign court was not one on which a suit will 
successfully lie.” The judgment of a foreign court which awarded interest on costs does not 
become unenforceable under this section on the ground that there is no similar provision in 
the municipal law.’*** So also, a decree of a Ceylon court awarding interest is not open to attack 
on the ground that the amount decreed is not in accordance with the provisions of the Madras 
Agriculturists’ Relief Act, 1938.” 


It has been held that section 13 holds that, to be conclusive, an order or decree must 
have been obtained after following the due judicial process by giving reasonable notice and 
opportunity of hearing to all the proper and necessary parties. A foreign judgment which has 
become final and conclusive between the parties is not impeachable either on facts or law, 
except on limited grounds enunciated under section 13. In construing section 13, a court 
needs to look at the plain meaning of the words and expressions used therein and need not 
look at any other factors. Further, under section 14 there is a presumption that the foreign 
court which passed the order is a court of competent jurisdiction which is a rebuttable 
presumption. In the instant case, the appellant did not dispute the jurisdiction of the English 
Court but his grievance was that it was not executable on other grounds. It was contended 
that the English Court's order imposing costs was not given on merits and that it fell under 
section 13(c) making it inconclusive and consequently inexecutable. The Supreme Court held 
that a judgment can be considered as a judgment passed on merits when the court deciding 
the case gives opportunity to the parties to the case to advance their case and after considering 
rival submissions contended at the bar, gives its decision as an order or judgment, it shall be 
treated as an order on merits of the case for the purposes of interpretation of section 13(c).2 


[s 13.25] Clause (D) : Natural Justice 


When applied to foreign judgments, the expression “contrary to natural justice” merely 
relates to the alleged irregularities in procedure adopted by the adjudicating court and has 
nothing to do with the merits of the case. If the proceedings be in accordance with the practice 
of the foreign court but that practice is not in accordance with natural justice, the court will not 
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allow it to be concluded by them. In other words the courts are vigilant to see that the defendant 
had not been deprived of an opportunity to present his side of the case. The wholesome maxim 
audi alteram partem is deemed to be universal and not merely of domestic application. All 
that is required by rules of natural justice is that in the case of minors they should be given an 
opportunity to contest through their natural guardians. Even if there was any breach of the 
rule of procedure prevailing in the forum where the proceedings were conducted, that would 
not be material, as what we have to see is whether the proceedings have been conducted in 
substantial compliance with the prevailing notion of fairplay. And, when the natural guardians 
evinced their intention not to contest the proceedings by not putting any appearance on behalf 
of the minors, the requirement of natural justice was satisfied when the court appointed an 
officer of the court to be guardian ad Item of the minors in the proceedings.** 


The expression “natural justice” in this clause refers rather to the form of procedure than 
to the merits of the particular case. The mere fact that a foreign judgment is wrong in law 
does not make it one opposed to “natural justice”. There must be something in the procedure 
anterior to the judgment which is repugnant to natural justice. Thus, a foreign judgment 
obtained without notice of the suit to the defendant is contrary to natural justice, and a suit on 
such judgment is not maintainable in an Indian court.”® So also, a judgment based on a third 
review after two applications for review had been refused; or a judgment against a minor 
defendant for whom no guardian ad litem had been appointed,” or a judgment against a 
minor defendant who was not properly represented.**°° However, where notice is served on an 
agent empowered to sue and defend suits in the foreign court it is held as sufficient.” As to 
sufficiency of notice, if the foreign court has held service of the notice to be sufficient, it must 
be taken to be correct in the absence of evidence to the contrary.” The words “natural justice” 
are not limited to the plea that the defendant was not served or was not given an opportunity 
of being heard. It covers all matters forming part of the judicial process culminating in 
the judgment. A foreign judgment would be opposed to natural justice, if the judges who 
pronounced it are shown to have been biased or partial.”® But, a foreign judgment is not open 
to attack on the ground that in deciding on the validity of an adoption, the court had failed to 
apply the law of domicile by which the parties were governed,” nor on the ground of a mere 
mistake even when that consists of error in calculation, nor on the ground that proper court 
fee has not been paid in the foreign court.**”' The binding character of a foreign judgment can 
be displaced only on one of the grounds mentioned in clause (a)—(f) and not otherwise. It is 
not open to attack on the ground that it proceeds on an erroneous view of the evidence or of 
the law.?3”? If the proceedings be in accordance with the practice of the foreign court and that 
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practice is not in accordance with natural justice, the Indian court will not allow the matter 
to be concluded by them. In other words, the courts are vigilant to see that the defendant 
had not been deprived of an opportunity to present his side of the case. In a Bombay case, 
the defendant had been given sufficient opportunities both, by the Hong Kong Court and by 
Indian courts, to ensure that he gets adequate opportunity to defend his case. The defendant 
had not made proper use of such opportunities which were given to him. Hence, the principles 
of natural justice had not been violated in any manner and the proceedings in which a foreign 
judgment had been obtained, were not opposed to the principles of natural justice.**” 


[s 13.26] Clause (E) : Fraud 


The fraud relied upon must be extrinsic or collateral and not merely fraud which is imputed 
from alleged false statements made at the trial which were met with counter-statements and the 
whole adjudicated upon by Court and so passed into the limbo of estoppel by the judgment. 
That estoppel cannot be disturbed except upon allegation and proof of new and material facts 
which were not before the former Court and from which is to be deduced the new proposition 
that the former judgment was obtained by fraud. The fraud which vitiates a judgment must 
generally be fraud of the party in whose favour the judgment is obtained.**”* 


All judgments, whether domestic or foreign, are void if obtained by fraud. Accordingly, 
a foreign decree procured by fraud bearing on jurisdictional facts would not be recognised 
under this section as being contrary to public policy and as offending against notions of 
substantial justice.”*”* In the case of domestic judgments, the fraud must be extrinsic to the 
matter tried but apparently, this rule does not apply to foreign judgments,”*”° but in Sundaram 
Pillai v Kandeswami Pillai,*” it was held that a foreign judgment said to have been obtained 
on perjured evidence could not be said to have been obtained by fraud. 


Where, the deceased donor infact had expired long before the respondents fraudulently 
obtained mutation in their favour showing deceased as present and witnessing said mutation 
of immovable property, the mutation obtained by fraudulent means is non-est just like decree 
obtained by fraud is nullity.” HK Sema J observed “fraud avoids all judicial acts. A decree 


obtained by playing fraud is a nullity and it can be challenged in any court, even in collateral 
proceedings.” 


[s 13.27] Clause (F) : Breach of any Law in India 


Under section 47(3) of the Foreign Exchange Regulation Act, 1973, a suit for the enforcement 
of a guarantee for which permission of the Reserve Bank/Central Government would have 
been required under section 26(6) can be brought in India. Filing of a suit, therefore, on such 
a guarantee cannot be said to be contrary to any law in India because section 47(3) expressly 
permits such legal proceedings in India. Such proceedings abroad cannot be said to be violative 
of any law in India. However, no steps can be taken for the purpose of enforcing any judgment 
or order for the payment of any sum under such a guarantee except in respect of so much 
thereof as the Central Government or the Reserve Bank may permit to be paid. The result is 
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that before a foreign decree passed on such a guarantee can be executed in India, permission of 
the Reserve Bank or the Central Government for realising such sum is necessary.’ 


A claim sustained in a foreign judgment founded on a breach of any law in force in 
India makes the foreign judgment as inconclusive and inapplicable in India. The position in 
England appears to be similar which appears obvious from the following passage in Sir William 
Rattigan’s Private International Law (1895).73®° 


It would seem to be equally plain thar, if, for instance, it should happen that by the law 
of a foreign country, a plaintiff was entitled to judgment simply on the non-appearance of 
a defendant who had been duly served, and without adducing any evidence whatever in 
support of his claim, or if the wrong-headedness of a foreign Judge should induce him to so 
decide, the plaintiff would not be entitled in an English Court to sue upon a judgment so 
obrained. If on no other ground, such a judgment of a foreign Court would, at all events, 
be so contrary to the fundamental principles of the Law of England as, for this reason 
alone, to be incapable of receiving any effect in a British Court. 


Presumably, a foreign judgment for a gambling debt would not be enforced in India. 


[s 13.28] Limitation 


The period of limitation for a suit on a foreign judgment is six years from the date of the 
judgment. (See Limitation Act, 1963, Sch 1 Article 101.) 
.2381 


The pendency of an appeal in the foreign country will not bara suit on a foreign judgment; 
but, if the appeal results in a decree dismissing the appeal, the appellate decree affords a fresh 
starting point for limitation.?>* 


Whereas in the case of a suit on a contract, limitation merely bars the remedy but does not 
extinguish the right, the judgment of a foreign court is not open to the objection that the suit 
hee. 2383 

was barred by the law of limitation applicable in the country where the contract was made. 


Where the court of a foreign country holds, applying its own law, that a suit is not barred by 
the law of limitation, it cannot be said that it has refused to recognize the law of India because 
the suit was barred according to the law of India.” 


[s 13.29] Suits on foreign awards 


An award given in a foreign state by arbitrators selected by the parties cannot be equated 
to a judgment given by the foreign court and its validity is not open to attack on the grounds 
mentioned in section 13.3 An award pronounced in a foreign state is not a judgment within 
this section and no suit will in consequence lie on it even if it was filed in a foreign court unless 
it was made a rule of court.” 


Section 9 of Foreign Awards (Recognition and Enforcement) Act, 1961 excludes the 
operation of the Act as to what may be regarded as a “domestic award” in the sense of the 
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award having been made on an arbitration agreement governed by the law of India, although 
the dispute was with a foreigner and the arbitration was held and the award was made in a 
foreign state. Such an award necessarily falls under the Arbitration Act, 1940 (Now repealed 
by the Arbitration & Conciliation Act, 1996), and is amenable to the jurisdiction of Indian 
courts and control by the Indian system of law just as in the case of any domestic award, except 
that the proceedings held abroad and leading to the award were in certain respect amendable 
to be controlled by the public policy and the mandatory requirements of the law of the place 
of arbitration and competent courts of that place.**’ Where a foreign judgment in terms of a 
foreign award is passed, the award does not merge in the judgment. Application for filing the 
award in an Indian court and for judgment in accordance with the award, is maintainable.?** 
The following cases were cited.***? 


[s 13.30] Execution of foreign judgments 


Where a foreign judgment is sought to be enforced in execution under sections 44 and 
44(A), it will be open to the judgment-debtor to raise all objections which would have been 
open to him under section 13 if a suit had been filed on the judgment.” 


Having regard to the provisions of section 17 of the Recovery of Debts Due to Banks and 
Financial Institutions Act (51 of 1993) which states that on and from the appointed day the 
jurisdiction, powers and authorities to entertain and decide application for recovery of debt 
due to such banks and financial institutions shall be exercised by the Tribunal and the scope of 
powers of the Tribunal under section 22 of the Recovery of Debts due to Banks and Financial 
Institutions Act execution of a foreign decree must be heard and tried by the Tribunal since 
it is within the jurisdiction of that Tribunal to do so. Therefore, the execution application, 
which falls within the jurisdiction of the debt recovery tribunal must be transferred to the said 
Tribunal immediately, if it is filed before civil court.” 


[s 13.31] Custody, divorce and maintenance 


In matters relating to matrimony and custody, the law of that place must govern, which has 
the closest concern with the well-being of the spouses and the welfare of the marriage. In a case 
decided by the Supreme Court of India, the spouses had made England their home and a boy 
was born in England from the marriage. It was held that the father cannot deprive the English 
court of its jurisdiction to decide upon the custody of the child by fraudulently removing the 
boy to India.” Foreign determinations of custody of children made in divorce jurisdiction 
or otherwise, by a foreign court, have occasionally figured in many other Indian cases during 
the recent years. A Rajasthan case is illustrative of the same where without holding that such 
determinations are conclusive, the high court noted that the foreign court had granted custody 

of the two daughters of the marriage to the mother, with visiting rights to the father. Later, 
the mother had obtained a decree from the foreign court, granting her exclusive custody of the 
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girls. In the circumstances, the Rajasthan High Court, in a writ petition by the mother, held 
that removal by the father of the girls from the United States to India in a “secret and furtive 
manner”, and in disregard of the decrees of the American courts was illegal.” 


In a Punjab case, the children and parents were Canadians. The Canadian court had 
granted interim custody to the mother. The father had effected unauthorised removal of the 
children from Canada to India. Here, the mother was a graduate and financially sound and the 
father unemployed. It was held that the order of the Canadian court must be honoured. Mere 
allegation that the mother was living in adultery, was of no avail. Judgment of the foreign court 
should be given due regard.” An order of the Supreme Court of Ontario (Canada) awarded 
custody of a child to the mother. The father illegally brought the child to India. It was held that 
Indian courts should respect the foreign judgment. Mere allegation that the mother is living 
in adultery, is of no avail.” The above ruling was given in a writ petition wherein the under- 
noted decisions were cited. 7°” 


In a case before the Supreme Court, legal proceedings had engaged the parties in a bitter 
battle for the custody of their only child, aged about 11 years, born in America and hence, 
a citizen of that country by birth. These proceedings included an action filed by the father 
before an American Court seeking divorce from his wife and custody of their only son. The 
order passed by the American Court eventually led to the issue of a red corner notice based 
on allegations of child abduction levelled against the mother who, like the father of the minor 
child, was a person of Indian origin living with her parents in Delhi. The mother took refuge 
under an order passed by ADJ’s Court at Delhi in a petition under sections 7, 8, 10 and 11 of 
Guardians and Wards Act, 1890 granting interim custody of the minor to her. Aggrieved by 
the said order, the father of the minor filed a petition under Article 227 of the Constitution 
of India before Delhi High Court. The high court allowed the petition, set aside the order 
passed by the district court and dismissed the custody case filed by the mother primarily on 
the ground that the court at Delhi had no jurisdiction to entertain the same as the minor 
was not ordinarily residing at Delhi—a condition precedent for the Delhi Court to exercise 
jurisdiction. The high court further held that all issues relating to the custody of child ought 
to be agitated and decided by the Court in America not only because that Court had already 
passed an order in favour of the father, but also because all three parties, namely, the parents of 
the minor and the minor himself were American citizens. The high court based its decision on 
the principle of comity of courts. 


On appeal, it was held by the Supreme Court that the “comity of courts” principle ensures 
that foreign judgments and orders are unconditionally conclusive of the matter in controversy. 
This is all the more so where the courts in this country deal with matters concerning the 
interest and welfare of minors including their custody. The interest and welfare of the minor 
being paramount, a competent court in this country is entitled and indeed duty-bound to 
examine the matter independently, taking the foreign judgment, if any, only as an input for 
its final adjudication. The Supreme Court noticed that there were no proceedings between the 
parties in any court in America before they came to India with the minor. Such proceedings 
were instituted by the father only after he had agreed to leave the mother and the minor 
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behind in India, for the former to explore career options and the latter to get admitted to a 
school. The charge of abduction contrary to the valid order granting custody was, therefore, 
held to be untenable. The Supreme Court further observed that in the course of the hearing 
of the case, it had an occasion to interact with the minor in chambers and he appeared to be 
happy with his studies and school and did not evince any interest in returning to his school in 
America. His concern was largely related to the abduction charge and consequent harassment 
being faced by his mother and maternal grandparents. The Supreme Court further noticed 
that the father did not begrudge the appellant for getting custody of the minor, provided that 
she returned to America with the minor. All that the father wanted was that the minor be 
brought up and educated in America, instead of in India, as the minor would benefit from the 
same. The mother was not willing to accept that proposal, as she no intention of returning to 
that country in the foreseeable future especially after a very traumatic period on account of 
the matrimonial discord. In the light of all these circumstances, repatriation of the minor to 
the United States, on the principle of “comity of courts” was not held by Supreme Court to be 
an acceptable option worthy of being exercised at this stage. Dismissal of the application for 
custody with disregard to the attendant circumstances referred to above was held to be not a 
proper exercise of discretion by the high court. It was accordingly ordered that interest of the 
minor shall be better served if he continued to remain in the custody of his mother, especially 
when the father had contracted a second marriage and did not appear to be keen on having 
actual custody of the minor.”*”” 


The petitioner is a German national, seeking the custody of the child from her divorced 
husband. A judgement was given in her favour by the family court and Higher Regional 
Court, Dusseldorf, Germany, after considering the welfare of the child. In the absence of any 
exceptions enumerated under sections 13 and 14 of CPC, the foreign judgement was held to 
be binding on the parties and the Petitioner was entitled to the custody of the minor child in 
view of the foreign judgment.”*”* 


Applying the principle laid down in V Ravi Chandran,” the Supreme Court has reiterated 
that in cases pertaining to custody of children where there is conflict of laws in private 
international law of two sovereign States, the jurisdiction of the State which has the most 
intimate contact with the issues arising shall be preferred.“ In V Ravi Chandran,” the 
petitioner, who was of Indian origin, was a citizen of USA. He married and had a child while 
the couple was in USA. Subsequently, a dispute arose between the parties regarding custody 
of the child, and the parties obtained consent order from the court of competent jurisdiction 
in USA under which both the parents were to have alternate custody of the child on weekly 
basis. However, the mother, in violation of the said court’s orders, removed the child to India 
for staying with her parents. The petitioner in turn moved the USA court for modification of 
custody order and for taking action against mother for violation of court order. The petitioner 
was granted temporary sole legal and physical custody of the minor child and mother was 
directed to immediately turn over the minor child and his passport to the petitioner. The 
order could not however be implemented in the USA because of removal of the child to India. 
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The petitioner thereafter filed habeas corpus petition under Article 32 of the Constitution 
in the Supreme Court for production of the minor child and for handing over his custody to 
the petitioner along with the child’s passport. The Supreme Court specifically approved the 
modern theory of conflict of laws, which prefers the jurisdiction of the State which has the 
“most intimate contact with the issues arising in the case”. The court also held.that jurisdiction 
is not attracted “by the operation or creation of fortuitous circumstances”. It was held that it would 
be in accord with the principles of comity as well as on facts to return the child back to the 
USA from where he had been removed and enable the parties to establish the case before the 
courts there for modification of the existing custody orders. 


There are two reasons why foreign decree of divorce cannot be challenged as invalid. 
Firstly because, consent of the respondent to the grant of relief by a foreign forum has been 
taken as curing the defect in the validity of the decree. If consent can cure the defect of 
jurisdiction of the forum, which grants the decree, by the same logic it should also place a 
decree granted by such a forum beyond challenge on the ground that the relief granted was 
not available to the parties as per the personal law prevalent in the country of their origin. If 
consent to the grant of relief is taken as a relevant circumstance, there is no reason to make a 
distinction between cases, where the defect to be cured is one relating to the jurisdiction of 
the forum and others, where the defect arises from the ground on which the relief has been 
granted, 


A husband seeking to enforce a foreign decree must establish that judgment had been given 
on merits. Where the publication of the notice against wife was in the Official Gazette only and 
the husband never appeared before the Mexican court, a decree was passed without recording 
any evidence. It was held that judgment of the Mexican court was not given on merits.**°° 
Decree of divorce obtained in the foreign court is binding, if none of the grounds mentioned 
in section 13 are proved to exist.74% 


Domicile is a jurisdiction fact. A foreign decree of divorce is subject to collateral attack 
for fraud or for want of jurisdiction, even though jurisdictional facts are recited in the 
judgment. The courts in England were competent to entertain the petition for divorce filed 
by the husband (Indian) and the matter was set down for trial as a contested matter. The 
judge preferred the evidence of the husband to the evidence tendered by the wife and passed 
a decree nisi, which was made absolute. Thus, the decree was passed on the merits and the 
provision in Indian law, i.e., Hindu Marriage Act, covered the same ground as was covered 
by the similar provisions of the English Act under which the decree was granted. The party, 
i.e., the wife challenging the decision as null and void, had the opportunity to defend and the 
requirement as to conferment of jurisdiction was complied with. In these circumstances, the 
Delhi High Court held that the wife could not question conclusiveness of the judgment of 
the court of England, as the same did not suffer from any defects enumerated in section 13 


rUe uc, 


In a suit for maintenance by wife against husband (residing in USA), it was found first, that 
the husband had obtained a foreign decree of divorce from a Mexican court; secondly, that he 
could not be said to be a bona fide resident or domiciled in Mexico state; and thirdly, that he 
had obtained the judgment by misleading the court regarding his residence. It was held that 
the decree having been so obtained by making a false representation as to the jurisdictional 


2402. Deva Prasad Reddy v Kamini Reddy, AIR 2002 Kant 356. 
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facts, it was obtained by fraud within section 13(b), CPC. In this case, it was held that the 
judgment was not given on the merits and publication of summons was only by notification 
in the Official Gazette.” In this case, the Hon'ble Supreme Court advised examination of 
feasibility of legislation safe-guarding the interest of women by incorporating the following 
provisions as: 


(a) no marriage between an NRI and an Indian woman which has taken place in India 
may be annulled by a foreign court; 


(b) provisions may be made for adequate alimony to the wife in the property of the 


husband both, in India and abroad. 


(c) A decree granted by an Indian court may be made executable in foreign courts both, 
on principle of comity and by entering into reciprocal agreements like section 44-A 
of the CPC, which makes a foreign decree executable as it would have been a decree 
passed by that court.”*” 


In a Gujarat case, the provisions of section 13, clauses (b), (d) and (e), CPC, were at issue. The 
wife had, in this case, sued for maintenance against the husband (residing in the United States). 
The husband, it seems, had obtained a decree of divorce in a Mexican court. The objection of the 
wife was, that the husband was not a bona fide resident of Mexico and had obtained the judgment 
by misleading the Mexican court and therefore, the decree of divorce was vitiated by fraud. 
Further, the decree was passed without recording any evidence and was not given on merits, and 
the wife was not heard personally by the Mexican court. The wife did not appear or submit to 
the jurisdiction of the Mexican court and the divorce decree was therefore, invalid for breach of 
natural justice. Upholding these objections, the Gujarat High Court declared the marriage to be 


subsisting and held that the wife was entitled to maintenance.” 


Where the ground on which the marriage of the defendant husband was dissolved is not 
available in the Hindu Marriage Act, the parties are Hindu, their marriage was solemnised 
according to the Hindu rites, their matrimonial disputes or relationship was, therefore, 
governable by the provisions of Hindu Marriage Act. Since the plaintiff wife did not submit 
to the jurisdiction of the USA Court nor did she consent for the grant of divorce in the USA 
Court the decree obtained by the defendant from the Connecticut Court of USA is neither 
recognizable nor enforceable in India.” 


[S 14] Presumption as to foreign judgments.—The Court shall presume, 
upon the production of any document purporting to be a certified copy of a foreign 
judgment, that such judgment was pronounced by a Court of competent jurisdiction, 
unless the contrary appears on the record; but such presumption may be displaced by 
proving want of jurisdiction. 
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[s 14.1] Scope 


The presumption under this section would stand rebutted as where the foreign judgment 
declares that the defendant was served within the jurisdiction of the court delivering such a 
judgment, if, it is shown that he was at the relevant time physically not within that foreign 
territory.”*!° (See section 13, clause (a), and the undermentioned cases).”*"' 


In Oren Bydorcarbons Put Ltd v MSC Mediterranean Shipping Co SA, the Hon'ble Court 
noted that the plaintiff had participated in the proceedings before the London Court, and 
the London Court passed judgment on merits thus, plaintiff cannot reagitate the same issues 


already decided. Hence, the presumption of section 14 would apply as plaintiff failed to rebut 
the same.”4! 


(See notes to section 13 under the heading “clause (a) court of competent jurisdiction.”) 


[s 14.2] “shall presume” 


(See Indian Evidence 1872, section 4.)*4!° 


[s 14.3] “foreign judgment” 


(See notes to section 13 under the same heading.) 


[s 14.4] “Court of competent jurisdiction” 


(See notes to section 13 under the same heading.) 


Place of Suing 


[S 15] Court in which suits to be instituted. 
the Court of the lowest grade competent to try it. 


Every suit shall be instituted in 
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[s 15.1] Place of Suing 


The heading governs sections 15—25. The word “place” in its context means place in India, 
“the courts referred to therein mean courts in India and the immovable property referred to” 
also means immovable property in India. These sections thus, regulate the venue within India 
and apply only to those places where the Code is in force. They deal with matters of domestic 
concern and prescribe rules for the assumption of territorial jurisdiction by Indian courts in 
matters within their cognizance and do not govern claims against persons of things totally 


outside their jurisdiction.*"* The question as to territorial jurisdiction is mixed question of 
law and fact.**"” 


One important aspect of the provisions of section 24 of the CPC is that the power of transfer 
is conferred on high court or the district court; Courts which normally exercise appellate or 
supervisory jurisdiction in the scheme of procedure envisaged under the provisions of the CPC. 
The power is conferred on a higher judicial forum. While it is an accepted judicial norm that 
the Judges of the higher Judiciary have the choice to hear a matter in the sense that the Judge 
himself can recuse from the case and direct the matter to be posted before any other Judges if 
the learned Judge has the feeling that one of the parties to the proceeding may have a reasonable 
apprehension of bias if the proceedings should go on before the particular Judge, may be for a 
variety of reasons such as a previous acquaintance of one of the parties to the proceedings with 
the Judge which may give rise to a reasonable apprehension of bias on the part of the other party, 
irrespective of the fact as to whether the Judge is really biased or not; the learned Judge having 
earlier dealt with the subject matter of the proceedings before the Court, having been involved 
in the proceedings at an earlier stage in any capacity. A classic example being a Judge shall not sit 
in appeal over his own judgment, order or decision or even the learned Judge having expressed 
his earlier in respect of the subject matter before him in any other context. But, in so far as the 
proceedings before the trial courts are concerned, it is strictly determined as per the provisions of 
the Code, particularly having regard to the provisions of sections 15, 16, 17, 18, 19 and 20 of the 
CPC. What needs to be observed and pointed out in the scheme of the CPC is that the Judge of 
the subordinate judiciary, do not have the power to recuse themselves from the suit or proceeding 


pending before the Court over which they preside.”*" 


[s 15.2] Scope and object of the section 


Section 15 is enacted not merely to avoid overcrowding in the higher Court but also for the 
convenience for the parties and witnesses who may be examined by them.”*"” 


The object of the section in requiring a suitor to bring his suit in the court of lowest 
grade competent to try it, is that courts of higher grades shall not be overcrowded with 
suits. This section is a rule of procedure, not of jurisdiction, and whilst it lays down that 
a suit shall be instituted in the court of the lowest grade, it does not oust the jurisdiction 
of the courts of higher grades which they possess under the Acts constituting them.**'® 
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Although, therefore, as a matter of procedure, a suit below a certain value ought to be 
instituted in the court of the munsiff, the subordinate judge has still the jurisdiction to try 
it.“'? Thus, when a subordinate Judge is invested by notification under the Madras Civil 
Courts Act, 1873, with power to take cognizance of any proceeding under the Succession 
Act, his jurisdiction over such matters is co-extensive with that of the district judge and the 
proceedings should accordingly be instituted in view of section 15 of the Code in the court 
of the subordinate judge as being the lower Court but this does not deprive the district judge 
of his jurisdiction to entertain them as the section enacts only a rule of procedure.” As a 
matter of procedure, he ought not to entertain the suit, but should return the plaint to the 
plaintiff to be presented to the munsiff as provided by O VII, rule 10 of the Code of 1882, 
section 57.**?! This is explained fully below. 


[s 15.3] Jurisdiction 


The word “competent” used in this section has reference to the jurisdiction of a court. 
Jurisdiction means the extent of the authority of a court to administer justice not only with 
reference to the subject matter of the suit but also to the local and pecuniary limits of its 
jurisdiction. Thus, A Presidency Small Cause court has no jurisdiction to try suits in which 
the amount or value of the subject matter exceeds the prescribed monetary value; this is said 
to be the jurisdiction of a court as regards its pecuniary limits. Nor can it try suits for specific 
performance of contracts or for an injunction, or for a dissolution of partnership; this is said 
to be the jurisdiction of a court as regards the subject matter of a suit. Nor can it try a suit on 
a cause of action that has arisen beyond the local limits of the original civil jurisdiction of the 
high court; this is said to be the local limits of its jurisdiction. 


Vide the Delhi High Court (Amendment) Act, 2015 which came into force on 26 
October 2015, the words Rs 20 lakhs were substituted with the words Rs 2 crores in 
section 5(2) of the Delhi High Court Act, thereby providing for ordinary original civil 
jurisdiction of the Delhi High Court in suits in which the value exceeded Rs 2 crores. 
Subsequently, Office Order dated 24 November 2015 was issued by the high court. In 
Subhashini Malik,” a Full Bench of the Delhi High Court held that even after coming 
into force of the Amendment Act and the Office Order dated 24 November 2015, the high 
court can entertain and hear application for amendment of plaint in a suit, which in terms 
of the aforesaid Office Order had been administratively ordered to be transferred to the 
subordinate courts and where it finds the amendment enhancing the valuation of the suit 
for the purposes of pecuniary jurisdiction to be necessary for the purpose of determining the 
real question in controversy, the high court has jurisdiction to allow the said amendment. 
It was held that the Amendment Act was prospective in its nature and thus, did not affect 
the suits instituted prior to the coming into force thereof. It was further held that the suits, 
valuation whereof for the purposes of jurisdiction was in excess of Rs 20 lakhs and which 
as per the law in force at the time of the institution were filed before the high court, even 
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after coming into force of the Amendment Act were to continue as would have continued 
before the high court, in spite of their valuation being less than Rs. 2 crores but for section 4 
thereof, which empowered the Hon'ble Chief Justice to transfer any suit or other proceeding 
pending before the high court immediately before the commencement of the Amendment 
Act to such subordinate courts that would have jurisdiction to entertain such suit had the 
same been instituted post coming into force of the Amendment Act. 


The Supreme Court has held that the question of jurisdiction is a question of law that 
needs to be adjudicated only on the basis of statutory provisions and not on considerations 
like quantum of filing of cases. As to the choice of forum, it cannot be a justification to state 
that the particular forum was chosen because less number of cases were filed therein and 
possibility of speedy disposal was higher. The court held that the principle under section 15 
of the CPC cannot be invoked whilst interpreting section 2(1)(e) of the Arbitration and 
Conciliation Act, 1996. A high court therefore is not the “Principal civil court of original 
jurisdiction” as under section 2(1)(e) of the 1996 Act. The Supreme Court dealt with the 
question as to whether a challenge to an arbitration award (or arbitral agreement, or arbitral 
proceeding), wherein jurisdiction lies with more than one court, can be permitted to proceed 
simultaneously in two different courts? In the present case, both the parties had approached 
different courts on the same day. It became necessary for the Supreme Court to choose the 
jurisdiction of one of two courts, i.e., either the “ordinary original civil jurisdiction” of the 
High Court of Bombay or the “principal civil court of original jurisdiction” in the district 
of Thane. The court held that the legislative intent emerging from section 2(1)(e) makes it 
abundantly clear that legislative choice is clearly in favour of the high court. Accordingly, 
it was held that the high court had the exclusive jurisdiction in the circumstances of the 
case. The court also ruled that section 15 of the CPC, which provides that every suit shall 
be instituted in the court of the lowest grade competent to try it, cannot be invoked whilst 
interpreting section 2(1)(e) of the 1996 Act.”4” 


Section 92 of the CPC lays down specifically that suits relating to public trusts are to be 
instituted in “the principal civil court of original jurisdiction or in any other court empowered 
in that behalf by the State Government.” The Supreme Court held that the word “or” used 
in section 92 denotes an alternative, giving a choice. Even if the State notified any other 
court for instituting a suit relating to Trusts, the jurisdiction of district court does not stand 
substituted.“ 


In the above case, the State Government, acting under the Tamil Nadu Civil Courts Act, 
1873, had fixed local limits of jurisdiction of any district court or subordinate Judge’s Court 
and had also invested all Courts of Subordinate Judges with jurisdiction under the Code in 
respect of suits relating to Trusts. Explaining the point further, Raveendran J speaking for the 
Supreme Court Bench in the above case, observed as follows: 


Assuming that there was only need for applying the principles of interpretation, let us 
next consider whether the word “or” was used in section 92 of the Code in a substitutive 
sense. It is clear from section 92 of the Code that the legislature did not want to go by the 
general rule contained in section 15 of the Code that every suit shall be instituted in the 
court of the lowest grade competent to try it, in regard to suits relating to public Trusts. The 
intention of the law makers was that such suits should be tried by the District Court. At the 
same time, the law makers contemplated that if there was heavy work load on the District 
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Court, the State Government should be enabled to empower any other court (within the 
local limits of whose jurisdiction, the whole or any part of the subject-matter is situate), 
also to entertain such suits. Therefore, the word “or” is used in the ordinary and normal 
sense, that is to denote an alternative, giving a choice. The provisions of section 92 do not 
give room for interpreting the word “or” as a substitutive, so as to lead to an interpretation 
that when the Government notified any other court, such notified court alone will have 
jurisdiction and not the District Court.**”? 


The jurisdiction of a court may again be original or appellate. In the exercise of its original 
jurisdiction, a court entertains original suits. In the exercise of its appellate jurisdiction, it 
entertains appeals. 


[s 15.4] Judgment of Court not competent to deliver it 


See notes under section 11 under the same heading. See notes under heading “Contract 
providing for place of suing” under section 10 and “agreement as to choice of court” under 
section 20. 


[s 15.5] Court of lowest grade competent to try a suit 


There are in India a large number of courts. The high courts of Calcutta, Madras, 
Bombay, Allahabad, Patna and Nagpur each have been established by a Royal Charter. 
Under Article 214(1) of the Constitution, there is now a high court for each state. Under 
Article 214(2), high courts exercising jurisdiction in relation to any province immediately 
before the commencement of the Constitution have become high courts for the corresponding 
states. Article 225 preserves their existing jurisdiction, the powers of judges of these high courts 
and the laws administered in these high courts, subject to the provision of the Constitution and 
subject to the provisions of any law made by the appropriate legislature by virtue of the powers 
conferred on such legislature by the Constitution. The high courts of Orissa and Assam were 
established after the Independence but before the Constitution by Order of the Governor- 
General. Other courts in India have been established almost all by Local Acts and they are of 
various grades with different pecuniary limits of jurisdiction. 


In each of the three Presidency-towns, there is a high court and a small cause court. high 
courts are empowered in the exercise of their ordinary original civil jurisdiction to try suits of 
any value except suits falling within the jurisdiction of Presidency Small Cause courts of which 
the value does not exceed Rs 100.746 The pecuniary jurisdiction of Presidency Small Cause 
courts is confined to suits of which the value does not exceed Rs 2,000.**”” Thus, both a high 
court and a Presidency Small Cause court are competent to try a suit for Rs 500, for damages 
for breach of contract, but of these two courts it is the small cause court which is the “court 
of the lowest grade competent to try the suit”. The suit, therefore, “shall” be instituted in the 
small cause court as required by the present section. This does not mean that the high court 
has no jurisdiction to entertain the suit. It has jurisdiction to try the suit, but in order that the 
high court may not be overcrowded with suits, the legislature has established small cause court, 
and the present section requires that suits which a Presidency Small Cause court is competent 
to try shall be brought in that court. There are, however, certain suits which a small cause court 
is not competent to try, such as suits for the recovery or partition of immovable property; or 
for the foreclosure or redemption of a mortgage of immovable property; or suits for injunction 
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or for specific performance.” These suits must be brought in the high court, though the 
value of the suits may be under Rs 100. There are in Calcutta, Madras and Bombay, courts of 
original jurisdiction established under special statutes called City Civil Courts with power to 
take cognizance of suits up to a pecuniary limit, not being matters relating to testamentary, 
intestate, or matrimonial jurisdiction. It has been held that where there is a conflict between 
the original jurisdiction of the high court under Letters Patent and that of the City Civil 
Court, section 15 has no application and that proceedings could be taken in the high court 
even though they could also be instituted in the City Civil Court.” The Hindu Marriage 
Act, 1955, confers on the district court exclusive jurisdiction to try petitions presented under 
that Act and its operation is not controlled by section 15. It has accordingly been held that a 
petition for declaration of nullity of marriage should be filed in the City Civil Court and not 
in the high court in its original side even though the value of the relief claimed in the petition 
exceeds the pecuniary limits of its jurisdiction.” A suit challenging an order of suspension 
against the employee of a panchayat was filed in the court of civil judge, junior division. The 
suit cannot be held to be not maintainable on the ground that it should have been filed in the 
Court of Civil Judge, Senior Division according to section 32 of the Bombay civil courts Act. 
Section 15 of the CPC requires that the suit should be filed in the court of the lowest grade 
competent to try it and, in view of the provisions of section 24 of the Bombay Civil Courts 
Act, 1869, the suit could have been, and should have been filed in the Court of Civil Judge 


only. Panchayat is not “government”.”*?! 


Plaintiff’s valuation of a leasehold on the basis of rent would ordinarily be regarded as 
reasonable.” The plaintiff's valuation (unless he has grossly over-valued or under-valued the 
suit) should be accepted. mesne profits claimed at Rs 7800 per month for premises of the 
nature in question in Calcutta cannot be regarded as fanciful.” 


[s 15.6] Where a suit which ought to be instituted in a Court of lower grade is 
instituted in a Court of higher grade 


Section 15 of CPC enacts on rule of procedure but it does not affect the jurisdiction of a 
Court of higher grade to try the suit entertainable by a Court of lower grade.*** Section 15 
of the Civil Procedure Code lays down the rule of procedure only and does not affect the 
jurisdiction of the Courts of higher grades to try a suit entertainable by courts of lower grades. 
In cases, when such plaints are presented before the Court of higher grade, there would be a 
discretion caused on that Court either to try the suit itself or return the plaint for presentation 
before the Court of lower grade.” 


When a suit triable by a Court of lower grade is instituted in a Court of higher grade, the 
latter Court may return the plaint. It is only discretionary on the part of such latter Court 
(i.e., to say the Court of higher grade) either to try the suit itself or to return the plaint 
for presentation in the Court of the lower grade. Section 15 is enacted not merely to avoid 
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overcrowding in the higher Court but also for the convenience for the parties and witnesses 
who may be examined by them.”**° 


If a suit which under this section ought to have been instituted in a munsiff’s court is 
brought in the court of a subordinate judge and the subordinate judge, instead of returning the 
plaint under O VII, rule 10, tries it and passes a decree against the defendant; notwithstanding 
an objection taken by the defendant, the decree is not a nullity as the subordinate judge has 
jurisdiction to try the suit. It is a case of irregularity, not affecting the jurisdiction of the court 
within the meaning of section 99.47 The language of O VII, rule 10, though imperative, is 
addressed to the suitor and not to the court, which has under this section a discretion either 
to return the plaint to be presented to the court of the lowest jurisdiction or to try it itself.” 
The fact that the court of lowest grade has no jurisdiction to try a suit by summary jurisdiction 
provided by O XXXVII, rule 2(1) does not mean that court is not competent to try that suit 
if it is otherwise within its jurisdiction nor does that fact enable the plaintiff to have his suits 
tried by a higher court. O XXXVII, rule 2(1) has no bearing on the jurisdiction of that court 
or on the nature of the suit.” If a suit under O XXI, rule 103 is for declaration of title and 
possession, the question of jurisdiction in regard to it would be determined by the market 
value of the property. If such market value is within the jurisdiction of lower court, the suit 
would lie in that court, although the effect of the decree passed therein would be to upset an 
order passed by the high court in favour of an obstructionist.*° If a court has jurisdiction to 
entertain a claim, it has the jurisdiction also to pass all appropriate orders in that suit including 
even an order staying execution of a decree passed by the Supreme Court.7**! 


[s 15.7] Where a suit which ought to instituted in a Court of higher grade is 
instituted in a Court of lower grade 


In such a case, the court of lower grade ought to return the plaint to the plaintiff to be 
presented to the court of higher grade (O VII, rule 10). If this is not done, and the suit 
is heard by the court of lower grade, the decree is one passed without jurisdiction. This a 
case of want of jurisdiction as distinguished from a mere irregularity within the meaning of 
section 99 below.” Where a suit which ought to be instituted in a court of higher grade is 
instituted in a court of lower grade and subsequently thereto, the pecuniary jurisdiction of 
the lower court is raised so as to cover the suit previously instituted, that does not cure the 
defect of want of jurisdiction at the time of the institution.“ In Bansilal v Dadus,” it was 
held that when once a suit has been validly instituted in a Court, its jurisdiction to try it is 
not affected by subsequent legislation, unless it is express. (As to cases where a suit is by reason 


2436. Thulasimani v Maheswari, CRP (PD) No. 3109/2015 and MP No. 1/2015 decided on 19 January 2019 
by the Madras High Court. 

2437. Nidhi Lal v Mazhar Hisain, (1885) ILR 7 All 230; Matra Mondal v Hari, (1890) ILR 17 Cal 
155, both cases of overvaluation; but decided without reference to the Suits Valuation Act, 1887: 
Bishambar Dayal v Girdharlal, AIR 1953 All 158; Krishnamurthi v Ramamurthi, AIR 1951 AP 654; 
Vidyamba v Venkayamma, AIR 1958 AP 218; Arya Pratinidhi Sabha v Devaraj, AIR 1963 P&H 208. 

2438. Bhuvaneswari v Raghubansh, AIR 1954 Pat 34; Bipan Kumar v Sham Sunder, AIR 1977 HP 90. 

2439. JK Sharma v Ram Chandra Setty, AIR 1965 Mys 248. 

2440. Paul Vaz v Elizabeth, AIR 1967 Bom 389. 

2441. Kurella Ratnam v Mokhamatla Bhadriah, AIR 1969 AP 236. 

2442. Matra Mondal v Hari, (1890) ILR 17 Cal 155, 160; a case of over-valuation, but decided without 
reference to the Suits Valuation Act, 1887. 

2443. Kesarimal v Bansilal, AIR 1952 MB 196. 

2444. Bansilal v Dadus, (1957) ILR Raj 241; but see Sri Bhagwan v Omkarmal, AIR 1952 Bom 365; Fazle 
Hussein v Yusuf Ali, AIR 1955 Bom 55. It is submitted that these decisions require reconsideration. 
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of under-valuation brought in a court of lower grade, see notes below: “Over-valuation and 
under-valuation’ .) 


[s 15.8] Principles regulating pecuniary jurisdiction 


It is the plaintiff’s valuation in his plaint which fixes the jurisdiction of the court, and 
not the amount which may be found and decreed by the court.*“ Thus, where in a suit 
for accounts the plaintiff values has claim at less than Rs 5,000 which is the maximum 
pecuniary jurisdiction of the court in which the suit is filed and the amount found due 
on taking the accounts exceeds Rs 5,000, the court has power to pass a decree for that 
amount,2““° and the court can entertain an application for execution of the decree.” On 
this principle if, in a suit for partition, valuation given by the plaintiff is such that the suit is 
within the jurisdiction of the court in which it is filed, that court can pass a decree in terms 
of an award of an arbitrator to whom the parties have, after the filing of the suit, referred 
the disputes in the suit for arbitration, even though the award is for an amount exceeding 
the pecuniary jurisdiction of that court;** but jurisdiction may be destroyed if the plaint is 
so amended as to exceed the pecuniary limits of the court in which the suit is instituted.” 
Where on the allegations in the plaint, the court has pecuniary jurisdiction to try a suit, any 
decree or order passed thereon is not open to attack on the ground that on its true valuation, 
the claim was beyond the jurisdiction of the court. It is a defect which is not fundamental 
and could be waived.”*”° 


[s 15.9] Over-valuation and under-valuation 


Although ordinarily, it is the value put by the plaintiff on his suit that prima facie determines 
jurisdiction, it does not follow that a plaintiff is in every case at liberty to assign any arbitrary 
value to the suit and thus be free to choose the court in which he should bring the suit.” In 
a suit for accounts, the correct amount payable by one party to the other can be ascertained 
only when the accounts are examined and it is not possible to give an accurate valuation of the 
claim at the inception of the suit. The plaintiff is, therefore, allowed to give his own tentative 
valuation. Ordinarily, the court shall not examine the correctness of the valuation chosen, but 
the plaintiff cannot act arbitrarily in this matter. If a plaintiff chooses whimsically, a ridiculous 
figure, it is tantamount to not exercising his right in this regard. In such a case, it is not only 
open to the court, but, its duty is to reject such a valuation.” The principles which regulate 
the pecuniary jurisdiction of civil courts are well-settled. Ordinarily, the valuation of a suit 
depends upon the relief claimed therein and the plaintiffs valuation in his plaint determines 
the court in which it can be presented; but the plaintiff cannot invoke the jurisdiction of a 


2445. Lakshman v Babaji, (1883) ILR 8 Bom 31; Mahabir Singh v Behari Lal, (1891) ILR 13 All 320; Madho 
Das v Ramji, (1894) ILR 16 All 286; Ishwarappa v Dhanji, AIR 1932 Bom 337 : (1932) ILR 56 Bom 
23; Ishwar Din v Md Ishaq, AVR 1952 All 496; Debi Sahai v Ganga Sahai, AIR 1954 All 749; Radha 
Charan Das v Th Mohni Behariji, AIR 1975 All 368. 

2446. Krishnaji v Motilal, AIR 1929 Bom 337 : (1929) 31 Bom LR 476; Chidambarum v Muthia, AIR 1937 
Rang 320 : (1937) Rang 214. 

2447. U Po Mya v Father Rionpreyt, AIR 1939 Rang 115 : (1939) Rang 134. 

2448. Mahadeo v Hanumanmal, AIR 1969 Raj 304. 

2449. Chandu v Kombi, (1886) ILR 9 Mad 208. 

2450. Syam Nandan v Danpati Kauer, AIR 1960 Pat 244 : (1960) Pat LR 4. 

2451. Boidya Nath v Makhan Lal, (1890) ILR 17 Cal 680, 683; Dayaram v Gordhandas, (1906) ILR 31 Bom 
73, 78; Raj Krishna v Bipin, (1912) ILR 40 Cal 245, 249; Balgonda Appanna v Ramgonda, (1969) 71 
Bom LR 582. 

2452. Abdul Hamid Shamsi v Abdul Nazid, (1988) 2 SCC 575. 
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court by either grossly over-valuing or grossly under-valuing a suit. The court always has the 
jurisdiction to prevent the abuse of the process of law.’4”? 


The Delhi High Court has held that if the plaintiff is allowed to over-value a suit in such 
a way as to file the suit in the Court he prefers, then section 15 would become redundant and 


would result in “forum shopping”. 


Cases do occur in which a plaintiff over-values his suit or he under-values it. The over- 
valuation or under-valuation may be erroneous, or it may be done intentionally by the plaintiff 
for the purpose of bringing the suit in a court different from that in which it would lie if it 
were properly valued. If the over-valuation or under-valuation is patent on the face of the 
plaint, it is the duty of the court to which the plaint is presented to return it to the plaintiff 
to be presented to the proper court under O VII, rule 10. If it is not patent on the face of the 
plaint, but objection is taken by the defendant that it is over-valued or under-valued, the court 
may require the plaintiff to show that the suit has been properly valued if there are prima facie 
grounds for believing that the suit has not been properly valued,” but not otherwise.”“* 
Where there is an amendment in the valuation clause of a plaint, the plaint should be returned 
for presentation to the proper court having pecuniary jurisdiction, even if a higher court fee is 
paid. The court below had committed a manifest error of law and had illegally held that even 
by giving a higher valuation by the deponent, the jurisdiction of the court would remain the 
same.4°” 


If a suit is over-valued or under-valued so that it is brought in a court whose grade is 
higher or lower than that of the court which would have been competent to try it if it had 
been properly valued, the decree passed is such a suit is not liable to be set aside or reversed 
by the appellate court unless: (i) the objection as to jurisdiction on account of over-valuation 
or under-valuation was raised by the defendant in the trial court at or before the hearing 
at which the issues were framed; or (ii) such over-valuation or under-valuation is found by 
the appellate court to have prejudicially affected the disposal of the suit on merits.”* It is 
immaterial whether such over-valuation or under-valuation is erroneous or intentional.” (See 
Suits Valuation Act, 1887, section 11). 


The High Court of Calcutta has held that where a suit is under-valued with the result that 
the appeal from the decree in the suit is heard and decided by a district court instead of by a 
high court, the decree of the district court is one passed by a court without jurisdiction and, 
therefore, a nullity. This happens in cases where a suit of which the true value exceeds Rs 5,000 
is valued at less than Rs 5,000. A brings a suit against B for possession of immovable property 
in the court of a subordinate judge. The real value of the suit exceeds Rs 5,000, but the suit 
is valued at Rs 2,100 only. A decree is passed in the suit for A. B files an appeal in the district 
court, but the appeal is dismissed. According to the Calcutta decisions, the decree of the 
district court is a nullity as being one passed without jurisdiction. The reason given is that the 
true value of the suit being more than Rs 5,000, the proper forum of appeal if the suit had been 


2453. Nandita Bose v Ratan Lal Nahata, (1987) 3 SCC 705. 

2454. Mahesh Gupta v Ranjit Singh, AIR 2010 (NOC) 385 (Del). 

2455. Appa Rao v Sobhanadri, (1901) ILR 24 Mad 158; Hamidunnissa v Gopal, (1897) ILR 24 Cal 661, 667. 

2456. Koti Pujari v Manjaya, (1898) 21 ILR Mad 271. 

2457. Devendra Singh v Bhola Ram, AIR 1991 All 157. 

2458. Sheo Deni v Tulsi, (1893) ILR 15 All 378, 380; Raman v Secretary of State, (1901) TLR 24 Mad 427; Jose 
Antonio v Francisco, (1910) ILR 35 Bom 24. 

2459. Hamidunnissa v Gopal, (1897) ILR 24 Cal 661; Krishnasami v Kanakasabai, (1891) ILR 14 Mad 183. 
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properly valued, would have been the high court, and not the district court, and the result of 
the under-valuation was to oust the jurisdiction of the high court as the court of appeal.“ In 
Kiran Singh v Chaman Paswan,**! a suit valued at Rs 2,500 was instituted in the Court of the 
Subordinate Judge, Monghyr, and against the decree dismissing the suit, the plaintiff preferred 
an appeal to the district court. That appeal also having been dismissed, the plaintiff preferred a 
second appeal to the high court. There, the court determined that the correct valuation of the 
suit was Rs 9,880 and the appellant paid the deficit court fee. On the revised valuation, the suit 
would be within the competence of the subordinate judge, but an appeal against his judgment 
would lie not to the district judge but to the high court. The appellant accordingly contended 
before the high court that the appeal to the district court was incompetent and its decree a 
nullity and that the second appeal should be heard as a first appeal. The high court negatived 
this contention following a Full Bench decision of the court in Radio Singh v Raja Marian**® 
and dismissed the appeal as no prejudice had been shown. The matter was taken in appeal to 
the Supreme Court and in affirming the decision of the high court, the Supreme Court held 
that even an objection on the ground of jurisdiction arising out of over-valuation or under- 
valuation could, in view of the provisions of section 11 of the Suit Valuation Act, be taken only 
in the manner mentioned therein, that the decision of the district court was therefore, not a 
nullity and that a mere change of forum for appeal was not a prejudice contemplated by the 
section, nor a mere error on the conclusion reached on the merits.“ 


[s 15.10] Where the subject matter of a suit does not admit of being 
satisfactorily valued 


In some suits, the subject matter is not capable of being estimated at a money value, eg, suits 
for restitution of conjugal rights; suits to remove a karnavan,**™ suits to direct registration of 
a document under the Registration Act, 1908, section 77,6 etc. The court fee in such suits 
is Rs 10 as provided by the Court Fees Act, 1870, Sch II, Article 17, clause (vi). There is a 
distinction, however, between valuation for the purpose of jurisdiction and valuation for the 
purpose of ascertaining court fee.” The subject now under consideration is valuation for 
purposes of jurisdiction. 


In case where the subject matter is not capable of being estimated at a money value, it is 
provided by section 9 of the Suits Valuation Act, 1887, that the value of the suit for purposes 
of jurisdiction is what the high court may specify by rules made under that section. Where 
no rules are made, the high courts of Allahabad and Calcutta have said that the safest and 
most convenient course is to treat the valuation made by the plaintiff as prima facie the true 
valuation, but subject to correction by the court. If the defective valuation has been due to an 
improper motive, the court must decide what should be considered to be the proper value.” 


2460. Rajlakshmi v Katyayani, (1911) ILR 38 Cal 639. 

2461. Kiran Singh v Chaman Paswan, AIR 1954 SC 340 : [1955] 1 SCR 117 : 1954 SC] 514. 

2462. Radio Singh v Raja Marian, AIR 1949 Pat 278 : (1948) ILR 27 Pat 1091(FB). 

2463. Kiran Singh v Chaman Paswan, AIR 1954 SC 340; Kelu Achan v Parvatghi, (1923) ILR 46 Mad 
631 : (1923) 45 Mad LJ 135 (FB); Moolchand v Ramakrishna, (1933) ILR 55 All 315; Ram Deo 
Singh v Raj Narain, AIR 1949 Pat 278 : (1948) ILR 27 Pat 1091 (FB). 

2464. Govindan Nambiar v Krishnan Nambiar, (1882) ILR 4 Mad 146. 

2465. Savarimuthu v Alagium, (1902) 12 Mad LJ 88; Ramu Aiyar v Sankara Aiyar, (1908) ILR 31 Mad 89. 

2466. Dayaram v Gordandas, (1907) ILR 31 Bom 73. 


2467. Si Husain Khan v Khurshed Jan, (1906) ILR 28 All 545; Jan Mahomed v Mahar Bibi, (1907) 34 ILR 
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The cases in which the above rule was laid down were suits for restitution of conjugal rights. 
In a subsequent case, however, the High Court of Madras said that, though the rule adopted 
by the high courts of Allahabad and Calcutta might be appropriate in suits for restitution of 
conjugal rights, it was not so in suits which affected property, and that the best rule in such cases 
was to value the suits according to the value of the property liable to be affected thereby.*** 
Thus, a suit to compel registration of an instrument whether the instrument be registrable 
compulsorily (for example, an instrument of gift) or voluntarily (for example, a will), is valued 
in Madras according to the value of the property that would be affected by the suit; and a suit 
to set aside an instrument according to the value of the plaintiff's interest in the instrument.” 
The Madras High Court has also held that though the court fee on a suit for the removal of 
a karnavan is only Rs 10, it does not follow that a district munsiff has jurisdiction to try such 
a suit where the value of the tarvad property exceeds the pecuniary limits of jurisdiction of 
the munsiff s court;**”! and that a munsiff has no jurisdiction to entertain a suit to set aside an 
adoption, if the value of the property, which would be lost to the adopted son, if the adoption 
were set aside, exceeds the pecuniary jurisdiction of the court.” The high courts of Allahabad 
and Calcutta would probably not agree. In fact, the High Court of Allahabad has held that the 
value, for the purposes of jurisdiction of a suit to set aside an adoption, is not the value of the 
property which may possibly change hands if the adoption be set aside, but the value put upon 
his plaint by the plaintiff.“ According to the Bombay view, in a suit to enforce registration 
of a document under section 77 of the Registration Act, where the subject matter of the suit is 
not capable of monetary value, the valuation placed by the plaintiff would be the prima facie 
valuation and if that exceeds the pecuniary jurisdiction of the court of the lowest grade, the suit 
can be rightly filed in the higher court;”4” but, whichever view be correct, it is certain since the 
enactment of the Suits Valuation Act (7 of 1887), section 11, that when once a suit of this class 
is decided on its merits by the lower court, the decision will not be reversed in appeal on the 
ground of want of jurisdiction unless the cognizance of the suit by that court has prejudicially 
affected its disposal on the merits. 


It has been held by the High Court of Bombay that where the jurisdiction of a court, eg, 
the City Civil Court at Bombay, is limited to try suits not exceeding a certain amount in value, 
it cannot entertain a suit, the subject matter of which is not capable of monetary valuation.” 
The Bombay decision has been negatived by section 6 of Maharashtra Act 9 of 1970. 


[S 16] Suits to be instituted where subject-matter situate.—Subject to the 
pecuniary or other limitations prescribed by any law, suits— 


(a) for the recovery of immovable property with or without rent or profits, 


(b) for the partition of immovable property, 


2468. Ramu Aiyar v Sankara Aiyar, (1908) ILR 31 Mad 89. 

2469. Ramkrishnama v Bhagamma, (1890) ILR 13 Mad 56 (deed of gift); Ramu Aiyar v Sankara Aiyar, (1908) 
ILR 31 Mad 89. 

2470. Kanaran v Komappan, (1891) ILR 14 Mad 169; Parathayi v Sankumani, (1892) ILR 15 Mad 294. 

2471. Krishna v Raman, (1888) ILR 11 Mad 266. 

2472. Keshava v Lakshminarayana, (1883) ILR 6 Mad 192. 

2473. Sheo Deni Rani v Tulsi Ram, (1883) ILR 15 All 378. 

2474. Leela v EC Shinde, AIR 1970 Bom 109. 

2475. Indumati Ben v UOI, AIR 1969 Bom 423; Paras Ram v Janki Bai, AIR 1961 All 395 : (1961) ILR 1 All 
932, (FB). 
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(c) for foreclosure, sale or redemption in the case of a mortgage of or charge 
upon immovable property, 

(d) for the determination of any other right to or interest in immovable 
property, 

(e) for compensation for wrong to immovable property, 

(£) for the recovery of movable property actually under distraint or attachment, 


shall be instituted in the Court within the local limits of whose jurisdiction the 
property is situate: 

Provided that a suit to obtain relief respecting, or compensation for wrong to, 
immovable property, held by or on behalf of the defendant may, where the relief 
sought can be entirely obtained through his personal obedience, be instituted either 
in the Court within the local limits of whose jurisdiction the property is situate, or 
in the Court within the local limits of whose jurisdiction the defendant actually and 
voluntarily resides, or carries on business, or personally, works for gain. 


Explanation.—In this section “property” means property situate in “”°[India]. 


SYNOPSIS 


[s 16.1] Subject to the Pecuniary or Other [s 16.10] Clause (d): Suits for the Determination 
Limitations Prescribed by Law............ 441 of Any Other Right to or Interest in 
[s 16.1.1] High Courts... s.ro... 442 Immovable Property.......-..:ssesseseseeree 447 
[s 16.2] Scope of the Section.........sesecseseeecreees 442 [s 16.10.1] Income and Mesne 
[s 16.3] Section 16(c) and Section 20— Profits of Land Situated 
Chaca of Conta ier 443 Outside India................ 450 
[s 16.4] Section 16(d) and Section 20— [s 16.11] Clause (e): Wrong to Immovable 
Chatas oF Con tt is, tics a ekan. 443 Projenin 450 
[s 16.5] Judgment of Court Not Competent [s 16.12] Clause (f): Movable Property 
NN Da a 443 Actually under Distraint or 
[s 16.6] Suit for Specific Performance of aan Te aira a pi on i aae ieai te: aedlirto 450 
Agreement to Sell Immovable [s 16.13] Proviso to the Section. .........ccccecseeseene: 451 
Property Without Agreement to Sell..... 444 | [s 16.14] Equity Acts Jn Persomam..c..scccssovsoere 452 
[s 16.7] Clause (a): Suits for Recovery of [s. 16.15] Suits Jn Persona a AEE O E S 453 
Immovable Property.....--::sesesssseeesnenens 445 | [s 16.16] “Actually and Voluntarily Resides”...... 453 
[s 16.8] Clause (b): Suit for Partition of [s 16.17] “Carries on Business” ............s:ceseseseeees 454 
Immovable Property.........::::cssseerseeeees 445 | [s 16.18] “Personally Works for Gain” ............... 454 
[s 16.9] Clause (c): Suit for Foreclosure, 


Sale or Redemption.......:s0:seseseceseeeeees 446 


[s 16.1] Subject to the Pecuniary or Other Limitations Prescribed by Law 


The pecuniary limitations have been referred to in the notes on section 15. Instances of 
other limitations are suits under section 92, or suits in Bombay against government or an 
officer of government in his official capacity,“”’ which can only be filed in a high court or a 
district court. 


2476. Substituted for words “the States” by Act 2 of 1951, section 3. 
2477. Bombay Civil Courts Act, 1869, section 32. 
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[s 16.1.1] High Courts 


This section does not apply to high courts in the exercise of their original civil jurisdiction 
(see section 120). The nature and extent of the jurisdiction of the High Courts at Calcutta, 
Bombay, Delhi and Madras, which are the only courts having original civil jurisdiction, is 
defined by the charter for each of these courts which is retained by virtue of Article 225 of 
the Constitution. The original civil jurisdiction of the High Courts of Calcutta, Madras and 
Bombay is defined by clause 12 of the charter which empowers them to try suits “for land or 
other immovable property, if such land or property be situated wholly within the local limits of 
the ordinary original civil jurisdiction or, in case leave of the court shall have been first obtained, 
in part within such limits”. There have been many conflicting decisions as to the meaning of 
the expression “suits for land or other immovable property” in the Letters Patent, but the more 
specific and detailed provisions of this section leave no scope for uncertainty. It has been held 
by the Calcutta High Court that invocation of original jurisdiction in ordinary original civil 
jurisdiction has to be guided by the provision of clause 12 and clause 12 alone, and nothing 
else unless the Special Act provides otherwise. Even in case of an arbitration proceeding, the 
principal civil court of jurisdiction is determinable is the context of the provisions under clause 
12 of the Letters Patent.”4” 


[s 16.2] Scope of the Section 


This is one of a group of sections which refer to courts in India and to immovable property 
situated in India. This is specially expressed in the explanation, lest the proviso be construed as 
giving a mofussil court jurisdiction in respect of immovable property out of India, for Indian 
courts have no such jurisdiction.”*” It specifies the court in which suits relating to immovable 
property and suits for the recovery of movable property actually under distraint or attachment 
are to be instituted. Section 19 indicates the courts in which suits for compensation for wrong 
done to the person or to movable property are to be instituted. Section 20 is a general section. 
Sections 3 and 12 of the Bombay City Civil Courts Act, 1948, which confer jurisdiction on 
the City Civil Court, Bombay, cannot be construed as excluding section 16 of the Code, and 
that accordingly, a suit on a mortgage over properties situated outside greater Bombay is not 
maintainable in the City Civil Court, Bombay.” Section 16 has an overriding effect on 
section 20 as ultimately if relief is granted to the respondent, he has to work out his remedy 
against the immovable properties.” Where the court had jurisdiction over the whole of 
the district of lower Assam but held its sittings sometimes in Nowgong and sometimes at 
Gauhati, a suit on a mortgage over properties situated in Nowgong area could be instituted 
at Gauhati.”“*? Compliance with this section is required at the time of institution of the suit. 
Hence, if subsequent to such institution, the area in which the immovable property in the 
suit is situated is transferred for any reason to another district, the court in which the suit was 
instituted is not as a result of such transfer divested of its jurisdiction to proceed with and 


decide it.” 
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[s 16.3] Section 16(c) and Section 20—Choice of Court 


If the suit is governed by section 16(c) which has overriding effect over section 20, the 
court within whose jurisdiction the immovable properties are situated is the court which has 
jurisdiction to try the suit.*** 


Where, in a suit for recovery of loan filed by the finance company there was an agreement 
and also a memorandum of understanding by which it was agreed that suit shall be filed 
only in the court at Bombay, the suit, however, was filed at Bangalore and from the plaint 
it was clear that “apparently”, all the immovable properties were undisputedly situated in 
Bangalore, no part of the contract had taken place in Mumbai. It was clear that the plaintiff 
was seeking relief of foreclosure of the mortgage of the properties which were mortgaged with 
the finance company, as per the registered documents, the suit was found to be governed by 


section 16(c) which has an overriding effect on section 20, so the Bangalore court was found 
to have jurisdiction to try it.” 


[s 16.4] Section 16(d) and Section 20—Choice of Court 


Suit for specific performance and possession of immovable property agreed to be sold falls 
under clause (d) of section 16, of the Code of Civil Procedure. Section 20 enacts the rule as to 
the forums in all cases not falling within the limitations of sections 15 to 19, of the Code of 
Civil Procedure as is made clear by the opening words “Subject to the limitations aforesaid” 
appearing in section 20. Since the suit under section 16(d) of the Code of Civil Procedure is 
maintainable only before the court within jurisdiction of which the suit property is situated 
and section 20 has no application, the parties cannot by agreement vest the jurisdiction in 
any other court other than the court within jurisdiction whereof the suit property is situate. 
Therefore, even if it be assumed that the parties agreed to the jurisdiction of courts, such 


agreement being against the law would be bad under sections 23 and 28 of the Indian Contract 
Act, 1872s" 


In a case relating to purchase agreement, there was breach of agreement and a suit was filed 
for damages and breach of contract at Nagpur where the manufacturing unit of the plaintiff 
was located. The registered office of the defendants was located as Pune where the purchase 
agreement was executed. Other defendants also resided at Pune and the terms of the agreement 
also restricted the jurisdiction of courts at Pune. Since there were several causes of action, the 
Supreme Court in appeal permitted the plaintiff to file separate suit in relation to the purchase 


order at Pune and further asked him to make necessary amendments to the plaint filed at 
Nagpur.”4”” 


[s 16.5] Judgment of Court Not Competent to Deliver It 


See notes under section 11 under the same heading. See notes under heading “Contract 


Providing for Place of Suing” under section 10 and “Agreement as to Choice of Court” under 
section 20. 


2484. Shree Shanthi Homes Pvt Ltd v CREF Finance Ltd, AIR 2002 Kant 252. 

2485. Shree Shanthi Homes Pvt Ltd v CREF Finance Ltd, AIR 2002 Kant 252. 
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[s 16.6] Suit for Specific Performance of Agreement to Sell Immovable 
Property Without Agreement to Sell 


The suit for specific performance of an agreement for sale of immovable property without 
having any relief for possession of the property cannot be a suit for land. When the plaintiff has 
asked simply for execution and registration of the conveyance and no relief for possession has 
been asked for, since the plaintiff is already in possession in different capacity, in such a suit for 
specific performance, the adjudication of right, title and interest of immovable property is not 
required and the suit is not suit for land.2488 


In the above case Qadri, J, speaking for the Bench of the Supreme Court quoted from a 
decision of the Federal Court and observed in para 13 of the judgment as follows: 


13. In M/s. Moolji Jaitha and Co. v Khandesh Spinning and Weaving Mills Co. Ltd., 
(AIR 1950 FC 83), there is divergence of opinion among the learned Judge of five-Judge 
Bench of the Federal Court in regard to the import of the expression “suit for land”. 
Chief Justice Kania opined, “Taking the suit as a whole, one has to consider whether it 
is for the purpose of obtaining a direction for possession or a decision on title to land, 
or the object of the suit is something different but involves the consideration of the 
question of title to land indirectly.” Justice FAZL Ali observed, “If I had really felt that I 
was called upon to decide it, I would have agreed with the line of cases in which it has 
been held that, broadly speaking, the expression ‘suit for land’ covers the following three 
classes of suits: (1) suits for the determination of title to land; (2) suits for possession of 
land; and (3) other suits in which the reliefs claimed, if granted, would directly affect 
title to or possession of land.” Justice PATANJALI SASTRI took the view, “The words 
in question, besides obviously covering claims for recovery of possession or control of 
land, are apt to connote also suit which primarily and substantially seek an adjudication 
upon title to immovable property or a determination of any right or interest therein.” 
Justice MAHAJAN observed, “If an attempt is made to find a comprehensive definition 
of the phrase, it will eventually be discovered that it has created further complications. 
I, therefore, content myself by saying that where the nature of the suit is such that in 
substance it involves a controversy about land or immovable property and the Court 
is called upon to decide conflicting claims to such property and a decree or order is 
prayed for which will bring about a change in the title to it, that suit can be said to be 
in respect of land or immovable property; but where incidentally in a suit, the main 
purpose of which or the primary object of which is quite different, some relief has to 
be given about land, the title to it not being in dispute in the real sense of the term, 
then such a suit cannot fall within the four corners of this expression.” He added, “In 
my opinion, if the suit is for specific performance and a decree for possession of the 
land sold is claimed, such a suit would certainly be a ‘suit for land’, but if the suit is 
simpliciter for specific performance, i.e., for the enforcement of the contract of sale and 
for execution of a conveyance, in that event there can be no good ground for holding 
that such a suit is a suit for determination of title to land or that the decree in it would 
operate on the land.”“*° 


After discussing the Federal Court's decision in detail, Qadri J, went on to observe in para 15 
as follows: 


15. From the above discussion it follows that a “suit for land” is a suit in which the relief 
claimed relates to title to or delivery of possession of land or immovable property. Whether 
a suit as a “suit for land” or not has to be determined on the averments in the plaint with 
reference to the reliefs claimed therein; where the relief relates to adjudication of title to 
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land or immovable property or delivery of possession of the land or immovable property, 
it will be a “suit for land” .**°° 


[s 16.7] Clause (a): Suits for Recovery of Immovable Property 


A suit for the recovery of immovable property situated in the City of Bombay must be 
instituted in a court in Bombay having jurisdiction to entertain the suit. The Small Cause 
Court in Bombay has no jurisdiction to try such a suit.™®' The suit must, therefore, be brought 
in the High Court of Bombay or the City Civil Court depending upon the monetary value 
of the subject matter of the suit. Hence, it is that the section commences with the words 
“subject to the pecuniary or other limitations prescribed by any law”. The insertion of the 
words “with or without rent or profits” is intended to remove any difficulty there may be where 
the defendant does not reside within the local limits of the courts within whose jurisdiction 


the property is situated. 


Since the allotted land under the Displaced Persons (Compensation and Rehabilitation) 
Act, 1954, was situated in Jullundur District and the appellants were not claiming declaration 
of ownership of land in Pakistan, the high court was palpably wrong in holding that the civil 
court has no jurisdiction to declare that the appellants were owners of land in Pakistan and 
entitled to retain the possession of land allotted to them in lieu thereof.” ®? 


The court within whose jurisdiction property which has been mortgaged is situated shall 
have the jurisdiction to entertain and try this suit. Operations of all provisions of section 20 
are not relevant, when provision is adequately made by section 15.4” 


[s 16.8] Clause (b): Suit for Partition of Immovable Property 


(For cases where the property is in the jurisdiction of different courts, see section 17 post.) 
If part of the property is outside India, the court will deal with the property in India while 
declining jurisdiction as to the rest.7“°* The Lahore High Court held that a British court can 
in a partition suit deal with property situated in an Indian state;™” but, this is incorrect. Suit 
was filed for the partition of joint Hindu family properties, and for accounts. Properties were 
situated in Delhi, Jullundur and the State of Jammu and Kashmir. It was held that the Delhi 
High Court had territorial jurisdiction to entertain and decide the suit in respect of properties 
situated in the State of Jammu and Kashmir also. Although, strictly speaking, sections 16 
and 17 of the Code were not attracted and the doctrine enunciated by court of equity in 
England in terms was not applicable in the circumstances of the case and the peculiar situation 
prevailing in our country, a new equitable doctrine was to be evolved. That doctrine was that 


the principles of enforceability or executability justified a decision in favour of maintainability 
of the suit.74° 
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A very interesting case relating to jurisdiction came up before the Supreme Court. In that 
case, the plaintiff had filed a suit seeking a negative declaration that the Will allegedly made 
at Delhi and relied upon by defendants was never made. In fact, relief claimed in the suit 
was for partition and declaration in respect of properties situated outside the jurisdiction at 
Delhi and the negative declaration sought for was superfluous and unnecessary. It was held 
by the Supreme Court that the suit comes within the purview of section 16(b) and (d). The 
relief of partition, accounting and declaration of invalidity of sale deed executed in respect of 
immovable property situated outside the jurisdiction of Court at Delhi, could not entirely 
be obtained by personal obedience to the decree by the defendants in the suit. It was further 
held that by ingeniously introducing the pleas regarding oral Will, the property which was 
outside the jurisdiction of Court could not be brought within jurisdiction to get the relief of 
partition.” 


PK Balasubramanyan, J, speaking for the Bench, observed in para 12 of the judgment as 
follows: 

12. On a reading of the plaint as a whole, it is clear, as we have indicated above, that the 
suit is one which comes within the purview of section 16(b) and (d) of the Code. If a suit 
comes within Section 16 of the Code, it has been held by this Court in Harshad Chiman 
Lal Modi v DLF Universal Ltd., [(2005) 7 SCC 791] that Section 20 of the Code cannot 
have application in view of the opening words of Section 20 “subject to the limitations 
aforesaid”. This Court has also held that the proviso to Section 16 would apply only if 
the relief sought could entirely be obtained by personal obedience of the defendant. The 
relief of partition, accounting and declaration of invalidity of the sale executed in respect 
of immovable property situate in Village Pataudi, Gurgaon, could not entirely be obtained 
by a personal obedience to the decree by the defendants in the suit. We are in respectful 
agreement with the view expressed in the above decision.” 


Where a plaint is filed in a court having no jurisdiction to try different causes of action, and 
the court decides that it can deal with only one of the causes of action set out in the plaint, then 
it should retain the plaint and strike out from the plaint that part which it holds as beyond its 
jurisdiction and then the plaintiff can file another suit in the proper court as to that cause of 
action so struck off.” 


[s 16.9] Clause (c): Suit for Foreclosure, Sale or Redemption 


A mortgages certain immovable property to B to secure payment of money lent to him by 
B. Here, A is the mortgagor and B is the mortgagee. If A does not repay the loan on the due 
date, B may institute a suit against A for sale of the mortgaged property, so that the mortgage- 
debt may be paid out of the sale proceeds of the property, or he may sue for foreclosure 
of the mortgage. The decree in a foreclosure suit provides that if the mortgagor fails to pay 
the amount that may be found due to the mortgagee within a time specified by the court 
(generally six months), the mortgagor shall be absolutely debarred of all right to redeem the 
property.” If A offers payment of the mortgage-debt to B, but B disputes the amount and 
refuses to reconvey, A may sue B for redemption of the mortgage, and the court will pass a 
decree ordering an account to be taken of what will be due to B, and directing that upon A 
paying to B the amount so due, B shall reconvey the property to A." Suits for foreclosure, 
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sale or redemption must be instituted in the court within the local limits of whose jurisdiction 
the mortgaged property is situated. In view of the commencing words of the section, a case 
directly under clause (c), section 20 cannot be called in aid,’ where the immovable property 
regarding which an equitable mortgage was created as a collateral security for loan advanced 
by the plaintiff is situated at Jagadhari in the State of Haryana. Here, a suit for foreclosure or 
sale of such mortgaged property could be instituted only before the civil courts at Jagadhari, 
in view of explicit and mandatory provisions contained in clause (c) of section 16 of the Code 
of Civil Procedure.” 


A court cannot declare a charge on property wholly outside its jurisdiction and if it does, a 
purchaser under such a decree would be in no better position than a purchaser under a money 
decree. 


[s 16.10] Clause (d): Suits for the Determination of Any Other Right to or 
Interest in Immovable Property 


There is no definition of immovable property in the Code. “Immovable property” is 
defined in the General Clauses Act, 1897, section 3, clause (25) as including land, benefits 
to arise out of land and things attached to the earth or permanently fastened to anything 
attached to the earth. Trees standing on land are immovable property; but, once the trees 
are severed from the land, they become movable property; so also, coal cut and raised from the 
mine.” Growing-crops are movable property.” Land includes water and a right of fishery in 
an enclosed water is immovable property.” Benefits to arise out of land include incorporeal 
hereditaments such as a right of ferry,” pensions and allowances charged upon land and rents. 
Thus, a þaat is immovable property” and so is the life interest of a widow in the rents and | 
profits of her husband's estate.””'' “Immovable property” as stated above, includes “benefits 
to arise out of land”. Rent that has already accrued due is movable property, for it is a benefit 
which has arisen out of land, but rent that is to accrue due is immovable property, for it is a 
benefit to arise out of land. Hence, a suit for arrears of rent is governed not by the provisions 
of this section, but by those of section 20, and it may be instituted in any one of the courts 
specified in that section, although in such suit the plaintiff's title to the property for which 
the rent is claimed may incidentally come in question.”” A suit for specific performance and 
possession of immovable property agreed to be sold falls under clause (d) of section 16 of the 
Code of Civil Procedure.” A suit for refund of premium paid by a lessee on the ground that 
the lease had become impossible of performance is not a suit for the determination of any 
right to or interest in immovable property and is governed not by section 16 but by section 20 
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of the Code;?>'4 but, a suit for a declaration of the plaintiffs right to rent where such right 
is denied comes under clause (d) of the present section, and must be instituted in the court 
within the local limits of whose jurisdiction the property is situated.” So also, a suit for rent 
and ejectment under section 66 of the Bengal Tenancy Act, 1885.””'° A suit to recover a share 
of the sale proceeds of land which have already been realised is a suit for money governed 
by the provisions of section 20; but, a suit by a vendor of land for the recovery of unpaid 
purchase money against the buyer who refuses to complete the purchase, is a suit “for the 
determination of any right to or interest in immovable property” within the meaning of clause 
(d).2>!8 A claim for a beneficial interest under an endowment cannot be considered de hors the 
immovable properties covered by the endowment and therefore, such a claim would fall under 
this clause. A suit by a mortgagee to recover the mortgage-debt from the mortgagor personally 
is a suit for debt governed by the provisions of section 20; but if in addition to the claim against 
the mortgagor personally, the mortgagee seeks to recover the mortgage-debt by sale of the 
mortgaged property, the suit will come under clause (c) of the present section.”'? A suit by a 
mortgagee complaining of the deprivation of the whole of the security by or in consequence of 
a wrongful act by the mortgagor is in the nature of a wrong done to immovable property and 
therefore, can only be filed in the court within whose jurisdiction it is situated.” Clause (d) 
relates to such suits in which the determination of any right to or interest in immovable 
property not covered by clauses (a), (b) and (c) is involved. Hence, a suit for injunction 
restraining interference with the plaintiff ’s possession of land and his operating a tube-well 
therein, is a suit falling under clause (d).”*! Wherein a suit for maintenance the plaintiff claims 
that she is entitled to a charge on immovable property in the hands of the defendant, the case 
is one within clause (d) of this section; so, where the claim is for a decree by a Muhammedan 
lady with a prayer for declaring charge on her husband’s immovable property, it falls within 
clause (d) of the section.” Though a court has jurisdiction to declare a charge only over 
immovable properties situated within its jurisdiction, it is competent under section 8 of the 
Bombay Hindu Divorce Act of 1947, to declare a charge over properties outside its jurisdiction 
as security for the amount awarded as maintenance to the wife.**? A suit for damages for 
breach of contract to assign a lease entered into at Madras was filed in the subordinate court at 
Ottapalam in Malabar on the strength of a prayer that the decree amount should be charged on 
the leasehold estate which was within the jurisdiction of that court. It was held that the court at 
Ottapalam had no jurisdiction to entertain the suit under section 16(d) as that section applied 
only if the dispute related to title or interest in immovable property existing at the date of the 
suit and not if it is to arise as a result of the decree.” It has been held by the High Court of 
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Orissa that a suit for reduction of maintenance awarded by a decree and charged on immovable 
property does not fall within section 16(1)(d) as the relief has reference only to the quantum 
of maintenance and not to the subsistence of the charge therefore.” A suit for accounts of a 
dissolved partnership against a defendant who is residing within the jurisdiction of the court 
in which the suit is filed is maintainable in that court, although the partnership assets in the 
shape of immovable properties are situated in a foreign country. Such a suit does not fall under 
any of the clauses (a)—(e) of this section.?° A suit for dissolution of partnership with the 
usual ancillary reliefs is not a suit within clause (d) merely because a part of the partnership 
assets consists of a factory.” Machinery is movable property unless it is shown to have been 
attached or permanently fastened to earth and a suit with reference thereto does not fall within 
clause (a) or clause (d) of section 16.75 


In a case, joint venture agreements (JVA) were entered into by parties at Delhi for 
development of a commercial complex on a plot of land situated in Haryana. According to 
the agreement, money was also payable at Delhi and the parties had further agreed that the 
court at Delhi shall have jurisdiction to decide disputes, that since ownership and title to the 
property was not in question, the Delhi High Court will have jurisdiction.”” It was observed 
by the court as follows: 


The parties having entered into the contract of their own free will and volition and with 
open eyes, the respondent cannot be heard to state that a petition of the present nature 
ought to be treated at par with a suit for specific performance in respect of an immovable 
property and that as the subject premises is not situated within the local limits of this 
Court, the petition is liable to be rejected for lack of territorial jurisdiction. Nature of 
disputes raised by the petitioner hinges on the JVA and the clauses contained therein.” 


On this point, the observation of the Supreme Court in Jatinder Nath v Chopra Land 
Developers Ltd,*°' finally settles the matter: 


In the present case, a bare reading of the agreement indicates that it is an agreement 
to develop. The appellant remains the owner, the Developer remains the contractor. The 
Developer is the financer. The appellant is the owner of an asset. The contractor/Developer 
agrees to exploit that asset on behalf of the owner. The Developer funds the scheme. 
The building plans remained in the name of the owner. The D.D.A. informs the owner 
regarding revocation of the building plan. The owner files the writ petition challenging the 
revocation. The contractor is paid consideration in terms of a part of the property. In the 
circumstances, it cannot be said that this case is similar to a suit for land. 


Plaintiff-tenant was occupying a building at Puri (Orissa). He was taken by the landlord 
to Calcutta and there compelled by fraud to sign an agreement surrendering his tenancy. 
Plaintiff's suit challenging the agreement can be filed in the Calcutta City Civil Court, because 
the cause of action arose at Calcutta, where fraud was practiced and the Calcutta court had 
jurisdiction under section 20(c). The plaintiff had not sought for any determination of a right 
to immovable property. It was true that if the suit was decreed, the plaintiff's tenancy rights 
would be restored. However, merely because of that, it cannot be said that the suit was one for 
determination of a right to or interest in immovable property.” 
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Property situated beyond the jurisdiction of City Civil Court, Calcutta, was acquired. The 
Land Acquisition Officer who awarded compensation, had his office within the jurisdiction of 
the City Civil Court, Calcutta and the plaintiff’s office was also within Calcutta. The plaintiff 
sued at Calcutta for determination of his right and status in regard to the property. It was held 
that the Calcutta court had no jurisdiction under section 16(d). Only the court within whose 


jurisdiction the property was situated could try the suit. The plaint must be returned under 
O VII, rule 10.”°? 


[s 16.10.1] Income and Mesne Profits of Land Situated Outside India 


A suit will lie in an Indian court to establish a right to a share in income derived from grants 
of land situated outside India, but received by the defendant within the local limits of an Indian 
court.” Similarly, a suit to recover mesne profits of land situated outside India, of which the 
defendant was in wrongful possession but of which he subsequently delivered possession to the 
plaintiff, may be instituted in a court in India.” Both these cases fall under section 20, below. 
A suit for arrears of rent due in respect of a house in Pakistan was held to be maintainable in 
the small cause court, Calcutta, within whose jurisdiction the parties resided.” 


[s 16.11] Clause (e): Wrong to Immovable Property 


This refers to torts affecting immovable property such as trespass,”°*” nuisance, infringement 
of easement, etc. 


Where a reading of the plaint leads to one conclusion only, viz, that it was for damages 
relating to immovable property in Mathura, section 16(e) of the Code of Civil Procedure 
would apply, then section 20 of the Code of Civil Procedure is of no avail to the plaintiff. The 
mere factum of the execution of the sale deed and payment of the sale consideration being 
in Delhi, does not comprise any part of cause of action relating to the claim for damages 
to immovable property raised in this suit. Even if section 16(e) is assumed not to have any 
applicability to the facts of the case, Delhi courts do not possess territorial jurisdiction because 
the defendant does not have its principal office in this city. The fact that it has a subordinate 
office in Delhi, seems to be of little consequence, since no part of cause of action voiced in the 
plaint has arisen in Delhi.” 


[s 16.12] Clause (f): Movable Property Actually under Distraint or Attachment 


Movable property under attachment constitutes an exception to the general rule that 
movables follow the person.” This exception is probably based on the principle that a 
movable property under attachment is one in session of the court.?“° The Code follows this 
rule for the sake of convenience of judicial administration.” The clause applies to courts 
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in India, where movables are under an attachment by a foreign court and the defendant is a 
resident in India, and is able to get the attachment decree to recover the property.” 


[s 16.13] Proviso to the Section 


The proviso is an exception to the main part of the section which cannot be interpreted or 
construed to enlarge the scope of the principal provision. It would apply only if the suit falls 
within one of the categories specified in the main part of the section and the relief sought could 
entirely be obtained by personal obedience of the defendant.” In the above case, the suit for 
specific performance of agreement related to a property situated in Gurgaon (Haryana). The 
defendants were having their Head Office at Delhi and the agreement entered into between 
the parties at Delhi provided for payment to be made at Delhi. It was held by the Supreme 
Court that court at Haryana has jurisdiction to try the suit and the fact that parties had agreed 
that Delhi High Court alone has jurisdiction was immaterial as such agreement was void being 


against public policy. 
Thakker, J, speaking for the Supreme Court Bench in the above case, observed as follows: 


16. The proviso is thus an exception to the main part of the section which in our 
considered opinion, cannot be interpreted or construed to enlarge the scope of the principal 
provision. It would apply only if the suit falls within one of the categories specified in 
the main part of the section and the relief sought could entirely be obtained by personal 
obedience of the defendant. 


17. In the instant case, the proviso has no application. The relief sought by the plaintiff 
is for specific performance of agreement respecting immovable property by directing the 
defendant No. 1 to execute sale deed in favour of the plaintiff and to deliver possession to 
him. The trial Court was, therefore, right in holding that the suit was covered by clause (d) 
of section 16 of the Code and the proviso had no application. 


18. In our opinion, the submission of the learned counsel for the appellant that the 
parties had agreed that Delhi Court alone had jurisdiction in the matter arising out of the 
transaction has also no force. Such a provision, in our opinion, would apply to those cases 
where two or more courts have jurisdiction to entertain a suit and the parties have agreed 
to submit to the jurisdiction of one court.’ 


Hakam Singh’ case” was the first leading decision of the Supreme Court on the point. 
In that case, a contract was entered into by the parties for construction work. An agreement 
provided that notwithstanding where the work was to be executed, the contract “shall be 
deemed to have been entered into at Bombay” and Bombay Court “alone shall have jurisdiction 
to adjudicate” the dispute between the parties. In that case, it was held as follows: 


By Clause 13 of the agreement it was expressly stipulated between the parties that the 
contract shall be deemed to have been entered into by the parties concerned in the city of 
Bombay. In any event the respondents have their principal office in Bombay and they were 
liable in respect of a cause of action arising under the terms of the tender to be sued in the 
courts of Bombay. It is not open to the parties by agreement to confer by their agreement 
jurisdiction on a court which it does not possess under the Code. But where two courts or 
more have under the Code of Civil Procedure Jurisdiction to try a suit or proceeding on 
agreement between the parties that the dispute between them shall be tried in one of such 
courts is not contrary to public policy. Such an agreement does not contravene Section 28 
of the Contract Act. 
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As the plaintiff has the option of suing in the local jurisdiction, the scope of the proviso is 
more limited than in the rule of English Equity. The proviso is an exception to the main clauses 
and should not be construed as enlarging their scope. It applies, therefore, only if the suit falls 
within one of the categories mentioned in the section and complete relief could be granted by 
compelling obedience of the defendant to the decree.”*° 


The last paragraph of the section provides that suits to obtain relief respecting, or 
compensation for wrong to immovable property, may be instituted at the plaintiff’s option 
either in the court within the local limits of whose jurisdiction the property is situated, or in 
the court within the local limits of whose jurisdiction the defendant actually and voluntarily 
resides, or carries on business, or personally works for gain, provided: 


(i) the property is held by or on behalf of the defendant; 


(ii) the relief sought can be entirely obtained through the personal obedience of the 
defendant;?”” and 


(iii) the property is situated in, and not beyond, India.” 


The proviso does not apply when the property is in the possession of the plaintiff.“ As the 
plaintiff has the option of suing in the local jurisdiction, the scope of the proviso is more limited 
than in the rule of English Equity. The proviso is an exception to the main clauses and should 
not be construed as enlarging their scope. It applies therefore only if the suit falls within one 
of the categories mentioned in the section and complete relief could be granted by compelling 
obedience of the defendant to the decree.” If the relief sought by the plaintiff is for specific 
performance of agreement respecting immovable property by directing the defendant No 1 to 
execute sale deed in favour of the plaintiff and to deliver possession to him. That the suit was 
covered by clause (d) of section 16 of the Code and the proviso had no application. 7* 


[s 16.14] Equity Acts In Personam 


This proviso is an application, though in a highly modified form, of the maxim Equity Acts 
in personam. When it is said that Equity Acts in personam what is meant is that the court of 
equity in England (the Chancery Division of the High Court of Justice in the 21st century) 
has jurisdiction to entertain certain suits (suits in clauses (a)—(c) of the present section being 
entirely excluded), respecting immovable property, though the property may be situated 
abroad, if the relief sought can be obtained through the personal obedience of the defendant. 
The personal obedience of the defendant can be secured only if the defendant resides within 
the local limits of the jurisdiction of the court, or carries on business within those limits. For 
in the one case, the person of the defendant being within the jurisdiction and in the other his 
personal property, the court may if he does not comply with the judgment, direct an arrest of 
the defendant and commit him to jail or order that his goods be attached until he complies 
with the order of the court;”” but, if neither the person of the defendant nor his personal 
property is within the jurisdiction, the court will not entertain a suit for a relief respecting 
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2547. Norman Bentwich, Westlakes Private International Law, Sweet & Maxwell, London, 7th Edn, 1925. 
p 58; Mahadeo v Ramchandra, AIR 1922 Bom 188; Arunachalla v Mathiali, (1912) 23 Mad LJ 679. 
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2550. Pulikal Estate v Joseph, (1955) 2 Mad LJ 228. 

2551. Harshad Chiman Lal Modi v DLF, Universal Ltd, AIR 2005 SC 4446 : (2005) 7 SOC 791, 

2552. Penn v Lord Baltimore, (1750) 1 Ves Sen 444. 
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immovable property situated beyond its jurisdiction, for the court cannot in that event execute 
its decree either in rem or im personam and a court does not entertain a suit if it cannot enforce 
its decree in the suit.” 


[s 16.15] Suits Zn Personam 


Suits in respect of which courts of equity in England exercise jurisdiction in personam are 
called suits in personam. The essential feature of suits in personam is that the land in respect of 
which the suit is brought is situated abroad, but the person of the defendant or his personal 
property is within the jurisdiction of the court in which the suit is brought. The land being 
situated abroad, the decree cannot be executed in rem, that is to say, it cannot be executed 
against the land; but, the person or the personal property of the defendant being within 
the jurisdiction, the decree can be executed in personam that is to say, against the person or 
personal property of the defendant. It must, however, be noted that the only class of cases in 
which courts of equity in England entertain suits relating to land situated abroad are cases 
of contracts, fraud, and trust. In the jurisdiction clause of the agreement, words like “alone”, 
“only”, “exclusive” and the like are not used and in the absence thereof, it cannot be held that 
the said condition excluded the jurisdiction of the court, who was otherwise competent to 
try the suit by reason of a part of a cause of action having accrued within its jurisdiction.” 
Thus, suits for specific performance of contracts for sale of land? and suits for foreclosure,” 
sale” or redemption?’ in the case of a mortgage of land are cases of contract and the court 
of equity in England will entertain such suits if the contract is made in England, and the 
defendant resides or carries on business in England, though the land may be situated abroad. 
Similarly, where lands abroad have been acquired by the fraud of a party residing in England, 
a suit to set aside the transaction will be entertained by the court of equity in England.’ The 
court of equity will also entertain a suit to enforce express trusts affecting land situated in a 
foreign country, or for preservation or protection of the trust fund situated in a foreign country 
if the trustee resides in England,” but has no jurisdiction to interfere with the administration 
of a trust which has to be conducted in a foreign territory.?”® It has also no jurisdiction to 
entertain suits for recovery” or for partition” of land, or for damages for trespass of land. 
(See clauses (a)—(e) of this section.) 


[s 16.16] “Actually and Voluntarily Resides” 


See notes to section 20 under the same heading. 
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[s 16.17] “Carries on Business” 


See notes to section 20 under the same heading. 


[s 16.18] “Personally Works for Gain” 


See notes to section 20 under the same heading. 


[S 17] Suits for immovable property situate within jurisdiction of different 
Courts.— Where a suit is to obtain relief respecting, or compensation for wrong to, 
immovable property situate within the jurisdiction of different Courts, the suit may 
be instituted in any Court within the local limits of whose jurisdiction any portion of 
the property is situate: 


Provided that, in respect of the value of the subject-matter of the suit, the entire 
claim is cognizable by such Court. 


SYNOPSIS 


Scope and Object of the Section......... [s 17.5] 


Immovable Property Within the 


[s 17.2] May Be Instituted ............ ORE LS 455 Jurisdiction of Different Courrts.......... 457 
[s 17.3] Judgment of the Court Not [sil'7(6) > ‘Wippreadoetncst 23 2 ae, 457 
Competent to Deliver It.............sscesee A5$.p1sa7:7] | Empatitionid 3:4... anaba 457 
[s 17.4] Section 17 Inapplicable If Cause eee ee: a a a ia 458 
of Action as to Property Outside CNA BEES OC cnr 458 


Local Limits of Jurisdiction Is 
Diferent NIRIA kaa 


[s 17.1] Scope and Object of the Section 


This section supplements the provisions of section 16, and applies only to suits falling 
within clauses (a)—(e) of that section.”® It is intended for the benefit of suitors, the object 
being to avoid multiplicity of suit.” Sections 16 and 17 of the Code of Civil Procedure 
are part of one statutory scheme. Section 16 contains general principle whereas section 17 
provides for an exception to the general rule as mentioned in section 16.” A sues B in a court 
in district X on a mortgage of two properties, one situated in district X and the other in district 
Y. The court in district X has jurisdiction under this section to order the sale not only of the 
property in district X, but also of the property in district Y, and to sell execution of its decree 
the property in district Y,® A is not obliged to bring two suits, one in the court of district 
X and the other in the court of district Y. He may bring only one suit in either court, and it 
matters not if the properties are several, one in each district, or one property extending over 
two or more districts. The same rule applies to suits for partition?” and to suits for the 
recovery of immovable property.”””’ A can sue in any court in which any part of the immovable 
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property is situated and he has the right to select his own forum;””* though this right may be 
controlled by the court of appeal or the high court; (see sections 22 and 23 below); but, no 
partition can be made of property situated outside India.’ 


A bona fide compromise will not divest the court of jurisdiction once jurisdiction has 
properly vested in it. A sues B in a court in district X to recover possession of two properties, 
one situated in district X and the other in district Y. The suit is compromised as regards the 
property situated in district X. This does not take away the jurisdiction of the court in district 
X to proceed with the suit as regards the property situated in district Y, unless it be shown that 
the compromise was a mere contrivance to defeat the policy of the rule of procedure as to local 
jurisdiction.?>”* 


Ascertaining the meaning of “any portion of the property”, the Supreme Court held that the 
expression “property” in section 17 is used as “singular” but as per section 13 of the General 
Clauses Act, 1897, it may be read as “plural”, i.e., “properties”. Also, expression “any portion 
of the property” can be read as portion of one or more properties situated in jurisdiction of 
different courts. Moreover, a suit in respect of more than one property situated in different 
jurisdictions can be instituted in the local limits of the court where one or more properties are 
situated provided suit is based on “same cause of action” with respect to the properties situated 
in jurisdiction of different courts.”°”° 


[s 17.2] May Be Instituted 


Cases are conflicting as to whether a plaintiff suing in respect of a part of a property in one 
district only is barred from suing as to the other part or the rest of the property in another 
district in the jurisdiction of another court. But the better opinion is that there is no bar and 
that the section is permissive.?*”° Thus, if A succeeds as heir to two properties, one in district 
X and the other in district Y, A may sue in the court of district X for the recovery of both 
properties. But, if A sues in the court of district X for the recovery of the property in that 
district only, he will not be barred from suing subsequently in the court of district Y for the 
recovery of the property in that district. In an export transaction, a corporation provided credit 
limit facility to an export firm. The export firm made payments for losses as per agreement at 
the headquarters of the corporation by demand draft which were encashed by the corporation 


at that place. Dispute arose as to liability for losses. It was held that the suit can be filed at the 
place of encashment.?*” 


[s 17.3] Judgment of the Court Not Competent to Deliver It 


See notes under section 11 under the same heading. See notes under heading “Contract 


Providing for Place of Suing”, under section 10 supra, and “Agreement as to Choice of Court”, 
under section 20 infra. 
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[s 17.4] Section 17 Inapplicable If Cause of Action as to Property Outside 
Local Limits of Jurisdiction Is Different 


The plaintiff filed a suit in an Oudh Court to recover one immovable property within its 
jurisdiction and two immovable properties situated in the Punjab without jurisdiction. The 
plaintiff claimed to be entitled to these three properties under a Will. He also joined in the suit 
a prayer to be declared mutawalli of a wakf of another property situated in Punjab called the 
Khalikabad estate. The plaintiff had a right to include the first two Punjab properties in the 
Oudh suit; but as to the other Punjab property, the Privy Council said: 

There remains the question of the Khalikabad estate. Here the respondent cannot 
succeed unless he shows that under the terms of the deed creating the wagf he is the 
trustee. That question depends upon the construction of the deed. It is a separate and 
different cause of action from those which found the proceedings in respect of the other 
three properties. Their Lordships are unable to find any justification for bringing the suit 
in respect of this property elsewhere than in the court of the district where the property is 


situated. Such justification cannot, in their Lordships’ judgment, be found in Section 17, 
Code of Civil Procedure, upon which the respondent relied.”*”* 


The Supreme Court has held that when the main question involved in the suit is that whether 
the property involved in Waqf property or not, it can only be decided by a Wakf Tribunal and 
not by a civil court. Further, it also laid down that matters falling under sections 51 and 52 
of the Waqf Act, 1995, are also required to be decided by the Tribunal and not civil court.” 


However, if a plaintiff has a single cause of action in respect of properties, some of which 
are situated at Delhi and the rest in Hissar, Haryana, he can file a suit in respect of all of 
them either at Delhi or in Hissar. Since this section gives him such a right, inconvenience to 
the defendants who may be residing in Hissar is no ground for preventing him to choose his 
forum at Delhi.”*° A suit filed in the court of the sub-judge, Arrat challenging the gift deed as 
a forged document was a validly filed suit although properties which were the subject matter 
of the suit were situated in Arrat and other different places. The plaintiff was not expected 
to challenge such a gift piecemeal in different courts within whose jurisdiction different 
properties were situated.”**' The principle is that it is only in those cases where there is one 
cause of action and the basis of the plaintiff's claim is the same in all this claims that one joint 
suit in respect of all the immovable properties, whether situated within the jurisdiction of that 
court or within the jurisdiction of different courts, can be taken cognizance of, provided that 
a part of the property lies within the territorial jurisdiction and the total claim is also within 
the pecuniary jurisdiction. A suit by reversioner challenging several alienations by a widow 
of properties situated in different jurisdictions could be instituted under this section in any 
one of the courts if the alienations formed part of a series.” The section was also applicable 
where a plaintiff was dispossessed of one property in one district in one month and of another 
property in another district where the dispossessions were by the same defendant and under 
the same alleged right.” 
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[s 17.5] Immovable Property Within the Jurisdiction of Different Courts 


As already stated, the immovable property to which this section refers must be situated in 
India, for, the courts in India have no jurisdiction over a property situated outside India.”® 
Thus, the court in British India had no jurisdiction to pass a decree in respect of property 
in Berar before the Independence.” When a mortgagee sued for sale, in the court of the 
sub-judge of Satara, of a mortgage of properties situated in Satara, Belgaum and Kolhapur, 
it was held that the court had jurisdiction to deal with the Satara property and with the 
Belgaum property situated in the jurisdiction of another court in British India, but not with 
the Kolhapur property situated outside British India.”*” 


The court will deal with property in India, if the suit is for partition, while declining 
jurisdiction as to the rest.?>** So also, if part of the property is in a scheduled district outside the 
local limits of the jurisdiction of the court and which is outside the local extent of the Code.?® 
Where the properties which were the subject matter of a suit for partition were situated, some 
of them in British India and others in Chandranagore which was then a foreign state, it was 
held that a decree for partition could be made only with respect to the former and not the latter 
properties.” Where the family-owned properties, both in India and in a foreign state, it was 
held that while courts in this country could not pass any decree for partition of the foreign 
properties, it could direct the parties to account for income derived therefrom.” Where a suit 
was filed after independence in the court of the subordinate judge of Ludhiana, East Punjab, 
for partition of properties, bulk of which was situated in Pakistan, it was held that no relief 
could be granted in respect of those properties and that the immovable properties referred to 
in sections 16 and 17 had reference to properties situated in India.”””” 


[s 17.6] Appeal 


In a suit, property in dispute lay partly in Lucknow and partly in Cawnpore district. The 
suit was brought in a court in Lucknow district. After the decree in the court dismissing 
the suit, the plaintiff submitted to the decree so far as property in the Lucknow district was 
concerned, but went in appeal to the Oudh Chief Court as regards the decision relating to 
Cawnpore property. It was contended that as the subject matter under appeal was not within 
the jurisdiction of the Oudh Chief Court, the appeal could not be heard by that court. Held 
that the suit as filed was proper and that the only court that could hear the appeal was the 
Oudh Chief Court.” 


[s 17.7] Execution 


When the court has power to pass a decree as to immovable property in a different 
jurisdiction, it has also power to execute it. (See note under section 38, Jurisdiction of Court 
Executing a Decree.) 
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[s 17.8] Courts 


Courts in this section mean courts to which the Code of Civil Procedure applies.” 


[s 17.9] High Courts 


This section does not apply to high courts in the exercise of their original civil jurisdiction. 
See section 120 and notes to section 16, “High Courts”. 


[S 18] Place of institution of suit where local limits of jurisdiction of Courts 
are uncertain.—(1) Where it is alleged to be uncertain within the local limits of the 
jurisdiction of which of two or more Courts any immovable property is situate, any 
one of those Courts may, if satisfied that there is ground for the alleged uncertainty, 
record a statement to that effect and thereupon proceed to entertain and dispose of 
any suit relating to that property, and its decree in the suit shall have the same effect as 
if the property were situate within the local limits of its jurisdiction: 


Provided that the suit is one with respect to which the Court is competent as regards 
the nature and value of the suit to exercise jurisdiction. 


(2) Where a statement has not been recorded under sub-section (1), and an 
objection is taken before an Appellate or Revisional Court that a decree or order 
in a suit relating to such property was made by a court not having jurisdiction 
where the property is situate, the Appellate or Revisional Court shall not allow the 
objection unless in its opinion there was, at the time of the institution of the suit, no 
reasonable ground for uncertainty as to the Court having jurisdiction with respect 
thereto and there has been a consequent failure of justice. 


SYNOPSIS 


[s 18.3] 


Judgment of the Court Not 
Competent to Deliver It........0....cc00: 459 


Uncertainty of Local Limits 
Of Jurisdiction, oeann ai sae, 458 
[s 18.2] “And there has been a consequent 

failure of RRE ainera hana 


[s 18.1] Uncertainty of Local Limits of Jurisdiction 


The uncertainty which legislature had in view was the alteration of boundaries of fluvial 
action.” The absence of a notification of the boundaries of a district was held to create a 
reasonable uncertainty.” 


[s 18.2] “And there has been a consequent failure of justice” 


These have been added in order to further restrict the taking of technical objections as to 
jurisdiction. Alla Ditta v Abdul Qadir?” is an instance of an objection to jurisdiction being 
disallowed although no statement was recorded as required by sub-section (1). 
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[s 18.3] Judgment of the Court Not Competent to Deliver It 


See notes under section 11 under the same heading. 


[S 19] Suits for compensation for wrongs to person or movables.—Where a 
suit is for compensation for wrong done to the person or to movable property, if 
the wrong was done within the local limits of the jurisdiction of one Court and the 
defendant resides, or carries on business, or personally works for gain, within the local 
limits of the jurisdiction of another Court, the suit may be instituted at the option of 


the plaintiff in either of the said Courts. 
ILLUSTRATIONS 
(a) A, residing in Delhi beats B in Calcutta. B may sue A either in Calcutta or in Delhi. 


(b) A, residing in Delhi, publishes in Calcutta statements defamatory of B. B may sue A either 
in Calcutta or in Delhi. 


SYNOPSIS 


15 19-T) SpE GE SOU... casse as [s 19.4] 
[s 19.2] Wrong 
[s 19.3] 


Judgment of the Court Not 
Competent to Deliver It............::00e00 461 
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Suits Against Government ..............00-. 


[s 19.1] Scope of Section 


Section 16 refers to suits for immovable property which have to be filed in the local 
jurisdiction. Section 20 refers to personal actions such as action in tort or contract, where 
jurisdiction depends upon the residence of the defendant or the accrual of the cause of action. 
Section 20 overlaps this section which gives an option where the cause of action accrues in the 
jurisdiction of one court and the defendant resides in the jurisdiction of another court. The 
section is limited to actions in torts committed in India and to defendants residing or carrying 
on business or personally working for gain in India.?°* It excludes suits for an injunction 
and suits in respect of torts committed outside India. Such suits fall, where the defendant is 
resident in India, not under this section, but under section 20. 


Section 19 applies only where the wrong takes place (and the place of wrong is not the same 
where defendant resides). The suit can be filed at the place where the wrong takes place or at 
the place where defendant resides, or works for gain, or carries on business.” 


[s 19.2] Wrong 


Wrong means a tort or actionable wrong, i.e., an act which is legally wrongful as prejudicially 
affecting a legal right of the plaintiff; but, it must be a tort affecting the plaintiff’s person, 
or his reputation as in the illustrations, or his movable property; for torts affecting immovable 
property such as trespass or nuisance or infringement of easement fall under section 16(e). 
Likewise, when the tort for which the claim for compensation is made is malicious prosecution, 
the suit will fall within the section only when the injury resulting therefrom is to the person or 
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to reputation.” Where a vendor of goods continued in possession thereof after sale, a suit by 
the purchaser for damages for non-delivery of goods is not a suit for wrong done to property 
within section 19 but one for damages for breach of contract and must be instituted under 
section 20 in the court within whose jurisdiction the defendant resides or the cause of action 
has arisen wholly or in part.” 


The plaintiff may sue either where the defendant resides or the wrong was committed.” 
If the wrong takes place in the jurisdiction where defendant resides, then the plaintiff has no 
option but to prefer suit where defendant resides.” A wrong may, however, consist of a series 
of acts and it is sometimes not easy to specify the place where it was committed. Thus, in a 
case from Burma,” the defendant at Pyapon wrongfully obtained a magistrate’s order for the 
seizure of plaintiff's boats at Rangoon and it was held that the Rangoon court had jurisdiction 
as the wrong was done at Rangoon. In an action for malicious prosecution, the court within 
whose jurisdiction the plaintiff was served with the summons in the criminal case instituted 
against him has jurisdiction to entertain the suit. The reason given is that though such service 
is not part of the cause of action for such a suit, the essence of malicious prosecution is the 
malicious abuse of the process of the court, viz, service of the summons. Hence, the court 
within whose jurisdiction such abuse has taken place can entertain such a suit under this 
section;? but it is only at either of the two places mentioned in the section that the suit 
lies.” The High Court of Bombay, however, has extended the meaning of the words “wrong 
done” to include not only the place where the wrong was done but also the place where its 
consequences occurred. Hence, a plaintiff may also file his suit at the place where damage of 
the wrong was sustained.” According to the Gauhati High Court, the expression “wrong 
done”, in section 19, covers not only the act which caused the wrong, but also the effect of the 
act.? However, a tribunal is constituted under section 165 of the Motor Vehicles Act, 1988, 
for the purpose of adjudicating upon claims for compensation in respect of accidents involving 
the death of, or bodily injury to, persons arising out of the use of motor vehicles or damage 
to any property of a third party. Section 165 does not authorise such a tribunal to adjudicate 
upon any claim for damages to property of the insured or the 1st party.*©"° 


The provisions of Indian Fatal Accidents Act, 1855, are supplemental in addition to the 
rights of the plaintiff to claim damages under the ordinary civil law.**"! 


[s 19.3] Suits Against Government 


The word “resides” refers only to natural persons. The words “carries on business” refer to 
commercial business. The section, therefore, does not apply to suits against the government for 
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2603. Haveli Shah v Painda Khan, AIR 1926 Cal 88 : (1926) 31 Cal WN 174; Jahar Deb v National Insurance 
Co Ltd, AIR 2006 Gau 143 (DB). 

2604. Escorts Ltd v Tejpal Singh Sisodia, 2019 SCC OnLine (Del) 7607 : LNIND 2019 DEL 851. 

2605. Re Ma Myity Shwe Tha, (1917) 3 LBR 164. 

2606. Khandchand v Harumal, (1964) 66 Bom LR 829. 

2607. Sreepathi Hosiery Mills v Chitra Knitting Co, AIR 1977 Mad 258 : (1977) Mad LJ 222. 

2608. State v Sarvodaya Industries, AIR 1975 Bom 197 : (1974) Mah LJ 966. 

2609. State of Meghalaya v Jyotsna Das, AIR 1991 Gau 96. p 

2610. Jahar Deb v National Insurance Co Ltd, AVR 2006 Gau 143 : 2006 (6) AIR Bom R 1002 (NOC) (DB) 
(Agartala Bench). 

2611. Pratap Singh v Gurdial Kaur, AIR 1999 P&H 86. 
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damages for a tort where the tort is committed outside the jurisdiction. Such suits can only lie 
in the court of the place where the tort is committed.?°! 


[s 19.4] Judgment of the Court Not Competent to Deliver It 


See notes to section 11 under the same heading. 


[S 20] Other suits to be instituted where defendants reside or cause of action 
arises.—Subject to the limitations aforesaid, every suit shall be instituted in a Court 
within the local limits of whose jurisdiction— 


(a) the defendant, or each of the defendants where there are more than one, at 
the time of the commencement of the suit, actually and voluntarily resides, 
or carries on business, or personally works for gain; or 


(b) any of the defendants, where there are more than one, at the time of the 
commencement of the suit, actually and voluntarily resides, or carries on 
business, or personally works for gain, provided that in such case either the 
leave of the Court is given, or the defendants who do not reside, or carry 
on business, or personally work for gain, as aforesaid, acquiesce in such 
institution: or 

(c) the cause of action, wholly or in part, arises. 

2613 b x * 


*°141 Explanation.]—A corporation shall be deemed to carry on business at its sole 
or principal office in *°'*India or, in respect of any cause of action arising at any place 
where it has also a subordinate office, at such place. 


ILLUSTRATIONS 


(a) A is a tradesman in Calcutta. B carries on business in Delhi. B, by his agent in Calcutta, 
buys goods of A and request A to deliver them to the East Indian Railway Company. A 
delivers the goods accordingly in Calcutta. A may sue B for the price of the goods either in 
Calcutta, where the cause of action has arisen, or in Delhi, where B carries on business. 


(b) A resides at Shimla, B at Calcutta and C at Delhi. A, B and C being together at Benaras, 
Band C make a joint promissory note payable on demand and deliver it to A. A may sue 
Band C at Benaras, where the cause of action arose. He may also sue them at Calcutta, 
where B resides, or at Delhi where C resides; but in each of these cases, if the non-resident 
defendant objects, the suit cannot proceed without the leave of the Court. 


SYNOPSIS 


Legislative Changes .......cccssssessssseseres [s 20.4.3] “Dwells” Within the 


[s 20.2] “Subject to the limitations aforesaid”... 462 Meaning of Clause 12 of 
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[s 20.4] Scope and Principle of the Section...... 463 [s 20.4.4] “Carries on business”...... 469 
[s 20.4.1] Defendant..................... 464 [s 20.4.5] Government and 
[s 20.4.2] “Actually and Voluntarily FATWA VS ool cal ORT TER Ores 
ee OI TM 464 
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[s 20.10) Accum ccs,. 00, nni Stein 475 | [s 20.28] Agreement as to Choice of 
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[s 20.12] Cause of Aion is. m aande 476 | [s 20.29] Agreement as to Choice of Court— 
[s 20.13] Cause of Action in Writs... 479 Construction of Ouster Clause........... 512 
[s 20.14] Cause of Action in Suits on [s 20.30] Agreement as to Choice of 
Contraerse A 2k 28 480 Court-ignoring of Ouster Clause........ 514 
[s 20.14.1] Making of a Contract... 482 | [s 20.31] Agreement as to Choice of 
[s 20.14.2] Termination............00-.. 485 Court—Jurisdiction Cannot Be 
[s 20.14.3] Performance.. esad aeae 485 Conferred upon a Court Which 
[s 20.15] Cause of Action in Other Suits........... 488 EE EESE E Ay, lett 515 
[s 20.16] Section 20 (c) and Article 226 (2) [s 20.32] Agreement as to Choice of Court— 
of the Constitution of India................ 493 Effect on Third Party RRR... 516 
20.17] Comtract.of Agency......cvsssiesiearesy 2s 493 | [s 20.33] Agreement as to Choice of Court— 
[s 20.18] Place Where Money Is Expressly Mandatory in Nature.......:-s-ssssssssseners 516 
or Impliedly Payables. 953.1. PIAM] 494 | [s 20.34] Choice of Court—Invoice, Insurance 
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Is 20.21] Bull of CAMO... seee soseen 


[s 20.1] Legislative Changes 


The Code of Civil Procedure of 1882 substituted the words “every suit” for the words “all 
other suits’. The Code of Civil Procedure of 1908 added the words “wholly or in part” in 
clause (c). The 1908 Code of Civil Procedure also deleted Explanation III to section 17 of the 
1882 Code which related to cause of action in cases of contracts. That was done on account 
of the words “wholly or in part” having been inserted in clause (c). See notes below “Cause of 
Action in Suits on Contracts”. The Code of Civil Procedure (Amendment) Act, 1976 (104 of 
1976) has omitted Explanation I which provided: 

Where a person has a permanent dwelling at one place and also a temporary residence at 


another place, he shall be deemed to reside at both places in respect of any cause of action 
arising at the place where he has such temporary residence. 


With the omission of Explanation I, Explanation II has remained the only Explanation and 
has accordingly, been renumbered as “Explanation”. 


[s 20.2] “Subject to the limitations aforesaid” 


Section 20 of the Code of Civil Procedure enacts the rule as to the forums in all cases 
not falling within the limitations of sections 15 to 19 of the Code of Civil Procedure, 1908, 
as is made clear by the opening words “Subject to the limitations aforesaid” appearing in 
section 20.*°'° 


2616. Ranjana Nagpal v Devi Ram, AIR 2002 H P 166. 


Other suits to be instituted where defendants reside or cause of action arises Sec 20 463 


“Subject to the limitations aforesaid” makes it clear that it is a residuary provision and covers 
those cases not falling within sections 15 to 19 of the Code of Civil Procedure, 1908.7 If 
the torts take place outside India, then the provision of section 20 would apply. Moreover, the 
court said that the expression “at such place” which falls under Explanation to section 20 and 
the word “or” suggests that if the case falls within the later part of the Explanation, i.e., where 
the defendant does not have a sole office but has a principal office at one place and also have 
a subordinate office at another place, the court within whose jurisdiction it has subordinate 
office alone shall have jurisdiction “in respect of the cause of action”.**!* 


The limitations are the pecuniary and other limitations referred to in section 16. (See 
note under the same heading below that section.) The former section was a residuary 
section referring to “all other suits” and as such was held to be subject to section 19.7!” 
The present section overlaps section 19 and is subject to section 16 and by implication to 
section 15. Therefore, a suit involving adjudication of title to land situated wholly outside the 
City of Calcutta cannot be instituted in the original side of the High Court of Calcutta, even 
though the cause of action might have arisen within its limits.*°° 


[s 20.3] High Courts 


Section 120 provides that the section is not to apply to high courts exercising their original 
civil jurisdiction." 


[s 20.4] Scope and Principle of the Section 


Clauses (a), (b) and (c) of section 20 are independent of each other.” 


This is a general section embracing all personal actions. At common law, actions are 
either personal or real. Personal actions are also called transitory because they may occur 
anywhere, such as actions for tort to persons or to movable property or suits on contracts. 
Real actions are actions against the res or property and are called local because they must 
be brought in the forum where the immovable property is situated. An action may also be 
a mixed action being partly real and partly personal. Torts to immovable property such as 
trespass and nuisance are mixed actions and are referred to in section 16(e). Otherwise, 
section 16 deals with real and local actions, while sections 19 and 20 deal with personal or 
transitory actions. Thus, a suit for a declaration that certain documents are void as having 
been obtained fraudulently and for injunction restraining the defendant from using them is 
one of the personal reliefs falling under this section and not under section 16(d) as it is not 
for determining any right to or interest in an immovable property though such property is 
the subject matter of the impugned documents.” The principle underlying section 20(a) 
and section 20(b) is that the suit is to be instituted at the place where the defendant can 
defend the suit without undue trouble.*°” 
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In Dashrath Rupsingh Rathod, the Apex Court summarised the judicial approach on the 


issue of jurisdiction under section 20 and stated the position thus: 


A plain reading of Section 20 of the CPC arguably allows the plaintiff a multitude 
of choices in regard to where it may institute its lis, suit or action. Corporations and 
partnership firms, and even sole proprietorship concerns, could well be transacting business 
simultaneously in several cities. If clauses (a) and (b) of Section 20 are to be interpreted 
disjunctively from clause (c), as the use of the word “or” appears to permit the plaintiff 
to file the suit at any of the places where the cause of action may have arisen regardless 
of whether the defendant has even a subordinate office at that place. However, if the 
defendant's location is to form the fulcrum of jurisdiction, and it has an office also at the 
place where the cause of action has occurred, it has been held that the plaintiff is precluded 
from instituting the suit anywhere else. Obviously, this is also because every other place 
would constitute a forum non conveniens. This Court has harmonised the various hues of 
the conundrum of the place of suing in several cases and has gone to the extent of laying 
down that it should be courts’ endeavour to locate the place where the cause of action 
has substantially arisen and reject others where it may have incidentally arisen. ... if the 
defendant corporation has a subordinate office in the place where the cause of action arises, 
litigation must be instituted at that place alone, regardless of the amplitude of options 
postulated in Section 20 of the CPC.**” 


The limitations mentioned in this section exclude the real and mixed actions of section 16 
and confine the section to personal actions. The plaintiff has the option of suing either: (i) 
where the cause of action has accrued; or (ii) in the forum of the defendant, i.e., where the 
defendant resides, or carries on business or personally works for gain.”°° This alternative is 
shown in the illustrations which are taken from two old cases, the first from Winter v Way?’ 
and the second from DeSouza v Coles?! Before the jurisdiction of a court can be invoked 
under this section, it must be shown that the defendant was actually and voluntarily residing 
or carrying on business or personally working for gain within its jurisdiction at the time of the 
suit. Neither the fact that he once resided there nor that he became a resident thereafter the 
suit was instituted would confer jurisdiction on the court if he was not residing there at the 
commencement of the suit.”°” 


[s 20.4.1] Defendant 


The expression “Defendant” includes corporation or a company registered under the 
Companies Act, 2013.” When the court finds that it has no jurisdiction to entertain the 
suit on the ground that the defendants are staying outside its territorial jurisdiction, the court 
should reject the plaint or return it to the plaintiff for presentation before the proper court or 
dismiss the same in accordance with provisions contained in the Code of Civil Procedure.?©?! 


[s 20.4.2] “Actually and Voluntarily Resides” 


The word “actually” does not necessarily include domicile and excludes constructive 
residence. The word “voluntarily” likewise excludes compulsory residence as when a person is 
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confined to a particular place. The word “resides” means to make an abode for a considerable 
time, to dwell permanently or for a length of time, to have a settled abode for a time. The word 
“actually” means something real and constructive as opposed to speculative. Residence may be 
legal and technical or actual and physical. If the family of a person lives at one place and he 
himself lives for the greater part of the time at another place, he has legal residence where his 
family resides and actual residence where he resides.”°*? The residence contemplated by clauses 
(a) and (b) is of such a nature as to show that the court in which the defendant is sued is his 
natural forum. On the other hand, if a person has been continuously residing in a particular 
place, his temporary absence therefrom will not take away the case out of the scope of clause 
(a). Also, if a person has a house where he ordinarily resides, the fact that he has made available 
for himself another house at a different place where he resides in summer, does not mean that 
he is a permanent resident of that place also.” The fact that a person has a house at the place 
of his birth but has made a permanent home at another place where he actually resides and 
carried on his vacation, does not mean that it is the former place where he actually resides.**™ 


The word “resides” is a flexible one and has many shades of meaning but it must take its 
colour and content from the context in which it appears and cannot be read in isolation. 
According to Websters Dictionary, “to reside” has been defined as meaning “to dwell permanently 
or for any length of time”. The expression “resides” brings with it the concept or incidence of 
some permanency or continuity. The Kerala High Court has held that “Even if there be any 
confusion of thought on this aspect, the legislature did not evidently want to leave any ambiguity 
in the expression and that is why the word “resides” was qualified by the expression “actually and 
voluntarily”.”*°* In the above case, which was a suit for recovery based on pronote, the plaintiff 
and the defendant were both employed in foreign country and at the time of executing the 
promissory note, the defendant was in a foreign country. Even at the time of filing of suit, the 
defendant was in foreign country and not at his permanent residence in India. It was held in the 
above case that the court in India did not have territorial jurisdiction. However, the defendant 
had started residing in India permanently. Therefore, it was observed that accepting the plea 
regarding jurisdiction, even if the plaint were to be returned, it will be presented again before the 
same in view of changed circumstances regarding defendants permanent residence. In that view 
of the matter, the suit was allowed to be disposed of by the same court.”°* 


When the matter was taken to Supreme Court, SB Sinha, J, speaking for the Bench 
explained the point of law involved in the following words: 


Determination in regard to maintainability of the suit, it is trite, must be made with 
reference to the date of the institution of the suit. If a cause of action arises at a later date, 
a fresh suit may lie but that would not mean that the suit which was not maintainable on 
the date of its institution, unless an exceptional case is made out therefor can be held to 
have been validly instituted. Discretion, as is well known, cannot be exercised, arbitrarily 
or capriciously. It must be exercised in accordance with law. When there exists a statute, 
the question of exercise of jurisdiction which would be contrary to the provisions of the 
statute would not arise. Application of doctrine of dominus litus is confined only to the 
cause of action which would fall within Sections 15 to 18 of the Code of Civil Procedure. 
It will have no application in a case where the provisions of Section 20 theren is sought to 
be invoked.” 
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The legislature has used the word “resides” at various places in different contexts in the 
code. It is sometimes used in a more restricted sense and sometimes in an extended sense; (see 
section 136 and O XXV, rule 1). The word, therefore, has to be construed according to the 
intention of the legislature. However, there is no distinction between the word “resides” as used 
in sections 16, 19 and 20 and the word “dwell” in clause 12 of the Letters Patent. Hence, cases 
decided on the latter word would be authorities on the construction of the former. The words 
“actually and voluntarily resides” in clauses (a) and (b) refer to natural and not juristic persons. 
They have, therefore, no application to government or legal persons like registered companies. 


As regards personal actions, residence gives jurisdiction even when the cause of action has 
arisen outside India.” Thus, a partner could sue in the court at Bulsar for dissolution of 
partnership commenced and carried on in foreign territory since the defendant partner resided 
in Bulsar at the time of the institution of the suit.**’ On the other hand, if the cause of action 
has arisen within its jurisdiction, a court in India can entertain a suit against a non-resident 
foreigner. 


Where in a suit for damages the telegram was sent from place C by defendant to American 
Consulate, for deciding cause of action, it was observed that since the defendants were residing 
at place H, the plaintiff can file suit either at place H or at place C from where telegram was 

2640 
sent. 


The court has no jurisdiction in a suit against a non-resident foreigner on a cause of action 
which arose wholly outside the Indian territory.” As already stated, the court has jurisdiction 
to entertain a suit against a foreigner resident within the limits of its jurisdiction in respect of 
a cause of action that has accrued abroad.” A foreigner is not exempt from the jurisdiction 
of Indian courts.*? If a foreigner resident himself carries on business or personally works for 
gain, in India, it is clear that he is amenable to the jurisdiction of Indian courts. But what if a 
foreigner does not reside, or does not himself carry on business or personally work for gain in 
India, and: 


(i) the cause of action arises within the local limits of an Indian court; or 


(ii) the cause of action arises outside India but the foreigner carries on business through 
his agent within the local limits of an Indian court. 


As to case (a), it is settled that a non-resident foreigner, who is a subject of a foreign state 
such as a protected native state before independence may be sued in the court of India if the 
cause of action arises within the jurisdiction of such court.” 


Thus, if A, a subject of the native state of Sangli and residing at Sangli, borrows money 
from B at Belgaum, B may sue A for recovery of money in the Belgaum court, for the cause of 
action arises at Belgaum. The rule of private international law that a court has no jurisdiction 
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to entertain a suit against a foreigner who does not reside within its jurisdiction and who has 
not submitted to it, is subject to the rules of municipal law. A suit is accordingly, maintainable 
in an Indian court within its jurisdiction.**” A decree passed in such a suit, however, would not 
be enforceable in a foreign court and where the decree is against several defendants, some of 
whom are residing within the jurisdiction and some others not, it will be executable against all 
within the state; outside the state it will not be executable against non-resident foreigners.2“% 


As to case (b), the High Court of Bombay in one case held that where no part of the cause 
of action arose in Bombay, it had no jurisdiction to entertain a suit against a foreigner who 
did not reside in Bombay, but carried on business through an agent in Bombay;*™” but this 
decision was disapproved in the later case of Girdhar v Kassiga.*** The point arose in a later 
case before the Privy Council, but it was left open.2“? The Madras High Court has held that 
the expression “carrying on business” in clause 12 of the Letters Patent included carrying 
on business through an agent in British India by foreigners living outside jurisdiction.” 
It has been held that a suit for specific performance of an agreement to convey immovable 
property situated within India could be instituted in the court within whose jurisdiction the 
properties are situated, wherever the agreement might have been entered into and even when 
the defendant is a non-resident foreigner.” The question of whether the defendant resides 
within jurisdiction is relevant only when he is a foreigner. A decree passed by a court against 
its own citizen who owns a permanent dwelling house at the place is not open to attack on 
the ground that at the time of the action, he was not actually residing there or submitted to 
its jurisdiction.” The fortuitous presence of the ship in the Bombay harbour will not entitle 
the owner to file a limitation action in the absence of any claim being made or apprehended 
against him or the vessel in that court. Therefore, bringing the ship to the Bombay Port, in 
order to confer jurisdiction on Bombay High Court, has the character of forum shopping, 
rather than anything else. The presence of a foreign defendant, who appeared under protest 
to contest jurisdiction, cannot be considered as conferring jurisdiction on the court to take 
action. Unless a foreign defendant either resides within jurisdiction or voluntarily appears or 
has contracted to submit to the jurisdiction of the court, it is not possible to hold that the court 
will have the jurisdiction against the foreign defendant.” Where the cargo was discharged by 
the vessel at the Madras port instead of Calcutta port where it was agreed to be discharged, the 
Madras High Court would have admiralty jurisdiction to decide the suit filed by the owner of 
goods for damages for breach of court act when the suit was filed at the time when the ship 
was berthed in the Port of Madras. It cannot be said in such a case that the Madras High Court 
would have no such jurisdiction as the agreement between parties conferred jurisdiction on 
the courts in the country where the carrier has his principal place of business namely that of 


2645. Narain v Balabadra, AIR 1957 Pat 256. 

2646. Narasinga Rao v Sankar Saran, AIR 1958 All 775; Maloji Nar Singh Rao v Shankar Saran, affirmed in 
AIR 1962 SC 1737; Karnataka Films v Official Receiver, Madras, AIR 1952 Mad 481. 

2647. Kesowji v Khimji (1888) ILR 12 Bom 507. 

2648. Girdhar v Kassiga, (1893) ILR 17 Bom 662 (a case under the Presidency Small Cause Courts Act, 1882, 
section 18). 

2649. Annamalai v Murugasa, (1903) ILR 26 Mad 544 : 30 IA 220 (a case under section 17 of the Code of 
Civil Procedure of 1882, corresponding with section 20 of the Code of Civil Procedure, 1908). 

2650. Janoo v Batchu, AIR 1924 Mad 158 : (1936) 45 Mad LJ 471; dissenting from ILR 12 Bom 507; 
Girdhar v Kassiga, (1893) ILR 17 Bom 662. 

2651. Md Yusuf v Subramaniam Chettiar, AIR 1950 Mad 27 : (1949) 2 Mad LJ 735; Panchanan v Tarapada, 
AIR 1961 Cal 193 : 65 Cal WN 661. 

2652. Jhumarla v Tansukrai, AIR 1957 Assam 127. 

2653. World Tanker Carrier Corp v SNP Shipping Services Put Ltd, (1998) 5 SCC 310. 


468 Sec 20 Part I—Suits in General 


Canada in the instant case. It was more so when there was no ouster of jurisdiction in respect 


of other courts.” 


A contract was entered into by the plaintiff with a foreign company incorporated in the 
United States of America for the supply of brass dross of guaranteed 90% of metallic recovery. 
The foreign company had been carrying on its business in India through agents. The offer for 
supply was given and a contract signed by an Indian agency on behalf of a foreign company in 
New Delhi. It was held that a suit against the foreign company can be filed in New Delhi.*©° 


[s 20.4.3] “Dwells” Within the Meaning of Clause 12 of Letters Patent 


The dwelling or residence must be of a more or less permanent character. It must be of such 
a nature as to show that the high court in which a defendant is sued is his natural forum.”°°¢ 
Therefore, when the defendant has a permanent dwelling at one place, he cannot be said 
to “dwell” at a place where he has lodged for a temporary purpose only; eg, to defend a suit 
brought against him,’°” or for a change while on leave.*°* 


It has been held by the Supreme Court that the jurisdiction of a court under section 20 is 
different from its jurisdiction under clause 12 of the Letters Patent, and thus, same considerations 
would not apply in the determination of jurisdiction of courts under section 20 of the CPC 
and clause 12 of the Letters Patent. Therefore, the plaintiff did not have an absolute right to 
bring proceedings in the high court and can only do so with the prior leave of the court.”°° 


Every person is deemed in law to have a dwelling or place of residence, and so if he has 
no permanent place of residence, he will be deemed to “dwell” where he is actually staying 
at the time. Thus, where a defendant, who was a political agent in Kolhapur, residing in a 
government building there, sold his furniture and other effects and left Kolhapur on a year’s 
furlough, and while en route to England stayed in Bombay for three days before sailing, he was 
held to dwell in Bombay so as to give jurisdiction to the high court in a suit instituted against 
him during his stay in Bombay.**® In a Calcutta case, a racing man, who had come to Calcutta 
for a month for racing, was held to dwell in Calcutta for he had no other residence at the time 
when the suit was instituted against him.?®® 


On the other hand, a person may have more than one permanent place of residence at the 
same time. If so, he will be deemed to “dwell” in any one of the places where he is actually staying 
for the time being, and he may be sued in that place. In Order v Skinner,®? the defendant, 
who had a dwelling place in Mussoorie, was held under the circumstances of the case, to have 
another dwelling place in Bilaspur. Similarly, where a defendant spent his time alternately in 
Calcutta and the mofussil, it was held that he could be sued in Calcutta where he was residing at 
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the time of institution of the suit;*° but a person who has been living and carrying on business 
in Bombay for 20 years cannot be said to be residing at Ahmedabad because he has a family 
house in Ahmedabad which he visits occasionally; in such a case, Ahmedabad cannot be said 
to be one of his places of residence.” Where an Acharya (Hindu head-priest), who had his 
permanent place of residence at Nathdwar, where he had been installed on the gadi in 1879, 
came to Bombay for the first time in April 1889 at the invitation of his devotees and stayed in 
a house which he had purchased in 1888 for occasional residence and exchanged visits with his 
followers, it was held in a suit that could be brought against him in Bombay in May 1889 that 
he did not “dwell” in Bombay.” Where a person who was domiciled and resided in Mysore 
left his house in charge of a servant, and hired a house in Madras to which he brought his wife 
and family, and apprenticed himself for a year to a vakil in Madras, it was held in a suit brought 
against him in Madras some months after his residence there that inasmuch as he had taken 
up his abode in Madras, meaning to remain there for several months, and was actually living 
there when the suit was instituted, he “dwelled” in Madras within the meaning of clause 12 of 
the Letters Patent.” 


[s 20.4.4] “Carries on business” 


These words also occur in clause 12 of the Letters Patent, and the decisions under that 
clause apply equally to cases arising under sections 16, 19 and 20. The word “business” is 
used in a restricted sense? and is limited to commercial business. The expression “carries on 
business” is intended to relate to business in which a man may contract debts and is liable to 
be sued by persons having business transactions with him.’°* In the case of a work’s contract, 
the place where the contract was executed and the place where it was performed would both 
give jurisdiction.“ A Hindu priest who receives offerings from his followers cannot be said to 
carry on business, although the offerings are on such a large scale that he employs servants to 
collect and keep an account of them.?®? A zamindari business has been held not to be the kind 
of business contemplated by this section,”*’' A person may be carrying on business at a place 
where he has no office or regular establishment. Thus, a person residing in the mofussil who 
goes once or twice a week from the mofussil to a friend’s house in Calcutta and does business 
there will be said to “carry on business” in Calcutta.” The business need not be carried on 
personally.’ The phrase “carries on business” is used as distinct from the phrase “personally 
works for gain”. It does not involve actual presence or personal effort and a man may carry on 
business in a place through an agent or through a manager or by his servants without having 
ever gone there. It means having an interest in a business at that place, a voice in what is 
done, a share in the gain or loss and some control, if not over the actual method of working, 
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at any rate upon the existence of the business.*°’* The expression “carries on business”, has the 
connotation of permanence and regularity in order to distinguish it from an isolated act or 
activity. The amplitude of the expression “carries on business” cannot, however, be restricted, 
merely because it is used in conjunction with the words “personally works for gain”. Nor is it 
possible to read into the expression “carries on business’, the element of gain or of profit in the 
activity that is carried on. The expression is much wider than what the expression in normal 
parlance connotes, because of the ambit of a civil action within the meaning of section 9 of the 
Code;?75 but it is necessary that the following three conditions should concur, namely: 


(i) 


(ii) 


(iii) 


The agent must be a special agent who attends exclusively to the business of the 
principal and carries it on in the name of the principal and not a general agent 
who does business for any one that pays him. Thus, a trader in the mofussil who 
habitually sends grain to Madras for sale by a firm of commission agents who 
have an independent business of selling goods for others on commission, cannot 
be said to “carry on business” in Madras.*°”° So, a firm in England, carrying on 
business in the name of AB & Co, which employs upon the usual terms a Bombay 
firm carrying on business in the name of CD & Co, to act as the English firm’s 
commission agents in Bombay, does not “carry on business” in Bombay so as to 
render itself liable to be sued in Bombay.” 


The person acting as agent must be an agent in the strict sense of the term. The 
manager of a joint Hindu family is not an “agent” within the meaning of this 
condition.?® 


To constitute “carrying on business” at a certain place, the essential part of the 
business must take place in that place. Therefore, a retail dealer who sells goods in 
the mofussil cannot be said to “carry on business” in Bombay merely because he has 
an agent in Bombay to import and purchase his stock for him. He cannot be said 
to carry on business in Bombay unless his agent made sales there on his behalf.?°” 
A Calcutta firm that employs an agent at Amritsar who has no power to receive 
money or to enter into contracts, but only collects orders which are forwarded 
to and dealt with in Calcutta, cannot be said to do business in Amritsar;?°*° but, 
a Bombay firm that has a branch office at Amritsar, where orders are received 
subject to confirmation by the head office at Bombay, and where money is paid and 
disbursed, is carrying on business at Amritsar and is liable to be sued at Amritsar. ”®® 
Similarly, a life assurance company which carries on business in Bombay and 
employs an agent at Madras who acts merely as a Post Office forwarding proposals 
and sending moneys cannot be said to do business in Madras.*°** Where a contract 
of insurance was made at place A and the insurance amount was also payable there, 
a suit filed at place B where the insurance company had a branch office was held 
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not maintainable.?> Where the plaintiff instituted a suit at Kozhikode alleging 
that its account with the defendant Bank at its Calcutta branch had been wrongly 
debited and it was claimed that that court had jurisdiction as the defendant had a 
branch there, it was held that the existence of a branch was not part of the cause of 
action and that the Kozhikode court therefore, had no jurisdiction;** but, when 
a company though incorporated outside India gets itself registered in India and 
does business in a place in India through its agent authorised to accept insurance 
proposals, and to pay claims, and to do other business incidental to the work of 
agency, the company carries on business at the place of business in India. 


[s 20.4.5] Government and Railways 


Regarding the words “carries on business” in clauses (a) and (b), there was at one time a 
conflict of judicial opinion as to whether they can apply to government. Some decisions drew 
a distinction between the activities of a government attributable to its sovereign character 
such as war, defence and the like and the commercial activities in which it engages like any 
of its subjects and held that in respect of the latter, the suit relating to such activities could 
be instituted in the court within whose jurisdiction the head office is situated.*°*° A number 
of other decisions, on the other hand, held that though this distinction may be material 
on the question of liability of the government, it had no relevance on the question of the 
forum wherein the government could be sued, that it could not be said of the government 
that it carries on business within the meaning of section 20 and therefore a suit against the 
government could be instituted where the cause of action arose wholly or in part.” The 
controversy is set at rest by the Supreme Court in UOJ v Sri Ladulal Jain’®** where it stated 
that the principle underlying clauses (a) and (b) is that the suit should be instituted at a place 
where the defendant would be in a position to defend the action against it effectively and 
without trouble and that the running of railways by the government was a business activity and 
that accordingly, the court of the subordinate judges at Gauhati within whose jurisdiction the 
railway has its headquarters had jurisdiction to entertain the suit. The mere fact, however, that 
the particular railway run by the government has its headquarters within the jurisdiction of the 
court is not enough. In order to attract the jurisdiction of that particular court, the plaintiff 
would have to show that the railway administration in respect whereof the liability arose is the 
one to which liability can be fastened by virtue of the provisions of the Railways Act, 1890. 
If there is a claim against the Union of India in respect of loss which occurred either at the 
dispatching station or the destination station or along the railway line, such a claim can be 
entertained against the Union of India, although the place where the loss occurred is outside 
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the jurisdiction of the court, provided the Union of India is carrying on administration of the 
railways within its jurisdiction.” Conversely, if the headquarters of a railway administration 
are situated within the jurisdiction of the court where the suit is filed, the jurisdiction of that 
court would be attracted if the cause of action has arisen wholly or in part within the local 
limits of its jurisdiction.?°° 


Where a suit is governed by section 80, Indian Railways Act, 1890, the forum has to be 
determined solely on the basis of that section. The provisions of section 20, Code of Civil 
Procedure or of section 18, Presidency Small Cause Courts Act, 1882, do not apply.” Under 
section 80, Indian Railways Act, 1890, a suit for compensation for loss of life of, or personal 
injury to, a passenger, or for damage, deterioration or non-delivery of animals or goods, 
could be instituted at the court having jurisdiction: (i) over the place at which the passenger 
obtained his pass or purchased his ticket or the animals or goods were delivered for carriage, 
as the case may be; or (ii) over the place in which the destination station lies; or (ili) loss, 
injury, destruction, damage or deterioration occurred.” In a Bombay case, a suit was filed for 
damages against the railway administration for the loss of goods in transit. Another party was 
also made defendant and leave of the court was obtained under section 20(b) for filing the suit 
in the particular court, even though that court did not have jurisdiction against the railway 
administration under section 80, Indian Railways Act, 1890. It was held that while section 20 
of the Code of Civil Procedure is a general provision for suits, section 80, Indian Railways Act, 
1890, is a special provision for railways and therefore, permission granted under section 20 
of the Code of Civil Procedure would be of no avail in the circumstances.” Contract was 
entered into with the Divisional Superintendent of Railways at Lucknow. Lucknow being in 
Northern Railways and headquarters of Northern Railways being at Delhi, the suit could be 
filed against the Union of India in Delhi. The contract was for building or maintenance of 
the staff quarters which are all necessary and incidental adjuncts to the business of running 
of railways. The running of railways does not mean only the transporting of passengers and 
goods, but would also inevitably include within it all the works like building quarters, laying 
down rails and all acts connected with the running of the railways.” The impugned orders of 
the Central Government (at Delhi) fixed the selling price and retention price of aluminium. 
The petitioner company, with its head office at Calcutta, alleged that it had suffered loss owing 
to such fixation. It was held that the cause of action arose, in part at Calcutta and the Calcutta 
High Court could entertain the writ petition.” A writ petition is not entertained unless the 
petitioner comes with a case that he has been prejudiced by state action. In this case, the state 
action had caused prejudice at Calcutta.” Certain charitable endowments were created by a 
will. The will related to a few temples within the East Thanjore District. Some matter relating 
to the endowment had been disposed of by the Deputy Commissioner. The Commissioner 
had suo moto reopened the matter. A suit to set aside the order of the commissioner was filed 
in the City Civil Court at Madras, in which the office of the Commissioner was situated. An 
objection to territorial jurisdiction of the court was raised in the written statement. It was held 
that only the subordinate judge who had got jurisdiction over the properties situated in Sirkali 
Taluka (which was dealt with by the Will), could entertain the suit. Consequently, the City 
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Civil Court, Madras had no jurisdiction.” Courts were concerned with the central control 
and management of the business concerned. Where the business is not of a commercial nature, 
the suit must be filed against the government at the place where the cause of action arises, 
wholly or in part. The expression “business” (as used in section 20) means commercial business 
and not duties or functions of a sovereign character. The place where the state is carrying on 
business, is a pure question of fact. The test is: what is the nature and purpose of the activity 
in question? If it is commercial in character, the suit can be filed: (i) at the principal place of 
business or principal office; and (ii) also at the place where the cause of action arises, wholly or 
in part.?* A construction contract between the plaintiff and the state government, provided 
that the chief engineer of the state government would have control in the matter. The chief 
engineer's office was at Jaipur, which was also the headquarters of the state government. It was 
held that the suit should be filed at Jaipur. The suit was against both the state government and 
the chief engineer. The main object of section 20 is that the defendants should be able to defend 
the suit without undue trouble.” The courts at Delhi cannot be said to have the jurisdiction 
in regard to all disputes relating to all contracts executed by the Union of India simply because 
the Union of India has its “office” in Delhi. It is not possible to accept the view that Union of 
India carried on business or worked for gain through the Director of Supplies and Disposals, 
New Delhi to confer jurisdiction on the courts at Delhi. The expression “voluntarily resides” 
in section 20 is significant. It necessarily refers to natural persons and not to legal entities. 
Likewise, the expression “carries on business” or “personally works for gain” do not refer to 
functions carried on by the Union of India in discharge of its executing powers conferred by 
the Constitution of India.” 


[s 20.4.6] Place of Residence or Work of Plaintiff 


Unlike defendant(s), the place of residence or business or work of the plaintiff is immaterial 
to ascertain the jurisdiction of the court. It is another matter if the plaintiff and defendant 
are residing or working for gain or doing business within the same locality or the territorial 
jurisdiction of the same court. But in that case also it is the dwelling place, business place 
or working place of the defendant which attracts the jurisdiction of the court with regard 
to dispute between the parties pertaining to movable properties, contract, etc. The point is 
that it is the place of residence, business and work of the defendant(s) which has a bearing 
on the question of jurisdiction of the court under sections 20(a) and (b) of the Code of Civil 
Procedure. 


Where the suit is filed at place G, suit property is situated at place S and the defendant also 
resides at place S. In such a case, territorial jurisdiction of the trial court extends to place S, also 
the application filed by the defendant seeking hearing of the suit at place S, cannot be rejected 
on the ground that the plaintiff resides at place G.’”" 


[s 20.5] Old Explanation I, Temporary Residence 


The Calcutta High Court on the strength of Explanation | as it stood before its omission 
held in a case where the defendant had a permanent residence at Gopalganj but resided at 
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Calcutta where he carried on business that a suit in which the cause of action arose at Calcutta 
could be brought in the Court at Gopalganj.””” Thus, Explanation | was relevant only in 
relation to the Court having jurisdiction where the defendant had a dwelling elsewhere.’”” 
Under the deeming provision in Explanation I, if a person had a permanent dwelling at one 
place and a temporary residence elsewhere he was said to reside at both the places. Under the 
main part of the section, a suit can be filed (i) where the defendant actually and voluntarily 
resides or (ii) where he carries on business or (iii) where he personally works for gain or (iy) 
where the cause of action arises wholly or in part. By providing deemed residence at both the 
places, was the object to extend the scope of the operative part of the section? If that was so, 
there was no point in providing a further requirement of the cause of action arising at the place 
of his temporary residence. If the object was as the Madras High Court said to give jurisdiction 
to the Court where the permanent dwelling is situated, the requirement of the cause of action 
arising at the temporary residence was unnecessary. The deeming double residence did not also 
specify that both were places of his actual and voluntary residence so as to be in harmony with 
the main part of the section. Explanation I has thus been rightly omitted. 


[s 20.6] Section 16(c) and Section 20—Choice of Court 


See notes to section 16 under the same heading. 


[s 20.7] Section 16(d) and Section 20—Choice of Court 


See notes to section 16 under the same heading. 


[s 20.8] Judgment of the Court Not Competent to Deliver It 


See notes under section 11 under the same heading. See notes under heading “Contract 
Providing for Place of Suing”, under section 10 (supra), and “Agreement as to Choice of 
Court”, under section 20 (infra). 


[s 20.9] Leave of the Court 


Leave of court is required when some of the defendants are within and others outside 
jurisdiction. Thus, a suit against the members of a firm, one of whom resides within jurisdiction, 
may be instituted with leave of the court as the non-resident defendants;*™ and if the court 
refuses leave, the suit cannot proceed unless the non-resident defendants acquiesce.” Goods 
kept at a place, A, were damaged by fire. Goods were insured at A, with companies B and 
C. Claim was filed in the court at A. Court at A had jurisdiction against B to entertain the 
claim, but not against C. Court at A can grant leave under section 20(b) to file a claim against 
C.Y% Plaintiff filed a suit for the recovery of certain amounts against six defendants. The 
sixth defendant was a bank, a body corporate incorporated in West Germany and it had a 
branch at Bombay. By an application under section 20(b), leave was sought by the plaintiff 
to institute the suit against the sixth defendant. It was held by the trial court that the leave 
sought for could not be given arbitrarily, especially when the defendant not residing within 
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the territorial jurisdiction of the court happened to be the main defendant. On revision, it was 
held that allegations in the plaint showed that the plaintiff was seeking a decree against the 
sixth defendant in the alternative only. In such a situation, it could not be said at that stage 
that the sixth defendant was the main defendant. All the five defendants and the plaintiff 
were carrying on business at Delhi. Evidence to be produced on their behalf was available 
mostly in Delhi. It was, therefore, in the interest of justice to grant the leave sought for, so as 
to avoid hardship to the plaintiff and to the five defendants.” Leave may be given even after 
institution of the suit,” and even at the stage of appeal.” There is an obligation upon the 
court before granting leave to consider the position of non-resident defendants who do not 
appear as well as to consider the objections of those who appear, and especially, when they are 
the real contestants.’”'° Non-residents include even residents outside India.””'' The merits of 
an order refusing leave under section 20(b), cannot be attacked in an appeal from an order 
returning a plaint to be presented to the proper court.” 


[s 20.10] Acquiesce 


Section 20 of the Code of Civil Procedure of 1882 provided that if a defendant, not residing 
within the jurisdiction, did not apply to the court for a stay of proceedings, he should be 
deemed to have acquiesced in the institution of the suit.”!? The clause has been omitted from 
the Code of Civil Procedure, 1908. There is no provision for such a presumption also in 
sections 22-24. Accordingly, the Calcutta High Court held that a defendant could not be 
deemed to have acquiesced on the ground that he failed to apply for a transfer.””'* In a divorce 
petition under the Hindu Marriage Act, 1955, the defendant had raised objection to territorial 
jurisdiction in the written statement and issue had also been framed on the said objection. 
The Madhya Pradesh High Court held regarding the plea that as the objection was not raised 


about territorial jurisdiction at earliest opportunity, the same cannot be raised at later stage, is 
intenable.””"” 


However, if a party to the suit has admitted the territorial jurisdiction of a court, he would 
be estopped from denying it at a later stage on the ground that he could not both, approbate 
and reprobate.’”'° One defendant carried on business or resided within jurisdiction of the 
court. Another defendant was not residing or carrying on business or personally working for 
gain within the jurisdiction of that court. It is only if he acquiesced that the court would have 
jurisdiction unless leave of court is obtained.” 7 
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[s 20.11] “Personally works for gain” 


These words were inserted to give jurisdiction where a person lives outside the local limits of 
jurisdiction but comes within them to work for gain as the case of a pleader who lives outside 
the jurisdiction of the high court where he practices.” The word “works” implies mental or 
physical effort and does not apply to the receipt of offerings by a Hindu priest.”””’ As already 
stated, the phrase “works for gain” is not applicable to the government,””° nor to companies 
or corporations,”””! 


[s 20.12] Cause of Action 


Section 20 of the CPC recognises the territorial jurisdiction of courts, inter alia, wherever 
the cause of action wholly or in part arises.?”” 


The expression “cause of action” has acquired a judicially settled meaning. In the restricted 
sense, “cause of action’, means the circumstances forming the infraction of the right or the 
immediate occasion for the action. In the wider sense, it means the necessary conditions for 
the maintenance of the suit, including not only the infraction of the right, but the infraction 
coupled with the right itself. Compendiously, the expression means every fact by which it 
would be necessary for the plaintiff to prove, if traversed, in order to support his right to the 
judgment of the court. Every fact which is necessary to be proved, as distinguished from every 
piece of evidence which is necessary to prove each fact, comprises “cause of action”. It has to be 
left to be determined in each individual case as to where the cause of action arises.*””* The cause 
of action means the circumstances forming infraction of the right or immediate occasion for 
action. It is left to be determined in each individual case as to where the cause of action arises. 
The cause of action in suit/petition has no reference to the defence taken in the suit, nor is it 
related to the evidence by which the cause of action is established.’ 


A suit is always based on a cause of action. There can be no suit without a cause of action 
and such cause of action having accrued to the plaintiff, the jurisdiction of the court in a matter 
of contract will depend on the situs of the contract and the cause of action arising through 
connecting factors. A cause of action is a bundle of facts which taken with the law applicable, 
gives the plaintiff a right to relief against the defendant.’ It must include some act done by 
the defendant since in the absence of an act no cause of action can possibly accrue.’””* It is not 
limited to actual infringement of right sued on, but includes all the material facts on which it 
is founded.”””” It does not comprise of evidence necessary to prove such facts, but every fact 
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necessary for the plaintiff to prove to enable him to obtain a decree.’”** Everything which if not 
proved would give the defendant a right to immediate judgment must be part of the cause of 
action;”’” but it has no relation whatever to the defence which may be set up by the defendant 
nor does it depend upon the character of the relief prayed for by the plaintiff.” “A cause of 
action’ means every fact, which, if traversed, it would be necessary for the plaintiff to prove in 
order to support his right to a judgment of the court.’”*" It is a media upon which the plaintiff 
asks the court to arrive at a conclusion in his favour.””” In legal parlance, the expression “cause 
of action” is generally understood to mean a situation or a state of facts that entitle a party to 
maintain an action in a court or a tribunal; a group of operative facts giving rise to one or more 
bases for suing; a factual situation that entitles one person to obtain a remedy in court from 
another person.””* 


The cause of action must be antecedent to the institution of the suit.” Accordingly, when 
a plaintiff filed a suit for ejectment 15 days before he was entitled to possession, he failed for 
want of cause of action.”” The death of the assured is a material part of the cause of action, 
the plaintiff is bound to prove the fact if traversed and if not proved, the defendant will have 
an immediate right to judgment. Hence, the court at the place where the assured died has 
jurisdiction to try a suit for recovery of the insurance money.’ Courts in whose jurisdiction 
the cheques were dishonoured shall have the jurisdiction.””” 


Where the work in question was awarded and executed in Maharashtra, the show cause 
notice was in Maharashtra by the Assistant Labour Commissioner, the whole cause of action 
took place in Maharashtra and respondents 7 to 9, against whom petitioner claims a cause of 
action, are based in Maharashtra, mere impleadment of Coal India Ltd, the nodal authority, or 
of Union of India will not confer jurisdiction to Delhi High Court.?”** 


In a case relating to agreement of settlement between bank and loanee a dispute arose as to 
territorial jurisdiction of court. Every act connected with the loan was performed by the parties 
at Delhi, like communication as regards increased offer in the original proposal was made by 
the plaintiff to the office of the bank at Delhi, the draft attached to the said communication 
was also issued by bank at Delhi, even proceedings of meetings of the independent settlement 
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advisory, wherein the plaintiff participated, took place at the head office of the bank at Delhi. 
The High Court of Delhi held that mere communication of the letter of repudiation of the 
settlement agreement was sent from Meerut to Ghaziabad would not divest the High Court at 
Delhi of territorial jurisdiction.” 


In a case where petition seeking appointment of arbitrator was filed, it was held that major 
part of cause of action arose within the jurisdiction of Jharkhand State and within the district 
of Bokaro and, therefore, section 20 of the Code of Civil Procedure read with section 2(1) 
(c) and section 11(12)(b) of the Arbitration and Conciliation Act, 1996, confers territorial 
jurisdiction to Jharkhand High Court.” 


Section 45 of the Arbitration and Conciliation Act, 1996, mandates that a judicial authority 
under certain circumstances has to mandatorily refer the parties to arbitration, unless it finds 
that the said agreement is null and void, inoperative or incapable of being performed. A 
judicial authority has no option but to refer the parties to arbitration notwithstanding anything 
contained in the Arbitration and Conciliation Act, 1996, or in the CPC. Thus, even if, under 
section 9 read with section 20 of the CPC, the high court had the jurisdiction to entertain the 
suit, once a request is made by one of the parties to refer the parties to arbitration, the high 
court is bound to refer the parties to arbitration unless it finds that the said agreement referred 
to in section 44 was null and void, inoperative or incapable of being performed. Section 45 
does not even require a formal application to be made for the purpose. It refers to the request 
of one of the parties or any person claiming through or under him to refer the parties to 
arbitration.” ^ 


When it comes to the question of territorial jurisdiction relating to the application under 
section 11 of the Arbitration and Conciliation Act, 1996, section 20 becomes relevant.” ^ 


In a suit for injunction in the case of infringement of patent under the Patents Act, 1970, 
it was held that the industrial unit where two products were manufactured by the plaintiff was 
situated in SIIDCUL, Pant Nagar within the limits of Udham Singh Nagar, Uttarakhand and 
hence the court at Uttarakhand would have jurisdiction. However, because of suppression of 
facts, the discretionary relief of injunction was refused.?”” 


The provisions of Hindu Adoptions and Maintenance Act, 1956, are beneficial for women 
and infirm old parents for their maintenance while in distress. It cannot be presumed by any 
stretch of imagination that such person in distress would have to run from pillar to post for 
relief under the provisions of Hindu Adoptions and Maintenance Act, 1956, if the husband 
or son keeps on changing his residence or prefers to reside in a far away town from the town 
of wife or parents. In view of this taking of recourse to clause (c) of section 20 of the CPC, 
the proceedings could be instituted at the place of residence of wife, who is residing at a 
different place than her husband. The family court at the place where wife and daughter reside, 
therefore, shall have jurisdiction to entertain the said petition filed by the appellants under the 
provisions of Hindu Adoptions and Maintenance Act, 1956, and the Special Marriage Act, 
195 4 2744 
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[s 20.13] Cause of Action in Writs 


In order to confer jurisdiction on a high court to entertain a writ petition or a special civil 
application, the high court must be satisfied from the entire facts pleaded in support of the 
cause of action that those facts do constitute a cause so as to empower the court to decide a 
dispute which has, at least in part, arisen within its jurisdiction. It is clear that each and every 
fact pleaded in the application does not ipso facto \ead to the conclusion that those facts give 
rise to a cause of action within the court's territorial jurisdiction unless those facts pleaded are 
such which have a nexus or relevance with the /is that is involved in the case. Facts which have 
no bearing with the /is or the dispute involved in the case, do not give rise to a cause of action 
so as to confer territorial jurisdiction on the court concerned.*”* 


The entire bundle of facts pleaded need not constitute a cause of action as what is necessary 
to be proved before the petitioner can obtain a decree in the material facts. 


The expression “material facts” is also known as integral facts. Keeping in view the 
expressions used in clause (2) of Article 226 of the Constitution of India, indisputably even 
if a small fraction of “cause of action” accrues within the jurisdiction of the court, the court 
will have jurisdiction in the matter. However, even if a small part of “cause of action”, arises 
within the territorial jurisdiction of the high court, the same by itself may not be considered 
to be a determinative factor compelling the high court to decide the matter on merit. In 
appropriate cases, the court may refuse to exercise its discretionary jurisdiction by invoking 
the doctrine of forum conveniens.”’*° In Ambika Industries v Commissioner of Central Excise,” 7 
the Supreme Court followed its earlier judgement in Kusum Ingots & Alloys Ltd,” and held 
that although in view of section 141 of the CPC, the provisions thereof would not apply to 
writ proceedings, the expressions used in section 20(c) and Article 226(2) of the Constitution, 
being pari materia, the decisions of the Supreme Court rendered on the interpretation of 
section 20(c) of the CPC shall apply to the writ proceedings also. 


In a dispute arising out of breach of contract, it was held by the Allahabad High Court that 
acceptance of tender and its communication by respondents to petitioners by e-mail at the 
place where petitioner carried on his business amounted to completion of contract. Therefore, 
part of cause of action having arisen at that place in the State of Uttar Pradesh, the Allahabad 
High Court has territorial jurisdiction to entertain writ petition. It was further held in the case 
that any ouster clause in the contract can oust the territorial jurisdiction of civil court but not 
of the high court under Article 226, which cannot be curtailed even by statute.””” 


A full bench of the Kerala High Court has held that in view of the provisions contained in 
Article 226(2) of the Constitution of India, a writ petition can be maintained in a high court 
within the territorial jurisdiction of which an integral part of the cause of action has arisen. 
Though the expression “cause of action” is not defined either in the Constitution or in the 
Code of Civil Procedure, it has to be understood in the light of section 20(c) and it means a 
bundle of facts which is required to be proven by a petitioner or a plaintiff to seek relief in a 
court of law.”””° 
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The Supreme Court has held that “cause of action” referred to in Article 226(2) of the 
Constitution, carries the same meaning as section 20(c) of the CPC. The high court can issue 
a writ when the person or the authority against whom the writ is issued is located outside 
its territorial jurisdiction, if the cause of action wholly or partially arises within the court’s 
territorial jurisdiction. The question of whether or not the cause of action wholly or in part has 
arisen within the territorial limit of any high court has to be decided in the light of the nature 
and character of the proceedings under Article 226.*””! 


[s 20.14] Cause of Action in Suits on Contracts 


The corresponding section of the Code of Civil Procedure of 1882 merely referred to the 
place where the cause of action arose. It was not clear whether this meant the whole cause of 
action or any part to the cause of action. The section was therefore amended by section 7 of 
Act 7 of 1888, which added an Explanation as to the significance of the term when applied to 
contracts. The Explanation was as follows: 

Explanation [IJ—In suits arising out of contract, the cause of action arises within the 
meaning of this section of any of the following places, namely: 
(i) the place where the contract was made; 
(ii) the place where the contract was to be performed or performance thereof 
completed; 
(iii) the place wherein performance of the contract any money to which the suit 
relates was expressly or impliedly payable. 

This Explanation made it clear that in suits on contracts, cause of action meant the whole or 
any part of the cause of action, but it was still not clear that it meant the same in other suits.?” 
In the Code, the words “wholly or in part” have been inserted after the words “cause of action” 
which make it plain that all suits may be instituted where the cause of action arises wholly 
or in part.” Explanation III has been omitted as no longer necessary but it is nevertheless a 
correct statement of what is still the law.” The Supreme Court has laid down the following 
propositions regarding venue for suits on contract: 


(i) Ordinarily, acceptance of an offer and its intimation, result in a contract; hence, a suit 
can be filed in a court within whose jurisdiction the acceptance was communicated. 


(ii) The performance of a contract is part of the cause of action and a suit in respect 
of the breach can always be filed at the place where the contract should have been 
performed or its performance completed. 


(iii) In suits for agency actions, the cause of action arises at the place where the contract 
of agency was made or the place where the actions are to be rendered and the 
payment is to be made by the agent. 


(iv) Part of the cause of action arises where money is expressly or impliedly payable 
under a contract. 


(v) In cases of repudiation of a contract, the place where the repudiation is received, is 
the place where the suit would lie. 
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(vi) Ifa contract is pleaded as part of the cause of action giving jurisdiction to the court 
where the suit is filed and the contract is found to be invalid, such part of the cause 
of action disappears.” 

Some of the connecting factors have been thus set out in the judgment of the Supreme 
Court. In a suit for damages for breach of contract, the cause of action consists of the 
making of the contract, and of its breach, so that the suit may be filed either at the place 
where the contract was made or at the place where it should have been performed and 
the breach occurred. The making of the contract is part of the cause of action. A suit on a 
contract, therefore, can be filed at the place where it was made. The determination of the 
place where the contract was made is part of the law of contract; but, making of an offer on 
a particular place does not form cause of action in a suit for damages for breach of contract. 
Ordinarily, acceptance of an offer and its intimation results in a contract and hence, a 
suit can be filed in a court within whose jurisdiction the acceptance was communicated. 
The performance of a contract is part of cause of action and a suit in respect of the breach 
can always be filed at the place where the contract would have been performed or its 
performance completed. If the contract is to be performed at the place where it is made, 
the suit on the contract is to be filed there and nowhere else. In suits for agency actions, 
the cause of action arises at the place where the contract of agency was made or the place 
where actions are to be rendered and payment is to be made by the agent. Part of the cause 
of action arises where money is expressly or impliedly payable under a contract. In cases of 
repudiation of a contract, the place where repudiation is received is the place where the suit 
would lie. If the contract is pleaded as part of the cause of action giving jurisdiction to the 
court where the suit is filed and the contract is found to be invalid, such part of the cause 
of action disappears. The above are some of the connecting factors,””*° 


In a case relating to breach of confidentiality clause in service contract, the Supreme 
Court has held that “cause of action” and “applicability of law” are two distinct, different and 
independent things and one cannot be confused with the other. The fact that service contract 
was entered into outside India would not be relevant when the breach of confidentiality clause 
took place at Delhi and consequently a court at Delhi would have jurisdiction to try the suit. 
It was observed that though section 20 of the Code has been designed to secure that justice 
might be brought as near as possible to every man’s hearthstone and that the defendant should 
not be put to the trouble and expense of travelling long distances in order to defend himself, 
but in a case of breach of confidentiality clause in a service contract, the place where the breach 
has taken place will have jurisdiction.””” 


All terms of the contract were negotiated and finalised in Bombay. It was, thereafter, that 
the formal contract was engrossed and sent to Ludhiana for the signatures of respondent. The 
respondent's director signed the contract, document and forwarded it to its broker at Bombay, 
for onward transmission to the petitioner for taking necessary action. This issue can be looked 
at in two ways. If the contract is said to have been concluded when the terms were prepared, 
then obviously that took place in Bombay. If the contract is said to have been finalised only 
after both parties had signed, then it is clear that only one of the parties signed at Ludhiana 
and other signed it in Bombay.’”** 


In a suit for damages for breach of contract, the cause of action consists of the making of the 
contract, and of its breach; so that the suit may be filed either at the place where the contract 
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was made or at the place where it should have been performed and the breach occurred.*”” 
Thus, if a contract is made in Poona to be performed in Poona, the whole cause of action arises 
in Poona and the suit for breach can only be filed in the Poona Court; but, if the contract is 
made in Poona to be performed in Belgaum, the suit for its breach can be filed either in the 
Poona or the Belgaum court. No leave of the court is required in respect of a suit where part 
of the cause of action arises out of jurisdiction as in the case of high court suits governed by 
clause 12 of the Letters Patent. But if the suit is for damages for breach of contract to ship 
goods to Calcutta and the goods are rejected at Calcutta, the rejection is part of the cause of 
action and the suit can be filed in the high court at Calcutta with leave under clause 12 of the 
Letters Patent.?” A suit seeking compensation for non-delivery and short delivery of the goods 
instituted in a court within whose jurisdiction neither goods were booked nor were delivered, 
it was held that such court would not have the jurisdiction to entertain the suit.” The real 
place of making of contract is a place where communication came to hand or was received and 
in case of communication by post or telegram, the place where it started its journey and not at 
the place where it ended is the place where cause of action in part would arise and not the place 
where it came to be received.”® In this case, the petitioner entered into an agreement with 
the Government of Maharashtra in 1968. In 1972, the petitioner abandoned the work. Under 
clause 3(b) of the agreement, the appropriate authority of the Government of Maharashtra 
determined a sum to be recovered from the petitioner. Thereafter, a recovery certificate was 
issued by the officer of Maharashtra to the collector of Jhansi (Uttar Pradesh) for recovering 
the above amount as arrears of land revenue. The construction contract was executed in the 
State of Maharashtra. The liability of the contractor for abandonment of the contract arose 
in Maharashtra. It was held that the challenge to the liability as determined by the officer of 
Maharashtra cannot be challenged in the courts in Uttar Pradesh.””°? When port of loading was 
Bombay, and the consignee was located in Zurich, Switzerland, no part of “cause of action”, 
had arisen in Delhi, the defendant did not have principal place of business or habitual residence 
in Delhi, the goods were to travel firstly by sea and thereafter by road, rail or air, the subject 
carriage would constitute multimodal transport thereby attracting the provisions of section 20. 
It was held that the Delhi High Court has no jurisdiction to entertain the suit.7” 


[s 20.14.1] Making of a Contract 


The making of a contract is part of the cause of action. A suit on a contract, therefore, can 
be filed at the place where it was made.” The determination of the place where it was made is 
part of the law of contract. When offeror and offeree are not at one place and exchanging the 
offer and acceptance through post, then the contract would be deemed to have been entered 
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into at the place where the offer was received and the acceptance was posted. The place of 
delivery of acceptance is irrelevant and does not provide any cause of action.” Where the 
goods were sent from place A to place B and the goods, forwarding note contained a clause that 
jurisdiction for deciding disputes between the parties would be at place C and subsequently 
the letter of subrogation and Power of Attorney was granted at place D in favour of the insurer, 
who compensated the consignee for the loss sustained by him in an accident during the said 
transportation, the suit for recovery of damages by the consignee and the insurer against the 
carrier is maintainable before the trial court at place D as subrogation was also a part of “cause 
of action”, which has arisen at place D. 


A contract by correspondence is made at the place where the letter of acceptance is posted 
so far as the proposer is concerned;””® it is repudiated at the place where the letter of such 
repudiation is received.” If acceptance is by performance of a condition, the suit may be 
instituted at the place where the condition is performed.” If the petitioner carries business at 
Calcutta or replies by mails to correspondence made by it, received at Calcutta, this is not an 
integral part of cause of action, so, Calcutta High Court has no jurisdiction to entertain writ 
petition.”””' In Bombay Steam Navigation Co Ltd v UOI, the High Court of Bombay held 
that the making of an offer is part of the cause of action and therefore, a suit could be instituted 
in the court within whose jurisdiction the offer was made. The court held that the receipt of 
acceptance of an offer was part of the cause of action and that therefore, the suit could be filed 
at the place where it was received. Both these points were dissented from by the same high 
court in a subsequent decision on the grounds, firstly, that an offer would be complete only 
when communicated and therefore the mere dispatch of an offer was not sufficient to give 
jurisdiction of the court, and secondly, that as a contract is complete when it is accepted, the 
communication thereof is not a part of the cause of action.” It is well-settled that making 
of an offer at a particular place does not form part of the cause of action in a suit for damages 
for breach of contract. Ordinarily, acceptance of such an offer and its intimation result in a 
contract unless the offeror has waived such intimation or the course of negotiations implies 
an agreement to the contrary. Revocation of a contract is part of the cause of action. Hence, a 
suit can be filed in a court within whose jurisdiction it was communicated.” A tender for the 
construction of a building at Kolhapur was accepted by the government. The acceptance was 
communicated to the contractor by the government at the contractor’s head office in Pune. It 
was held that part of the cause of action arose at Pune. Hence, the Pune court had jurisdiction 
to entertain a petition under section 8(1)(b), read with section 2(b) of the Arbitration Act, 
1940 (repealed by the Arbitration and Conciliation Act, 1996).””” Plaintiff entered into an 
agreement for the sale of silicon by the plaintiff to the defendant. There was preliminary 
negotiation at New Delhi. The agreement was sent by the defendant to the plaintiff and the 
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plaintiff later signed the same at Bhubaneswar, making part payment there. Therefore, the 
acceptance of offer and payment was made at Bhubaneswar, where the cause of action arose.”””° 
The High Court of Punjab held that the place where an agreement was accepted, that is to 
say, where the acceptance of the agreement was conveyed, gives rise to cause of action and to 


jurisdiction under section 20(c).7”” 


The high court in the above cases elaborated its reasoning in these words: 


Clause (c) of section 20 of the Code deals with “cause of action”. In the suit based on 
a contract, the cause of action will consist of the making of the contract and of its breach 
at the place where it is to be performed. An action, therefore, for breach of a contract at 
the option of the plaintiff can be brought either at the place where the contract was made 
or at the place where the breach was committed. In deciding the question as to where the 
contract is made, the court must take into consideration the provisions of Section 4 of 
the Contract Act. A contract is made when an offer of one party is accepted by the other 


party.’””8 

An action for breach of contract can be brought either at the place where the contract was 
made or at the place where the breach was committed. In deciding the question as to where 
the contract is made, the court must take into consideration the provision of section 4 of the 
Contract Act, 1872. A contract is made when an offer of one party is accepted by the other 
party. Where acceptance is conveyed to the plaintiff at C, a part of the cause of action arises 
there and the civil court has jurisdiction to entertain petition under sections 14 and 17 of the 
Arbitration Act, 1940.77? In case of a contract by post or telegram, the contract is complete 
when acceptance of the offer is put in the cause of transmission of the offeror by the offeree 
by posting a letter or dispatching a telegram and it is the place where acceptance is posted 
which is the place where the contract is made. However, in the case of a contract by telephone 
though the offeror and the offeree may be at different places separated by space, they are in 
a sense in the presence of each other in as much as they can instantaneously hear each other. 
Communications by telephone or telex, which are instantaneously heard, stand for that reason 
on a different footing than those by post or telegram and therefore the rule in regard to contracts 
by post or telegram does not apply to those by telephone and telex. In the case it is the latter, 
place where acceptance of the offer is received is the place of the contract.”® Accordingly, 
where the offer was made by the plaintiff by telephonic conversation from Ahmedabad and 
the same was accepted by the defendant by telephonic conversation from Khamgaon, the 
contract was held to have been made at Ahmedabad where the acceptance was communicated 
and a part of the cause of action in a suit for damages for breach of contract arose within the 
jurisdiction of the Ahmedabad court.”® 


In a suit arising out of contract, making or conclusion of the contract and payment form 
important parts in determining the cause of action and consequently the territorial jurisdiction 
of the court. Thus, a suit based on contract can be filed at the place where the contract was 
made or concluded. On acceptance of offer upon making of demand, the contract would 
be complete. Thus, where demand drafts were accepted, the place of acceptance of payment 
would furnish cause of action.” 8 
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When the contract is entered into between the parties at a distance, such a contract 
can invariably be made only by correspondence. In a contract by correspondence, the 
acceptance must be communicated in some perceptible form as suggested or indicated in the 
correspondence between the parties, or by speech or other acts. Thus, the question of whether 
a concluded contract has been made between parties at a distance depends on the facts of the 
case, and such facts must be established by usual evidence. Where a suit is based on a tripartite 
agreement between the parties having their headquarters at distant places and it is clear from 
the contract that the effective date of contract is the date of acceptance of advance payment of 
money by one of the parties as a part of the performance of the contract and it is agreed to pay 
the advance by demand draft payable in the bank at Cochin, the court in Cochin would have 
the jurisdiction to entertain the suit.” As regards repudiation of a contract, the place where 
such repudiation is received is the place where the suit would lie.” If a contract is pleaded 
as part of the cause of action giving jurisdiction to the court where the suit is filed and that 
contract is found to be invalid, such part of the cause of action disappears. Hence, the suit 
cannot be said to be within the jurisdiction of the court.””*” 


[s 20.14.2] Termination 


Revocation or termination of a contract constitutes a part of the cause of action, and 
the place where the same takes place, can vest jurisdiction in the court situated therein. In 
the instant case, although, ostensibly, the letter dated 8 February 1983 tended to formally 
communicate termination of contract by the respondent to the petitioner, yet, in reality, that 
termination and repudiation took place when the petitioner had unmitigatingly conveyed to 
the respondent at B, that the agreed rates could not remain in force from 4 December 1979. 
Petitioner thereby declined to carry out the remaining part of the contract, unless the rates 
were revised. So far as the existing rates were concerned, there was thus, a clear repudiation. 
That having taken place at B with the receipt of the communication from the petitioner, the 
court at B alone had jurisdiction to entertain the petitioner for reference under the Arbitration 
Act, 1940.7% State of Orissa appointed the plaintiff company as mining agent to raise coal 
in a colliery within Orissa. Later, the state terminated the contract. This was done by serving 
a notice of termination. Two notices were served, the first one being served on the plaintiff's 
agent at A, and the second one on the plaintiff company itself at its registered office at B. The 
agent at A had no authority to receive the notice of termination, as per the contract clause. It 
was held that in the circumstances, the termination by the first notice (served on the agent) 
was ineffective and section 229 of the Contract Act, 1872, did not help. It was the notice at B 
that effectively terminated the contract. As the termination at B constituted a part of the cause 
of action, the plaintiff was entitled to sue at B.7® 


[s 20.14.3] Performance 


The performance of a contract is part of the cause of action and a suit in respect of breach can 
always be filed at the place where the contract should have been performed or its performance 
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completed.” An intention was shown in the bank guarantee itself that the amount shall be 
paid to the Finance Secretary to the Government of Sikkim at Gangtok. Accordingly, part of 
the contract was performable at Gangtok so as to satisfy section 49 and there was jurisdiction 
to entertain the suit. When a promise is to be performed without application by the promisee 
and no place is fixed for the performance of it, it is the duty of the promisor to apply to the 
promisee to appoint a reasonable place for the performance of the promise and to perform it 
at such place.”® The usual case is that of a contract for the sale of goods and a suit on such a 
contract may be filed at the place where the goods are deliverable or the price payable.” Thus, 
if goods for delivery at Allahabad are sold according to sample and paid for in Bombay, the 
buyer may sue in Allahabad if the goods prove not to be of sample quality.” When a buyer at 
Kasganj ordered dyes from a seller at Delhi, but after paying for and opening the parcel found 
it to contain only clay, he was entitled to sue for damages at Kasganj.””* Where the textile mill 
was situated in Bombay, the order for purchase of cloth was placed by the party having business 
in Calcutta, the supply of cloth was to be made ex-factory from Bombay, the writ petition 

by the purchaser/petitioner against the mill was found maintainable at Bombay and not in 

Calcutta.’””? If not otherwise provided by the contract, goods sold are deliverable at the place 

where they are sold, or if not ready, at the place of manufacture. If they are sent by common 

carrier at seller’s risk, the contract is performed at the place where they are delivered to the 

buyer or if at buyer's risk, at the place where they are delivered to the carrier.” In the case of a 
Free on Board contract (FOB), Bombay, the place of performance is Bombay.” A suit against 

railway administration for breach of contract for failure to deliver goods could be filed at the 

place where the goods were consigned as that is part of the cause of action.” Such a suit is 

also maintainable at the place where the goods were deliverable.”””” Where a contract for the 

sale of goods made at Calcutta provided for delivery of goods and payment of price at Calcutta, 

the entire cause of action arises there, and a suit for damages for breach of the agreement on 

the ground that the goods were not according to the contract does not lie at Madras where 

the purchaser was to take delivery.’”* Where goods delivered to a common carrier were lost 

through fire while in transit, a suit based on tort would fall under section 19.7” 


The place of performance is generally expressed in the contract and if not so expressed, 
it may be inferred from the nature of the act. Thus, a contract to repair a house must be 
performed where the house is situated, and an agreement to register a mortgage must be 
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performed at the place where the law requires it to be registered. If the place is neither 
expressed in the contract nor implied from the necessities of the case, it will be determined by 
the court according to the intention of the parties, or the provisions of sections 48—49 of 
Contract Act, 1872. 


Thus, in Llewhellin v Chunilal? the court said that looking to the ordinary course of 
business it was the intention of the parties that payment should be made at plaintiff's place 
of business. Similarly, in Sreenath Roy v Cally Das,’* a suit for breach of an agreement to 
mortgage property outside Calcutta was held to lie in Calcutta as the plaintiff's place of 
business was in Calcutta and the defendant would have to repay the money there to redeem. 
Ordinarily, in the case of goods purchased or money borrowed, payment must be made at 
the residence of the seller or lender as the case may be.’ In a contract of service which did 
not fix the place of payment of salary, the salary was held to be payable at the place where 
the service was rendered.”*° In a suit for arrears of salary and travelling allowance against the 
state government, it is the place where the plaintiff was posted and served and not his place of 
residence which matters for the purpose of jurisdiction.” The fact that such a person serves 
a notice under section 80 of the CPC does not confer jurisdiction on the court where it is 
served, as giving of notice does not constitute part of the cause of action.” When A sued B 
on a contract of service made at Hyderabad for service was rendered at Hyderabad, alleging 
that after service was rendered B promised to pay in Madras, the court held that there was no 
consideration for the latter promise, no contract to pay in Madras, and therefore, no breach 
of contract in Madras so as to enable A to sue in Madras.**”* The State of Orissa appointed 
the plaintiff company as “mining agent” to get and raise coal from a colliery within Orissa. 
Plaintiffs contract was terminated by the State of Orissa. Plaintiff sued for damages for breach 
of contract in West Bengal (Alipore, Calcutta), on the ground that he had made purchase of 
machinery at Calcutta to enable him to perform the contract and that the Alipore court had 
jurisdiction. It was held that this did not give the Alipore court jurisdiction. However, in this 
case, under another head, that court was held to have jurisdiction.” Where a suit is filed for 
the recovery of amount paid in advance, jurisdiction vests in the court where the advance is 
made or where the goods are to be delivered.’*"° The principle, that the court of the place where 
the contract of sale of goods is to be performed by delivery of the goods will have jurisdiction 
to entertain a suit in respect of non-delivery as per contract, is well accepted.’*'' Where there 
is a contract for sale of goods, the title to the goods would pass where documents of title 
are delivered if payment is made through banks on receipt of document. Performance of the 
contract in such case has to be completed at the destination, by delivery of documents through 
bank at the destination. Hence, a part of the cause of action arises at the destination.?*”? If 
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the contract is to be performed at the place where it is made, the suit on the contract must 
be filed there and nowhere else. A suit for prompt dower by a Mohammedan wife is a suit on 
contract and the place of performance must be deemed to be the place where the wife has been 
residing." In Dadabhai v Diogo,*\* A at Karwar sent money to his agent in Bombay with 
instructions to negotiate a contract for the purchase and shipment of goods from Bombay to 
Karwar. The agent entered into a contract with B and paid him the money, but B failed to ship 
the goods. A sued B at Karwar, but the court there had no jurisdiction for the contract was 
made and the money paid in Bombay, and the performance was also to be in Bombay by the 
shipment of goods from there. A suit for damages for breach of contract and refund of earnest 
money paid thereunder can be filed at the place where the earnest money was paid as that is 
part of the cause of action and where that was paid by bill and that was accepted, that amount 
must be deemed to have been paid at the place of acceptance and a suit can be instituted at the 
place.?® The rejection or repudiation of a claim under a contract of insurance has been held 
not to be part of the cause of action.”*!® 


[s 20.15] Cause of Action in Other Suits 


In an administration suit, the undertaking to administer is part of the cause of action. 
The grant of probate or letters of administration is part of the cause of action in a suit for a 
legacy or for a distributive share in the estate of an intestate, or in a suit for the administration 
of the estate of the deceased testator or intestate.7*!* A suit against executors for administration 
of estate and for accounts is not a suit for immovable property within section 16 as an inquiry 
into title of property is only incidental and can be instituted at any court where the cause of 
action arises wholly or in part.”® In a contract of bailment, the payment of the bailee’s charge 
is part of the performance of the contract,”®”° and part of the cause of action also accrues at the 
place where the goods bailed are stored.” In the suit where material alteration of a cheque 
fraudulently made is alleged; that fact of the issuance of the cheque constitutes part of the 
cause of action. Hence, the court at the place where the cheque was issued has jurisdiction to 
try such a suit.” A suit for a breach of a contract of betrothal may be filed where the breach 
takes place,”*”> and in case of a contract to marry, at the place where the marriage was to have 
been celebrated.” A suit for damages for misrepresentation will lie at the place where the 
misrepresentation was made,”*? or for wrongful arrest at the place of arrest,””® or for death 
caused by negligence at the place where the death took place,”*”” or for libel at the place of 
publication.*”* In actions in tort, aggravation of damages is not part of the cause of action 
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and no jurisdiction can be founded solely thereon.**” The cause of action in a suit to set aside 
a forged Will arises at the place where the Will was published,’*” or if plaintiff's interest in 
any property is prejudicially affected by the Will, the suit may be filed at the place where that 
property is situated.***' In a suit to set aside a deed of release executed in Calcutta in plaintiff's 
interest in property in Bombay, it was said that the cause of action did not arise wholly in 
Calcutta but included the effect of the release on the Bombay property.” In a contract of 
insurance of goods made in Rangoon, and providing for payment at Rangoon, the Rangoon 
High Court held that the cause of action was at Rangoon and not at the place where the goods 
were destroyed or damaged.”**? However, the Bombay High Court has dissented from this case 
on the ground that the destruction or damage of the goods is part of the cause of action. In 
case of life assurance, it has been held that part of the cause of action arises at the place where 
the death occurs.”®™ A suit for restitution of conjugal rights may be brought in the court of the 
place where the husband resides, or it may be brought in the court of the place where the wife 
resides; but, if the wife has never lived in the husband's house, the suit must be brought at 
the place where the wife resides.?™® A suit for restitution of conjugal rights by Mohammedan 
husband can be filed in the court within whose jurisdiction the marriage took place as under 
the Mohammedan Law, marriage is a contract and not a sacrament.” A suit for restitution of 
conjugal rights can be filed in court within whose jurisdiction the parties are residing and that 
jurisdiction is not lost by either of the parties subsequently leaving the place.” Where a suit 
for restitution of conjugal rights against the wife was filed in a court within whose jurisdiction 
she was living and further relief by way of injunction was claimed against her relations who 
were alleged to have prevented her from joining the plaintiff and they were neither residing nor 
carrying on business within the jurisdiction, it was held that the suit was not maintainable as 
against them.”*” A right to specific relief for declaration of marriage as void is a suit of a civil 
nature. A suit to declare invalid a marriage between a Hindu and a Christian can be filed in 
the court within whose jurisdiction the parties were residing, even if the marriage took place 
elsewhere.™° A suit by a guardian for the custody of his ward removed by the defendant from 
Allahabad to Lahore may be brought in the court at Lahore, or it may be brought in the court 
at Allahabad.?*! A suit for damages for infringement of a trademark may be brought in the 
court of the place where the defendant resides or in the court of the place where the defendant 
publishes advertisement constituting infringement of the trademark.” 


In another case relating to trademark violation under the Trade Marks Act, 1999, a Division 
Bench of the Delhi High Court held that the provisions of section 134 of the Act do not 
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override the provisions of section 20 of the Code but provide an additional forum and place 
for filing suit under the Act.**? Explaining the applicability of section 134 of the Act in view 
of section 20 of the Code, M Sharma, J, (as he then was) observed as follows: 


12. Now, coming to section 20 of the Code of Civil Procedure, a perusal of the same 
make it manifest that it is possible to invoke the jurisdiction of a particular Court if the 
defendants or any of the defendants resides or carries on business or personally works for 
gain within the jurisdiction of the said Court. When the Trade Marks Act was enacted, the 
Legislature was fully conscious of the fact that Section 20 of the Code of Civil Procedure 
provides for a forum and the place in which a suit is required to be instituted. Despite the 
said fact, Section 134 of Trade Marks Act, 1999 was enacted and while enacting the said 
provision, which was in addition to the provisions of the Code of Civil Procedure, the 
Legislature specifically included the non obstante clause, which states “notwithstanding 
anything contained in the Code of Civil Procedure.” 


13. Therefore, in our opinion, in view of the inclusion of the aforesaid expression in the 
statutory provision “notwithstanding anything contained in the Code of Civil Procedure” 
the provisions of Section 134 of the Trade Marks Act, 1999 shall have to be read in addition 
to the provisions of Section 20 of the Code of Civil Procedure.*** 


In Dhodha House Case, which was under the Trade and Merchandise Marks Act, 1958 
(repealed by the Trade Marks Act, 1999), the Supreme Court held that under the Act, to invoke 
the jurisdiction of the Court, the plaintiff must actually and voluntarily reside at the place or 
carry out business or personally work for gain. Therefore, where the plaintiff neither resided at 
the place nor carried on business, the Court at the place would not have territorial jurisdiction 
merely because its goods are sold at the place. The distinction between the provisions relating 
to territorial jurisdiction in the Copyright Act, 1957, Trade and Merchandise Marks Act, 1958 
and the Trade Marks Act, 1999 has been explained by the Supreme Court in the following 
words: 


43. A cause of action in a given case both under the 1957 Act as also under the 1958 Act 
may be overlapping to some extent. The territorial jurisdiction conferred upon the Court in 
terms of the Code of Civil Procedure indisputably shall apply to a suit or proceeding under 
the 1957 Act as also the 1958 Act. Sub-section (2) of Section 62 of the 1957 Act provides 
for an additional forum. Such additional forum was provided so as to enable the author to 
file a suit who may not otherwise be in a position to file a suit at different places where his 
copyright was violated. The Parliament while enacting the Trade and Merchandise Marks 
Act in the year 1958 was aware of the provisions of the 1957 Act. It still did not choose to 
make a similar provision therein. Such an omission may be held to be a conscious action 
on the part of the Parliament. The intention of the Parliament in not providing for an 
additional forum in relation to the violation of the 1958 Act is, therefore, clear and explicit. 
The Parliament while enacting the Trade Marks Act, 1999 provided for such an additional 
forum by enacting sub-section (2) of Section 134 of the Trade Marks Act. The Court shall 
not, it is well-settled, readily presume the existence of jurisdiction of a Court which was not 
conferred by the statute. For the purpose of attracting the jurisdiction of a Court in terms 
of sub-section (2) of Section 62 of the 1957 Act, the conditions precedent specified therein 
must be fulfilled, the requisites wherefor are that the plaintiff must actually and voluntarily 
reside to carry on business or personally work for gain.** 


It was further held in the case that activities on the part of the defendant may give to action 
both under the 1958 Act as also under the 1957 Act. But it would not entitle the plaintiff to 
invoke the jurisdiction of court in terms of section 62(2) of the 1957 Act. Although O II, 
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rule 3 of the Code contemplates uniting of several causes of action in the same suit, application 
of O II, rule 3 of the Code ipso facto would not confer jurisdiction upon a court which had 
none so as to enable it to consider infringement of trade mark under the 1957 Act as also the 
1958 Act.784 


In the Dabur India Ltd case,’*** this question again came up for consideration before the 
Supreme Court. In that case, a suit for copyright infringement was filed wherein the relief for 
passing off action was also claimed. The suit had been filed at the court where the plaintiff 
resided. It was held that such composite suit is not maintainable. Explaining the decision given 
earlier in Dhodha House case (supra), it was observed as follows: 

29. What then would be meant by a composite suit? A composite suit would not entitle 
a court to entertain a suit in respect whereof it has no jurisdiction, territorial or otherwise. 
Order II, Rule 3 of the Code specifically states so and, thus, there is no reason as to why 
the same should be ignored. A composite suit within the provisions of the 1957 Act as 
considered in Dhodha House (supra), therefore, would mean the suit which is founded on 
infringement of a copyright and wherein the incidental power of the Court is invoked. A 
plaintiff may seek a remedy which can otherwise be granted by the court. It was that aspect 
of the matter which had not been considered in Dhodha House (supra) but it never meant 
that two suits having different causes of actions can be clubbed together as a composite suit. 


In a suit for infringement of trade mark, the Madras High Court has held that the term 
“carries on business” in section 62 of Copyright Act, 1957 and section 134(2) of Trade Marks 
Act, 1999 is not confined to only principal place of business but covers branch or branches 
where business is carried out. It has been observed that in the scheme of the two enactments, 
there is a complete departure from the provisions of section 20 of the Code. If the contrast as 
between two expressions namely, “actually and voluntarily resides” and “carries on business” is 
correctly perceived, it would reveal that while there is limitation regarding residence, there is 
no such restriction with reference to “carrying on business” .?*° 


Considering the language of section 62 of the Copyright Act and section 134 of the Trade 
Marks Act, it has been found by the Supreme Court that an additional forum has been provided 
by including a district court within whose limits the plaintiff actually and voluntarily resides 
or carries on business or personally works for gain. The expression “notwithstanding anything 
contained in the Code of Civil Procedure” does not oust the applicability of the provisions of 
section 20 of the Code of Civil Procedure and it is clear that additional remedy has been 
provided to the plaintiff so as to file a suit where he is residing or carrying on business, etc, as 
the case may be.78° 


Suit was filed for infringement of trademark. Defendants were manufacturing and 
selling their product in Madhya Pradesh by camouflaging registered trademark of plaintiffs. 
Registration of plaintiffs’ trademarks was at Madras and their manufacturing, marketing and 
selling their product throughout the country was not disputed by the defendants. It was held 
that part of the cause of action arose at Madras. It was held that High Court of Madras 
could try it. Since the defendants had not disputed the registration of the trademark of the 
plaintiffs at Madras and their manufacturing, marketing and selling their product throughout 
the country, there was no difficulty in holding that on a combined perusal of clause 12 of the 
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Letters Patent and section 20 of the CPC as well as section 105 of the Act, it can be safely 
held that the suit can be filed in Madras High Court and the court has jurisdiction to try 
the same.”**! A suit for passing-off can be filed at the place where the plaintiff has substantial 
market for his product. Suit is not required to be filed only at the place where the plaintiff 
resides.*** In a suit for passing-off or for injunction on account of infringement of trademark, 
the cause of action partly or wholly can arise in a given jurisdiction, only if the defendant 
is proved to have directly made a sale of goods under the impugned trademark, within the 
jurisdiction, not to an individual consumer but to a distributor, wholesaler or retailer and if 
such a sale is on a commercial scale. In the instant case, there was no evidence to show any 
transaction of sale of goods under the impugned trademark at the place where the suit was 
instituted, and so, the court at the place had no jurisdiction to entertain the suit.” A suit 
relating to infringement of trademarks, and for passing-off, cannot be filed in Bombay if the 
defendants carry on business in Calcutta and there is no proof that the defendants dispatched 
goods for being sold in Bombay, or that such supply was on commercial basis.” As death 
of the insured person is a part of the cause of action of suit for recovery of money due on the 
insurance policy, it can be brought in court having territorial jurisdiction over the place where 
the insured had died.”*°° A suit for damages for conversion may be brought in the court of the 
place where the conversion originally took place.” A sells and delivers goods to B in Bombay. 
A then assigns the debt for the price of the goods to C and gives notice of the assignment to 
B. C may sue B in Poona as the assignment is part of the cause of action.”*” A suit to set aside 
a deed can be brought at the place where the deed was registered.*** A suit for a declaration 
that a new constitution framed by a society is invalid can be filed at the place where it was 
framed.”®° A suit by a public servant for setting aside an order of dismissal on the ground 
that he had not been given an opportunity to be heard as required under Article 331 could 
be filed at the place where the order was passed, as failure to give an opportunity was part of 
the cause of action and that must be held to have occurred at the place where the order was 
passed.”* A suit for damages for wrongful termination of services can be filed at the place 
where the services were terminated.?®' A suit on an award can be filed in a court within whose 
jurisdiction the agreement to refer the dispute to arbitration was entered into as that is a part 
of the cause of action.”*” In a suit for malicious prosecution, the High Court of Rajasthan 
held that since the essence of a malicious prosecution is the malicious abuse of the process of 
the court in a particular place, wrong is done to the person, maliciously prosecuted, by serving 
that process upon him at the place where he is served. Hence, the court within the local limits 
of whose jurisdiction that place is situated has jurisdiction.“ When a bank has branches in 
different places, each branch is considered as an entity in itself and a suit in respect of dealings 
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with the branch should be filed in the court within whose jurisdiction the branch has its office 
and not where the head office is situated.?*™* 


Military contract was entered into in Uttar Pradesh. The work was executed in Uttar 
Pradesh and the award was passed by the arbitrator. Proceedings were instituted in Delhi 
High Court for making the award a rule of court. It was held that Delhi High Court had 
no jurisdiction.’ There was reference to arbitration of disputes regarding properties located 
within jurisdiction of two courts. One property was located within the jurisdiction of one of 
the courts. That court has jurisdiction to entertain proceedings relating to the award.” The 
doctrine of implied repeal is based on the postulate that the legislature which is presumed to 
know the existing state of law did not intend to create any confusion by retaining conflicting 
provisions. Courts in applying this doctrine are supposed merely to give effect to the legislative 
intent by examining the object and scope of the two enactments. It is a matter of legislative 
intent that the two sets of provisions of section 20, Code of Civil Procedure and section 18, 
Presidency Small Causes Courts Act, 1882, were not expected to be applied simultaneously.”°” 


[s 20.16] Section 20 (c) and Article 226 (2) of the Constitution of India 


Although in view of section 141 of the CPC, the provisions thereof would not apply to a writ 
proceeding, the phraseology used in section 20(c) of the CPC and clause (2) of Article 226, being 
in pari materia, the decisions of Supreme Court rendered on interpretation of section 20(c) of the 
CPC shall apply to the writ proceedings also. Before proceeding to discuss the matter further, it 
may be pointed out that the entire bundle of facts pleaded need not constitute a cause of action 
as what is necessary to be proved before the petitioner can obtain a decree in the material facts. 
The expression “material facts” is also known as integral facts.”** 


[s 20.17] Contract of Agency 


In suits for an agent’s account, the cause of action arises at the place where the contract of 
agency was made or the place where accounts are to be rendered and payment is to be made by 
the agents.”*® It does not arise at the place where a demand for account was made.’ In Lal 
Singh v Kadir Baksh,**”' a Sialkot firm sent hides for sale to their commission agent at Calcutta 
and were held entitled to sue at Sialkot for the sale proceeds, as the account were to be rendered 
there and the money was payable there. In Motilal v Surajman,™? a Bombay merchant A 
ordered goods from time to time from B who acted as his pucca aditia at Phulgaon. A sued B in 
Bombay for the amount due to him on the account. Tyabji, J, held that: (a) instructions were 
sent by A to B from Bombay; and (b) as accounts were rendered by B to A at Bombay; and (c) 
as demand was made for payment of the amount due from Bombay, payment of the money 
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was intended to be made in Bombay and that a material part of the cause of action arose in 
Bombay. This case was dissented from in Tika Ram v Daulat Ram,?*”? where the Allahabad 
High Court held that a commission agent doing an independent business of his own is liable 
to account at his own place of business. This is the view taken in a later Bombay case”*”* 
and is in accordance with the decisions of the Punjab**” and Lahore’™ć courts. Conversely, 
a commission agent may sue at the place where he carries on business.**”’ The mere sending 
of goods does not constitute part of the cause of action and does not give jurisdiction of the 
court of the place from which the goods were sent.”*”* So also, where a contract of commission 
agent was concluded at Calcutta and goods were sent pursuant to the orders of the commission 
agent to Amritsar, the cause of action for a suit for accounts against the commission agent arose 
wholly in Calcutta and the court at Amritsar had no jurisdiction to entertain it.*”” In Bilticut 
transactions, the buyer gets title to the goods only when the railway receipts are endorsed to 
him and that being part of the cause of action a suit can be instituted for refund of price paid 
at the place where they are delivered and it had been further observed that a suit against a 
commission agent on a Bi/ticut transaction can be brought at a place where part of the cause of 
action has arisen even if he does not carry on business there.***° 


[s 20.18] Place Where Money Is Expressly or Impliedly Payable 


Part of the cause of action arises where money is expressly or impliedly payable under a 
contract.***! In Lal Singh v Kadir Baksh,’** the case referred to in the last paragraph, the suit 
could be instituted at Sialkot as it was an implied term of the contract that the agent should 
pay his principal there. When the place of payment is not specified, the court will be guided 
by the intention of the parties.”** In a suit based on the refusal of the government to refund 
sales tax paid by the plaintiff in spite of the order of the sales-tax authority having been set 
aside, it was held that it would be the court in Bihar State which would have the jurisdiction. 
The fact that rules 40-43 of the Bihar Sales Tax Rules, 1949, provided for an application of 
refund to be made to the commissioner for sales tax only and the refund being made payable 
under these rules only through one of the Bihar State Treasuries implied that the refund was 
payable at one of those treasuries in Bihar.?**4 The amount due on a balance struck at the foot 
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of an account is payable at the place where the balance was struck although the transactions 
which were the subject of the account took place elsewhere.” In Luchmee Chund v Zorawar 
Mal,*** an account was taken and balance struck on dissolution of a partnership business at 
Muttra and the Privy Council held that although the partnership agreement had been entered 
into at Rutlam, the suit for the balance was properly instituted at Muttra as that was the place 
where the balance was struck and the amount became due and payable. If a seller of goods 
at Rangoon draws /undies on the purchaser at Tuticorin in favour of a bank at Tuticorin, the 
suit for amount due in respect of the transaction may be instituted at Tuticorin for that is 
the place where the purchaser has to pay for the goods and it makes no difference that the 
vendor has discounted the Aundies at Rangoon.***’ On the other hand, the mere fact that 
a cheque is sent in payment from a particular place will not alter the locality of the suit.*** 
When payment is made by cheque and that is honoured, the payment must be held to have 
been made at the place where the cheque is received and not at the place where it has been 
cashed.***° It is the general agency with liability to account and refund the balance, that is the 
cause of action, and the fact that a particular collection is made by the agent at a different place 
will not give jurisdiction to sue at that place.**”° If under a contract for the sale of goods the 
price is payable at the seller's place of business, but the buyer failing to pay the seller sends his 
man to the buyer's residence and the buyer pays at his residence, the buyer cannot in a suit for 
compensation for inferiority of the goods take advantage of that fact and sue in the court of the 
place where he resides.’ The fact that the creditor is described in a promissory note made at 
y as resident of K does not make K the place of payment so as to give jurisdiction to the court 
at K. No place of performance being fixed, the question, as stated above is one of intention to 
be gathered from the contract and the surrounding circumstances.”**” 


[s 20.19] The Debtor Must Find His Creditor 


Under the English law, if a place is appointed for the performance of a contract, it is the duty 
of the creditor to attend at the place named to receive payment; but if no place is appointed, 
the debtor is bound to find the creditor and tender him the money. In other words, there is 
an implied promise to pay inter alia where the creditor resides or carries on business. Under 
the Indian law as enacted in section 49 of the Indian Contract Act, 1872, where no place 
is fixed for the performance of a promise, whether the promise is to deliver goods or to pay 
money,”*”? it is the duty of the debtor to apply to the creditor to appoint a reasonable place for 
the performance of the promise, and to perform it at such place. But what if the debtor does 
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not apply to the creditor to appoint a place? In such a case, it has been held in some cases?®’ 
that the common law rule applies and there is an implied promise to pay the creditor wherever 
he might be, and in some*®” that there is no such duty and no implied promise arises. This 
question was considered by the judicial committee in Soniram v RD Tata & Co Ltd% which 
arose out of a suit instituted by the respondents in Rangoon for the recovery of the balance due 
on dealings which they had with the appellants in Calcutta. The contention of the defendant 
before the Privy Council was that the court at Rangoon had no jurisdiction as he did not reside 
or carry on business there and that the rule of the common law that debtors should seek the 
creditor had no application. It was held by the judicial committee that on the terms of the 
contract the amounts were by implication payable at Rangoon. On this finding, the question 
of the application of the common law rule did not arise for decision. The Privy Council, 
however, observed after discussing the decisions of the Indian courts: 
Their Lordships do not think that in this state of the authorities it is possible to accede 

to the present contention that section 49 of the Contract Act gets rid of inferences, that 

should justly be drawn from the terms of the contract itself or from the necessities of the 

case involving in the obligation to pay the creditor the further obligation of finding the 

creditor so as to pay him. 


There has been a divergence of judicial opinion on the precise scope of this decision. On 
one hand, it has been held that when the debtor does not apply under section 49 and the 
agreement does not expressly name any place for payment, it would be reasonable and in 
conformity with justice to invoke the rule of common law.**”’ It is also observed that recourse 
can be had to that rule in interpreting the agreement where it is silent on the subject.” On 
the other hand, it has been held that the decision in Soniram’s case is one on the terms of the 
particular contract, that the Rangoon court was held to have jurisdiction because the money 
was payable there and that the observations relating to the applicability of the common law 
rule did not amount to a decision on the question and that to apply the technical rule of 
the common law would be to abrogate the provisions of the Code.”®” It has further been 
observed that great caution should be exercised in applying this rule. The trend in in the 
21st century is that even if the common law rule may not be extended to India as a rule of law, 
courts in India would, in contracts where the place of payment is not provided for expressly 
or by implication, infer that the parties had implied that payment must be made at the place 
where the creditor resided or carried on business.*””’ In spite of the disinclination to adopt the 
common law maxim, it is well-settled that the place of payment would be determined taking 
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into account: (i) the terms of contract; (ii) the attendant circumstances; (iii) the necessities 
of the case; and (iv) the provisions of the contract and this Code.” The rule does not apply 
where the facts of the case lead to an inference that payment was intended to be made at a 
particular place.” 


In a suit for recovery payment against fixed deposits wrongfully withheld by bank, the case 
of the plaintiff was that all decisions with regard to non-payment of due amount in respect 
of the fixed deposits were taken by the head office of the bank at Delhi. The cause of action 
in the suit was for non-payment of money due and payable from branch office of the bank at 
Khidderpore (West Bengal). However, the said branch office is situated outside the ordinary 
original Civil Jurisdiction of Calcutta High Court. It was held by the Calcutta High Court that 
neither there was jurisdiction nor leave under clause 12 of the Letters Patent had been sought. 
Therefore, the suit could have been instituted within whose jurisdiction the branch of the bank 
is situated, i.e., the District Court of Alipore or at Delhi.” 


The rule of the debtor seeking the creditor is not applicable in India for the purpose of 
determining the local jurisdiction of the courts because that would be engrafting something on 
to section 20 of the CPC.” The common law rule, however, applies only when the creditor 
is within the realm. If he is not, the court will infer a negative intention and not apply the 
rule. Accordingly, a debtor in an Indian state was held not bound before independence to 
find and pay a creditor in British India.” But, if the loan was made at a place in British India 
(Surat), there was an implied obligation to repay it at that place, although the debtor was a 
resident of an Indian State.” In a claim for the return of a fixed deposit with a bank, it is 
essential for the plaintiff to prove the terms of the written contract governing the fixed deposit 
and the place of repayment. In the absence of such proof, the fixed deposit cannot be said to be 
repayable at any place where the plaintiff resides and makes the demand.” Conversely, it has 
been held in Mahaluxmi Bank v Chota Nagpur Industrial and Commercial Association" that a 
suit by a bank to recover amounts borrowed by a customer on overdraft account at its branch 
at Ranchi was not maintainable in Calcutta by reason of its head office being located there, 
even though the branch at Ranchi had been closed. The common law rule has no application 
to suits on negotiable instruments which are governed by law merchant.” It has accordingly 
been held that a suit on a promissory note cannot be filed in the place where the payee resides 
if it was executed in a different place and the maker also resided there.?”’? The common law 
rule has no application if the parties do not stand in the relation of debtor and creditor.” 
Where sales-tax payable under an order of assessment by the State of Bihar was paid by cheque 
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at Calcutta, and subsequently, the order of assessment was set aside, a suit for the refund of 


the amount is maintainable at Calcutta on the basis of the common law rule that the debtor 
should seek the creditor.” 


[s 20.20] Negotiable Instruments 


It is evident from sections 64 and 70 of the Negotiable Instruments Act, 1881, that in the case 
of a pronote, just as in the case of bills of exchange or cheques, presentment is necessary with the 
exception that in the case of pronote payable on demand and not payable at a specified place no 
presentment is necessary to charge the maker. The place of presentment indicated in section 70 
would apply necessarily only to a case where presentment is contemplated. If presentment is not 
a requirement, even without such presentment the claim would be valid and such a case is one 
contemplated by the exception in section 64, namely, where a maker of a pronote is sought to be 
charged on a pronote payable on demand and not payable at a specified place.””’ 


If merely by making an endorsement on the negotiable instrument it is permitted to give 
rise to jurisdiction of a particular court, it would definitely defeat the purpose of section 20 (c) 


of the CPC.?"6 


The cause of action in a suit on a negotiable instrument arises wherever any one of the facts 
the proof of which is essential to plaintiff’s case occurs. Thus, a suit may be filed at the place 
where the bill was drawn, or where it was accepted or dishonoured, or where it was payable. 
A suit may be instituted at the place where a hundi was drawn.” Where a promissory note 
was signed by the defendant at Secunderabad and delivered to the plaintiff at Madras, the 
Madras court had jurisdiction as delivery was necessary to complete the plaintiff's title.” 
If the promissory note is drawn in the jurisdiction of the court, the suit may be filed there, 
although the promisee is described in the note as resident of another place;”'? but a promissory 
note is presumed to have been drawn at the place where it purports to have been executed.”””° 
If a hundi was neither drawn nor payable in Bombay, it cannot be sued on in the Bombay High 
Court although it was for the balance of an account of Bombay transactions.”””! A hundi may 
be sued on at the place where it was dishonoured?” or where it was payable.” Courts within 
whose jurisdiction cheques were dishonoured will have jurisdiction.” A suit on a promissory 
note executed at Vizanagram and payable at Secunderabad or Madras, is maintainable in the 
High Court of Madras.”””° The export firm made payments for losses as per agreement at the 
headquarters of the corporation by a demand-draft which was encashed by the corporation 
at that place. Dispute arose as to liability for losses. It was held that the suit can be filed at 
the place of encashment.”””® A promissory note not expressly payable at Delhi was delivered 
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to the payee there and it was presumed to be payable, so as to give jurisdiction to the Delhi 
Court. The presumption in the case of a promissory note not made payable at a specified 
place is that it is payable at the usual place of business of the creditor.”””* In the case of a cheque 
where it is drawn on a bank at place A but the creditor hands it over to his bankers at place B 
for collection, the court at A has jurisdiction as payment which is part of the cause of action 
takes place at place A.” The whole cause of action in such a case stems from the draft which 
was obtained at Madras and which was not encashed by the payee but had been encashed by 
a totally different person through the help and assistance of the Bank of Madras as well as the 
bank at Bombay. As such, the obtaining of the draft at Madras would furnish part of the cause 
of action for the institution of the suit at Madras, within the meaning of section 20(c). The 
whole suit is based upon an infringement of the rights under the draft. Such infringement has 
necessarily to be established before the relief could be granted and the right to complain about 
the infringement arose, only on account of the obtaining of the draft at the place where it was 
obtained, namely, Madras. It is that place where the right is created, though the infringement 
of that right has taken place either in Madras or elsewhere.” A draft was obtained by a 
firm at Madras, payable to R at Bombay. The draft was lost. Bank was instructed to stop 
the payment. Draft was presented and collected by a third person. Suit was filed against the 
bank at Madras. The civil court at Madras has jurisdiction to try it.” Promissory note was 
executed at B, stating it as payable at “B” or any part of India. Promisee settled down at D 
and made demands from there. It was held that suit to recover the debt could lie at D. Debtor 
did not require specification of reasonable place for payment under section 49, Contract Act, 
1872. Common principle that the debtor shall seek the creditor and pay to him where he 
resides, applied. Further, in this case, no presentment was necessary as against the maker, 
vide section 64, Exception, Negotiable Instruments Act, 1881. Where fundies are drawn at 
Delhi and accepted at Calcutta, part of the cause of action arises at Delhi and the Delhi High 
Court has jurisdiction.” A bill of exchange was drawn by A in Bombay on B, having his 
registered office in England. Bill was discounted by A with the plaintiff bank in Bombay. Bill 
was accepted by B in England, but dishonoured on the due date. It was held that material part 
of the cause of action arose at Bombay. Hence, leave under clause 12, Letters Patent (Bombay), 
had been properly granted.” 


There has been some conflict of judicial opinion on the question of whether a suit can 
be filed in a court within whose jurisdiction a negotiable instrument has been assigned. In 
support of the view that an assignment is not in itself part of the cause of action, it is said 
that otherwise the provision in section 20(c) might be evaded; but the preponderance of 
authority is in favour of the view that the words “cause of action” would, in their accepted 
sense, include assignment and that the court where the assignment took place would have 
jurisdiction under section 20(c).”* This view would bring the law relating to assignment of 
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negotiable instruments in line with that relating to assignment of choices in action and other 
rights.” 


The Calcutta High Court has held that an endorsee may sue the drawer and acceptor at the 
place of endorsement. For when D drew a hundi at Benaras on his firm at Bombay in favour 
of BP & Co, a firm at Calcutta, and the hundi was endorsed by BP & Co to P in Calcutta, part 
of the cause of action was held to arise in Calcutta where the endorsement was made and P 
could sue in the Calcutta High Court after obtaining leave under clause 12 of the Charter.” 
However, the case is different when the drawer of a hundi raises money by negotiating his 
own hundi. A seller of goods drew undies outside Madras on the buyer firm in Madras and 
negotiated them outside Madras. The Madras firm paid the endorsee and was held entitled to 
sue the drawer in Madras to recover moneys overpaid as the amount of the hundi was in excess 
of what was due for the price of goods.” The overpayment in Madras was part of the cause 
of action, but the payment received by the drawer from his endorsee could not be treated as a 
payment towards the contract. The negotiation by the drawer was only a provisional method 
of realising the money from the persons who were willing to accept the hundi for a small profit 
and take the trouble of getting paid. The High Court of Calcutta has held that if P accepts 
and pays a Aundi in Calcutta for the accommodation of D in Cawnpore and D fails to pay, 
part of the cause of action arises in Calcutta.” On the question of whether a suit can be filed 
in the place where a railway receipt is assigned, judicial opinion is divided. One view is that 
the assignment is sufficient to give jurisdiction to the court.””*' Another is that it is not;?%? 
and a third view is that while as assignment for consideration would give jurisdiction, an 
endorsement which merely authorises the endorsee to take delivery of the goods will not.?°*° 


[s 20.21] Bill of Lading 


A “bill of lading” is a memorandum signed by the master of a ship or captain of a ship, 
acknowledging the receipt of goods to be delivered by them at a certain place, subject to certain 
casualties for which they are not to be answerable, those being provided for by insurance. The 
bill of lading is signed in three parts: one part being kept by the consignor, another being sent 
to the consignee, and the third is kept by the captain.” 


As the bill of lading confers right of possession, if lawfully obtained, the captain is justified 
in delivering the goods to the person who presents it to him, as the bill is transferable by 
endorsement, unless it is presented under suspicious circumstances.*”*” 


A bill of lading serves three purposes, viz,— 


(i) it is receipt for the goods shipped, containing the terms on which they have been 
received; 
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(ii) it is evidence of the contract for carriage of goods, and 
(iii) it isa document of title for the goods specified therein. 


The contract of the ship-owners in the bill of lading is that they will deliver the goods at 
their destination, “in the like good order and condition”, in which they were when shipped.?°*° 
On a bare reading of clause 3 of bill of lading, it is clear that any dispute arising under the bill 
of lading shall be decided in the country where the carrier has its principal place of business and 
the law of such country shall apply except as provided elsewhere in the bill of lading. Therefore, 
the exclusion clause refers to the jurisdiction of a court where the carrier has its principal 
place of business. Unless and until it is established that the defendant-carrier has its principal 
place of business at Singapore, the exclusion clause has no application. Simply because in the 
cause title of the plaint, the plaintiffs have described defendant no 2, Trustrade Enterprises 
PTE Ltd to be carrying on business at Singapore, would not ipso facto establish the fact that 
the principal place of business of defendant no 2 (respondent herein) is/was at Singapore to 
exclude the jurisdiction of the Calcutta court which admittedly has the jurisdiction to try the 
suit. Therefore, absence of reference of clause 3 of bill of lading in the pleadings cannot be said 
to be suppression of the material fact as the question of jurisdiction would be required to be 
adjudicated and decided on the basis of the material placed on record at the trial. 


Where the contract was made to carry logs on board the vessel under bills of lading from 
foreign port for discharge at port of Calcutta, logs were found to be missing and landed at 
Calcutta, the suit by plaintiff at Calcutta for recovery of value of the logs and other charges was 
held maintainable as part of “cause of action” and arose within the jurisdiction of the Calcutta 
court.” 


[s 20.22] Partnership 


A suit for the dissolution of partnership and for accounts may be instituted either where 
the contract of partnership was entered into”? or where the business of the partnership.was 
carried on; and if the’business was carried on in two places, the suit may be filed at either 
place.”°! If the partnership has been dissolved and the accounts taken and balance struck, 
a suit for the balance will lie at the place where the balance was struck.?”? The fact that a 
partnership owns immovable property does not make a suit for the dissolution of partnership 
and for accounts a suit for immovable property.” 
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[s 20.23] Suit on Foreign Judgment 


A suit on a foreign judgment instituted in a court governed by the Code must satisfy the 
conditions of section 20. Where, therefore, a suit on a judgment of District Court of Colombo 
was filed in the Court of Subordinate Judge, Tiruchirappalli and the defendant did not either 
reside or carry on business or permanently work for gain within the jurisdiction of the court, 
it was held that the mere possession of property by the defendant within the jurisdiction of 
that court was not sufficient to satisfy the requirements of section 20 and thar the suit was not 
maintainable.” 


[s 20.24] Place of Suing in Suits to Set Aside the Decree on the Ground of 
Fraud 


The question of whether a suit can be instituted in one district for setting aside a decree 
passed by a court in another district has been the subject of many decisions. The result of the 
actual decisions ignoring what are merely obiter dicta may be stated thus. A suit to set aside a 
decree obtained by fraud in court X, where nothing is done beyond transferring a decree for 
execution to court Y, can only be maintained in court X, that is, the court which passed the 
decree.” Where, however, a decree passed by court X is transferred for execution to court 
Y and the decree-holder makes an application to court Y for execution of the decree,” or 
property belonging to the judgment-debrors is attached in execution by court Y,”” or the 
judgment-debtor is arrested by court Y in execution and released on giving security,”* the 
judgment-debtor may institute a suit in court Y for a declaration that the decree passed by court 
X was obtained by fraud, and for an injunction restraining the decree-holder from executing 
the decree. Similarly, if the judgment-debtor’s property is sold by court Yin execution, he may 
sue the decree-holder in court Y for a similar declaration and for setting aside the sale and for 
possession.””” In all these cases, the cause of action arises ¿n part within the jurisdiction of court 
Y: but, where the decree-holder has done nothing beyond getting the decree transferred for 
execution to court Y, and has not made an application to court Y for execution, the judgment- 
debtor, as stated above, cannot institute a suit in court Y for setting aside the decree, not even 
if the plaint includes a relief for injunction restraining the decree-holder from executing the 
decree.2* A high court will grant leave under its Charter and entertain a suit to set aside a 
decree of a mofussil court for fraud if part of the cause of action has arisen in its jurisdiction.” 
Where a decree is passed by court A but the fraud on which the decree is sought to be set aside 
is alleged to have been practised within the jurisdiction of court B, a suit to set aside the decree 
could be instituted at court B as part of the cause of action has arisen there.” 
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[s 20.25] Explanation: Suit Against Corporation 


Normally, under clauses (a) to (c), plaintiff has a choice of forum and cannot be compelled 
to go to the place of residence or business of the defendant and can file a suit at place where 
the cause of action arises. If the defendant desires to be protected from being dragged into 
litigation at some place merely because the cause of action arises there, it can save itself from 
such a situation by an exclusion clause. The clear intendment of the Explanation, however, is 
that where the corporation has a subordinate office in the place where the cause of action arises, 
it cannot be heard to say that it cannot be sued there because it does not carry on business at 
the place. Clauses (a) and (b) of section 20 inter alia refer to a court within local limits of whose 
jurisdiction the defendant inter alia “carries on business”. Clause (c) on the other hand refers to 
a court within local limits of whose jurisdiction the cause of action wholly or in part arises.” 


The Explanation to section 20 is really an Explanation to clause (a). It is in the nature of 
a clarification on the scope of clause (a), viz, as to where the corporation can be said to carry 
on business. The Explanation is in two parts, one before the word “or” occurring between the 
words “office in India” and the word “in respect of” and the other, thereafter. The first part of 
the Explanation applies only to such a corporation which has its sole or principal office at a 
particular place. In that event, the courts within whose jurisdiction the sole or principal office of 
the defendant is situated will also have jurisdiction inasmuch as even if the defendant may not 
be carrying on the business at that place, it will “be deemed to carry on business” at that place 
because of fiction created by the Explanation. The latter part of the Explanation takes care of the 
case where the defendant does not have a sole office but has a principal office at one place and has 
also a subordinate office at another place. The words “at such place” occurring at the end of the 
Explanation and the word “or” referred to above, which is disjunctive, clearly suggest that if the 
case falls within the latter part of the Explanation, it is not the court within whose jurisdiction 
the principal office of the defendant is situated, but the court within whose jurisdiction it has a 
subordinate office which alone shall have jurisdiction “in respect of any cause of action arising 
at any place where it has also a subordinate office”. The linking together of the place where the 
cause of action arises with the place where the subordinate office is located clearly shows that 
the intention of the legislature was that in the case of a corporation, for the purposes of clause (a), 
the location of the subordinate offices, within the local limits of which a cause of action arises, 
is to be the relevant place for the filing of the suit and not the principal place of business.” 


The clear intendment of the Explanation, however, is that, where the corporation has a 
subordinate office in the place where the cause of action arises, it cannot be said to say that it 
cannot be sued there because it does not carry on business at that place. It would be a great 
hardship if, despite the corporation having a subordinate office at the place where the cause 
of action arises, the plaintiff is to be compelled to travel to the place where the corporation 
has its principal place. The place should be convenient to the plaintiff; since the corporation 
has an office at such place, it will also be under no disadvantage. The Explanation provides 
an alternative locus for the corporation place of business, and not additional one. However, 
where the defendant chooses to challenge the choice of forum by the plaintiff on the basis of 
the alternative locus provided by the Explanation, it is required of him to bring sufficient 
evidence before the court to show that the alternative forum in accordance with the Explanation 
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would be more convenient, less expensive and more appropriate. But in arriving at a conclusion 
as to the principal place of business, parties are required to place sufficient material before the 
court. The Supreme Court explained the point in the under-noted case,” in the following 
words: 
From this, it appears that the principal place of business would be where the governing 

power of the corporation is exercised or the place of a Corporation’s Chief Executive Offices, 

which is typically viewed as the nerve center or the place designated as the principal place 

of business of the Corporation in its incorporation under the various statutes. Therefore, 

to arrive at a finding as to which is the principal place of business, the parties would be 

required to place the relevant material before the Court. 


The word “corporation” in the Explanation takes in not only statutory corporations but 
also companies registered under the Companies Act, 1956.79 Irrespective of the Companies 
Act, 1956, the domicile of a trading company is fixed by the situation of its principal place of 
business,” that is to say, its chief office where the central management and control are actually to 
be found.” In the case of a company registered under the Companies Act, 1956, the controlling 
power is, as a fact, generally exercised at the registered office, and that office is, therefore, not 
only for the purposes of the Act, but for other purposes, the principal place of business.” This is 
not, however, necessarily the case;?°”° and the question of whether that or some other place is the 
principal place of business of the company is in each case a pure question of fact to be determined 
upon a security of the course of business and trading;””' but, a company may have subordinate 
or branch offices in 50 different jurisdictions and it may be sued in any one of such jurisdictions 
in respect of a cause of action arising there.” It will be noticed that clause (c) of this section is 
independent of clauses (a) and (b). Therefore, where the cause of action has arisen within the 
jurisdiction of the court in which the suit is filed, it would not be necessary in the case of a 
corporation, to rely on this Explanation.” This Explanation contains a deeming provision that 
a corporation shall be deemed to carry on business at its sole or principal office irrespective of the 
fact that it carries on business at various purpose of deciding the question of jurisdiction under 
that clause, the test would be whether the corporation did in fact carry on business within the 
court's jurisdiction at the time the suit was instituted.”°”* Section 446(2) of the Companies Act, 
1956, rules out this section. Under that section, it is the court which is winding up a company 
which has jurisdiction to try suits filed by or against such a company.””” 


Section 20 embodies a common treatment of all defendants, whether natural persons or 
juristic persons. Hence, there must be a common treatment qua the presence of the defendant 
in the particular place, whether with reference to the residence or with reference to the activity 
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in which the defendant may be engaged.’””® The plaintiff sued the State Bank of Amritsar. 
Since the plaintiff failed to show that any part of the cause of action has arisen at Amritsar, 
it was held that Amritsar court had no jurisdiction and it will be either the Bombay court 
within whose jurisdiction the principal office of State Bank of India (SBI) is situated or the 
Ghaziabad court within whose jurisdiction the branch where the account and locker are, 
which will have jurisdiction to try the suit against SBI.” Where defendant is a corporation 
as per the Explanation attached to section 20(b), a corporation shall be deemed to carry on 
business at its sole or principal office in India, or in respect of any cause of action arising at any 
place where it has also a subordinate office, at such place. The Explanation to section 20, while 
providing a plaintiff a wider field to institute a suit against a corporation, takes care to see that 
the defendant in such a suit can conveniently put up its defence through its sole principal or 
subordinate office.” Where the defendant/applicant has admitted that it has a branch office 
at 5A Bahadur Shah Zafar Marg, New Delhi and 5 Sansad Marg, New Delhi, the present 
case is not of the genre where the defendant had been put to a disadvantage, because of the 
plaintiff's choice of filing the suit in New Delhi. Even if the convenience consideration is set 
apart, the cause of action had arisen in Delhi. The plaintiff has asserted in the plaint that the 
order was accepted in Delhi, and this fact has not even been denied or even traversed by the 
defendant/applicant. It is immaterial whether dealings between the parties were through the 
defendant’s Madras office, or that delivery of the software was to be effected in Cochin. It is 
trite to state that the cause of action arises at different times, and at different places, and any of 
these would be a legitimate venue for suing.” 


[s 20.26] Suit Against Non-resident Foreigners 


The court has no jurisdiction in a suit against a non-resident foreigner on a cause of action 
which arose wholly outside the Indian territory.” As already stated, the court has jurisdiction to 
entertain a suit against a foreigner resident within the limits of its jurisdiction in respect of a cause 
of action that has accrued abroad.”*' A foreigner is not exempt from the jurisdiction of Indian 
courts. If a foreigner resident himself carries on business or personally works for gain, in India, 
it is clear that he is amenable to the jurisdiction of Indian courts. But what if a foreigner does not 
reside, or does not himself carry on business or personally work for gain, in India, and: 


(i) the cause of action arises within the local limits of an Indian court; or 


(ii) the cause of action arises outside India but the foreigner carries on business through 
his agent within the local limits of an Indian court? 


As to case (a), it is settled that a non-resident foreigner, who is a subject of a foreign state 
such as a protected native state before Independence may be sued in the court of India, if the 
cause of action arises within the jurisdiction of such court.” 
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Thus, if A, a subject of the native state of Sangli and residing at Sangli, borrows money 
from B at Belgaum, B may sue A for recovery of money in the Belgaum court, for the 
cause of action arises at Belgaum. The rule of private international law that a court has no 
jurisdiction to entertain a suit against a foreigner who does not reside within its jurisdiction 
and who has not submitted to it is subject to the rules of municipal law. A suit is accordingly, 
maintainable in an Indian court within its jurisdiction.”** A decree passed in such a suit, 
however, would not be enforceable in foreign court and where the decree is against several 
defendants, some of whom are residing within the jurisdiction and some others not, while 
it will be executable against all within the state; outside the state it will not be executable 
against non-resident foreigners.” 


As to case (b), the High Court of Bombay in one case held that where no part of the case of 
action arises in Bombay, it had no jurisdiction to entertain a suit against a foreigner who did 
not reside in Bombay, but carried on business through an agent in Bombay; but this decision 
was disapproved in the later case of Girdhar v Kassiga.”*’ The point arises in a later case before 
the Privy Council, but it was left open.” The Madras High Court has held that the expression 
“carrying on business” in clause 12 of the Letters Patent included carrying on business through 
an agent in British India by foreigners living outside jurisdiction.” It has been held that a suit 
for specific performance of an agreement to convey immovable property situated within India 
could be instituted in the court within whose jurisdiction the properties are situated, wherever 
the agreement might have been entered into and even when the defendant is a non-resident 
foreigner.” The question of whether the defendant resides within jurisdiction is relevant 
only when he is a foreigner. A decree passed by a court against its own citizen who owns a 
permanent dwelling house at the place is not open to attack on the ground that at the time of 
the action, he was not actually residing there or submitted to its jurisdiction.”””! The fortuitous 
presence of the ship in the Bombay harbour will not entitle the owner to file a limitation action 
in the absence of any claim being made or apprehended against him or the vessel in that court. 
Therefore, bringing the ship to the Bombay port, in order to confer jurisdiction on Bombay 
High Court, has the character of forum shopping, rather than anything else. The presence of 
a foreign defendant, who appeared under protest to contest jurisdiction, cannot be considered 
as conferring jurisdiction on the court to take action. Unless a foreign defendant either resides 
within jurisdiction or voluntarily appears or has contracted to submit to the jurisdiction of 
the court, it is not possible to hold that the court will have the jurisdiction against the foreign 
defendant.” Where the cargo was discharged by the vessel at the Madras port instead of 
Calcutta port where it was agreed to be discharged, Madras High Court would have admiralty 
jurisdiction to decide the suit filed by the owner of goods for damages for breach of court act 
when the suit was filed at the time when the ship was berthed in the Port of Madras. It cannot 
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be said in such a case that the Madras High Court would have no such jurisdiction as the 
agreement between parties conferred jurisdiction on the courts in the country where the carrier 
has his principal place of business namely that of Canada in the instant case. It was more so 
when there was no ouster of jurisdiction in respect of other courts.” 


A contract was entered into by the plaintiff with a foreign company incorporated in the 
United States of America for the supply of brass dross of guaranteed 90 percent of metallic 
recovery. The foreign company had been carrying on its business in India through agents. The 
offer for supply was given and contract signed by Indian agency on behalf of foreign company 
at New Delhi. It was held that a suit against the foreign company can be filed at New Delhi.” 


[s 20.27] Agreement as to the Choice of Court 


In regard to jurisdiction of court under the Code of Civil Procedure over a subject-matter, one 
or more courts may have jurisdiction to deal with it having regard to the location of immovable 
property, place of residence or work of a defendant or place where cause of action has arisen. 
Where only one court has jurisdiction, it is said to have exclusive jurisdiction; where more courts 
than one have jurisdiction over a subject-matter, they are called courts of available or natural 
jurisdiction. The growing global commercial activities gave rise to the practice of the parties to 
a contract agreeing beforehand to approach for resolution of their disputes thereunder, to any 
of the available courts of natural jurisdiction and thereby create an exclusive or non-exclusive 
jurisdiction in one of the available forum or to have the disputes resolved by a foreign court of 
their choice as a neutral forum according to the law applicable to that court.”” 


By a long series of decisions it has been held that (where two courts or more have under the 
Code of Civil Procedure jurisdiction to try a suit or proceeding, an agreement between the parties 
that the dispute between them shall be tried in any one of such courts is not contrary to public 
policy and in no way contravenes section 28 of the Indian Contract Act, 1872.) Therefore, 
if on the facts of a given case more than one court has jurisdiction, parties by their consent 
may limit the jurisdiction to one of the two courts. But by an agreement parties cannot confer 
. . . . . . . . . . . h 2997 
jurisdiction to a court which otherwise does not have jurisdiction to deal with a matter. 


Normally, under clauses (a) to (c) of section 20 of the CPC, plaintiff had a choice of forum 
and cannot be compelled to go to the place of residence or business of the defendant and can 
file a suit at a place where the cause of action arises. If the defendant desires to be protected 
from being dragged into a litigation at some place merely because the cause of action arises 
there, it can save itself from such a situation by an exclusion clause. 


In view of the non-obstante clause in section 46 of the Insurance Act 1938, a clause in an 
insurance policy providing for a choice of forum does not bind the policy holder.*””* 
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Where two or more courts have jurisdiction to try a suit or a proceeding, an agreement 
between the parties that the dispute between them shall be tried in one of such courts is valid 
and is not contrary to the public policy.” Such agreement does not contravene section 28 of 
the Contract Act, 1872.%°° Thus, where the cause of action has arisen wholly or in part within 
the local limits of the jurisdiction of another court, the parties can agree that the disputes 
between them shall be decided by one of such courts.” Accordingly, the words “Subject 
to Rajkot jurisdiction only” in a contract between the parties have the effect of excluding 
the jurisdiction of courts other than those at Rajkot having jurisdiction otherwise to try the 
suit.*”* In such a case, the plaintiff by such agreement waives his right to file the suit in a 
particular court and therefore cannot object to an order by that other court returning the 
plaint for presentation to the court agreed to by him and defendant.” 


According to section 19 of the Code, in case of suits for compensation for wrong done 
to the person or to movable property, if the wrong was done within the local limits of the 
jurisdiction of one court and the defendant resides or carries on business or personally works 
for gain, within the local limits of jurisdiction of another court, the suit may be instituted at 
the option of the plaintiff at either of the said courts. But filing of suit in a wrong court is no 
ground for rejecting the plaint under O VII, rule 11 of the Code. Rather, it should be returned 


for presentation before proper court.2°™ 


Where in a dispute arising out of contract, the contract was made at Calcutta, the 
defendant's principal office was situated at Calcutta. The clause in the contract required all 
communications to be addressed to the Managing Director at Calcutta, implementation and 
execution of contract was monitored from Calcutta and even the arbitration proceedings were 
required to be taken under the jurisdiction of Calcutta High Court, it was held by the Bombay 


> 


High Court that were absence of words like “only”, “alone” or “exclusively” in clause in contract 
would not mean that exclusive jurisdiction was not conferred on Calcutta High Court.*” 


On the point of ouster of jurisdiction by terms of contract, the Supreme Court has 
explained this aspect in ABC Laminart Put Ltd v AP Agencies. It has been stated in para 20 
of the decision as follows: 


When the Court has to decide the question of jurisdiction pursuant to an ouster clause 
it is necessary to construe the ousting expression or clause properly. Often the stipulation 
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is that the contract shall be deemed to have been made at a particular place. This would 
provide the connecting factor for jurisdiction to the courts of that place in the matter of 
any dispute on or arising out of the contract. It would not, however, ipso facto take away 
jurisdiction of other courts. 


In para 21, the Supreme Court further went on to observe as follows: 


... Where such an ouster clause occurs, it is pertinent to see whether there is ouster of 
jurisdiction of other courts. When the clause is clear, unambiguous and specific accepted 
notions of contract would bind the parties and unless the absence of an ad idem can be 
shown, the other courts should avoid exercising jurisdiction. As regards construction of the 
ouster clause when words like “alone”, “only”, “exclusive” and the like have been used there 
may be no difficulty. Even without such words in appropriate cases the maxim “expressio 
unius est exclusio alterius’—expression of one is the exclusion of another—may be applied. 
What is an appropriate case shall depend on the facts of the case. In such a case mention 
of one thing may imply exclusion of another. When certain jurisdiction is specified in a 
contract an intention to exclude all others from its operation may in such cases be inferred. 
It has therefore to be properly construed. 


Similar issue came up before the Supreme Court in another case,” wherein it was observed 
as follows: 

Clause 17 says—any legal proceedings arising out of the order shall be subject to the 
jurisdiction of the Courts in Mumbai. The clause is no doubt not qualified by the words 
like “alone”, “only” or “exclusively”. Therefore, what is to be seen is whether in the facts 
and circumstances of the present case, it can be inferred that the jurisdiction of all other 
Courts except Courts in Mumbai is excluded. Having regard to the fact that the order 
was placed by the defendant at Bombay; the said order was accepted by the branch office 
of the plaintiff at Bombay; the advance payment was made by the defendant at Bombay; 
and as per the plaintiff’s case the final payment was to be made at Bombay; there was a 
clear intention to confine the jurisdiction of the Courts in Bombay to the exclusion of all 
other Courts. The Court of Additional District Judge, Delhi had, therefore, no territorial 
jurisdiction to try the suit. 

In a case where the parties agreed in MOU that all matters between them must be settled 
before court of Hyderabad, it was held that though words like “alone”, “only” and “exclusively” 
and the like have not been used, mentioning of certain jurisdiction shows intention of parties 
to exclude all other courts.*°* 


Plaintiff, who was proprietor of a theatre at Kallakurichi, had sued the defendant, a film 
distributor, on the basis of a contract for the exhibition of movie, part of cause of action had 
taken place at Kallakurichi, but no cause of action took place at Chennai. The Madras High 
Court held that court at Kallakurichi has jurisdiction to deal with the matter even though the 
contract conferred jurisdiction on court at Chennai.” 


Where two or more courts have jurisdiction, the parties can, in agreement, choose one 
of those courts and give it exclusive jurisdiction.*”° Where there are two or more competent 
courts which can entertain a suit, the parties to the concerned transaction can contract to vest 
jurisdiction in one of such courts to try their disputes. If such a contract is clear, unambiguous 
and explicit, it is not hit by section 28 of the Indian Contract Act, 1872, either.*”'! Parties can 
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‘ ‘ + e : 012 
choose one of the two competent courts which deal with the subject matter of litigation.’ 


Unless oppressive, such an agreement should be enforced by the court.’ 


Where a part of the cause of action arises within the jurisdiction of two courts, the parties 
can agree that any dispute arising between them shall be tried by one of those courts only. It 
is also an accepted principle that though the choice of forum made by the parties by consent 
is to be respected, the enforcement of the choice by the courts cannot be ruled as imperative 
in all circumstances. It depends on the facts of each case and taking them into consideration, 
it is open to the court to hold that despite such an agreement between the parties, since the 
clause becomes oppressive for the plaintiff, it may not enforce the clause in a particular case. 
Thus, where no independent material has been produced to show that there was an agreement 
between the parties to oust the jurisdiction of the competent court, the view of the lower court 
that its jurisdiction stands ousted merely because of the clause printed on the reverse of the 
consignment note, would be unsustainable.’ 


So long as the parties to a contract do not oust the jurisdiction of all the courts which would 
otherwise have jurisdiction to decide the cause of action under the law it cannot be said that 
the parties have by their contract ousted the jurisdiction of the court. When there may be two 
or more competent courts which can entertain a suit consequent upon a part of the cause of 
action having arisen there within, if the parties to the contract agreed to vest jurisdiction in one 
such court to try the dispute which might arise as between themselves, the agreement would be 
valid. This cannot be understood as parties contracting against the statute. 


When the court has to decide the question of jurisdiction pursuant to an ouster clause, it 
is necessary to construe the ousting expression or clause properly to see whether there is ouster 
of jurisdiction of other courts. When the clause is clear, unambiguous and specific, accepted 
notions of contract would bind the parties and unless the absence of ad idem can be shown, 
the other courts should avoid exercising jurisdiction. (However, in construction of the ouster 
clauses when words like “alone”, “only”, “exclusive” and the like are used, there may be no 
difficulty. In such cases, the maxim “expressio unius est exclusio alterius’ —expression of one is 
the exclusion of another, may be applied.) 


Often the stipulation is that the contract shall be deemed to have been made at a particular 
place. This would provide connecting factor for jurisdiction to the courts of that place in the 
matter of any dispute on or arising out of that contract. It would not, however, ipso facto take 
away jurisdiction of other courts.*”!* 


It is open to the parties to choose one of the forums for filing the suit by agreement and 
exclude the other forums, but it is not competent to the parties to invest jurisdiction on a court 
when it has no jurisdiction as consent cannot confer jurisdiction.’ 


Choice of forum by the parties cannot be allowed by the agreement, where only one court 
has jurisdiction.’ Parties chose to restrict dispute to a particular court. Such option does not 
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oust jurisdiction of the court which is competent. Revisional court cannot interfere in such a 
case. Such interference is possible only if the revisional court comes to the conclusion that the 
conclusion reached by the trial court is illegal, perverse, arbitrary or mala fide.*°'* 


In a Calcutta case, a contract was entered into between the parties, at a place where the 
corporation had its subordinate office. No stipulation conferring exclusive jurisdiction on a 
particular court existed. Cause of action arose in relation to a transaction entered into at the 
subordinate office. It was held that the civil court at the place where the subordinate office was 
situated, was not debarred from entertaining the suit.*°'” 


[s 20.28] Agreement as to Choice of Foreign Court 


The parties to a contract in international trade or commerce may agree in advance on the 
forum which is to have jurisdiction to determine disputes which may arise between them 
and the chosen court may be a court in the country of one or both the parties, or it may be 
a natural forum. If this is the settled position then, even if it is found that the applicants 1 
and 3 have signed the agreements in France and not in England, even then the parties will be 
governed by the English laws in terms of Articles 15.1 and 8.1 of the agreements which they 
have undisputedly executed and therefore the same will be binding on them. *”° 


The plaintiff purchased some materials from a foreign company situated in West Germany. 
The bill of lading was executed in Germany. Consignment was shipped from Germany, 
under a marine insurance policy. The insurance company was also situated in Germany. The 
contract of insurance covered the risk of transit upto place S, where the plaintiff resided. The 
consignment was short of 799 kg. The plaintiff filed a suit in the court at Ķ, having jurisdiction 
over place S. It was contended that as per Article 12, the court at K has jurisdiction over place 
S. It was further contended that as per Article 12 of insurance conditions read with Article 48 
of VVG (stated to be the German law relating to insurance matters), the suit could be filed 
only in Germany. It was held that the court at K had jurisdiction to try the suit. The ends of 
justice would be better served by a trial in the court at K, rather than in Germany. 


In a particular case by clause 12 of the agreement, the parties agreed to submit to the 
non-exclusive jurisdiction of the English court (without reference to English conflict of law 
rules). In a case of this type where the parties have agreed on a neutral forum, the question 
of granting injunction would arise only when the proceedings are brought in a foreign court 
in breach of the contract, i.e., in a court other than the court which is chosen by the parties. 
Where the agreement confers non-exclusive jurisdiction on the designated court and where the 
proceedings are brought in that court, it is not permissible to contend that the institution of 
the proceedings is breach of contract and any application for stay of such proceedings on the 
ground that there was another forum which was more appropriate will have to be made to that 
court. The remedy of the plaintiffs is to raise objection before the court in England where the 
defendant has instituted its claim.*°”" 


An agreement providing that suits relating to disputes thereunder should be filed in a 
foreign court is not void but it cannot deprive courts in India of their jurisdiction to try them, 
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and a suit filed in India in contravention of the agreement is not incompetent.**” The court in 
India may adjudicate such a suit if it considers that the ends of justice will be better served by 
the trial of suit in this country.” 


An agreement totally barring the jurisdiction of Indian courts is void by reason of the 
prohibition in section 28 of the Indian Contract Act, 1872. An agreement which restricts 
a party absolutely from enforcing rights under a contract in the usual legal proceedings in 
ordinary tribunals is void. It is no answer that the aggrieved party could take proceedings in 
England.*°* 


Where the dispute was between two foreign parties, part of the cause of action arose in 
a foreign country and the contract between the parties contained a forum selection clause 
under which they had chosen a foreign place as the forum, it was held that the principles 
of international law require relinquishment of jurisdiction in favour of the chosen forum. 
Accordingly, the plaint was returned under O VII, rule 10 of Code of Civil Procedure.’ 


Indian courts certainly have jurisdiction to restrain the defendant from proceeding in 
the suit which he has filed in another country though generally speaking when the parties 
have agreed to abide by a particular forum, the court must hold the parties to their bargain. 
However, this is not an absolute rule. How discretion of court has to be exercised in a given 
case would depend upon various circumstances. But to grant stay of the suit is still a matter 
within the discretion of the court.*”¢ Any bilateral agreement in which exercise of option of 
jurisdiction of courts in a particular country can be effectively made is not opposed to public 
policy and will not be hit under sections 23 or 28 of the Indian Contract Act, 1872. In fact, 
what was opposed to public policy was indicated as an option to exercise the jurisdiction of 
a particular court, which originally lacks jurisdiction for the parties concerned, that resort to 
a private tribunal. In this case, the option was to exclude Indian courts. The parties lived in 
Connecticut, United States of America. They had jurisdiction there and it was not the case that 
the petitioner and the respondent herein were going to permanently reside in the United States 
of America. Hence, there is nothing wrong in the contract to have chosen except the courts in 
India, thereby including the courts in the United States of America.’ 


[s 20.29] Agreement as to Choice of Court—Construction of Ouster Clause 


(As regards constructions of the ouster clause when words like “alone”, “only”, “exclusive” 
and the like have been used, there may be no difficulty. Even without such words in appropriate 
cases, the maxim expressio unius est exclusio alterius (expression of one is the exclusion of 


another), may be applied.) 


A clause in the agreement provided that litigation under the contract would be taken up in 
a court at Kerala. It did not indicate that “only the Kerala Court” would have jurisdiction. In 
the suit filed in the Calcutta High Court, the only dispute was whether the manufacturer in 
Calcutta, who had undertaken to supply gunny bags to the purchaser in Kerala, was entitled 
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to the benefit of “force majeure” clause on the ground of strike. It was held that it could not be 
said that the Calcutta High Court would not have jurisdiction.. 


In a case of filing of a petition for arbitration, the owner of a property situated in Delhi 
had entered into an agreement with a developer to develop the property. The agreement was 
entered into at Faridabad where the owner resided. By the said agreement, the parties agreed to 
refer all disputes to the court at Faridabad. The Supreme Court held that it was not a suit for 
land and as such it will come under section 20 of the Code.**” It was observed by the Court 
as follows: 

One cannot look at para 16 alone in isolation. On the other hand, with open eyes, the 
parties had entered into the contract, they had agreed to refer all disputes to an arbitrator at 
Faridabad and they had agreed that the Faridabad Court alone shall have jurisdiction. In a 
matter of this kind, it cannot be said that the claim is similar to a suit for land. A housing 
complex has to be constructed at the site. When dispute arises, it will not be confined only 
to immovable property. Such disputes also require accounts to be maintained. The disputes 
also involve rendition of accounts. In the circumstances, in our view, Section 20 CPC alone 
is attracted.*°*° 


An application under section 9 of the Arbitration and Conciliation Act, 1996 in a “Court” 
(including high court) as mentioned in section 2(1)(e) of the Act, when it would have 
jurisdiction to decide the question forming the subject-matter if the same had been subject- 
matter of a suit. But, where in a case, the cause of action arose at Mumbai and the arbitration 
clause of the agreement between parties also provided that only courts at Mumbai shall have 
jurisdiction, the application under section 9 cannot be entertained by the Delhi High Court.**' 


The order form had a clause that “any legal proceedings in respect of any matters or claims or 
dispute on any account shall be instituted by the purchaser in Delhi High Court only”. Bill issued 
also contained the words “subject to Delhi jurisdiction”. Suit to recover price by the seller was 
filed. It was held that the jurisdiction of the court at Jaipur (the place where contract was entered) 
was not ousted by the above condition in order form and bill. Condition in order form applied 
only to legal proceedings instituted by plaintiff. As regards the condition in bill, there was no 
word “only”, used after the words “subject to Delhi jurisdiction” in the bill. The mere use of the 
words “subject to Delhi jurisdiction” cannot mean that only Delhi courts have jurisdiction.” 


The High Court of Andhra Pradesh has held that if the jurisdiction of a civil court under 
section 20 of the Code of Civil Procedure is to be excluded, that must be done by clear and 
specific language in the agreement. A condition in a purchase order, “subject to jurisdiction of 
Bangalore court”, cannot be taken as excluding jurisdiction. The clause or condition did not 
use the word “only” or “alone”. 


The intention of the parties can be culled out from use of the expressions “only”, 
“exclusive”, and the like with reference to a particular court. But the intention to exclude a 
court's jurisdiction should be reflected in clear, unambiguous, explicit and specific terms. In 
such case, only the accepted notions of contract would bind the parties.” 
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Where parties to the agreement have unambiguously, clearly and explicitly arrived at a 
consensus that any dispute under the respective agreement shall be tried only before the court 
having a definite jurisdiction mentioned in the said agreement, then it would operate as bar 
to the filing of suit in a court other than specified in the agreement. Merely because the 
clause relating to the jurisdiction of the court does not contain the exclusionary words like 

» « 


“exclusive”, “alone”, “only” and the like, the jurisdiction of the court other than specified in 
the agreement cannot be invoked.” 


[s 20.30] Agreement as to Choice of Court-ignoring of Ouster Clause 


The court would ordinarily have regard to the choice of the parties but where, however, the 
court whose jurisdiction has been ousted is satisfied that the stipulation would operate harshly, 
is oppressive in character, inequitable or unfair, for the ends of justice, it can relieve the party 
of the bargaining. The ouster clause can be ignored in a case where the plaintiff having filed 
the suit for permanent injunction, at a place where seizure was attempted and as such cause of 
action arose for restraining the respondent from interfering with his possession of the truck in 
question, as it would have definitely caused him hardship, if he was to run to court in another 
state for such relief.*°*° 


An agreement to refer a dispute to a particular court may be ignored if the facts demand that 
the other court (excluded by the agreement) should entertain the suit in the interest of justice.’ 


Agreement was made regarding the forum of suing where the plaintiff's goods were 
consigned by agent through the defendant's carrier, but not delivered. Suits for compensation 
filed in Nowgong were met with plea of defendant that agreement under contract was to file 
suits only in Malda. It was held that the agreement regarding the forum of suing contained 
in the consignment note, could not be enforced in the light of the principles relating to the 
enforceability of such an agreement. The plaintiff as principal was, no doubt, bound by what 
was agreed by his agent. It was, however, doubtful if the plaintiff had knowledge about the said 
agreement, regarding the forum of suing. The plaintiff was an inhabitant of Hojai, which was 
near Nowgong and far removed for Malda. What was more important was that the defendant 
carrier had its branch office at Hojai too. All these showed that the trial at Nowgong court 
would be perfectly just, with no real inconvenience to any side.3°8 


In a case where the Calcutta High Court entertained the plaintiff's plea and granted an 
order of injunction restraining the defendant from proceeding with the arbitration proceeding 
ignoring the jurisdictional clause in the agreement between parties, the Supreme Court held 
that when contract between parties contained a clause that dispute under the contract shall 
be decided by the court at Bombay, the high court has no jurisdiction to try the suit and 
grant injunction staying the arbitration proceedings at Bombay. It was observed that before 
granting injunction, the high court should have recorded a clear finding that it has territorial 
jurisdiction instead of a general remark that the plaintiff has an arguable case.>°”° 


The contract between the parties vested jurisdiction in courts at Bombay. If the district 
munsif, Coimbatore entertains and disposes off the suit, it will only be an irregular exercise of 
jurisdiction and the resultant decree will not be a nullity. In such a situation, when the matter 
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is brought before high court under section 115, it has a discretion not to interfere with the 
order complained of, unless the order, if allowed to stand would occasion failure of justice and 
cause irreparable injury to the party against whom it was made, 


[s 20.31] Agreement as to Choice of Court— Jurisdiction Cannot Be Conferred 
upon a Court Which Lacks It 


Before the parties can agree to vest the jurisdiction in a particular court, two or more courts 
including the one in whom the jurisdiction is agreed to be vested must have the jurisdiction 
under section 20, Code of Civil Procedure. The parties cannot agree to vest jurisdiction in a 
court which does not have the jurisdiction. Such an agreement would be against the statute 
and, thus, would be hit by sections 23 and 28 of the Indian Contract Act, 1872." 


Neither can counsel waive the jurisdiction nor consent to confer jurisdiction on courts 
which do not otherwise have the jurisdiction.*”” 


But it is not open to the parties to confer by their agreement jurisdiction on a court which 
does not possess it under the Code of Civil Procedure and accordingly where the parties agree 
that a suit should be instituted at place A where there is only a district munsifs court, that 
court has no jurisdiction by virtue of the agreement of the parties to entertain a suit beyond 
its pecuniary jurisdiction.” 


Suit was instituted at Karur for the recovery of damages on the ground that consignment 
of goods entrusted at Karur for the recovery of damages for being carried to Calcutta and for 
being delivered to consignee there, was not so delivered. Contract conferred jurisdiction on 
Bangalore courts. It was held that the court in Bangalore did not have any jurisdiction. By 
mere agreement between the parties, such jurisdiction cannot be conferred upon the courts 
in Bangalore. It is not open to the parties by agreement to invest the court with jurisdiction, 
which it did not otherwise have, having regard to the provisions of section 20(a) and (c), read 
with the Explanation. Hence, it was not open to the petitioner to object to the jurisdiction of 
the court at Karur.” 


It is a well-settled principle that by agreement, the parties cannot confer jurisdiction where 
none exists on a court to which the Code of Civil Procedure applies, but this principle does 
not apply when the parties agree to submit to the exclusive or non-exclusive jurisdiction of a 
foreign court. Indeed, in such cases, the English courts do permit invoking their jurisdiction. 
Thus, it is clear that the parties to a contract may agree to have their disputes resolved by 
a foreign court termed as a “neutral court” or “court of choice” creating exclusive or non- 
exclusive jurisdiction in it.” 
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In a suit for recovery, the contract between parties was for release and exhibition of a movie. 
Plaintiff, the proprietor of a theatre was seeking recovery of dues from the defendant distributor. 
The theatre was situated at place K, so part of cause of action had arisen at place K. No cause 
of action took place at place C. It was held that the court at place K has got jurisdiction to deal 
with the matter even though contract conferred jurisdiction on court at place C.*°* 


[s 20.32] Agreement as to Choice of Court—Effect on Third Party 


Forum selection clauses are binding on the parties but cannot bind a third party, unless it is 
shown that he had been made aware of its implications.’ 


The mere fact that a person not a party to such an agreement is added to as defendant makes 
no difference, provided the courts referred to under the agreement has jurisdiction against such 
a person.’ Since such an agreement does not tie the hands of the court, the court in an 
appropriate case may refuse to drive a party to the court agreed to under the agreement. 


[s 20.33] Agreement as to Choice of Court—Mandatory in Nature 


Where an agreement confers exclusive jurisdiction on the court at Gorakhpur and the court 
would be one of the competent courts under section 20, the agreement is valid and Calcutta 
High Court has no jurisdiction.’ 


Such an agreement does not oust the jurisdiction of the court having jurisdiction. 
Nevertheless, court would ordinarily compel the parties to abide by such an agreement.” 


If through clause of the agreement, the parties have bound themselves that any matter 
arising between them under the said contract, it is the courts in Calcutta alone which will 
have jurisdiction. Once parties bound themselves as such it is not open for them to choose a 
different jurisdiction as in the present case by filing the suit at Bhubaneswar. Such a suit would 
be in violation of the said agreement. For the said reasons, the suit filed in the civil court at 
Bhubaneswar would not be valid in view of the said agreement.” ' 


[s 20.34] Choice of Court—Invoice, Insurance Policy, Lottery, Purchase Order, 
etc. Containing Printed Clause 


A mere allegation by a plaintiff for the purpose of creating a jurisdiction should not be 
enforced for conferring jurisdiction. More so, a fact, which does not have any direct relevance 
with the /is but is made to occur only to defeat statutory provisions of section 20(c) of the CPC 
in order to deprive the court which must have territorial jurisdiction over the subject-matter 
of the suit, should not be accepted for the reason that the act has knowingly or purposely been 
performed to harass the defendant and deprive the court, which has territorial jurisdiction over 
the subject-matter to try the suit. Thus, if merely by making an endorsement on the negotiable 
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instrument, it is permitted to give rise to jurisdiction of a particular court, it would definitely 
defeat the purpose of section 20(c) of the CPC.*°? 


It is settled law that the jurisdiction of the court where the cause of action, wholly or partly 
arises, cannot be taken away by the choice of the party to the contract merely on the basis of 
the condition printed on the bills or the ż/ty as the case may be. The parties cannot create a 
jurisdiction in the court in whose territorial jurisdiction no cause of action has at all arisen.” 


Purchaser of lottery ticket is not bound by the clause of forum selection printed in small 
print on the reverse side of the lottery ticket. There is a distinction between the bilateral 
contract and unilateral stipulation.” 


The contract having been concluded in Delhi, payments being received in Delhi, material 
part of cause of action had arisen in Delhi, the courts of Delhi would have jurisdiction, even 
if the term of invoice conferring exclusive jurisdiction to Goa is not considered. The plea and 
objection of defendant of lack of jurisdiction is devoid of merit.’ 


In view of the non-obstante clause in section 46 of the Insurance Act, 1938, a clause in an 
insurance policy providing for a choice of forum does not bind the policy-holder.*” 


Where two or more courts have got concurrent jurisdiction, the parties can agree that any 
claim arising between them shall be instituted in one of the courts which has got jurisdiction; 
but the parties cannot confer jurisdiction on a court which has got none in law. In this case, 
the cause of action did not arise wholly or in part in Delhi and the head office of the company 
was situated in Bombay. The Delhi court had no jurisdiction. Hence, the condition in the 
policy was not binding on the parties. Since the cause of action arose at A, the court at A had 
jurisdiction to entertain the claim.™* 


Where the consignment note contained printed words “subject to Bombay jurisdiction 
alone” and, apart from existence of these printed notes, the carrier had no case that there was 
meeting of minds between the consignor and the carrier, nor was there specific agreement 
in that behalf and the consignment note was signed only by employer of the carrier and was 
handed over to the consignor, but there was nothing to indicate that there was an agreement 
between the parties conferring exclusive jurisdiction on the Bombay court, it was held that the 
printed words, by themselves and without anything more, would not be sufficient to constitute 
an agreement to oust the jurisdiction of all courts other than the court specified? 


For ouster of exclusion of jurisdiction of court having concurrent jurisdiction, the language in 
the agreement must be unambiguous, clear and specific. From condition in the purchase order 
“subject to jurisdiction to Bangalore courts”, ouster of jurisdiction of other courts cannot be 
implied, position is different, if the condition is “subject to jurisdiction of Bangalore courts only or 
alone”. Purchase order was with the condition “subject to jurisdiction of Bangalore courts”. Party 
from Andhra Pradesh supplied goods in response to purchase order. The sale order contained the 
condition “subject to Andhra Pradesh state jurisdiction”. It could not be said that there was any 
consensus or agreement between the parties on the question of jurisdiction of courts; courts at 
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both places had jurisdiction. The plaintiff (i.e., the party supplying goods) had, in the absence of 


exclusion of jurisdiction, choice in the matter of filing suit in a particular court.*°® 


Where the machinery was purchased and the whole transaction from the submission of 
quotation, accepting order and receiving payment was handled by the branch office of the 
manufacturer at Delhi—mere mention of “subject to Bombay jurisdiction” in the quotation of 
the manufacturer will not oust jurisdiction of Delhi court.**°! 


[s 20.35] Notice Under Section 80 


A notice under section 80 presupposes the existence of a cause of action complete and 
enforceable. It is itself not part of the cause of action and a court therefore, would have no 
jurisdiction to entertain a suit solely on the basis of the issue of a notice under that section.*° 


[S 21] Objections to jurisdiction.—*””’{(1)] No objection as to the place of suing 
shall be allowed by any appellate or revisional Court unless such objection was taken 
in the court of first instance at the earliest possible opportunity and in all cases where 
issues are settled, at or before such settlement, and unless there has been a consequent 
failure of justice. 


3064[(2) No objection as to the competence of a Court with reference to the pecuniary 
limits of its jurisdiction shall be allowed by any Appellate or Revisional Court 
unless such objection was taken in the Court of first instance at the earliest possible 
opportunity, and in all cases where issues are settled, at or before such settlement, and 
unless there has been a consequent failure of justice. 


(3) No objection as to the competence of the executing Court with reference to 
the local limits of its jurisdiction shall be allowed by any Appellate or Revisional 
Court unless such objection was taken in the executing Court at the earliest possible 
opportunity, and unless there has been consequent failure of justice. ] 
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[s 21.1] Scope 


Sub-section 1 of section 21 was inserted with a view to expedite disposal of the suits and 
to avoid entertainment of technical objections about territorial jurisdiction, unless there is a 
failure of justice. Sub-section (1) of section 21 provides that the objection regarding territorial 
jurisdiction can be raised at the earliest possible opportunity and even if it is so raised, it would 
not be fatal, unless there is a failure of justice. Thus, the mandatory provisions as envisaged 
under sub-section (1) of section 21 of the Code of Civil Procedure, clearly provides that before 
raising objections with regard to territorial jurisdiction before the appellate or the revisional 
courts, the appellants are required to satisfy three conditions precedent with regard to such an 
objection about the territorial jurisdiction, which are as follows: 


(a) the objection must be taken in the court of first instance; 


(b) the objection must be taken at the earliest possible opportunity, i.e., before the 
issues are settled; and 


(c) there has been consequent failure of justice. 


It is thus, easily deducible that within the meaning of sub-section (1) of section 21, a 
statutory recognition has been given to the principle that the objection regarding territorial 
jurisdiction can be waived if the defendant waives this objection by his conduct or otherwise 
than subsequently on account of this waiver, he can be precluded from taking any such 
objection before the appellate or revisional courts.» 


However, the same high court, relying upon Kiran Singh v Chaman Paswan®® has held that 
the objection regarding jurisdiction can be raised at any time even during the appeal. It was 
observed that when the court, which has decided the matter, had no jurisdiction to adjudicate 
the dispute, the decree passed by such court is nullity and its validity can be questioned at any 
time even in an appeal or even during the execution proceedings. Consent of the parties or the 
silence or the inaction of parties in challenging the jurisdiction will not confer jurisdiction on 
the court to adjudicate the dispute, which otherwise the court has no jurisdiction to decide. 


The plea of jurisdiction goes to the very root of the matter. The trial court having held that 
it had no territorial jurisdiction to try the suit, the high court should have gone deeper into the 
matter and until a clear finding was recorded that the court had territorial jurisdiction to try 
the suit. No injunction could have been granted in favour of the plaintiff by making a general 
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remark that the plaintiff has an arguable case that he did not consciously agree to the exclusion 
of the jurisdiction of the court.*° 


[s 21.2] High Courts 


This section does not apply to high courts in the exercise of their original jurisdiction.” 
Section 21 of the Code of Civil Procedure is not applicable to the original side of the high 
court; but waiver can operate independently of section 21. Section 21 is a statutory recognition 
of the principle that the defect as to the place of suing (under sections 15—20) may be waived 
independently of this section, and the defendant who may waive the objection may be 
subsequently precluded from taking it. 


However, the observations of Lord DERBYSHIRE, CJ, speaking for the Division Bench of 
Calcutta High Court in the undernoted case?’ is very illuminating: 

Pe It must be noted at this stage that Clause 12 gives this Court its jurisdiction. The 
jurisdiction of the Original Side of this Court is not given to it by Section 20 of the Code 
of Civil Procedure. Section 20, Code of Civil Procedure, does not apply to the Original 
Side of the Chartered High Court, (see Section 120 of the Code of Civil Procedure). If this 
Court has jurisdiction to entertain the suit, there is no need to invoke the aid of Section 21 
of the Code of Civil Procedure. If this Court has no jurisdiction to entertain this suit, 
then the Judge in the Court of first instance has no jurisdiction to hear the case and this 
Court sitting as an Appellate Court has no jurisdiction to entertain the appeal. That being 
so, this Court has no jurisdiction to consider the matter and has no jurisdiction to apply 
Section 21 of the Code of Civil Procedure, and it seems to me, therefore, that Section 21 
of the Code can have no application in a case of this kind which is brought on the Original 
Side of this Court...... 


In a decision, the Calcutta High Court reiterated the decision given in the Maharaja 
Bahadur of Hathwa case (supra) and held that section 21 of the Code does not apply to high 
court in exercise of its original civil jurisdiction. It further held that cases relating to banking 
transactions form exception to the rule that debtor should seek his creditor. Therefore, bank 
cannot be prevented from re-arguing point of jurisdiction over again.*””’ 


[s 21.3] Sections 21 and 99 of the Code of Civil Procedure and Section 11 of 
the Suits Valuation Act, 1887—Policy Underlying 


The policy underlying sections 21 and 99 of the Code of Civil Procedure and section 11 
of the Suits Valuation Act, 1887 is the same, namely, that when a case had been tried by the 
court on the merits and the judgement rendered, it should not be liable to be reversed purely 
on technical grounds, unless it had resulted in failure of justice, and the policy of the legislature 
has been to treat objections to jurisdiction both, territorial and pecuniary, as technical and 
not open to consideration by an appellate court, unless there has been a prejudice upon 
merits.*”* The mere defect in the territorial or pecuniary jurisdiction, such as can be cured 
by section 21 of the Code of Civil Procedure 1908 or section 11 of the Suits Valuation Act, 
1887, does not make the decree a nullity. Therefore, a decree based on compromise between 
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parties to a suit is not void ab initio or a nullity merely because it involves an amount which 
exceeds the pecuniary limits of the jurisdiction of the court that passed it.’ A decree based on 
compromise, involving an amount exceeding the pecuniary limits of jurisdiction of the court 
passing it, is an irregularity which does not nullify a decree.‘ 


[s 21.4] Meaning of “Jurisdiction” in Relation to 


The jurisdiction of a court may be classified into several categories. The important categories 
are (i) territorial or local jurisdiction; (ii) pecuniary jurisdiction; and (iii) jurisdiction over the 
subject matter. So far as territorial and pecuniary jurisdictions are concerned, objection to such 
jurisdiction has to be taken at the earliest possible opportunity and in any case at or before 
settlement of issues. The law is well settled on the point that if such objection is not taken at 
the earliest, it cannot be allowed to be taken at a subsequent stage. Jurisdiction as to subject 
matter, however, is totally distinct and stands on a different footing. Where a court has no 
jurisdiction over the subject matter of the suit by reason of any limitation imposed by statute, 
charter or commission, it cannot take up the cause or matter. An order passed by a court 
having no jurisdiction is a nullity.” The views expressed by the Supreme Court in the DLF 
Universats case (supra) has been reiterated in a later decision.*”° In para 23 of the judgement, 
SB Sinha, J, has observed as follows: 

23. We may, however hasten to add that a distinction must be made between a decree 
passed by a court which has no territorial or pecuniary jurisdiction in the light of Section 21 
of the Code of Civil Procedure; and a decree passed by a court having no jurisdiction in 
regard to the subject matter of the suit. Whereas in the former case, the appellate court may 


not interfere with the decree unless prejudice is shown, ordinarily the second category of 
the cases would be interfered with. 


In Harshad Chiman Lal Modis case (supra), the Supreme Court quoted with approval an 


earlier decision in Kiran Singh’s case,” wherein it has been observed as follows: 


It is a fundamental principle well established that a decree passed by a court without 
jurisdiction is a nullity and that its invalidity could be set up whenever and wherever it is 
sought to be enforced or relied upon, even at the stage of execution and even in collateral 
proceedings. A defect of jurisdiction ... strikes ... at the very authority of the Court to pass 
any decree, and such a defect cannot be cured even by consent of patties. 


In a case relating to termination of service of an employee, where the Supreme Court found 
the dispute to be one under the Industrial Disputes Act, 1947, and the jurisdiction of civil 
court barred, it was held that it was not material whether the objection to jurisdiction was 
raised at the initial stage or not.**”* Sirpurkar, J, speaking for the Bench, observed as follows: 


Once the original decree itself has been held to be without jurisdiction and hit by the 
doctrine of coram non judice, there would be no question of upholding the same merely on 
the ground that the objection to the jurisdiction was not taken at the initial, First Appellate 
or the Second Appellate stage. 
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In a decision, the Supreme Court has held that it is permissible to raise objection to the 
jurisdiction as any stage when the objection is as regards the subject matter of the suit.*°” Ir 
has been observed in the above case as follows: 

19. A distinction, however, must be made between a jurisdiction with regard to 
subject matter of the suit and that of territorial and pecuniary jurisdiction. Whereas 
in the case falling within the former category the judgment would be a nullity, in 
the latter it would not be. It is not a case where the Tribunal had no jurisdiction 
in relation to the subject matter of claim, As a matter of fact the civil court had no 
jurisdiction to entertain the suit. If the Tribunal had the jurisdiction to entertain a 
claim petition under the Motor Vehicles Act, in our opinion, the Court should not 
have, in the absence of any finding of sufferance of any prejudice on the part of the 
first respondent, entertained the appeal. 


By jurisdiction is meant the authority which a court has to decide matters that are litigated 
before it or to take cognisance of matters presented in a formal way for its decision. The limits 
of this authority are imposed by the statute, charter, or restricted by the like means. If no 
restriction or limit is imposed, the jurisdiction is said to be unlimited.**° 


The question before the Supreme Court***! was that whether the motor accident claims 
tribunal, Kolkata had the jurisdiction to decide the claim application under section 166 of the 
Motor Vehicles Act, 1988 when the accident had taken place outside Kolkata and claimant also 
resided outside Kolkata but the respondent carried on business in Kolkata and that whether the 
high court was correct in setting aside the award on the ground of lack of territorial jurisdiction 
in the absence of any failure of justice. It was held by the Supreme Court that there is no bar 
to a claim petition where the insurance company has business as per provisions of section 21 


of the Code of Civil Procedure. 


A limitation may be: (a) as to the subject matter; (b) as to person; (c) as to the 
pecuniary value of the suit; or (d) as to place; or it may partake of two or more of these 
characteristics.*°*” 


[s 21.4.1] Subject Matter 


Subject matter depends upon the nature of the cause of action and the relief prayed for. 
Thus, a presidency small causes court has no jurisdiction to entertain certain suits such 
as suits for the recovery or partition of immovable property; suits for compensation for 
defamation; suits for dissolution of partnership, etc.*°* If a presidency small causes court 
or a provincial small causes court entertains a suit which is excluded from its cognisance, its 
decree is a nullity.*°™ 


3079. Mantoo Sarkar v Oriental Insurance Co Ltd, AIR 2009 SC 1022 : (2009) 2 SCC 244 (Sinha, J, speaking 
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[s 21.4.2] Person 


The general rule as stated by Garth, CJ in Olner v Lavezzo*® is that civil courts here, as in 
England “have jurisdiction to try all civil suits against all persons of any nationality, within the 
local limits of their jurisdiction”. Independent foreign sovereigns are exempt but may submit 
themselves to jurisdiction by appearance to a writ.*”* 


[s 21.4.3] Pecuniary Value of the Suit 


Throughout India, there are courts of different grades having jurisdiction in suits of different 
amounts in different local areas. These have been set forth in the notes to section 15 where the 
principles regulating pecuniary jurisdiction are also discussed. A suit may be over-valued and 
instituted in a court of a higher grade; or it may be under-valued and instituted in a court of a 
lower grade, but section 11 of the Suits Valuation Act, 1887 (Act 7 of 1887), provides that an 
objection on this ground shall not be entertained by an appellate or a revisional court unless (1) 
the objection was taken in the court who first framed and recorded it, or (2) the appellate or 
revisional court is satisfied that the over-valuation or under-valuation has prejudicially affected 
the disposal of the suit on its merits.**” 


The Himachal Pradesh High Court has held that the plea of under-valuation raised for 
the first time in appeal is not sustainable in the absence of merits of the case having been 
prejudicially affected. Further, no objection as to the competence of a court with reference 


to its pecuniary jurisdiction shall be allowed unless there has been a consequent failure of 
justice.*°* 


[s 21.4.4] Place of Suing 


This phrase may refer to territorial jurisdiction in its wider sense as where the suit is not 
cognizable by an Indian court, being for instance, a suit for partition of land outside India; or 
in its narrower sense of the local venue in India for suits cognizable by Indian courts. 


Judicial opinion has been divided as to in which of the two senses the phrase “place of 
suing” has been used in this section. Some decisions hold that it is limited to local venue 
for which rules have been enacted in sections 15—20; while others take the view that it 
applies to all questions of territorial as contrasted with inherent jurisdiction.” The question 
is concluded by the decision of the Supreme Court in Hiralal v Kalinath.*°' There, a suit was 
filed in the original side of the High Court of Bombay after obtaining leave under clause 12 of 
the Letters Patent on the allegation that part of the cause of action arose in Bombay. The suit 
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3090. Musaji Lukmanji v Durga Das, AIR 1946 Lah 57 : (1945) ILR Lah 281; Dinanath v Mahavir, AIR 1958 
Punj 289. 
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524 Sec 21 Part I—Suits in General 


was then referred to arbitration and it resulted in an award in favour of the plaintiff. A decree 
was passed in terms of the award and that was put in execution. The judgement-debtor resisted 
it on the ground that no part of the cause of action had arisen in Bombay, and therefore, the 
high court had no jurisdiction to try the cause and that the decree was a nullity. In rejecting his 
contention, the Supreme Court observed: 
It is well-settled that the objection as to local jurisdiction of a court does not stand on 
the same footing as an objection to the competence of a court to try a case which goes 
to the very root of the jurisdiction and where it is lacking, it is a case of inhérent lack of 
jurisdiction. On the other hand, an objection as to the local jurisdiction of a court can 


be waived and this principle has been given a statutory recognition by enactments like 
section 21 of the Civil Procedure Code. 


In view of this decision, the question of whether section 21 applies in terms to objections to 
local jurisdiction other than those covered by sections 15-20 would appear to be academic as 
the general principal underlying the section would in any event be applicable. 


This decision also settles the controversy in the Indian courts?’ as to the validity of the 
decree passed by court A in a suit which had been instituted in that court in violation of 
the agreement of the parties specifying court B as the forum for adjudication of disputes 
under the contract. As already stated, courts in India derived their jurisdiction from the 
Code and it is not open to the parties by agreement to invest them with or divest them of 
their jurisdiction.” There being therefore, no inherent lack of jurisdiction in court A, any 
objection based on the agreement is one relating to a place of suing and that falls within the 
saving of section 21. The decisions therefore, which hold that the decree passed by court A 
would be a nullity are no longer good law. In section 21(1), the expression “place of suing” 
covers also objection to the place of suing on the ground that the forum chosen is in violation 
of the forum selection clause.” The plaintiff had submitted to the jurisdiction of a court 
by valuing his suit at a particular level. He had sought a relief from the court and, on being 
denied the relief, had agitated against the decision in the appellate forum, without raising any 
objection, It was held that the objection as to under-valuation and want of jurisdiction, cannot 
be raised by the plaintiff's legal representatives, who had been substituted for the plaintiffs.” 


If the plaint does not disclose any wrong done to plaintiff at Delhi, then the court at Delhi 
does not have jurisdiction to entertain subject suit and if summons/notice of suit are issued to 
defendant, it would cause harassment and inconvenience to defendant. The court is not forum 
convenience to entertain suit on averments contained in plaint.*°” 


In a suit for specific performance, a plea was taken that court at Hyderabad had no territorial 
jurisdiction as the property was situated in Medak district. The Hyderabad court rejected 
the objection on the ground that relief of specific performance could be entirely obtained 
through personal obedience of defendants residing in Hyderabad; therefore, it had territorial 
jurisdiction. In the meantime, the Supreme Court had pronounced in Harshad Chiman Lal 
Modi” that a suit for specific performance could only be filed where the property is situated. 


3092. Prem Dip Pictures v New Sound Pictures, AIR 1955 MB 193; Gulabchand v Anandan, AIR 1954 Mad 
11; Dinanath v Mahavir, AIR 1958 Punj 289. 

3093. See notes to section 20: “Agreement as to Choice of Court”. 

3094. Prem Dip Pictures v New Sound Pictures, AIR 1955 MB 193; Gulab Chand v Anandan, AIR 1954 
Mad 11. 

3095. Savani Transport v Sukumar Chakravarty, AIR 1986 Cal 330 (DB). 

3096. Shioprasad v Mohanabai, AIR 1989 Bom 349. 

3097. Escorts Ltd v Tejpal Singh Sisodia, 2019 SCC OnLine (Del) 7607 : LNIND 2019 DEL 851. 

3098. Harshad Chiman Lal Modi v DLF Universal Ltd, AVR 2005 SC 4446 : (2005) 7 SCC 791 : 2005 (7) 
Scale 533. 


Objections to jurisdiction Sec21 525 


The instant issue, therefore, travelled to the Supreme Court,*”” which held that as in the first 
appeal, the high court had accepted this plea and followed the judgement of the Supreme 
Court in Harshad Chiman Lal Modi, holding that the court in Hyderabad had no territorial 
jurisdiction and as a result of which the appeal was allowed and ordered to be filed in an 
appropriate court, no consequent failure of justice had taken place and conclusively the matter 
was remanded to the high court for adjudication on merits. 


[s 21.5] Judgement of the Court Not Competent to Deliver It 


See notes to section 11 under the same heading. 


[s 21.6] Execution Proceedings: Sub-section 3 


The section before its amendment did not apply to execution proceedings.*'!°° The new 
sub-section (3), however, extends the rule of waiver laid down in this section to execution 
proceedings also. Hence, an objection as to the competence of the executing court with 
reference to the local limits of its jurisdiction would be disallowed by the appellate or revisional 
court, unless the conditions therein laid down, viz, that such objection was preferred in the 
executing court at the earliest opportunity and that there has been a consequent failure of 
justice, are complied with. The words of sub-section (3) are mandatory. Hence, the appellate 
or revisional court must reject the objection unless both the conditions which are cumulative 
have been complied with. 


[s 21.7] Waiver of Objection to Jurisdiction 
[s 21.7.1] General Rule 


It is a fundamental rule that a judgement of a court without jurisdiction is a nullity.?!” 
Where by reason of any limitation imposed by statute, charter, commission, a court is without 
jurisdiction to entertain any particular action or matter, neither the acquiescence nor the 
express consent of the parties can confer jurisdiction upon the court nor can consent give 
a court jurisdiction if a condition which goes to the jurisdiction has not been performed or 
fulfilled. Where a limited court takes upon itself to exercise a jurisdiction it does not possess, 
its decision amounts to nothing.’ The general rule, therefore, is that consent cannot give 
jurisdiction, and, want of jurisdiction cannot be waived. 


[s 21.7.2] Want of Jurisdiction and Irregular Exercise of Jurisdiction 


There is an apparent conflict in the reported cases on this subject owing to the failure 
to keep clearly in view the distinction between want of jurisdiction and irregularity in the 
exercise of jurisdiction, or to use the phrase of Mookerjee, J, irregularity in the assumption of 
jurisdiction.*'” The leading case on the subject is Ledgard v BulP'™ decided by the Privy Council 
in 1886. The suit was for damages and an injunction for infringement of a patent. Under the 


3099. KP Ranga Rao v KV Venkatesham, (2015) 13 SCC 14. 
3100. Vasireddi Srimanthu v Devabhaktuni, AIR 1947 Mad 347 : (1948) ILR Mad 18 (FB). 

3101. Rajlakshmi v Katyayani, (1913) ILR 38 Cal 639; Kiransingh v Chaman Paswan, AIR 1954 SC 340. 
3102. Bepin Behary v Mohit Kumar, AIR 1942 Cal 496 : (1942) ILR 1 Cal 149; Raghuraj v Basudeo, AIR 1950 
Pat 318 : (1950) ILR 29 Pat 318; United Commercial Bank Ltd v Workmen, AIR 1951 SC 230. 

3103. Gurdeo Singh v Chandrika, (1909) ILR 36 Cal 103. 
3104. Ledgard v Bull, (1887) 13 1A 124 : (1886) ILR 9 All 191; Vishnu v Krishnarao, (1887) ILR 11 Bom 153. 


526 Sec 21 Part I—Suits in General 


Patents and Designs (Amendment) Act, 1950 (stands repealed as of the 21st century), such a 
suit could only be brought in a district court, but it was brought in the court of a subordinate 
judge who had no jurisdiction to entertain it. The suit was eventually transferred from the 
subordinate judge’s court to the district court, and there heard and decided. The defendant 
contended that an order for transfer of a suit from one court to another under section 24 
could not be made, unless the suit had been brought in a court having jurisdiction, but his 
contention was overruled. The same view was taken by the high court on appeal. The judicial 
committee held that the suit having been instituted in a court which had no jurisdiction, 
no order of transfer could be made, but that the district court being competent to entertain 
and try the suit if it were competently brought, the defendant could waive the objection to 
the irregularities of its institution, but that he had not done so, and the decree of the district 
court could not, therefore, stand and it ought to have been set aside by the high court. Lord 
WATSON in delivering the judgement of the Board said: 
The District Judge was perfectly competent to entertain and try the suit, if it were 
competently brought, and their Lordships do not doubt that, in such a case, a Defendant 
may be barred, by his own conduct, from objecting to irregularities in the institution of the 
suit. [But] [w]hen the judge has no inherent jurisdiction over the subject-matter of a suit, the 
parties cannot, by their mutual consent, convert it into a proper judicial process, although 
that may constitute the judge their arbiter, and be bound by his decision on the merits 
when these are submitted to him. But there are numerous authorities which establish that 
when, in a cause which the judge is competent to try, the parties without objection join 
issue and go to trial upon the merits, the Defendant cannot subsequently dispute his 


jurisdiction upon the grounds that there were irregularities in the initial procedure, which, 
if objected to at the time, would have led to the dismissal of the suit. 


The principles laid down in Ledgard v Bull were reiterated by their Lordships of the Privy 
Council in Meenakshi Naidu v Subramania Sastri.’ That was a case in which no appeal was 
provided for by an enactment. Their Lordships held that the decree of the high court was a 
nullity. In the course of the judgment, their Lordships said: 

In the present case there was an inherent incompetency in the High Court to deal with 


the question brought before it and no consent could have conferred upon the High Court 
that jurisdiction which it never possessed. 


These two cases illustrate the distinction between want of jurisdiction and irregular exercise 
or assumption of jurisdiction. Irregular exercise or assumption may be waived as it could have 
been in Ledgard v Bulland therefore, if a court were erroneously to assume jurisdiction, to try a 
suit over which it has inherent jurisdiction, its decree may be set aside but it cannot be treated 
as a nullity;*'°° but, when the court is not competent to entertain to try the suit, there is want 
of inherent jurisdiction which cannot be waived. Thus, where a suit was exclusively triable by 
the revenue court under section 38 of the Rajasthan Tenancy Act, 1955, but was tried by a civil 
court, it was held that the objection as to jurisdiction could be raised at the stage of appeal.*'”” 
If the railway at the destination station is not liable for damages to goods or person as under the 
unamended section 80 of the Indian Railway Act, 1890, the court at the destination station is 
incompetent to entertain the suit. Such an infirmity being of inherent lack of jurisdiction, the 
section is inapplicable to such a situation.*"™ 
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[s 21.7.3] Interlocutory Orders—Effect on 


If the court had no jurisdiction at all to entertain the suit, then anything done by it, 
eg, interlocutory orders passed by assuming such jurisdiction, would be totally without 
competence. The mere fact that such incompetence is discovered subsequently, would not 
render the intermediate acts and findings till the date of discovery of such incompetence as 
valid. To accept this argument would lead to a very strange situation. Orders passed by a 
court, which is incompetent to entertain the proceedings: (i) would then be valid between 
the date when the proceedings are entertained and the discovery of its incompetence; but 
(ii) would not be either binding or operative, after the date of discovery of the incompetence 
of the court. Either the court is competent, or it is incompetent, to entertain suits and to 
pass orders therein;*'® but here again, there are certain exceptions. If the objection to the 
jurisdiction is on the ground that the trial court had no jurisdiction because the suit being 
of a small cause nature, was not cognizable by it, such objection, if not taken in the trial 
court, cannot be raised in revision.*''° Similarly, objection to the assumption of jurisdiction 
by the district judge in a suit for dissolution of marriage under the Muslim Marriages Act, 
1939, after the district judge had recorded the finding of the husband’s impotence was held 
impermissible under this section, save where failure of justice was established.*''' If the court 
has no owing jurisdiction to some privilege attached to a party, that party can waive such 
privilege. Thus, a defendant may waive his status as an agriculturist. Another exception is 
in the case of pecuniary jurisdiction enacted in section 11 of the Suits Valuation Act, 1887 
(Act 7 of 1887), and this section proceeds on the lines of that section. A third expression 
to this section is that to a place of suing or the local venue of suits within the cognisance of 
Indian courts. 


Section 21(2) of the CPC prohibits the appellate and revisional courts from allowing 
objections as to the pecuniary jurisdiction of the court of first instance unless such objection was 
taken in the court of first instance at the earliest possible time and also proves that decision 
by a court without jurisdiction has led to failure of justice. Relying on this and plethora of 
judicial decisions on the point, the Supreme Court in Om Prakash Agarwal v Vishan Dayal 
Rajpoot, observed that a party who did not raise any objection regarding the pecuniary 
jurisdiction of the court and took a chance to obtain judgement in his favour on merits, 
cannot be allowed to turn around and take the plea before the revisional court that the 
judgement was rendered by a court without jurisdiction and, thus, it is a nullity. It held that 
section 21 has been enacted to prevent a party from taking such a plea only after the decision 
on merit goes against him. The court stated that section 21 contains a legislative policy 
which has an object and purpose. The object is also to avoid retrial of cases on merit on basis 
of technical objections. The Court also took note of the law laid down by the single judge 
of the Allahabad High Court in Téjumal v Mohd Sarfraz,” where it was held that “defects 
of jurisdiction whether pecuniary or territorial or to the subject matter cannot be cured and can 
be set up at any stage of the proceeding’. The Supreme Court held that the same cannot be 
approved as it does not lay down the correct law. 
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[s 21.8] Objection as to Place of Suing 


The words “place of suing” occur in the heading of sections 15-25, a group of sections 
which refer to the local venue of suits cognizable by Indian courts in India and in places 
to which the Code applies. Sections 15-20 lay down rules as to place of suing and there 
is no doubt that in that section the expression is used with reference to those rules. Those 
rules regulate the venue in places in India where the Code applies. They deal with matters 
of domestic concern and prescribe rules for assumption of territorial jurisdiction by Indian 
courts in matters within their cognisance. Section 21 is, therefore, limited in the same way 
and has no application to a case not cognizable by Indian courts.*''* The decision of the Privy 
Council in Setrucherla v Maharaja of Jeypore’” makes this clear. The suit was instituted in 
the court of subordinate judge of Vizagapatam on a mortgage of property which was partly 
situated in Vizagapatam and partly in a scheduled district to which the Code did not apply. 
The defendant did not object to the jurisdiction of the court and a decree was passed for the 
sale of the whole of the property. On appeal, the defendant objected for the first time to the 
jurisdiction of the trial court. The high court overruled the objection in view of the provision 
of section 21. The Privy Council, however, upheld the objection on the ground that section 21 
only applied when the right place of suing was one subject to the Code. Their Lordship said: 


This is not an objection to the place of suing: it is an objection going to the nullity of the 
order on the ground of want of jurisdiction. 


Another instance is the case of Manjappa v Rajagopala,*''® where a court in the Madras 
Presidency passed a decree in a suit which was in the cognizance of a foreign court in Mysore, 
and the high court held that the defect of jurisdiction could not be curbed by section 21. 
Again, when a subordinate judge passed a decree on a mortgage of lands in the Santhal 
Parganas, in a suit which the legislature had withdrawn from the cognisance of the civil court 
as they were under settlement, there was no question of the application of section 21, and the 
court of execution was entitled to treat the decree as a nullity and to refuse to execute it.9!!” 
In the courts of the jurisdiction it was, however, observed “that where the decree presented 
for execution was made by a court which apparently had [no] jurisdiction whether pecuniary 
or territorial or in respect of the judgement-debtor'’s person to make the decree the executing 
court is entitled to refuse to execute it on the ground that it was made without jurisdiction”. 
(See the interpretation put upon the word “apparently” occurring in this passage in Amalabala 
Dasi v Sarat Kumar Dasi.*''*) A defect in the territorial or pecuniary jurisdiction such as can be 
cured by section 21 of the Code or section 11 of the Suits Valuation Act, 1887, does not make 
the decree a nullity and so, the execution court cannot refuse to execute it.*!!” 


On the other hand, when the suit is one within the cognisance of Indian courts and the 
want of jurisdiction is only as to its local venue under sections 15—20, the defect may be waived 
under this section. This section is a statutory recognition of the principle that the defect as to 
place of suing under sections 15—20 may be waived. Where the defendant allows the trial to 
proceed to judgement without raising the objection and takes the chance of a verdict in his 
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favour, he waives the objection. Long and continued participation in the proceedings without 
any protest may, in an appropriate case, also amount to a waiver. Such a waiver is, however, 
limited to objections as to jurisdiction in the appellate and revisional court.’ Thus, if the 
defendant, a resident in the jurisdiction of court A, is sued in court B on the allegation that 
he resides in its jurisdiction, he cannot raise this objection for the first time in appeal,*!?! nor 
can in a subsequent suit the decree be set aside as a nullity.*'” If a suit on a mortgage of land 
in the jurisdiction of court B is instituted in court A contrary to the provisions of section 16, 
and the defendant does not object, the decree is not a nullity.*'”* So also, where the territorial 
jurisdiction of the court is altered by a notification during the pendency of the suit.*!” 


Where a suit pending in a civil court in its original jurisdiction was transferred to a small 
cause court which had no jurisdiction to try it, it was held that the decree was nullity and that 
the objection, thereto did not fall within section 21 as it related not to the place of suit, but to 

3125 A passing of action founded allegation of infri f trad k b 
a court. passing of action founded on an allegation of infringement of trade mark must be 
filed under section 73 of the Act in the court not inferior to the district court. The City Civil 
Court has no jurisdiction to entertain the suit and the decree passed therein is a nullity and, 
that is an objection which can be raised in execution proceedings.*!”° 


[s 21.9] Objection as to Place of Suing, When to Be Taken 
[s 21.9.1] General Rule 


The general rule is that an objection to jurisdiction may be taken at any stage of the 
proceedings provided there are materials on the record to sustain it.*!”’ A plea regarding under- 
valuation and insufficiency of court fee can be taken in the written statement and separate 
application is not necessary.*!?* It must be taken for the first time in appeal or in second 
appeal,*!” or in revision,*'*° or after remand in second appeal,*'*! or in appeal to the Supreme 
Court, provided the objection is patent on the face of the proceedings.’ This section which 
is framed on the analogy of section 11 of the Suits Valuation Act, 1887, is an exception to this 
general rule.*!* 


[s 21.9.2] Objection to Be Taken at Earliest Stage of the Suit 


The law is well-settled that if objection to territorial and pecuniary jurisdiction is not taken 
at the earliest, it cannot be allowed to be taken at a subsequent stage.*!™ 
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As a matter of interpretation, it will be seen that forum can be chosen by the parties on 
their options and all objections regarding choosing the forum is to be determined at the first 
instance and if necessary by passing order returning the plaint (O VII, rule 10) for presentation 
in proper court. It is also the settled question of law that all objections towards jurisdiction 
are to be taken at the earliest point of time as per mandate of section 21 of the Code of Civil 
Procedure, 1908. It is not proper on the part of the appellate court to set aside the judgement 
and order of the trial court on this technical ground, unless there was a finding that due to 
assumption of such jurisdiction, the case is likely to end in a case of failure of justice.*!” 


In a suit, tenant respondent did not raise any objection regarding competence of court 
and took a chance to obtain judgments in his favour on merits. The court observed that 
he cannot be allowed to turn around and contend that Court of Additional District Judge 
had no jurisdiction to try small cause suit or judgement was without jurisdiction and nullity. 
Section 21 has been enacted to thwart any such objection regarding competence of court and 
allowed the matter to be heard on merits.*!*° 


In a suit for declaration of right, title, interest and possession of property in dispute, the 
defendant did not in the original written statement, raise the question of want of pecuniary 
jurisdiction. Long after the issues were settled and the suit set down for hearing, an amendment 
on the ground of pecuniary jurisdiction cannot be allowed. If the plea was accepted, the 
jurisdiction of the trial court would be ousted. An amendment to oust jurisdiction of a court 
should not ordinarily be granted, particularly on a belated application for amendment.”*” The 
only objection of the judgment-debtor was that the properties which were the subject matter 
of the mortgage suit were outside the territorial jurisdiction of the court. Having taken this 
objection, the judgment remained ex parte, both at the stage of the preliminary decree and at 
the stage of the final decree in the suit. It was held that the judgement-debtor must be deemed 
to have waived whatever objection to the territorial jurisdiction he might have put forth in 
his written statement which he filed in answer to the claim.*!* If the objection of pecuniary 
jurisdiction is taken after the evidence is recorded, the prayer of de novo recording of evidence 
(in the transferee court to which the suit is transferred from the incompetent court), cannot 
be granted.*!” 


The section does not refer to the court of first instance and objection may be taken at 
any time before the final judgement.?!*° It can be raised even before the filing of written 
statement?'*! or by the court itself even if it is not raised by the defendant.*'” 


The objections relating to the pecuniary or territorial jurisdiction should be raised at the 
earliest, and if the parties omit to plead and raise the objection at a later stage, the unsuccessful 
party would be precluded to raise lack of jurisdiction.*'*’ 


3135. Germenthangi v F Rokunga, AIR 2004 Gau 42. 

3136. Om Prakash Agarwal v Vishan Dayal Rajpoot, (2019) 14 SCC 526. 

3137. Abdul Rahiman Rawther v Kamalathammal, AIR 1980 Mad 114. 

3138. Abdul Rahiman Rawther v Kamalathammal, AIR 1980 Mad 114. 

3139. Ramesh Chander v Bhusan Lal, AIR 1984 P&H 345; Pathumma v Kuntalan Kutty, AIR 1981 SC 1683 
followed. 

3140. Maha Prasad v Ramani Mohan, 42 Cal 116 : (1914) 41 IA 197; Ramlal v Kishanchand, AIR 1924 PC 
95:51 Cal 361 : 51 IA 72; Raichander v Premanand, AIR 1978 AP 349. 
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[s 21.9.3] Outer Limit for Taking Objection 


Under section 21 of the Code of Civil Procedure it is clear that no objection as to place of 
suing shall be allowed by any appellate or revisional court unless the same objection was taken 
in the court of first instance at the earliest possible opportunity and before the settlement of 
issues. Therefore, under the terms of the section, the following position is clear: (a) normally 
objection as to place of suing should be taken at the court of first instance at the earliest 
possible opportunity and (b) the outer limit of this earliest opportunity is the time before 
the issues are settled. The issues are settled by the court under O XIV of the Code of Civil 
Procedure only after the pleadings are filed under O VII and O VIII.*! 


In writ proceedings, there is no procedure for settlement of issues but if at the threshold of 
hearing after the pleadings have been filed, these issues of jurisdiction have been raised by the 
respondents. Therefore, the respondents are well within their right to raise the issue.*!* 


[s 21.9.4] Appeal and Revision—Conditions and Instances 


Conditions to be fulfilled, if the appellate or revisional court is to entertain an objection to 
the territorial jurisdiction of the trial court: 


(i) the objection was taken in the trial court; 


(ii) it was taken at the earliest opportunity and, where issues have been framed, it was 
taken before the issues were framed; 


(iii) trial in the wrong court has occasioned failure of justice. 


All these three conditions must be satisfied.*'*° Even if objection of jurisdiction has been 
taken by the petitioner at the earliest possible opportunity, what has to be established under 
section 21(1) is that entertainment of the suit by the trial court had caused failure of justice.*!*” 
Plea of want of territorial jurisdiction on the part of the trial court must be rejected on appeal, 
unless it be shown that want of territorial jurisdiction had led to the failure of justice.*!* 


But, under this section, a court of appeal or revision will entertain the objection if it has 
been taken at the earliest possible opportunity in the court of first instance, and if issues have 
been settled, at or before the settlement of issues. Even then the court of appeal or revision will 
not allow the objection unless there has been a failure of justice.’ The new sub-section (2) 
makes these two requirements necessary to the objection as to the pecuniary limits of the court’s 
jurisdiction. If the objection is raised for the first time in appeal or revision, it is excluded by 
the terms of the section;*’”® but, in a case where the court of small cause sets aside an ex parte 
decree, although the application should have been made to the munsif of another court, the 
objection was entertained in revision on the ground that it referred not only to the place of 


3144. IFB Automotive Seating & System Ltd v UOI, AIR 2003 Cal 80. 

3145. IFB Automotive Seating & System Ltd v UOI, AIR 2003 Cal 80. 

3146. Koopitan Uneen (daughter) v Koopitan Ununi (Son), AIR 1981 SC 1683 : (1981) 3 SCC 589 : 1982 
SCR (1) 183. 

3147. Renown Biscuit Co, Bombay v Kamalanathan, AIR 1980 Mad 28. 

3148. Manager, Hardware & Tools Ltd v Saru Smelting Pvt Ltd., AIR 1983 All 329 (DB); Special Secretary, 
Government of Rajasthan v Venkataramana Seshaiyar, AIR 1984 AP 5. 
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suing but to the nature of the court itself.’ So also, where the defendant appeared and orally 
objected to the jurisdiction of the court and was directed to raise the same in his written 
statement, he cannot be held to have waived his objection by complying with the order of the 
court and is entitled to put forth the same in the suit.*!”” 


Objection to the pecuniary jurisdiction of the court, raised for the first time in revision, 
could not be allowed. Section 21(2) of the CPC specifically provides that an objection to the 
pecuniary jurisdiction of a court should be raised at the earliest stage of proceedings in a suit 
and that it should further be shown that some prejudice had resulted to the aggrieved party, 
before the proceedings of the court not having the requisite pecuniary jurisdiction could be 
set aside. An order passed in revision, allowing the objection regarding want of pecuniary 
jurisdiction in ignorance of the Code of Civil Procedure, was clearly erroneous and, as such, 
could be reviewed.*!” 


Where preliminary issue pertaining to jurisdiction was decided by the trial court in 
affirmative but no decision regarding pecuniary jurisdiction was given in the order, the plaintiff 
amended the plaint and defendant thus having no opportunity to file appeal/revision against 
order on the question of pecuniary jurisdiction of the court, additional written statement 
was filed by defendant subsequent to amendment of plaint and objection as to pecuniary 
jurisdiction reiterated therein. While passing decree, trial court gave finding as to pecuniary 
jurisdiction though no specific issue to that effect was framed, such finding being given for 
the first time, the defendant was found entitled to raise objection against it in first and second 


appeal.3!54 


[s 21.9.5] Legal Representatives—Limitation of 


Where the plaintiff had submitted to the jurisdiction of a court, by valuing his suit at a 
particular value, and the finding went against him, he appealed to the district judge, but died 
during the pendency of the appeal. On his death, his legal representatives sought to challenge 
the valuation praying for leave to amend the plaint, stating that the valuation was much higher 
and that the court below had no jurisdiction. It was held that the legal representative could not 
do so. Legal representative of a decreased party cannot take a plea which the deceased himself 
could not have raised.*!”” 


[s 21.10] Parties Not Raising Objection to Jurisdiction—Rejection of Plaint 
Improper 


When there was neither an application for rejection of the plaint nor for return of the plaint 
under O VII, rules 10 and 11 of the CPC, filed by the respondents/defendants and the order 
of the high court directing return of the plaint was wholly outside the scope of the pending 
appeals. In fact, the issue relating to territorial jurisdiction of the high court to entertain the 
appellants’ suit was not even raised in the Memorandum of Appeal.*!* 
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Besides when an objection to jurisdiction is raised by way of demurrer and not at the 
trial, the objection must proceed on the basis that the facts as pleaded by the initiator of the 
impugned proceedings are true. The submission in order to succeed must show that granted 
those facts the court does not have jurisdiction as a matter of law. In rejecting a plaint on the 
ground of jurisdiction, the high court should have taken the allegations contained in the plaint 
to be correct.*!” 


Apart from the ex-facie contradiction of this statement in the judgement itself, the high 
court erred in going beyond the statements contained in the plaint.*'* 


[s 21.11] Applicability of the Rule in Section 21(1) to Execution Proceedings 


The rule of waiver embodied in section 21(1) extends to execution proceedings. If a 
defendant has not raised during the trial any objection as to the place of suing, he will not be 
permitted to do so during execution proceedings. The extension was formulated by Wallis, CJ, 
in Zamindar of Ettiyapuram v Chidambaram*’ in the following words: 

The effect of the section in my opinion is that objections which the appellate or 
revisional court is thereby precluded from allowing, must be considered cured for all 
purposes, unless taken before the passing of the decree of the original court. The ordinary 
way of questioning a decree passed without jurisdiction is on appeal or revision, and if this 


is forbidden, a court of first instance cannot by execution do that which the appellate or 
provisional court is precluded from doing. 


Dealing with this matter, the Supreme Court observed in Hiralal v Kalinath:'© 


The validity of a decree can be challenged in execution proceedings only on the ground 
that the court which passed the decree was lacking in inherent jurisdiction in the sense 
that it could not have seisin of the case because the subject-matter was wholly foreign to 
its jurisdiction or that the defendant was dead at the time the suit had been instituted or 
decree passed, or some such other ground which could have the effect of rendering the 
court entirely lacking in jurisdiction in respect of the subject-matter of the suit or over the 
parties to it.?!°! 


But it is different where after the passing of a preliminary mortgage decree, the court which 
passed it ceased to have territorial jurisdiction over any of the mortgaged properties. In such a 
case, failure on the part of the mortgagor to object to the passing of the final decree, precludes 
him from disputing the validity of the decree, but not from objection to the jurisdiction of the 
court to order a sale.*!” 


When a court executing a decree transferred to it, attached and sold properties after territorial 
jurisdiction had been withdrawn from it, the Madras High Court held that the judgment- 
debtor’s failure to object estopped him from questioning the validity of the sale; but that there 
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was no estoppel against a subsequent purchaser of the same property at a sale held in execution 
of a decree passed against the same judgement-debtor in another suit, for the estoppel of the 
judgement-debtor did not operate against such purchaser.’ The same court has also held that 
if a court continues to execute a decree against immovable property after territorial jurisdiction 
has been withdrawn from it, the judgement-debtor’s failure to object will preclude him from 
raising the point in appeal.’ So also, where the executing court sold properties outside its 
territorial jurisdiction in addition to some properties within its jurisdiction, it was held that 
objection, not having been taken before sale, could not be raised at a later stage.*'® 


The rule of waiver enactment in sub-section (1) is extended to the executing court by the 
new sub-section (3) which requires that the objection as to the local limits of jurisdiction of the 
executing court must have been raised in the executing court at the earliest opportunity, and 
even where it has been so raised, there must have been consequent failure of justice. 


[s 21.12] Condition as to Consequent Failure of Justice 


Even though the objection has been raised at the earliest opportunity and wrongly disallowed, 
the judgement will not be disturbed unless the trial in the wrong court had led to a “failure 
of justice”.?!°° In order to ascertain whether there has been a failure of justice, the appellate 
court must go into the merits of the case and form an opinion upon the justice or otherwise 
of the decision of the first court.” Where a defendant has raised an objection as to the place 
of suing but has not pressed it for decision and has participated in the trial taking the chance 
of obtaining the favourable verdict, he cannot be heard to say that he was prejudiced or that 
there was failure of justice.’ Even though the objections to the pecuniary jurisdiction was 
taken before the courts at the earliest opportunity, there was no consequent failure of justice; 
hence, the objection of the jurisdiction was rejected.” The Madras High Court, relying upon 
RSD v Finance Co Pvt Ltd,*\” held that even if the objection was raised by the defendant in the 
trial court at the earliest opportunity, unless it is shown in the appellate court that on account 
of the trial by the wrong court, there has been failure of justice, the appellate court cannot 
interfere in the finding of the trial court on the ground of jurisdiction of the court.*!”! 


[s 21.13] Remand 


There is no question of territorial jurisdiction when a suit is remanded by a court of appeal, 
for, jurisdiction then depends entirely upon the order of remand.*'”” 
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NBİ[S 21A] Bar on suit to set aside decree on objection as to place of suing. 
No suit shall lie challenging the validity of a decree passed in a former suit between the 
same parties, or between the parties under whom they or any of them claim, litigating 
under the same title on any ground based on an objection as to the place of suing. 


Explanation.—The expression “former suit” means a suit which has been decided 
prior to the decision in the suit in which the validity of the decree is questioned, 
whether or not the previously decided suit was instituted prior to the suit in which the 


validity of such decree is questioned. ] 


SYNOPSIS 


CARNI Sope LS ET AIA Siete tated 
[s 2EA:2) Firer Galtl 26.0) 226. cus kis 536 
[s 21A.3] The Same Parties, or Between the 
Parties Under Whom They or 

Any of Them Claim...................c.serss0+ 


[s 21A.4] Litigating Under the Same gg. RADA 
[s 21A.5] Objection as to Place of Suing............ 


[s 21A.1] Scope 


Section 21 lays down that no objection as the place of suing shall be allowed by any appellate 
or revisional court, unless such objection was taken in the court of the first instance at the 
earliest opportunity. The section does not expressly provide as to whether such an objection can 
be permissible in a separate suit challenging the decree. On that question, there was a conflict 
of judicial opinion. The Madras High Court*!” and the Lahore High Court?’ held that if 
the defendant did not object to jurisdiction and allowed a decree to be passed against him, 
he could not in a subsequent suit, set aside the decree for want of jurisdiction. The Nagpur 
High Court held that section 21 was not limited to appeals and revisions in the same suit,*'”° 
and this was also the view taken by the Oudh Chief Court;*!” but the Allahabad High Court 
considered that it was not legitimate to extend the bar of section 21 beyond the limits provided 
by the section, and that in such a case, the plaintiff was entitled to maintain an independent 
suit for the avoidance of the decree.*!”* In a later decision, the same High Court took the view 
that if the objection as to jurisdiction has not been taken in the trial court and the suit has been 
allowed to be disposed by a judgement and no appeal has been filed against such a judgement, 
the decree became final and was a bar in a subsequent suit, wherein the objection as to local 
jurisdiction would not be permissible.*!”? It is submitted that the view taken by the Madras 
and Lahore High Courts was correct, for, once the objection as to jurisdiction was waived 
under section 21, it was waived for all purposes. The contrary view was opposed to the policy 
underlying the section, in that though such an objection was impermissible in an appeal or 
a revision against the decree, it was still permissible to be raised in a subsequent suit. This 
section gives effect to the view taken by the Madras, Lahore and Nagpur High Courts and the 
Chief Court of Oudh. 
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The expression “former suit” means a suit decided before the decision in the suit filed to 
question the validity of the decree, and it is immaterial whether it was filed before or after the 
suit which challenges such validity. 


[s 21A.2] Former Suit 


See notes to section 11 under the same heading. 


[s 21A.3] The Same Parties, or Between the Parties Under Whom They or Any 
of Them Claim 


See notes to section 26(B) Condition II. See notes to section 11 under the same heading. 
Also see sub-headings under section 11. As to synopsis (a)—(j), see notes under section 11. 


[s 21A.4] Litigating Under the Same Title 


See notes to section 26(B) Condition III. See notes to section 11 under the same heading. 


[s 21A.5] Objection as to Place of Suing 


Section 21A was inserted in the Code of Civil Procedure by the Code of Civil Procedure 
(Amendment) Act, 1976 (104 of 1976)on the recommendation of the Law Commission of 
India. The object, meaning and purpose of section 21A has been explained by the Supreme 
Court in the case of Subhas Mahadevasa Habib,>"* in the following words: 


Though Section 21A of the Code speaks of a suit not being maintainable for challenging 
the validity of a prior decree between the same parties on a ground based on an objection as 
to “the place of suing”, there is no reason to restrict its operation only to an objection based 
on territorial jurisdiction and excluding from its purview a defect based on pecuniary 
jurisdiction. In the sense in which the expression “place of suing” has been used in the 
Code it could be understood as taking within it both territorial jurisdiction and pecuniary 
jurisdiction. Section 15 of the Code deals with pecuniary jurisdiction and, Sections 15 to 
20 of the Code deals with “place of suing”. The heading “place of suing” covers Section 15 
also. This Court in the Bahrein Petroleum Co. Ltd. v PJ. Pappu [(1996) 1 SC R 461] made 
no distinction between Section 15 on the one hand and Sections 16 to 20 on the other, 
in the context of Section 21 of the Code. Even otherwise, considering the interpretation 
placed by this court on Section 11 of the Suits Valuation Act and treating it as equivalent 
in effect to Section 21 of the Code of Civil Procedure, as it existed prior to the amendment 
in 1976, it is possible to say, especially in the context of the amendment brought about in 
Section 21 of the Code by Amendment Act 104 of 1976, that Section 21A was intended 
to cover a challenge to a prior decree as regards lack of jurisdiction, both territorial and 
pecuniary, with reference to the place of suing, meaning thereby the court in which the 
suit was instituted. 


[S 22] Power to transfer suits which may be instituted in more than one 
Court.— Where a suit may be instituted in any one of two or more Courts and is 
instituted in one of such Courts, any defendant, after notice to the other parties, may, 
at the earliest possible opportunity and in all cases where issues are settled at or before 
such settlement, apply to have the suit transferred to another Court, and the Court to 
which such application is made, after considering the objections of the other parties 


3180. Subhas Mahadevasa Habib v Nemasa Ambasa Dharmadas, AIR 2007 SC 1828 (Balasubramanyan, J, 
speaking for the bench). 
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(if any), shall determine in which of the several Courts having jurisdiction the suit 


shall proceed. 


SYNOPSIS 


[322.1] Scope of Sections 22-25 ........:-seyeeses [s 22.3] Grounds of Transfer .......s.csssesssssesessees 
[s 22.2] Transfer Where Plaintiff Has a Ral fee. 
Choice of COUTTS.. iiser. 537 | [$22.5] Stay Of Suit.........scssssssseecssesnnenssee 


[s 22.1] Scope of Sections 22-25 


This and the next section are concerned with a case where the plaintiff has the choice of two 
or more courts in which he may properly institute a suit. They deal with the right of a defendant 
to apply to a court to have the case transferred from the court in which it is filed to another 
court. They postulate that the several courts concerned shall each have jurisdiction. It follows 
that an application by the defendant under section 23 for transfer cannot be entertained where 
he has pleaded want of jurisdiction of the court in which the suit has been instituted.*!*! The 
two sections contemplate three possibilities: (a) where the alternative courts are subordinate to 
the same appellate court; (b) where they are subordinate to different appellate courts but to the 
same high court; and (c) where they are subordinate to different high courts. 


The case where the two courts are high courts is not expressly dealt with. Sections 24 and 
25 are concerned with an entirely different kind of case. They are not concerned with the 
right in the defendant alone to apply to have transferred to one of alternative possible courts, 
a suit which his opponent, the plaintiff, has filed in one of those possible alternative courts. 
The sections are broken up into two different categories. The first category is dealt with in 
section 24 and the second in section 25.*'* The Specific Relief Act, 1963, does not confer 
a power of transfer. What could not have been asked for originally, cannot be asked for by 
amendment.?!® An order of transfer under section 22 is based on balance of convenience. The 
fact that the suit was filed earlier, is immaterial.*'** When a transfer petition is filed making 
allegations against the additional district judge, impugning his fairness, independence and 
impartiality in the transfer application, the report if any, and when called for, should normally 
be confined to the allegations made against the impartiality or fairness of the judge and not 
with respect to the correctness or otherwise of the order passed by him.*!*° 


Apprehending injustice on the ground of earlier decision against the applicant in another 
case by the munsif is no ground for transfer of case. Allowing transfers on such grounds would 
hamper course of justice.** 


[s 22.2] Transfer Where Plaintiff Has a Choice of Courts 


The power of transfer given by this section is not a general power as in section 24. It is 
limited to cases in sections 16 and 20 where the plaintiff has the option to sue in more courts 


3181. Babulal v Kotumal, AIR 1941 All 27 : (1940) ILR All 737; Krishnaji Rao v Gokuldas, AIR 1953 Mys 115 
3182. Kanhaiyalal v Zumerlal, AIR 1940 Nag 145. See notes under section 24. 
3183. Rajkumar v Benoy Kumar, AIR 1985 Cal 328. 

3184. SS Mahalakshmi Mills v Rajesh Trading Co, AIR 1983 Bom 486. 

3185. Pushpa Devi Saraf v Jai Narayan Parasrampuria, (1992) 2 SCC 676. 
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than one.*'*” Prima facie, a plaintiff as arbiter litis has the right to select his own forum.?!** 
That right is controlled by the power of transfer; but it is a right that ought not lightly to be 
interfered with.*'*” The words “shall determine” in the section clearly mean “shall make an 
order of transfer”.*!”? Wife's application for custody was pending as the husband instituted 
the suit in a court at another place. Transfer application was made by the wife as the nature of 
both the proceedings was such that they should be heard by the same court. No suggestion by 
husband was made that financial difficulties prevented proper prosecution of the proceedings 
at the place where the wife's application was pending. Here, the prejudice to husband could 
not be assumed from the mere fact that he would have to undertake the journey. In this case, 
keeping in mind the abovementioned facts, the suit filed by the husband was transferred.2!®! 


[s 22.3] Grounds of Transfer 


See notes to section 24 under the same heading. 


[s 22.4] Notice 


The provisions of this section as to notice and time of application are mandatory.*!®? Notice 
should be given to all parties impleaded in the suit, whether as plaintiff or as defendant and 
not merely to parties arrayed on the opposite side.’ Under the terms of the section, notice 
must be given of the application before it is made, but it has been held that the defect could be 
cured by notice on the application itself.’ 


[s 22.5] Stay of Suit 


Section 20 of the Code of Civil Procedure, 1882, provided for stay of proceedings in order 
to compel the plaintiff to take his case to another court. This has been omitted, as sufficient 
provision has been made by the power of transfer in sections 22—24; but the court has an 
inherent jurisdiction to stay any suit which is an abuse of its process. 


Whether the institution of the suit in a particular court is an abuse of the process of that 
court is a question of fact. In a suit filed in the Bombay High Court, the fact that both the 
parties and the witnesses of the defendants were residents of Wardha in the Central Provinces 
(Madhya Pradesh), was held not to justify an order for the stay of the suit.” The high court 
has also power to stay a suit in another court.?!”° 


[S 23] To what Court application lies.—(1) Where the several Courts having 
jurisdiction are subordinate to the same Appellate Court, an application under 


Section 22 shall be made to the Appellate Court. 


3187. Purna Chandra v Dhone Kristo, (1914) 12 All L] 896; National Engineering Co v Rattan, AIR 1923 Lah 288. 
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3194. Basanti v Sahodra, AIR 1935 All 979 : (1955) All LJ 1093. 
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(2) Where such Courts are subordinate to different Appellate Courts but to the 
same High Court, the application shall be made to the High Court. 


(3) Where such Courts are subordinate to different High Courts, the application 
shall be made to the High Court within the local limits of whose jurisdiction the 
Court in which the suit is brought is situate. 


SYNOPSIS 


fs 23.0} High Coin AG. cuca. ae [s 23.4] Different High Courts .........ceeeseee 540 
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[s 23.3] Subordinate Courts ....c.cccccccceeseessceeoees 


[s 23.1] High Courts 


Sections 22 and 23 do not apply to high courts in the exercise of their ordinary original 
civil jurisdiction.’ 


[s 23.2] Scope of Sections 22 and 23 


Sections 22 and 23 are complementary to each other. While section 22 confers a power on 
the defendant to apply for transfer subject to the conditions mentioned therein, section 23 
specifies the court to which the application should be made. An application under section 23 
must therefore, fulfil the conditions mentioned in section 22 and is liable to be dismissed if it 
is not made before the settlement of issues.*!"* 


[s 23.3] Subordinate Courts 


Subordination of court is regulated by section 3. A court of a subordinate judge is 
subordinate to the district court no matter what the forum of appeal may be in the particular 
case for the transfer of which application is made.*'” 


A full bench of the Rangoon High Court has held that for the transfer of a suit pending in a 
court on the original side of the high court, an application should be made to that court which 
has hold of the case and that court has power to transfer under section 151 of the Code.*° 
Prior to the filing of the petition by the husband against the wife for divorce under section 13, 
Hindu Marriage Act, 1955, in the court of the additional district judge at Jind in Haryana, 
the respondent (wife) had already filed a petition under section 9 of the Hindu Marriage 
Act, 1955, for restitution of conjugal rights, against the petitioner-husband. An application 
under section 10 of the Code of Civil Procedure was filed by the wife (before the Jind court) 
for staying the proceedings therein, in view of the petition already filed by her at Delhi. The 
additional district judge, Jind, allowed the wife’s petition under section 10 of the Code of Civil 
Procedure on the ground that if the petition under section 13, Hindu Marriage Act, 1955, 
was allowed to continue, the petition filed by the wife under section 9 of the Act would be 
rendered infructuous. 


3197. Mahindra Chandra v Lal Mohan, AIR 1929 Cal 358 : (1929) ILR 56 Cal 940. 
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The order of the additional district judge, Jind, staying proceedings was vacated by the 
High Court. In the interest of justice, the petition under section 13 of the Act, brought by the 
husband and pending in the court at Jind, was transferred to the court at Delhi.’ 


[s 23.4] Different High Courts 


From sub-section (3) of section 23 extracted above, it is clear that an application for transfer 
has to be made in the high court in which the suit brought is situated. The suit was instituted 
in the court at Surat, and since Surat is not within the jurisdiction of Andhra Pradesh High 
Court, the application for transfer has to be filed in the high court to which the court at Surat 
is subordinate but not in Andhra Pradesh High Court. It does not matter that the petitioner 
wants the suit to be brought to the jurisdiction of Andhra Pradesh court, which is subordinate 
to it. Andhra Pradesh High Court has no jurisdiction to entertain the application for transfer. 
The expression “suit is brought” in section 23(3) of the Code of Civil Procedure relates to the 
place where the suit was instituted, and it cannot be interpreted to mean the court to which 
suit “has to be brought”. So, the petition to transfer a suit instituted at Surat to a court, which 
is subordinate to Andhra Pradesh High Court, is not maintainable.”” 


If suits between the same parties are instituted in courts subordinate to different high courts, 
either high court can transfer the suit from the court which is subordinate to it,” and the 
transfer can be made to a court subordinate to another high court.’ A judge on the original 
side of the high court is not a court subordinate to the high court and a bench of the high court 
cannot entertain an application for the transfer of a suit from him to another court.” In a case 
where the plaintiff in abuse of his power as dominus litis and in disregard of the convenience of 
both parties filed his suit in a court subordinate to the high court at Allahabad, that high court 
in its inherent jurisdiction transferred the suit to the Chief Court at Oudh.”°° 


The provisions relating to transfer of suits contained in sections 22 to 25 of the Code 
have been interpreted by various high courts of the country. But on the interpretation of 
section 23(3) of the Code, there has been divergence of views. While some of the high courts 
held the view that a high court acting under section 23(3) of the Code cannot transfer a suit 
pending in a court subordinate to it, to some other court subordinate to another high court 
and the power to make such inter-state transfer vested in the Supreme Court under section 25 
of the Code, some of the high courts held a contrary view about the powers of the high courts 
under section 23(3) of the Code. Even the decision of the Supreme Court in Vijayalakshmis 
case,’ did not set the controversy at rest, although the apex court doubted the correctness of 
the decision of Bombay High Court (Nagpur Bench) in Priyavari Mehta’ case.*** 


However, a decision of the Supreme Court has set the controversy at rest and laid down 
the correct law.” It was held by the Supreme Court that high court has no power, authority 
or jurisdiction to transfer a case, appeal or other proceeding pending in a court subordinate to 
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3203. Venkata Sa Barod v Maksudan Das, (1908) ILR 35 Cal 541; Vallabhbhai v Chotalal, AIR 1927 Bom 
79 : (1927) ILR 51 Bom 26, pp 29-30; Kanhaiyalal v Zumerlal, AIR 1940 Nag 145. 

3204. Sadayandi v Venugopal, AIR 1960 Ker 91 : (1959) ILR Ker 180. 

3205. Hayat Mahomed v Shaikh Mannu, AIR 1927 Cal 290 : (1927) 45 Cal LJ 71; Hindustan Assurance 
Ltd v Rail Mulraj, (1914) 27 Mad LJ 645. i 

3206. Datt Singh v Tej Singh, AIR 1934 All 14 : (1934) ILR 56 All 201. 
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it to any court subordinate to another high court in purported exercise of power under sub- 
section (3) of section 23 and it is only the Supreme Court which can exercise the said authority 
under section 25. CK Thakker, J, speaking for the Bench observed as follows: 


71. In our considered opinion, where several courts having jurisdiction are subordinate 
to one appellate Court, an application for transfer may be made to such appellate Court 
and the Court may transfer a case from one Court subordinate to it to another Court 
subordinate to it. Likewise, where such Courts are subordinate to the same High Court, 
an application may be made and action may be taken by the High Court transferring a 
case from one Court subordinate to it to any other Court subordinate to that High Court. 
But where such Courts are subordinate to different High Courts, it is only the Supreme 
Court (this court) which may pass an order of transfer. In other words, if two Courts 
are subordinate to different High Courts, one High Court has no power, jurisdiction or 
authority to transfer a case pending in any Court subordinate to that High Court to a 
Court subordinate to other High Court. It is only the Supreme Court (this court) which 


may order the transfer. 


The Supreme Court in the above case, went on to observe further as follows: 


72. Section 25, as originally enacted in the Code of 1908 and the decision prior to 
Amendment Act of 1976, have no application after substitution of Section 25 as it stands 
today. To us, Section 23 has no application to such cases and the only provision attracted 
is Section 25. 


73. The language of Section 25 also supports the view which we are inclined to take. 
Sub-section (1) of Section 25 of the Code enacts that “on the application of a party”, this 
Court may pass an appropriate order of transfer. Thus, Section 25 is “self-contained Code” 
and comprises of substantive as well as procedural law on the point. It allows a party to 
move the Court by making an application as also it empowers the Court to make an order 
of transfer. 


As regards the correct interpretation of section 23, the Supreme Court observed further as 
follows: 

In our considered view, the fallacy in the argument lies in the fact that it presumes and 
presupposes that Section 23 of the Code is a substantive provision which authorises a 
Court mentioned therein to order transfer. It is not so. The said section, as held by us, is 
merely a procedural one or a machinery provision and provides mode, method or manner 
in approaching a Court for making an application. It does not empower a Court to effect 
transfer. 


With these observations, the Supreme Court overruled the undernoted cases.*?'° 


[s 23.5] Suit Is Brought 


The expression “suit is brought” in section 23(3) of the Code of Civil Procedure relates to 


the place where the suit was instituted and it cannot be interpreted to mean, the court to which 
suit “has to be brought” .*””! 


[S 24] General power of transfer and withdrawal.—(1) On the application of 
any of the parties and after notice to the parties and after hearing such of them as 
desire to be heard, or of its own motion without such notice, the High Court or the 
District Court may at any stage— 


3210. Lakshmi Nagdev v Jitendra Kumar Nagdev, (2004) 4 MPL] 310; Mamta Gupta v Mukund Kumar Gupta, 
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(a) transfer any suit, appeal or other proceeding pending before it for trial or 
disposal to any Court subordinate to it and competent to try or dispose of 
the same, or, 


(b) withdraw any suit, appeal or other proceeding pending in any Court 
subordinate to it, and— 


(i) try or dispose of the same; or 


(ii) transfer the same for trial or disposal to any Court subordinate to it 
and competent to try or dispose of the same; or 


(iii)  retransfer the same for trial or disposal to the Court from which it 
was withdrawn. 


(2) Where any suit or proceeding has been transferred or withdrawn under 
sub-section (1), the Court which *”!*[is thereafter to try or dispose of such suit or 
proceeding] may, subject to any special directions in the case of an order of transfer, 
either retry it or proceed from the point at which it was transferred or withdrawn. 


**151(3) For the purposes of this section, — 


(a) Courts of Additional and Assistant Judges shall be deemed to be subordinate 
to the District Court. 


(b) “proceeding” includes a proceeding for the execution of a decree or order. | 


(4) The Court trying any suit transferred or withdrawn under this section from a 
Court of Small Causes shall, for the purposes of such suit, be deemed to be a Court 
of Small Causes. 


*2141(5) A suit or proceeding may be transferred under this section from a Court 


which has no jurisdiction to try it.] 
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[s 24.27] Order of Transfer: When Takes 


POPP CTC CCCCICCC OCI COC PCP rrr) 


[s 24.1] Alterations in the Section 


Sub-section 1 remains unaltered. In sub-section 2, the words “the court which thereafter 
tries such suit” are deleted and the following words are substituted, viz: “the court which és 
thereafter to try or dispose off such suit or proceeding’. Sub-section 3 is restructured and divided 
into clauses (a) and (b). Clause (a) is the same as the unamended sub-section 3. Clause (b) 
defines the word “proceeding” as including a proceeding for the execution of a decree or order. 
Sub-section 4 remains unaltered. Sub-section 5 has been newly added to clarify that a suit or a 
proceeding may be transferred from a court which has no jurisdiction to try it. 


[s 24.2] Accepted Judicial Norm 


One important aspect of the provisions of section 24 of the Code of Civil Procedure is that 
the power of transfer is conferred on the high court or the district court, courts which normally 
exercise appellate or supervisory jurisdiction in the scheme of procedure envisaged under the 
provisions of the Code of Civil Procedure. The power is conferred on a higher judicial forum. 
While it is an accepted judicial norm that the judges of the higher judiciary have the choice 
to hear a matter, the judge himself can recuse from the case and direct the matter to be posted 
before any other judges if he has the feeling that one of the parties to the proceeding may have 
a reasonable apprehension of bias if the proceedings should go on before him, may be for a 
variety of reasons such as a previous acquaintance of one of the parties to the proceedings, 
irrespective of the fact as to whether he is really biased or not — classic example, being that 
of a judge, not sitting in appeal over his own judgement, order or decision expressed earlier in 
respect of the subject-matter before him in any other context. But, in so far as the proceedings 
before the trial court are concerned, it is strictly determined as per sections 15, 16, 17, 18, 19 
and 20. What needs to be observed and pointed out in terms of the provisions of the CPC is 
that the judge of the subordinate judiciary does not have the power to recuse himself from the 
suit or proceeding pending before the court he presides.**"” 


[s 24.3] Return of Plaint Distinct from Transfer of Suit 


Sometimes the presentation of a plaint in a wrong court can lead to piquant situations. In 
1988, a suit was filed on the original side of the High Court of Delhi for declaration, for specific 
performance of agreement, for possession of property and for permanent injunction. Written 
statement was filed by the defendants contesting the claims of the plaintiff but without raising 
any objection as to the jurisdiction of the court. The suit was transferred to the district court, 


3215. MV Ganesh Prasad v ML Vasudevamurthy, AIR 2003 Kant 39. 
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Delhi. After more than eight years, the written statement was amended raising an objection as 
to jurisdiction of the court at Delhi, since the suit was for recovery of immovable property 
situated in Gurgaon District. On the basis of the amended written statement, an additional 
issue as to the jurisdiction of the Delhi court was framed by the trial court. After hearing the 
parties, the trial court held that the suit was covered by clause (d) of section 16 of the Code and 
as such the Delhi court had no jurisdiction and the plaint was ordered to be returned to the 
plaintiff for presentation to the proper court. The said order was confirmed by the high court 
as well as the Supreme Court.**'® 


After the judgement of the Supreme Court in the above-mentioned case, which was CA No 
2726 of 2000 decided on 26 September 2005, the plaintiff filed IA No 3 in the said disposed 
of appeal praying therein to direct the Gurgaon court to take up the suit from the stage at 
which it stands transferred. Rejecting the prayer made in the IA, the Supreme Court held that 
the Court at Gurgaon cannot be said to be a successor court for the purpose of section 24 of 


the Code. 


Transfer of a case cannot be ordered on the ground that the court where case is pending 
does not have the jurisdiction. On such a ground, the party has to apply for dismissal of the 
case and not for transfer.*?!” 


The return of plaint to the plaintiff for presentation to the proper court on the ground 
of want of jurisdiction of the court returning it is not a case of transfer of the suit but lack 
of jurisdiction of the court in which it was earlier filed. On presentation of plaint to the 
proper court, it will not be treated as continuation of proceedings, and the suit cannot be 
directed to be tried from the stage at which it has been transferred. The provisions of O XVIII, 
rule 15 which deal with succeeding judge proceeding with the case from where it was left by 
his predecessor are not attracted.’ $ 


In a case, the civil judge transferred a suit suo motu to the high court on the ground of pecuniary 
jurisdiction. The high court did not issue any order to return the plaint, rather it registered the 
suit and entertained it. The Delhi High Court rejected the plea of de novo trial. It was held that 
since it was not a case of return of plaint, de novo trial cannot be allowed and no prejudice would 
be caused to the defendant if the suit was continued from the stage it was received.*”!° 


[s 24.4] Nature of Proceedings 


Petition filed before district judge under section 24, for transfer of the suit pending in a trial 
court, is a proceeding independent of the suit. It cannot be said that the order rejecting the 
petition passed by the learned district judge under section 24 of the Code of Civil Procedure is 
an order passed in a pending proceeding in a suit, though the prayer in the application under 
section 24 is for transferring the pending suit to some other court which has jurisdiction. The 
order cannot be characterised as an order passed in the pending suit itself. If this is so, the 
proviso to section 115 of the CPC is not attracted and as such it cannot be said that unless the 
order is shown to have caused irreparable injury or has occasion to failure of justice, it is not 


revisable.’ 
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[s 24.5] Consolidation and Transfer of Suits 


Where in the matter relating to management of educational society due to rivalry between 
members and persons claiming to be the members of the society, three suits for injunction were 
filed before three different courts. To avoid multiplicity of litigation and conflicting orders, all 
suits were directed to be tried simultaneously by consolidating them and were transferred to a 
competent court for this purpose.’ 


[s 24.6] Scope of the Section 


Section 24 of the Code of Civil Procedure deals with general power of transfer and 
withdrawal and enables the district court to transfer any suit, appeal or other proceedings 
pending before it, for trial or disposal to any court subordinate to it and competent to try or 
dispose of the same.*?”” 


Under this section, an application for transfer can be made by any of the parties to a suit, 
appeal or other proceeding. Whereas this section deals with the general power of a high court 
or a district court to transfer or withdraw any suit, etc, section 25 amended by the Code of 
Civil Procedure (Amendment) Act, 1976 (104 of 1976), confers on the Supreme Court the 
power to transfer a pending suit, appeal or proceeding from one high court or civil court in 
the state to a high court or other civil court in another state. Where “socially sensitive” suits, 
affecting considerable sections of the society are withdrawn, the order of withdrawal cannot 
be objected to by exaggerating the aspect of observation of demeanour of witnesses already 
examined, where the suits affect considerable sections of the public. Expeditious termination 
of litigation is vital in such cases.*? Even where section 21A of the Hindu Marriage Act, 1955 
(consolidation and joint trial), is not applicable, a transfer can be ordered under section 24 of 
the Code.*4 The motor accident claims tribunal constituted under section 110 of the Motor 
Vehicles Act, 1939, is a court subordinate to the high court within the meaning of section 24, 
CPC, and the high court can transfer the case from one tribunal in the state to another 
tribunal under section 24 of the Code.*”° The Recovery of Debts Due to Banks and Financial 
Institutions Act, 1993, is a special Act and has been enacted to provide for the establishment 
of tribunal for expeditious adjudication and recovery of debts due to banks and financial 
institutions and for matters connected therewith or incidental thereto. Specific provisions for 
transfer of pending cases has been made in section 31 of the said Act and, therefore, provisions 
of the CPC, for transfer of suit as provided in section 24 will not apply.*?6 There can be an 
order of transfer in respect of a suit filed in pauperism.*” 


[s 24.7] Sections 24, 25 and Letter Patent Clause (13)—Court 


Sections 24 and 25 of the Code of Civil Procedure deal with courts and not tribunals. In 
any event, the Code of Civil Procedure is not applicable to tribunals; as such it has limited 
application by reason of specific provision provided in the Debt Recovery Tribunal Act. It does 
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not apply without such specific provisions. Clause 13 of the Letters Patent also deals with 
courts and not with tribunals. The debt recovery tribunal is not a court within the meaning of 
clause 13 of the Letters Patent or that of section 24 or section 25 of the CPC.*?” 


[s 24.8] High Courts 


This section applies to high courts in the exercise of their ordinary original civil 
jurisdiction.” An application under this section might be heard by any judge of the high 
court, although such an application is an original proceeding? whereas one under clause 13 
of the Letters Patent must be made to a judge sitting in the original side.*?*! There was dispute 
between the management and workers’ unions relating to conditions of service of workmen. 
Two writ petitions concerning the dispute and challenging the award passed by the industrial 
court were filed before the Allahabad Bench and one was filed before the Lucknow Bench. 
It was ordered that the latter petition filed before the Lucknow Bench should be transferred 
to Allahabad. In the interest of all parties, the case should be heard at Allahabad to avoid 


conflicting judgments. 


When an application is filed under section 24 of the Code by one party to the suit and 
the court has to decide the matter of transfer or withdrawal of the case, it is an adjudicated 
order in the original jurisdiction of such court. The wording in section 5(i) of the Kerala 
High Court Act, 1958, is clear and gives no room for doubt that against such an order 
passed under section 24 of the Code by a single judge, an appeal will be maintainable to the 
Division Bench under Letters Patent. The high court can also pass interim order to prevent 
injustice.*?* 


JB Koshy, J (as he then was), speaking for the Full Bench of the Kerala High Court, observed 


as follows: 


When Section 5(i) clearly provides for appeal from orders, it cannot be stated that no 
appeal will lie from the adjudicated “order” under Section 24, CPC, of a Single Judge to 
the Division Bench. Merely because no appeal is provided from the order of District Court 
under Section 24, CPC, it cannot be stated that right of appeal given under Section 5(i) 
should be denied despite the clear wordings used in that section, if the District Court passes 
an illegal order, parties can approach the High Court under Article 227 of the Constitution 
of India.*?* 


The above-mentioned Full Bench decision of the Kerala High Court has quoted with 
approval Sutherland’ Statutory Construction (3rd Edn, vol 3, para 6807) wherein it has been 
stated as follows: 


Statutes giving the right of appeal are liberally construed in furtherance of justice, 
an interpretation which will work for the forfeiture of that right is not favoured. Thus 
provisions limiting the time for bringing an appeal are liberally interpreted so that the 
party pursuing the remedy of appeal will not be defeated on mere technicalities. Likewise, 
an interpretation limiting the cases from which an appeal may be brought or person who 
may bring an appeal is not preferred. 
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[s 24.9] Allahabad High Court and Its Lucknow Bench and Other Instances 


No doubt in Nasiruddin’ case? it has been held that there is no permanent seat of the 
High Court at Allahabad. This is true in the sense that there is nothing permanent in the 
world. But as things stand in the 21st century, the principal seat of the Allahabad High 
Court is indisputably at Allahabad. The Chief Justice and most of the senior and other judges 
ordinarily sit at Allahabad. The Registrar General of the Court also functions at Allahabad. 
The Allahabad High Court was created by Queen Victoria's Letter Patent in 1866, whereas 
Lucknow only had a judicial commissioner's court upto 1925 and thereafter the Chief Court 
for Avadh upto 1948, when the amalgamation order was passed. Hence, from the historical 
angle also, there can be no doubt that the principal seat of the High Court is at Allahabad.**” 


The second proviso to clause 14 of the United Provinces High Courts (Amalgamation) 
Order, 1948, clearly indicates that it is only cases which arise out of Avadh area, that is to say, 
at least part of the cause of action arises in Avadh, which can be transferred by the Chief Justice 
to Allahabad. Hence, the Chief Justice has no jurisdiction to transfer a case in which no part 
of the cause of action arose in Avadh to Allahabad under clause 14. Such cases illegally filed at 
Lucknow must be returned at the very threshold to counsel for filing at Allahabad.*?* 


It was held in a case that while passing the order, the acting Chief Justice was exercising 
administrative powers. He was not obliged to write a detailed judgement, dealing with each 
and every point raised by one party and controverted by the other. It could not be said that the 
order of the judge did not reflect any basis for the transfer to Allahabad of the petition filed 
at Lucknow. The fact that the petition was filed by the petitioner at Lucknow did not bar the 
petitioner in seeking the relief of transfer. Nor could it prevent the Chief Justice from passing 
an administrative order of transfer, once it was brought to his notice that it was necessary on 
the merits of the case.” 


The question of interpretation of power of transfer of cases exercised by the principal seat 
of a high court and a permanent bench of that high court came up for consideration before 
the Madras High Court. While interpreting the expression “subordinate court” appearing in 
section 23 in the light of Madras High Court (Establishment of Permanent Bench at Madurai) 
Order, 2004, it was held that the said expression means all courts subordinate to the high court 
including court of small causes. In this view of the matter, courts lying within the jurisdiction 
of the Permanent Bench at Madurai can be termed as subordinate to the principal seat at 
Madras. Thus, the High Court at Madras can exercise power and transfer cases falling within 
the territorial jurisdiction of Permanent Bench at Madurai to other court within the territorial 
jurisdiction of the principal seat.’ It was observed by the high court as follows: 

17. True it is, that the word High Court under Section 3(25) of the General Clauses 
Act is defined as, “High Court”, used with reference to civil proceedings shall mean the 
highest civil court of appeal in the part of India in which the Act or regulation containing 
the expression operates. Although it may appear that the court of appeal for cases in the 
Districts lying within the Territorial Jurisdiction of Permanent Bench at Madurai would 
only be the latter, when once the proviso to Presidential Order abovementioned empowers 
the Chief Justice in the Principal Seat at Madras High Court to order for hearing of any 
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case pending in the Madurai Bench at Madras, it would only indicate that such power of 
appellate authority of the Madurai Bench is likely to be delegated to the Principal Bench at 
Madras. This delegation as connoted to the proviso to the Presidential Order cannot have 
any meaningful effect unless and until the Principal Seat is clothes (sic) with such power 
of appellate authority over the Territorial Jurisdiction of Permanent Bench at Madurai.’ 


[s 24.10] Jurisdiction 


Before the Code of Civil Procedure (Amendment) Act, 1976 (104 of 1976), one view was 
that an order for transfer of a suit from one court to another court cannot be made unless the 
suit had been in the first instance brought in a court which had jurisdiction to try it. This 
was also the view taken by the Andhra Pradesh High Court which, however, held that the 
mere fact that there was a dispute about jurisdiction did not restrict the power of transfer.” 
If after the transfer is made, the parties joined issue and went to trial upon the merits without 
any objection, the order of transfer could not subsequently be impeached.*”** Where a district 
munsif transferred the records of a case to another district munsif in anticipation of an order of 
transfer by the district judge and it was disposed of on the merits without objection, it was held 
that there was a mere irregularity which could be waived and that the decree was not open to 
attack by reason thereof.**? The same rule applied to appeals.“ The Allahabad High Court 
took a contrary view and held that the fact that the court of first instance had no jurisdiction 
to dispose of the suit could not oust the jurisdiction of the high court or district court to 
transfer the same to a court competent to try it.’ This was also the view of the Nagpur High 
Court.?**° The Parliament has, by inserting sub-section 5 accepted the Allahabad and Nagpur 
view as against the other view. In a decision by the Allahabad High Court in Ledgard v Bull 
and Raja Soap Factory v Shantharaj,**’ the court has taken a view contrary to its earlier view 
and held that a suit, appeal or other proceeding cannot be transferred unless it was filed in 
the court with jurisdiction. Furthermore, it has confirmed the view of the district court, the 
transferee court, that the high court could not transfer to it an appeal which the high court 
had held it had no jurisdiction to entertain. The order by the district court was passed before 
sub-section (5) came into force and that the sub-section not being retrospective, did not affect 
that order.**4* Nevertheless, a suit cannot be transferred to a court which has no jurisdiction 
(other than territorial jurisdiction) to try it.”® This is clear from the words “competent to try 
or dispose off the same” in clauses (a) and (b) of sub-section (1). Thus, a high court cannot 
transfer to a district court an insolvency petition presented to it under the Presidency-Towns 
Insolvency Act, 1909;”*° nor can a district court transfer a suit from one subordinate court to 
another subordinate court which has been newly created and empowered to try subsequently 
instituted suits;>! but it is not necessary that the court to which a suit is transferred should 
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have concurrent territorial jurisdiction and a high court or district court may transfer a suit 
from one subordinate court to another subordinate court which has pecuniary jurisdiction 
although it may not have territorial jurisdiction to try the suit.’ Where a suit was instituted 
in court A which would have on the valuation given in the plaint jurisdiction to entertain it 
and subsequently, the suit was transferred to court B which had higher pecuniary jurisdiction, 
and that court held that on its true valuation, the suit was beyond the jurisdiction of court A, 
it was held that the order of transfer was not open to attack on the ground that the suit was 
instituted in a court which had no jurisdiction to entertain it. 


In a suit for damages and injunction, the court granted injunction in favour of the plaintiff. 
Thereafter, the plaintiff sought amendment of the plaint claiming higher amount of damages 
and the same was allowed. As a result of the amendment, the trial court lost pecuniary 
jurisdiction. The plaintiff filed a petition for transfer of the suit to avoid order of return of the 
plaint without continuation of interim injunction. It was held by the Delhi High Court that 
there was nothing in O VII, rule 10 of the Code which can be construed as a bar to maintain 
a petition under section 24 of the Code.’ 


Dwelling on the ambit and domain of section 24 and Order VII of the Code, it was 
observed by the court as follows: 
Harmonious and constructive application of the above two sets of provisions of the 
procedural law would require the Court to adopt an approach which would satisfy the 
twin objects of the Code of Civil Procedure, namely, expeditious disposal of the case and 
achievement of the ends of justice, without causing prejudice to the parties. Convenience 
or inconvenience of the parties would hardly be a relevant consideration for the Court 
while laying down such a principle.” 


[s 24.11] General Power of Transfer 


Section 24 of the Code of Civil Procedure deals with the general power of transfer and 
withdrawal. As can be seen from the language of section 24 of the CPC, the powers, no doubt, 
are very wide; however, those powers are being exercised while transferring matters within 
certain permissible limitations.” 


This section gives a general power of transfer of all suits, appeals and other proceedings and 
is not limited like section 22 to suits in which the plaintiff has the option of suing in more than 
one court. It may be exercised at any stage of the proceeding and even suo motu without an 
application.” Section 24 of the CPC deals with the general power of transfer and withdrawal 
of suits, appeals or other proceedings pending before the subordinate court to the high court 
or district court for trial or disposal to any court subordinate to them and competent to try and 
dispose off the same, or withdraw any suit, appeal or other proceeding pending in any court 
subordinate to them.’ The High Court of Andhra Pradesh recommended the government 
to transfer some areas from jurisdiction of courts at another place for the reason that the 
pendency in court at place from jurisdiction of which area was transferred was heavy and at 
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place to which area was transferred was very low. The district judge recommended transfer of 
area in question at latter place for achieving equal distribution of work among courts. It was 
held that there was nothing arbitrary and illegal in the notification of the government.” 


[s 24.12] Grounds of Transfer 


As stated in the notes on section 22, the plaintiff as arbiter litis or dominus litis has the right 
to choose any forum the law allows him*® and it has been held that it is a substantive right like 
a right of appeal.***' But it is subject to control under sections 22-24. The burden lies on the 
applicant to make out a strong case for a transfer. As mere balance of convenience in favour of 
proceedings in another court is not a sufficient ground” though it is a relevant consideration.22 


The court has laid down various propositions which can be considered as a ground to 
transfer the case.’ These are illustrative in nature: 


1. balance of convenience or inconvenience to the plaintiff or the defendant or 
witnesses; 


2. convenience or inconvenience of a particular place of trial having regard to the 
nature of evidence on the points involved in the suit; 


3. issues raised by the parties; 


4. reasonable apprehension in the mind of the litigant that he might not get justice in 
the court in which the suit is pending; 


5. important questions of law involved or a considerable section of public interested in 
the litigation; 


6. the plaintiff or the defendant is not likely to have a “fair trial. 


[s 24.12.1] Reasonable Ground 


As a general rule, the court should not interfere unless the expenses and difficulties of the 
trial would be so great as to lead to injustice or the suit has been filed in a particular court for 
the purpose of working injustice.” 


Where the applicant was a practicing lawyer, who sought transfer at a place where she was 
practicing, objection was raised that she will have an influence at that place. No foundation 
was made out for the objection. Such objection cannot be entertained. No doubt, such 
discretionary powers cannot be put within the strait-jacket of cast-iron for all the situations. It 
is always for the court to find out from the allegations so made, whether any reasonable ground 
is made out for transfer of the case.** Transfer of cases from one court to another is a serious 
matter, because it indirectly casts doubt on the integrity or competence of the judge from 
whom the matter is transferred. This should not be done without a proper and sufficient cause. 
If there are good and sufficient reasons for transferring a case from one court to another, they 
must be clearly set out. What the court has to consider is whether the applicant has made out 
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a case to justify it in closing the doors of the court in which the suit is brought to the plaintiff 
and leaving him to seek his remedy in another jurisdiction.” 


In other words, the court held that mere apprehension of a litigant that he will not get justice 
from a court will not justify transfer of a case, as requirement of section 24 of the Code of Civil 
Procedure will not be met in such a case. The court has to be very careful in transferring a matter 
on such grounds. There was no occasion for the petitioner even to presume that he will not get 
justice from the court concerned. The court has to be wary in transferring the case on the ground 
of biasedness as it casts aspersion upon integrity and competence of the presiding officer.” 


In the undernoted cases, the Supreme Court held the age of the wife and the distance 
between the place of residence and the place where the matrimonial proceedings were filed, as 
well as the absence of people who could escort her, were considered to be reasonable grounds 
for directing transfer of proceedings to a place more convenient to her.” 


Powers under section 24 cannot be exercised ipse dixit. Thus, where the high court, without 
applying its mind and without recording any reasons, allowed transfer simply observing that it 
would be appropriate to transfer the suit, the order was set aside by the Supreme Court. It was 
observed that the order of transfer must reflect the application of mind by the court and the 
circumstances which weighed in taking the action.*””° 


[s 24.12.2] Common Question of Facts and Law 


Where two persons filed suits against each other in different courts on the same cause of 
š i 3 s 7 
action, it was held desirable that the suits should be tried by one and the same court.*””’ 


Where there are two suits in different courts which raise common questions of fact and 
law, and the decisions in which are interdependent, it is desirable that they should be tried 
together by the same judge so as to avoid multiplicity in trial of the same issues and conflict 
of decisions.*””* The involvement of common question of law and facts is not the only ground 
authorising the transfer of suits under section 24. It is only illustrative and not exhaustive. This 
is paramountly a matter involving the satisfaction of the court which exercises the power. If 
the facts of the suits sought to be tried together are inter-twined with cause of action in each 
suit, the transfer of suit may not be refused, provided the parties and subject matter of the suits 
are one and the same. When the court feels that facts intertwined with the different causes of 
action are separated and suits tried independently would result in conflicting decisions, it can 
allow the transfer and joint trial. Thus, where the litigating parties in both the suits were one 
and the same and the subject matter involved in both the suits was a two-shop room, thereby 
apart from the common nature, facts being inter-twined and overlapped, the possibility of 
conflicting decisions if the suits were tried separately could not be totally ruled out, transfer 
and joint trial was hence ordered.*””* It has likewise been held that where different suits by 
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different plaintiffs were filed in different courts raising the same question under section 13 of 
the Pensions’ Act, 1871, it was desirable that all of them should be tried by one court and that 
orders of transfer should be made for that purpose under section 24.” An order of transfer 
would also be made to prevent abuse of the process of the court.*”° 


The involvement of common question of law and facts is not the only ground authorising 
the transfer of suits under section 24. It is only illustrative and not exhaustive. This is 
paramountly a matter involving the satisfaction of the court which exercises the power. If the 
facts of the suits sought to be tried together are inter-twined with the cause of action in each 
suit, the transfer of suit may not be refused, provided the parties and subject matter of the suits 
are one and the same. When the court feels that facts inter-twined with the different causes of 
action are separated and suits tried independently would result in conflicting decisions, it can 
allow transfer and joint trial. Thus, where the litigating parties in both the suits were one and 
the same and the subject matter involved in both the suits was a two-shop room, thereby apart 
from the common nature, facts being intertwined and overlapped, the possibility of conflicting 
decisions if the suits were tried separately, could not be totally ruled out; transfer and joint trial 
was hence ordered. 


In a case relating to succession certificate, the petitioner put forward his claim on the basis 
of a Will before Civil Judge (Senior Division). The respondent filed a suit before Civil Judge 
(Junior Division) for cancellation of the Will. It was held by the Allahabad High Court that 
the claims of the petitioner as well as that of the respondent were based on execution and 
non-execution of the alleged Will and therefore, it would be in the interest of justice that both 
cases are decided in the same court. It was further held that the expression “same court” in 
O IVA does not mean the same judge; rather, it means the same civil court and as such the 
order transferring the proceeding from the court of Civil Judge (Junior Division) to the court 
of Civil Judge (Senior Division) was proper.*””° 


In another instance, a partition suit had been filed and a probate case was also pending in 
another court. Same subject-matter was involved in both cases. The parties admitted that the 
stands of the parties in both the cases were almost same and the issues involved were almost 
similar and same set of oral and documentary evidence would be required to be led by both 
parties. Under these circumstances, it was held that in the interest of justice and convenience 
of parties, the partition suit and the probate case should be tried together.’ 


[s 24.12.3] Comments by Judge 


It is too much to say that if any statements are made, it means that the presiding officer has 
made up his mind with respect to the decision in the case. If this be the position, no case can be 
heard by any court. It cannot be expected that the judges should be silent without expressing 
any opinion. A sphinx-like attitude is not expected from the presiding officer especially when 
he is trying a matrimonial case or litigation between very near relations. There should be an 
effective discussion, an effective attempt to conciliate and an effective attempt to clarify the 
misunderstandings so that the disputes can be settled or a just and proper decision can be taken 
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by the presiding officer. If in that process, the presiding officer makes any comments on merits 
of the case, it cannot be misunderstood as an expression of the decision.” 


The mere fact that a judge, while deciding an earlier case, had made certain remarks, is no 
ground for the transfer of a subsequent case on the same point before him.*””? 


[s 24.12.4] Bias Attributed to a Judge 


The apprehension of bias on the part of a litigant should be a “bona fide, reasonable 
apprehension” and not a mere apprehension of the litigant that can be the basis to order 
transfer of the pending case in the exercise of the power under section 24 of the CPC. The 
examination of the existence of such apprehension though requires to be decided from the 
point of the person expressing apprehension, nevertheless if extended to an extreme extent 
will result in the anomalous situation that whenever a litigant comes up before the court in 
application filed under section 24 of the CPC, that the applicant has a reasonable apprehension 
of bias operating against him by the presiding officer of the court being prejudiced against him, 
then the version of the applicant has to be automatically accepted and the transfer application 
allowed. This cannot be and is not the object of section 24 of the CPC. Until and unless 
the court is satisfied that the apprehension of bias or prejudice which a litigant expresses is 
bona fide and reasonable, expression of apprehension which is proved by the circumstances 
and material placed by such applicant before the court where the application is moved, an 
application of this nature cannot be automatically ordered. 


Another ground of transfer is the pecuniary or other personal interest in the presiding 
judge**! or a reasonable apprehension of the litigant that he will not get a fair trial.228? The 
fact that an erroneous order has been passed is not in itself a ground for transfer as it does not 
necessarily lead to an inference of bias.*”* 


Vesting of power of adjudication of a sessions triable case under section 498A on a presiding 
officer who was dealing with matrimonial suit, cannot ipso facto lead to a conclusion that the 
court would be biased. Vesting of power in a particular court to decide civil /is and criminal 
matters is common practice and on this ground bias cannot be attributed to the court.22% 


In a case where repeated adjournments were sought by the applicant due to sickness and 
the court, after taking note of earlier adjournments, uttered some words, that itself cannot 
be taken as a ground of bias against the litigant and transfer of case cannot be sought on that 
ground.” 


If the petitioners did not make out any case to prove their contention that there is every 
likelihood of bias to the presiding officer due to his acquaintance with the parties and their 
counsel, unless there are specific instances of bias and the presiding officer has personal 
interest in the subject matter of the suits, he cannot be branded as a biased officer. This would 
demoralise the officers in the eye of the public and it becomes very difficult for such officers 
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to work in a free and unbiased atmosphere. The mere apprehension of the petitioners on 
imaginary grounds cannot be accepted.””** 


The Supreme Court, in a case where the husband was taking care of the child who was nine 
years old and was suffering from malignant disease, found that the high court ought to have 
transferred the case in favour of the husband.***” 


The petitioner's apprehension that the presiding officer is biased against him was based on 
an incident in which it was alleged that the presiding officer while hearing the suit had used 
harsh language against the petitioner. The incident had happened when the suit which was 
pending before the trial court for about eight years had reached the stage of pronouncement of 
judgment. The developments in the case clearly indicate that there was an effect on the part of 
the petitioner to stall and prolong the proceedings. However, there was absolutely no allegation 
of bias or prejudice made against the presiding officer during this period. The apprehension 
of bias expressed on the basis of an incident which is said to have taken place in the course of 
the proceedings in the suit in respect of which the version of the petitioner is also not believed 
by the learned district judge and can never be said to have given the cause for formation of a 
reasonable apprehension that the presiding officer is biased against the petitioner. The district 
judge was therefore fully justified in rejecting the application filed under section 24 of the CPC 
on this ground.*** 


[s 24.12.5] Suspicion, Presumption or Apprehension 


A mere suspicion by a party that he will not obtain justice, does not justify transfer. There 
must be reasonable apprehension to that effect. A judicial order made by a judge cannot be 
legitimately made the foundation for a transfer application. Mere presumption or possible 
apprehension could not and should not be the basis of transferring a case from one court to 
another; only in very special circumstances it may become necessary to transfer a case from 
one court to another.*”*” 


The mere apprehension of the petitioners on imaginary grounds cannot be accepted.*””° 


Application for transfer of a case on the allegation of bias against the Presiding Officer 
cannot be filed without being supported by affidavit.*’”' It has been observed as follows: 
It is to be always kept in mind that there should be a reasonable ground to justify the 
plea of apprehension in the mind of a party to a judicial proceeding about the dealing of the 
proceeding of a Judge. This must be in the realm of actuality. A fanciful idea, an imaginary 
suspicion or capricious plea can never be equated with the conception of reasonable 
apprehension.*””” 


[s 24.12.6] Judicial Order 


A judicial order made by a judge cannot be legitimately made the foundation for a transfer 
application. 


3286. Pasupala Fakhruddin v Jamia Mosque, AIR 2003 AP 448. 

3287. Amandeep Goyal v Yogesh Rani, (2016) 15 SCC 267. 

3288. MV Ganesh Prasad v ML Vasudevamurthy, AIR 2003 Kant 39. 

3289. Rajkot Cancer Society v Municipal Corp, Rajkot, AIR 1988 Guj 63. 

3290. Pasupala Fakruddin v Jamia Mosque, AIR 2003 AP 448. See also Nandini Chatterjee v Arup Hari 
Chatterjee, AIR 2001 Cal 26. 

3291. Sudarshan Jain v Deep Chand Jain, AIR 2006 MP 6 : 2006 AIHC (NOC) 702. 

3292. Sudarshan Jain v Deep Chand Jain, AIR 2006 MP 6, p 10 : 2006 AIHC (NOC) 702 [Pet Dipak Misra 


J as he then was. | 


General power of transfer and withdrawal Sec 24 555 


Where a stay application against the trial court’s order to issue interim injunction is filed in 
the appellate court, which refuses to grant stay, the defendant cannot seek transfer of appeal. 
Remedy against dismissal of stay does not lie in a petition for transfer.” 


[s 24.12.7] Convenience 


Where in a suit for partition instituted in the court of 24-Parganas, the parties were residents 
of Calcutta and the major portion of the immovable property was also situated in Calcutta, 
the suit was transferred to the original side of the High Court of Calcutta on the ground 
principally, of convenience.” In a suit to set aside certain deeds of gift executed by a deceased 
person on the ground that the deceased was not of sound mind and that the deeds were 
procured by undue influence, the High Court of Allahabad ordered the suit to be transferred 
to the court of the place where the deeds were executed on the ground that the witnesses were 
residents of that place and that the defence must turn upon local evidence.” 


The court while considering an application for transfer of a case cannot delve into the 
existence or lack of territorial jurisdiction of respective courts. The paramount factor would 
be convenience of both parties. Thus, where in a suit arising out of a contract, the petitioner 
had its head office at Visakhapatnam and an equally important Regional Office at Hyderabad. 
It was found that substantial portion of transaction had taken place at Hyderabad in the 
form of issuance and acceptance of tenders, undertaking negotiations. It was held that no 
inconvenience would be caused to the petitioner if suits are decided by court at Hyderabad.*””® 


Where the wife sought transfer of a petition for judicial separation filed by the husband on 
the ground that it was inconvenient for her to attend as she was serving in other district and her 
father was not in a position to accompany her, it was considered sufficient ground for transfer 
of the petition to the place where the wife resides.*””” 


[s 24.12.8] Medical Ground 


In view of the fact that under the present CPC, the affidavit evidence relating to the chief- 
examination had been introduced for the purpose of cross-examination or otherwise, if there 
is any difficulty in this regard, the litigant is at liberty to move an appropriate application 
relating to expenses. Hence, it is needless to say that the litigant is at liberty to move such an 
application in the event of any difficulty on the ground of health.*”°* The fact that a party to 
the suit is a diabetic patient is therefore, no ground for transfer of the suit.*””° 


[s 24.13] Transfer from Rent Court to Civil Court Permissibility 


The Rent Control Act, 1948 and the rules made thereunder are a complete Code covering 
the proceedings under the said Act. Even with reference to the transfer of the proceedings 
before the rent controller as well as before the appellate authority, it is provided under the Act 
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and the rules made thereunder. But, however, there is no provision for transfer of a proceeding 
from the rent control court to any other civil court. In fact, the powers of ordering eviction 
under the grounds specified under the Act are exclusively conferred on the specified or notified 
courts or the authorities. Therefore, such power conferred by notification under the provisions 
of the Act, cannot be conferred by the high court by transferring a rent control proceeding 
pending on the file of the rent controller to any civil court, as such powers are vested only 
in government. Therefore, the petitions seeking transfer of the proceedings pending before 
the rent controller to the civil court would not be maintainable. Further even on merits also, 
there is no case for ordering transfer as the conduct of the petitioners clearly showed that it is 
intended only to delay and protract the proceedings before the rent controller.” 


Under the Tamil Nadu Buildings (Lease and Rent Control) Act, 1960, there are provisions 
for making rules and rules have been framed thereunder known as the Tamil Nadu Buildings 
(Lease and Rent Control) Rules 1974. Rule 14 of the said rules provides for transfer of 
proceedings from one Controller to another and rule 17 provides for transfer of proceedings 
from one appellate authority to another. Since there are adequate provisions in the Act and 
the Rules governing transfer of cases, a proceeding before the Rent Controller cannot be 
transferred to high court under section 24 of the Code.’ 


[s 24.14] Disputes Between Husband and Wife 


The high court under section 24 of the Code of Civil Procedure, 1908 has unquestionable 
power to transfer cases from one court to the other court. Similarly, as the family court is also a 
court subordinate to the high court and is subject to the provisions of the CPC, the high court 
is empowered under section 24 of the Code to transfer cases from one family court to the other 
family court. Where the Supreme Court found that other proceedings between parties were 
pending at Jamnagar, the court found it fit to allow the appeal and transfer the divorce case 
instituted at Rajkot to Jamnagar at the instance of the wife.**”” 


In a Karnataka case, the suit was by the husband for restitution of conjugal rights. The 
wife sought transfer of the suit to her parent’s place. She apprehended danger to her life in the 
event of entering the husband’s town. Affidavit was filed by the husband assuring full security 
to her life. Efforts of the court to rid her of her apprehension were in vain. Transfer of the suit 
was allowed, having due regard to the state of mind of the wife.’ The overall picture which 
emerged in this case is that though the application of the petitioner appears to be earlier in 
time, it cannot be said that the non-petitioner has filed the case under section 13 of the Hindu 
Marriage Act, 1955 only as a counter-blast to her application for restitution of conjugal rights, 
in such a situation, no case of transfer is made out.? A petition for divorce was filed by the 
husband at Mysore where he was working. The wife filed a petition for restitution at Bangalore 
where she was residing with the father. The wife admittedly suffered from a mental disorder 
and it was held in the interest of justice and equity proceedings that the wife cannot be forced 
to join proceedings at Mysore. The petition of the husband was transferred to Bangalore.’ 
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In a case, the Kerala High Court held that Family Courts are subordinate to the high 
court and as such the high court is empowered to withdraw case from one Family Court and 
transfer it to another Family Court irrespective of the fact whether or not the transferee court 
has competency and territorial jurisdiction to try the case. Such power can be exercised under 
section 24 of the Code without taking recourse to section 8 of the Family Courts Act, 1984.**°° 


In a case of matrimonial dispute, the wife and the husband appeared before Supreme Court 
Lok Adalat and there was a settlement between the parties with the intervention of mediators. 
The parties agreed that they want divorce by mutual consent and also agreed not to proceed 
with pending criminal and civil disputes. In view of this, the transfer petition filed by wife was 


disposed of in terms of the settlement and direction to grant divorce by mutual consent was 
issued.” 


Where the case was filed by husband against the wife at place D for declaration of marriage 
as void, the wife living at place Yand she had to travel by bus and had to change bus thrice for 
reaching place D, and at place Y her two brothers were residing where she could conveniently 
live and conduct the case also. Under the circumstances, the high court transferred the case at 
place Y, where wife was residing.**° 


[s 24.15] Probate and Succession Certificate 


The various provisions of the Indian Succession Act, 1925 is that a proceeding for the 
grant of a probate or a succession certificate has to be treated and equated to a proceeding 
in a suit and the procedures governing those proceedings are as laid down in the CPC. A 
combined reading of the provisions of the Indian Succession Act, 1925 clearly suggests that 
the proceedings for the grant of succession certificate before the learned District Judge are 
in the form of regular suits and they are to be conducted according to the CPC. In any view of 
the matter, as the proceedings for grant of succession certificate is pending before a civil court 
subordinate to the high court, the application under section 24 of the CPC will certainly be 
maintainable for transfer of proceedings for grant of succession certificate under the Act.*” 


Where two probate petitions, one filed by petitioner before the high court and the other 
filed by respondent before the distrct court; both based on two separate wills by same testator, 
involving the same parties, considering the fact that the petition had been instituted earlier 
before high court, a court of competent jurisdiction, the petition before the District Judge was 
directed to be transferred to the high court.” 


[s 24.16] Election Petition 


Under section 88(b) of the Kerala Panchayat Raj Act (13 of 1994), the court having 
jurisdiction to try an election petition in the case of a district panchayat is the district court and 
if the government may by notification notify under sub-section (2) of section 88 of the said 
Act such other additional district court, then such other district court may have jurisdiction to 
try the election petition under section 88 of the Act. Section 24 of the Code of Civil Procedure 
deals with general power of transfer and withdrawal and enables the district court to transfer 
any suit, appeal or other proceedings pending before it, for trial or disposal to any court 
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subordinate to it and competent to try or dispose of the same. Though the district court is 
therefore, empowered to transfer a case to an additional district court, then also such additional 
district court should also be a court competent to try or dispose of the matter. For the limited 
purpose of section 24 of the CPC alone, an additional district court shall be deemed to be 
subordinate to the district court. Hence if an additional district court if otherwise competent 
to try to dispose of the election petition and if it is notified under section 88(2) then the 
district court is empowered to transfer to such additional district court notified. It is only 
by virtue of such notification that the additional district court will be competent to try and 
dispose of the matter. However, in case the petition is transferred to a court not notified by the 
government, the transfer of election case by district court to such other court is not legal since 
such other court will have no jurisdiction to try such case.**"’ 


[s 24.17] Notice 


No notice is necessary if the court acts suo motu. If an application is made, notice must 
be given by the court and not by the party as in section 22. The provision as to notice is 
imperative, and an order for transfer made without notice will be set aside;**’? and so will an 
ex parte decree made by a court to which the suit has been transferred without notice to the 
defendant.**!? Notice to the other party (of the application for transfer) is mandatory.” Before 
transferring a suit under section 24, notice must be served on the parties. If the vakalatnama 
authorises the counsel to accept a notice issued by the civil judge and does not authorise the 
counsel to accept service of notice by any other court, then the district court cannot serve the 
notice of transfer on counsel. The parties must be notified personally.’ Rule 63 of Civil Rules 
of Practice contemplate that when a suit is transferred on administrative grounds by the district 
court invoking the general power of transfer and withdrawal under section 24, the transferor 
court has to issue notice either to the counsel who is on the record or to the parties intimating 
the date of their appearance before the transferee court. The endeavour though laudable, is 
not sufficient to remedy the difficulties of the parties who are not informed by their counsel 
representing them before the transferor court for some reason or the other, if notice is given 
to counsel and in the absence of notice also being issued to parties by the transferor court as 
contemplated under rule 63 of Civil Rules of Practice, even if notice is issued to the counsel 
appearing on their behalf.**'® The mere bifurcation of a court does not mean (i) that a suit 
validly instituted within that particular court should cease to be within its jurisdiction; or (ii) 
that the suit should be necessarily transferred to the new court.’ On the other hand, the 
Madras High Court treats the matter of notice as one of practice and procedure and holds that 
notice may be waived’? and that want of notice is an irregularity which does not invalidate 
the order of transfer.” The same is the view of the High Court of Calcutta which has held 
that a transfer without notice is only an irregularity if it does not prejudice the opposite side 
and, is not sufficient ground for holding that the court to which the case is transferred has 
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no jurisdiction to dispose of the case.” According to the Karnataka High Court, a suo motu 
transfer by the high court or district court under section 24 does not call for the issuance of 
notice to the parties. It is only when the transfer is to be made on the application of a party 
that notice is required to be given and the matter heard. In the instant case, a suo motu transfer 
was made by the District Judge. Therefore, revision petitioners were not entitled to notice. 
However, though the District Judge may not issue notice when he directs a transfer suo motu, 
the transferee court is bound to issue a court notice to the parties, of the fact of transfer and to 
appear before the transferee court on the specified date.**”' The Lahore High Court held that 
this section is wider in scope than section 22 and no notice before the filing of an application 
for transfer is necessary under this section.**” An order of the high court made suo motu under 
this section need not be in any prescribed form and accordingly, a memo of the high court 
directing that certain suits pending in court A should be tried by court B amounts to an order 
of transfer under this section.’ It has been held by the High Court of Andhra Pradesh that it 
is the duty of the court under rule 48 of the Civil Rules of Practice either to issue notice to the 
parties or to record its reasons before making an order of transfer.**** Such a notice is necessary 
to enable the parties to appoint their advocates in the transferee court.**”° 


The Supreme Court has held that the purpose of section 24, CPC is merely to confer on 
the court a discretionary power. A court acting under section 24, CPC may or may not in 
its judicial discretion transfer a particular case. Section 24 does not prescribe any ground for 
ordering the transfer of a case. In certain cases it may be ordered suo motu and it may be done 
for administrative reasons. But when an application for transfer is made by a party, the court is 
required to issue notice to the other side and hear the party before directing transfer.**”° 


[s 24.18] “At any stage” 


These words and the substitution of the word “pending” for “instituted” settle the doubt 
as to whether a suit could be transferred or withdrawn after the hearing had commenced. The 
High Courts of Bombay, Madras and Allahabad had held when the Civil Procedure Code of 
1882 was in force that a suit could be transferred or withdrawn at any stage even after the 
hearing had commenced, and even in the course of execution proceedings.” On the other 
hand, the Calcutta High Court held that there was no power to interfere after the hearing had 
commenced and no power to transfer an execution proceeding.” The change in the language 
of the section was clearly intended to give effect to the former view. It has nevertheless been held 
by the High Court of Calcutta that an execution proceeding is not included in the words “suit 
or other proceedings”**” but the contrary has been laid down by the Allahabad,” Madras,” 
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and Patna’? High Courts. Where there is a transfer of execution case under section 24, the 
transferee court need not be the court which passed the decree or a court to which the decree 
was sent for execution under section 39. It need only have pecuniary jurisdiction to dispose of 
the case.” Under section 24, the District Judge can transfer the case at any stage, and this is 
so, notwithstanding that there was defect in the initial presentation.” In view of clause (b) 
of sub-section 3 now inserted in sub-section 3, the Calcutta High Court view that the words 
“other proceeding” do not include an execution proceeding is no longer correct. The high 
court in exercise of the power under Article 227 of the Constitution and section 24 of the CPC 
has the power to suo motu transfer the matter from one court to another.” 


[s 24.19] “Pending before it” 


Under the corresponding section of the Civil Procedure Code of 1882, it was held that a 
District Judge had no power to transfer to a subordinate court a suit pending before himself.’ 
Clause (a) of sub-section 1 confers this power on high courts and district courts. 


[s 24.20] District Court 


District court in this section means a court of unlimited pecuniary jurisdiction. An 
order of transfer under this section cannot, therefore, be made by an Assistant Judge whose 
pecuniary jurisdiction is /imited.***’ A first class Subordinate judge in charge of a court can 
make administrative orders distributing the work of his court among the judges attached to 
it; but when once a judge has taken cognizance of a suit it cannot be removed from his file. 
Such a removal amounts to a transfer of a suit which can only be ordered by a district court 
or by the high court.??°* If, however, the suit is transferred by the first class subordinate judge, 
and allowed to be heard without objection, so that there is a waiver of the objection as to 


jurisdiction, the legality of the proceedings cannot be challenged in appeal.**” 
In view of the express provision of Article 235, under Chapter VI of Part VI of the 


Constitution of India, it appears that control over subordinate judicial administration vests 
completely with the high court and it is exclusively for the high court to decide before whom 
jurisdiction will vest, if a regular District Judge goes on leave. In that view of the matter an 
application before high court under section 24 of the Code for transfer of proceeding on the 
ground of lack of jurisdiction/power of the District Judge, Andaman and Nicobar Islands to 
deal with civil cases in absence of regular District Judge, has no basis.***° 


The power exercised by a district court in relation to transfer of suit, cannot be considered 
as an order passed on an interlocutory application. It is an independent right given to a 
particular court and tried as an independent proceeding. Such an order cannot be challenged 
in a writ petition under Article 227 of the Constitution. The remedy is to file a revision under 
section 115 of the Code.” 
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A full bench of the Calcutta High Court has held that section 20 of the civil courts Act, 
1977 makes it clear that if a decree or order of a District Judge is not appealable to the high 
court then no appeal would lie to the high court from a decree and/or order of additional 
District Judge which makes it abundantly clear that for the purpose of exercising judicial 
power, the Additional District Judge is equivalent and/or equated to a District Judge. However, 
the general administrative power rests with the District Judge in terms of section 9 of the Civil 
Courts Act, 1887 as also the general power and jurisdiction of withdrawal under section 24 of 
the CPC. If Additional District Judges were to be deemed subordinate to the district court for 
all purposes, it would not have been necessary to insert section 24(3) in the CPC.**” 


[s 24.21] Clause (a): Court Subordinate To It 


A decree for dissolution of marriage under the Indian Divorce Act 4 of 1869, made by 
the Divisional Judge of Nagpur was confirmed by the High Court of Bombay; but after the 
confirmation of the decree by the Bombay High Court, it was held that an application for 
alimony must be made to the court at Nagpur. The Bombay High Court could not entertain it, 
nor could it transfer the application to the Nagpur court, for that court was not subordinate to 
it. The high court in its appellate side cannot transfer a case from the mofusil to its original 
side, as the court sitting in the original side is not subordinate to it.*** The high court can, 
under sections 22—24 of the Code, transfer a case from one family court to another. Family 
courts are civil courts within the meaning of these sections.***’ A senior subordinate judge in 
Punjab cannot transfer a case from his court to that of a junior subordinate judge, for the latter 
is not subordinate to him.***° The section does not appear to empower a court to withdraw to 
its file an interlocutory application in a suit or original proceeding pending in a subordinate 
court while the suit or original proceeding itself remains on the file of that court.’ An agency 
court constituted under the Andhra Pradesh Scheduled Districts Act and the rules thereunder 
is a court subordinate to the high court. The high court can therefore, transfer a suit pending 
in such agency court to a civil court; but on such transfer, the procedure to be followed would 
be that which would have been applicable had the suit been tried by an agency court.” 


Being an appellate authority over motor accident claims tribunals, the high court can 
transfer a case from one tribunal to another tribunal.’ The power of transfer under section 24 
can be exercised, only in respect of proceedings pending in a subordinate court. Where the 
plaint has been returned under the orders of the trial court for presentation to the proper court 
and there is no suit or plaint pending in a subordinate court, the case cannot be transferred 
under section 24, because there is no case pending.” Application was made for transfer of 
proceedings to motor accident claims tribunal at place “for convenience, since all the parties 
and eye-witnesses to the occurrence were residents of place B”, it was held that motor accident 
claims tribunal being a civil court subordinate to high court for the purpose of section 24, 
the transfer application is maintainable. Such transfer of proceeding can be ordered under 
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Article 227 of the Constitution also.**! There can be no legal impediment for transfer of the 
proceedings pending before the family court to any of the competent civil courts subordinate 
to the high court. In the absence of any special provisions contained in the Family Courts Act 
66 of 1984, prohibiting the exercise of power of transfer by the high court under section 24 
of the Code, when the other concerned civil courts available in other parts of the state where 
no family court had been established, are competent to try the subject matter of disputes to 
be fought in family court, it goes without saying that the powers of transfer as contemplated 
under section 24 of the Code can by no stretch of imagination is held to have been whittled 
or taken away by the provisions of section 8 of the Family Courts Act of 1984.*** Application 
was filed by the landlady for eviction of tenant before the authority under section 23A(b) 
of Madhya Pradesh Accommodation Control Act, 1961. Jurisdiction of the authority was 
challenged. Authority held that it had no jurisdiction and transferred the case to the civil 
court. The case was registered as a civil suit. The high court, in revision, set aside the order 
of authority and remitted the case to the authority for disposal. The civil court, instead of 
transferring, and remitted the case to the authority for disposal. Here, the landlady filed an 
application under section 24 and 151 of the CPC before the District Judge for transfer of the 
case to authority. The District Judge allowed the application as order of civil court was nullity. 
It was held that order of District Judge could not be interfered with under Article 227 of the 
Constitution, as it would perpetuate a wrong committed by a civil court.’ 


[s 24.22] Clause (a): Suit 


One view was that an execution proceeding is not included in the expression “suit or other 
proceeding”.**** But the expression “Suit, appeal or other proceeding” in clauses (a) and (b) 
of sub-section 1 is of wide import and there is no reason why an execution proceeding should 
be excluded from such a comprehensive expression. Besides, an execution proceeding is a 
proceeding in a suit and would therefore, be included in the words “other proceeding”.*”” 
Clause (b) of the newly added sub-section 3 has now defined the word “proceeding” to include 
an execution proceeding. 


[s 24.23] Clauses (a) and (b): “Other proceedings” 


The word “other proceedings” used in section 24 of the Code of Civil Procedure, 1908 
denotes the proceedings held under the CPC or in any other civil proceedings in which 
provisions of section 24 of the CPC is applicable or in the situation where any Civil Act 
is silent in respect of the applicability of the CPC, but not in the matter in which specific 
provisions of the CPC only have been adopted in which section 24 is not included. The Uttar 
Pradesh Public Premises (Eviction of Unauthorised Occupants) Act (22 of 1972) is a special 
law, while the CPC is a general law and it is well settled that the specific law would prevail over 
the general law.’ 
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The language of section 24(3)(b) of the Code is clear and explicit and an application for 
the enforcement of award filed under section 36 of the Arbitration and Conciliation Act, 1996 
would come under the category of “proceeding” under the section. Therefore, the District 
Judge would have power and jurisdiction to transfer application under section 36 of the Act 
from a court which had no jurisdiction to decide the case in the first instance to court of 
competent jurisdiction.**”” 


The words “other proceeding” include an insolvency petition,**”* but not a proceeding under 
section 476 of the Code of Criminal Procedure, 1973.*” The Madras High Court has held that 
a district court has power under the clause to withdraw to its own file proceedings in execution 
transmitted by it to a subordinate court.* Under this section, the high court can transfer suo 
motu proceedings under sections 184, 185, 195-96 of the Companies Act, 1913°°°! corresponding 
to sections 467, 468, 477-78 of the 1956 Act. It has been held by the Madras High Court that 
the term “civil proceedings” is not a technical expression and that it would include all matters 
which the courts have jurisdiction to decide under the Code and that accordingly, a dispute as 
to possession which is referred to the district munsif under section 146 of the Code of Criminal 
Procedure, 1973 is a proceeding which could be transferred under this section.** It has also 
been held that where a suit or proceeding is transferred from court A to court B, all interlocutory 
proceedings in the suit should be taken in court B and not court A.*? 


[s 24.24] Clauses (a) and (b): “Competent to try or dispose of the same” 


Insertion of words “Competent to try or dispose of same” in the section indicate that the 
competence of court required is both pecuniary and territorial.” 


Where it appears that the suit has been instituted in the court which has both pecuniary 
jurisdiction as well as the territorial jurisdiction and there is nothing to indicate either in the 
pleading or in the petition as to how the interest of the defendants would be served best in 
transferring the same to Berhampur Court, there is no justification to set aside the impugned 
order passed by the learned District Judge, Berhampur in rejecting transfer of petition.*® 


[s 24.25] Clause (b): Withdrawal of Suit 


A bare perusal of section 24 leaves no manner of doubt that the high court had the requisite 
jurisdiction to suo motu withdraw a suit to its file and adjudicate itself all or any of the issues 
involved therein.**™ 


However, the high court, while deciding writ petition ordered transfer of suits and appeals 
involving similar issues to it. An application for recall of the order was filed. It was held by 
the Supreme Court that the dismissal of suits by the high court on the ground that issues 
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raised in the suits were being examined in the writ petition, without passing any order on the 
application for recall, was not justified, as the procedure adopted by it was unknown to law.’ 
But where ends of justice demand, an order by the high court transferring a proceeding to itself 
cannot be faulted. Thus, in a case under the Recovery of Debts due to Bank and Financial 
Institutions Act, 1993, where the borrower had taken loan from Bank but lingered the case for 
30 years on technical grounds, the Division Bench of Orissa High Court held the transfer of 
proceeding to high court itself as proper. While rejecting the plea of the borrower for transfer 
of the proceeding to civil court for execution instead of being dealt with by tribunal on ground 
of pecuniary jurisdiction, it was observed that the borrower gave no reason what difference it 
makes to him if the recovery is made by one forum or the other.” 


[s 24.26] Competent Court 


The court to which a suit is transferred must possess pecuniary jurisdiction, but it is not 
necessary that it should have territorial jurisdiction.*° The Chief Court of Oudh has held 
that it is not necessary that the transferee court should have territorial jurisdiction, and that 
competence means intrinsic competence and refers to the subject matter of the case and 
its pecuniary value.**”? A civil court is excluded from trying it by tenancy legislation.” 
The expression “district court” in the Hindu Marriage Act, 1955 includes the court of the 
Additional district judge under section 8(2) of the Bengal, Agra, Assam Civil Courts Act, 
1887, and therefore, it is competent for the district court to transfer an application under 
section 13 of the Hindu Marriage Act, 1955, to the court of the Additional District Judge.**” 
If a suit pending in a small cause court is transferred to a subordinate judge’s court, it must 
be within the pecuniary limits of the jurisdiction of the subordinate judge. If the subordinate 
judge is invested with small cause court powers, it matters not that those powers fall short of 
the value of the suit. This has been decided by the Bombay High Court**” dissenting from a 
Madras decision which made the competency of the court depend upon its small cause court 
powers.”*”* The Calcutta High Court agrees with the view of the Bombay High Court.” 
The Madras High Court has also held that a district court may transfer any proceeding from 
a court of small causes to a court not having adequate small cause powers to deal with it as a 
court of small causes.**”° The high court can pass an order transferring the appeal to its own 
court and not necessarily to the district court which also has jurisdiction over the same, as 
the section only requires that the transfer should be only to a court which has jurisdiction.’ 
The District Judge cannot, under section 24, transfer an appeal to a court not competent to 
try it.°”8 Under section 24(1)(b) and (c) of the Code, the high court can transfer to itself, 
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at Jabalpur, the suit filed by the Union of India relating to compensation for loss caused to 
numerous victims of the Bhopal gas leak disaster. Such jurisdiction exists under Article 227 
of the Constitution also, if the conditions of that article are satisfied. However, on the facts, 
such transfer was not considered necessary.’ The competence of the transferee court must be 
judged as on the date of the transfer. Thus, where appeals are preferred to the high court and 
as a result of subsequent legislation, the district court became competent to hear the appeals, it 
was held that the high court could transfer the appeals to the district court.***° 


ILLUSTRATION 


A suit for Rs 900 is pending in the small cause court at Ahmedabad. Application is made to 
transfer it to the court of the second class sub-judge at Ahmedabad whose jurisdiction extends 
to Rs 5,000, but who is invested with small cause court powers upto Rs 300. The high court has 
power to make the transfer, for the suit is within the pecuniary jurisdiction of the second class 
sub-judge.***’ 


Again, the competency of the court is not affected by the circumstance that the small 
cause court has under section 16 of the Provincial Small Cause Courts Act, 1887 preferential 
jurisdiction; and a suit may be transferred from a small cause court to the court of a subordinate 
judge having jurisdiction within the same local limits,’ or to the City Civil Court, Madras.*** 
It is not necessary that the transfer must be made to a court which has small cause court 
powers;**** but the high court has no power to transfer an insolvency petition made under the 
Provincial Insolvency Act, 1920, and pending before a subordinate judge to the judge of the 
high court exercising insolvency jurisdiction.” 


A suit under section 92 cannot be transferred to a court not empowered under that section. ??® 


[s 24.27] Order of Transfer: When Takes Effect 


It has been held by the Punjab High Court?” that an order withdrawing a suit from a 
court under this section, whether made on an application of the party or suo motu, takes effect 
from the time when it is made and that thereafter, the court before which the proceedings 
are pending, has no jurisdiction to try it, and that accordingly, any decree or order made by 
that court in that proceedings is a nullity, even though the order of withdrawal had not been 
communicated to it. This view is based on decisions which have held that an order of stay 
of execution passed by the appellate court takes away the jurisdiction of the court below to 
proceed with the execution from the very time the order is made;**** but, the preponderance 
of judicial opinion is in favour of the view that an order for stay operates only from the time 
when it is communicated” and it is submitted that an order of withdrawal cannot be held to 
oust the jurisdiction of the court before which the cause is pending, until it is communicated. 
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[s 24.28] Re-transfer 


Clause (b)(iii) gives power to re-transfer a suit to the court from which it was withdrawn. 
There was no such power in the Code of 1882 and the cases in footnote**”? are obsolete. 


Under this clause, the court making an order for transfer or withdrawal may issue special 
directions. The directions contemplated are as to trial de novo or proceeding with the suit 
from the point on which it was transferred or withdrawn. An order for joint trial with another 
suit is not within this section.**”’ If a suit is transferred to a court not having jurisdiction, its 
re-transfer to the competent court can be ordered. The expression “competent” in section 24 
(1)(b)(ii) implies territorial competence also.*”” 


[s 24.29] Sub-section (2): Applicability in Pending Proceeding 


Section 24 can be applied in a pending proceeding. During pendency of a suit filed before a 
court having jurisdiction to entertain it, an application for amendment for claim seeking ouster 
of jurisdiction of that court was filed and the same was allowed. It was held that until and unless 
a specific order is passed under O VII, rule 10 is passed directing return of plaint, it must be 
held that the suit was pending before the court and, therefore, the power order is passed under 
section 24 could be exercised by the judge in the facts and circumstances of the case.**” 


Directions for the substantive questions at issue between the parties cannot be issued as 
“special directions” under sub-section (2).*°” 


[s 24.30] Sub-section (4): Court of Small Causes 
The High Courts of Allahabad,**”? Madras,*?”* Patna???” and latterly, also the High Courts 


of Bombay??? and Calcutta,*” have agreed that the expression “Court of Small Causes” 
in sub-section (4) includes a court vested with the powers of a Court of Small Causes. The 
High Courts of Bombay,*“ and Calcutta,**! at one time held that it was restricted to a court 
established under Act 9 of 1887, but those decisions are no longer law. 


The provisions of sub-section (4) do not constitute the court to which the suit is transferred 
as a small cause court.” It derives jurisdiction to try the suit as a small cause suit from 
section 24(4),*4 and is deemed to be a small cause court for the purposes of the suit™ with 
the result that its procedure in the trial of the suit is governed by the provisions of Act 9 of 
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1887,*° and no appeal lies if there is no appeal under that Act.™ The procedure will be that 
of a small cause court even though the District Judge transferring the suit directs it to be tried 
as a regular suit, for he has no jurisdiction to give such a direction.” The decree will not 
operate as res judicata in a suit which the small cause court had no jurisdiction to entertain.” 
The same principles apply where on the retirement or transfer of a subordinate judge having 
small cause court powers, the suit is transferred by order of the District Judge to another judge 
not invested with small cause court jurisdiction, and no appeal will lie from a decree passed by 
the latter judge; but, if no order of transfer is made, and if on the transfer of a munsif vested 
with small cause court powers, his successor, who is not so invested, takes cognizance of the 


suit under section 35 of the Provincial Small Cause Courts Act, 1887 and tries it as a regular 
suit, an appeal will lie.**"° 


In a recent decision, the Madras High Court, relying on a Full Bench decision of Allahabad 
High Court in Bhagwati Pande’ case (supra), held that an ejectment suit which is exclusively 
triable by Court of Small Causes can be transferred to civil court for trial along with original 
suit for damages for use and occupation.*"! It was observed as follows: 


17. The statutory provision as contained in Section 24(4) was inserted only to lide over 
the difficulties which would arise on the point of jurisdiction in as much as the constitution 
of the Small Cause Court was made only as per the provisions of the Presidency Small 
Cause Courts Act, 1882. However, the civil courts are established as per the provisions of 
the Code of Civil Procedure. Therefore, it is very clear that in the event of transfer of civil 
suit from the Court of Small Causes to a civil court, the Transferee Court shall be deemed 
to be a Court of Small Causes for the purpose of such suit.**!” 


[s 24.31] Sub-section (5) 


The court to which application is made under section 24 for transfer, is not bound to 
grant the application. Hence, where the application is made for transfer of a suit pending in 
an incompetent court, the court empowered to transfer under section 24 can direct that the 
applicant (plaintiff) can apply to the trial court for withdrawal of the suit, with permission to 
file fresh suit in the competent court.™!? Where the suit initially instituted in a court having no 
territorial jurisdiction is transferred by the District Judge to a court having such jurisdiction, 
the decree passed in the suit cannot be challenged for want of initial competence.” 


[s 24.32] Decree by Transferee Court 


The decree drawn by transferee-court should always disclose original court in which suit 
was instituted, date of presentation of plaint to be mentioned in the decree is the date on 
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which suit was instituted in the original court, and not the date on which it was received by 
transferee-court.*4!> 


[s 24.33] Revision 


Where the petition to the District Judge for transfer of suit pending in the trial court 
is dismissed the order rejecting petition is revisable and the proviso to section 115 is not 
attracted. Petition filed before District Judge under section 24, for transfer of the suit pending 
in trial court, is a proceeding independent of the suit. It cannot be said that the order rejecting 
the petition passed by the learned district judge under section 24 of the CPC is an order passed 
in a pending proceedings in a suit, though the prayer in the application under section 24 is for 
transferring the pending suit to some other court which has jurisdiction. The order cannot be 
characterised as an order passed in the pending suit itself. If this is so, the proviso to section 115 
of the CPC is not attracted and as such it cannot be said that unless the order is shown to have 
caused irreparable injury or has occasional failure of justice, it is not revisable.*4"* 


The interference with the order can only be if the revisional court finds that the subordinate 
court has exercised jurisdiction not vested in it by law or to have failed to exercise its jurisdiction 
or to have acted in the exercise of its jurisdiction illegally or with material irregularity. It is only 
if the order impugned falls into any one or the other of these, it is amenable to the revisional 
jurisdiction of the high court under section 115 of the CPC.*#!” 


While it is an accepted judicial norm that the judges of the higher judiciary have the choice 
to hear a matter in the sense that the judge himself can recuse from the case and direct the 
matter to be posted before any other judge/s if the learned judge has the feeling that one of 
the parties to the proceeding may have a reasonable apprehension of bias if the proceedings 
should go on before the particular judge. But, insofar as the proceedings before the trial courts 
are concerned, it is strictly determined as per the provisions of the CPC, particularly having 
regard to the provisions of sections 15, 16, 17, 18, 19 and 20. In the scheme of the CPC the 
judges of the subordinate judiciary, do not have the power to recuse themselves from the suit 
or proceeding pending before the court over which they preside.*"* 


[s 24.34] Appeal 


An order transferring a case under this section is not appealable.*#"” 


”2[S 25] Power of Supreme Court to transfer suits, etc.—(1) On the application 
of a party, and after notice to the parties, and after hearing such of them as desire 
to be heard, the Supreme Court may, at any stage, if satisfied that an order under 
this section is expedient for the ends of justice, direct that any suit, appeal or other 
proceeding be transferred from a High Court or other Civil Court in one State to a 
High Court or other Civil Court in any other State. 


3415. M Krishna Rao v ML Narasikha Rao, AIR 2003 AP 498 (DB). 

3416. MV Ganesh v ML Vasudevamurthy, AIR 2003 Kant 39. 

3417. MV Ganesh v ML Vasudevamurthy, AIR 2003 Kant 39. 

3418. MV Ganesh v ML Vasudevamurthy, AIR 2003 Kant 39. 

3419. Khuntilal v Narain Das, AIR 1935 All 750; Dayabhai v Murgappa, AIR 1935 Rang 267 (FB) : (1935) 13 
Rang 475. For transfer of suit from a Presidency Small Cause Court to high court, see notes to clause 13 of 
the Letters Patent and for powers of court to stay a suit pending before it, see notes to section 22 under the 
same head. For power of high court to stay suit pending in another court, see notes to O XXXIX, rule 1. 

3420. Substituted by Act 104 of 1976, section 11, for section 25 (w.e.f. 1-2-1977). 


Power of Supreme Court to transfer suits, etc. Sec 25 569 


(2) Every application under this section shall be made by a motion which shall be 
supported by an affidavit. 


(3) The Court to which such suit, appeal or other proceeding is transferred shall, 
subject to any special directions in the order of transfer, either re-try it or proceed from 
the stage at which it was transferred to it. 


(4) In dismissing any application under this section, the Supreme Court may, if it is 
of opinion that the application was frivolous or vexatious, order the applicant to pay 
by way of compensation to any person who has opposed the application such sum, 
not exceeding two thousand rupees, as it considers appropriate in the circumstances 
of the case. 

(5) The law applicable to any suit, appeal or other proceeding transferred under this 
section shall be the law which the Court in which the suit, appeal or other proceeding 
was originally instituted ought to have applied to such suit, appeal or proceeding. ] 
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Court dealing with Earlier Suit 


[s 25.1] Scope 


Under the section before its amendment, by Act (104 of 1976) it was the state government 
which had the power to transfer cases from one high court to another upon a report made 
by a judge of the high court that there were reasonable objections to its being heard by him. 
Such transfer could be effected by a notification in the Official Gazette. The section as it stood 
before its amendment was on the analogy of section 52 of the Code of Criminal Procedure, 
1898. The new section is wider in scope than the unamended section. 


The changes affected by the amendment: 
(i) the power of transfer is conferred on the Supreme Court; 


(ii) the power is wider in that, whereas under the unamended section the state 
government could transfer only a suit, appeal or other proceeding pending before a 
single judge of a high court, the Supreme Court can now transfer.a suit, appeal or 
other proceeding pending not only before a single judge but also before a division 
bench of a high court or other civil court in any other state. 


The application has to be made by a motion supported by an affidavit. If the Supreme 
Court finds that the application was frivolous or vexatious, it would naturally dismiss it and 
in doing so, can award as compensation to the opposing party a sum not exceeding rupees 
two thousand. Sub-section 5 is the same as sub-section 2 of the section before its amendment. 
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What is expedient for the ends of justice will have to be judged upon the totality of facts and 
circumstances in a given case.?4?! 


The Supreme Court’? has held that in matrimonial or custody matters or in proceedings 
between parties to a marriage or arising out of disputes between parties to a marriage, wherever 
the defendants/respondents are located outside the jurisdiction of the court, the court where 
proceedings are instituted, may examine whether it is in the interest of justice to incorporate 
any safeguards for ensuring that the summoning of the defendant/respondent does not result 
in denial of justice. Order incorporating such safeguards may be sent along with the summons. 


The safeguards can be: 
(i) Availability of video conferencing facility. 
(ii) Availability of legal aid service. 
(iii) Deposit of cost for travel, lodging and boarding in terms of O XXV of the CPC. 


(iv) E-mail address/phone number, if any, at which litigant from out station may 
communicate. 


In the case, both the parties have filed transfer petition in order to transfer the matrimonial 
disputes. The husband opposes the transfer petition filed by the wife under section 21A of 
Hindu Marriage Act, 1955. The transfer petition of wife is subsequent to that of husband. The 
Honble Supreme Court held that the case does not fall under the section 21A of the HMA, 
1955 and furthermore, section 21A does not divest this court of the power available under 
section 25(1) of the Code of Civil Procedure, 1908. The only test prescribed in section 25(1) 
of the CPC for the exercise of the power of transfer by this court is “expediency for the ends 


of justice” 24? 


[s 25.2] Paramount Consideration 


The paramount consideration for the exercise of power of transfer must be to meet the ends 
of justice. It is true that if more than one court has jurisdiction under the CPC to try the suit, 
the plaintiff, as dominus litis, has a right to choose the court and the defendant cannot demand 
that the suit be tried in any particular court which is convenient to him. The mere convenience 
of the parties or of any one of them may not be enough for ordering transfer. It must also 
be shown that trial in the chosen forum will result in the denial of justice. A party seeking 
justice may choose a forum most inconvenient to the adversary, with a view to depriving 
the adversary of a fair trial. The Parliament has, therefore, invested the Supreme Court with 
discretion to transfer the case from one court to another, to meet the ends of justice. Words 
of wide amplitude (“for the ends of justice”) have been advisedly used, to leave the matter to 
the discretion of the Apex Court, as it is not possible to conceive all situations requiring or 
justifying the exercise of power; but, justice according to law, should be done. If, for achieving 
that objective, the transfer of the case is imperative, there should be no hesitation to transfer 
the case, even if it may cause some inconvenience to the plaintiff.” 


A Division Bench of the Delhi High Court has held that section 24 of the Code refers 
to the general power of transfer and withdrawal of proceedings, but the principle behind 
section 23 and section 24 is that the power would lie to the superior court having jurisdiction 
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in the matter. The power under section 25 conferred on the Supreme Court is much wider.” 
Dwelling on the doctrine of forum non-conveniens, it was observed by the Division Bench as 
follows: 


The principle of forum non convenience does not apply to civil suits in India which 
are governed by the said Code, there being no provision under the Code for the same and 
recourse to Section 151, CPC is not permissible for the application of the principle of 
forum non conveniens to domestic forums especially keeping in mind that it is the other 
side of the coin of the doctrine of anti suit injunction. An aggrieved party can, however, 
approach the Supreme Court under Section 25 of the said Code.**”° 


Explaining the doctrine of forum non-convenience the Division Bench observed that the 
doctrine of forum non convenience which originated in Scotland and thereafter brought to 
England. United States of America simply put means that if legal proceedings are initiated in a 
particular forum and that forum is of the opinion that there is a more convenient forum where 
such /is should be tried, it desists from trying the particular lis. 


According to Dicey and Morris, the doctrine of forum non convenience, i.e. that some other 
forum is more appropriate in the sense of more suitable for the ends of justice, was developed 
by Scottish Courts in the nineteenth century, and was adopted (with some modifications) 
in the United States. The Scots rule is that the court may decline jurisdiction, after giving 
consideration to the interests of the parties and the requirements of justice, on the ground that 
the case cannot be suitably tried in the Scottish Court nor full justice be done there, but only 
in another court.” 


An offshoot of the above doctrine is the practice of granting anti-suit injunction. In the 
Spiliada Maritime case,*** the House of Lords has held: 


The basic principle is that a stay will only be granted on the ground of forum non 
convenience where the court is satisfied that there is some other available forum, having 
competent jurisdiction, which is the appropriate forum for the trial of the action.... 


However, the Division Bench of the Delhi High Court in Horlicks case (supra) held that 
the doctrine of anti-suit injunction though may be applicable both in foreign forums and 
domestic forums in different countries, it has no place in India regarding another domestic 
forum in view of the specific bar created by section 41(b) of the Specific Relief Act, 1963. But 
Indian Courts can apply the principle vis-a-vis foreign forums or while exercising discretionary 
jurisdiction under Article 226 of the Constitution. 


The Supreme Court in Modi Entertainment Network v WSG Cricket Put Ltd’ observed: 


9. The Courts in India like the Courts in England are Courts of both law and equity. 
The principles governing grant of injunction—an equitable relief—by a Court will also 
govern grant of anti-suit injunction which is but a species of injunction. When Court 
restrains a party to a suit/proceeding before it from instituting or prosecuting a case in 
another Court including a foreign Court, it is called anti-suit injunction. It is a common 
ground that the Courts in India have power to issue anti-suit injunction to a party over 
whom it has personal jurisdiction, in an appropriate case. This is because courts of equity 
exercise jurisdiction in personam. However, having regard to the rule of comity, this power 
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will be exercised sparingly because such an injunction though directed against a person, in 
effect causes interference in the exercise of jurisdiction by another court. 


[s 25.3] Withdrawal Before itself to Decide 


The Supreme Court, finding no hope to unite the parties, withdrew the petition to itself 
and granted a decree of divorce by mutual consent.” When the transfer petition came up for 
hearing before the Supreme Court, the parties desired to settle the dispute outside the court 
and filed a Memorandum of Agreement before the Supreme Court. In view of the settlement 
arrived at between the parties, the Supreme Court considered it necessary to transfer the Hindu 
Marriage Act case to itself in the light of the agreement filed by the parties.” 


[s 25.4] Family Matters 


Power to transfer a case under section 25 of the CPC is not excluded by sections 21—21A 
of the Hindu Marriage Act, 1955.54 Since family matters are sensitive in character and the 
judges of the family courts have to play a greater participatory role, that objective can only be 
achieved if a rapport is established by the judges of such courts with the parties concerned; 
hence, keeping in view the unfounded allegations of the petitioner, the Supreme Court 
declined to transfer the matter, however, leaving it to the judge concerned whether he would 
prefer to keep hearing the matter or recommend a transfer to another family court within the 
same jurisdiction.**> Having regard to the agreement between the parties seeking dissolution 
of marriage by mutual consent, the Hon’ble Supreme Court ordered transfer of the petition 
from the Court of District Judge, Bokaro to the District Judge, Delhi.’ Considering the fact 
that the husband is a high-ranking railway officer, who would be entitled to travel facility, in 
the opinion of the Supreme Court in the backdrop of events that have taken place, it would 
be expedient in the interest of justice to transfer the proceedings from one court to another for 
disposal in accordance with law.” In the absence of any objection from the respondent, the 
petition under section 13 of the Hindu Marriage Act, 1955 was transferred to Delhi, where a 
petition under section 125 of the CrPC is pending.*“*° Considering the fact that a child out 
of the marriage aged about two and a half years was with the wife at Varanasi; and, since, the 
child could not be left alone at Varanasi, the petition was transferred from the Court of District 
Judge, Delhi to the Family Court, Varanasi.” Though, the reasons given by the appellant 
for transfer of the case from the Family Court, Pune, to the Family Court, Delhi and the 
apprehension entertained by the appellant were totally unjustified, since the principal judge, 
Family Court, Pune, had taken the grievances made by the appellant before the court rather 
seriously and had commented adversely about the same, with a view to do complete justice 
between the parties, the case was directed to be transferred from the file of the Principal Judge, 
Family Court, Pune, to the Principal Judge, Family Court, Delhi.*** 
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Where the Supreme Court was petitioned for transfer from Gurgaon to Delhi, the court 


allowed it on an undertaking that the respondent father will follow the visitation rights for the 
child.**° 


In a case where the marriage of a Hindu couple was performed in Goa, it was held that 
as the provisions of Hindu Marriage Act, 1955 would be applicable the proceedings for the 
annulment of the said marriage can be heard outside Goa and a petition for transfer the 
proceeding out of Goa is maintainable.*“° Altamas Kabir J, speaking for the Supreme Court 
Bench, explained the applicability of Hindu Marriage Act in the following words: 

13. As far as the Civil Code as enacted on 25th December, 1910, and the provisions of 
the law of marriage as a Civil Contract in Goa, Daman and Diu which come into force 
on 26th May, 1911, are concerned, we are unable to agree with Ms. Aggarwal thar all 
marriages performed within the territory of Goa unless registered should be void. The 
said provision was altered by the decree of 22nd January, 1946, which restored the validity 
of both Catholic marriages and Hindu marriages. Two Hindus, therefore, can contract a 
marriage according to Hindu Religious rites or by way of a civil marriage. Section 2 of the 
Hindu Marriage Act extends the operation of the Act to the whole of India except Jammu 
and Kashmir and also applies to Hindus domiciled in the territories to which the Act 
extends who are outside the said territories. In other words, the provisions of the Hindu 
Marriage Act, 1955, would be applicable to the petitioner's case and can be heard by any 
Court having jurisdiction within the territories to which it applies.***' 


The Supreme Court further went on to hold as follows: 
14. We are not convinced with the submissions made by Ms. Aggarwal that the 


annulment proceedings cannot be heard outside the State of Goa in view of the existing 
laws which made the Civil Code and the laws relating to marriage applicable to all persons 
residing within the State of Goa. In addition to the above, Sections 5 and 6 of the Goa, 
Daman & Diu (Administration) Act, 1962, indicate that the Central Government has 
authority to extend enactments applicable to the rest of the country. In other words, even if 
it were to be held that it is the customary law in Goa which would prevail over the personal 
law of the parties, the same could not be a bar to the transfer of the matter outside the State 
of Goa to any other State.” 


In a particular case the wife alleged that she was kidnapped and her signature was forcibly 
taken before the marriage registrar to show that she had married the respondent. She further 
alleged that she managed to run away from the custody of the respondent and apprehended 
threat of bodily injury/death if she were to visit the place of marriage. She alleged paucity of 
funds to engage a counsel at the place where the suit was pending. The allegations were not 
refuted by the respondent, so the court transferred the suit from the Court of Family Judge in 
West Bengal to the Court of Family Judge in the State of Bihar.***° 


A suit for an injunction was pending in a court at Delhi, and was sought to be transferred to 
City Civil Court, Mumbai. The suit was in respect of a flat gifted by the father of the petitioner 
wife, alleged to have been filed by respondent husband with a view to harass the petitioner due 
to matrimonial disputes between parties, pending before the Mumbai Courts. The petitioner 
was finding it very difficult to cope with the harassment of respondent husband and to contest 
the case initiated by him at Delhi, in the atmosphere of fear, the petitioner wife had to leave 
the abovementioned apartment at Delhi and go to her parents at Mumbai. Considering all 
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the facts and circumstances, to serve the ends of justice better, the suit pending in the court at 
Delhi was directed to be transferred to the City Civil Court, Mumbai.” 


[s 25.5] Transfer of Civil Case from One State to Another 


Considerations for the transfer of a civil case from one State to another by the Supreme 
Court are dealt with in the cases below.*“” 


On the question of transfer of civil cases from one State to another, see also note 4 to 
section 23 (ante.). 


In Durgesh Sharma’ case,*“° the Supreme Court held that even when section 25 of the 


Code in its present form was substituted by the Amendment Act of 1976, sub-section (3) of 
section 23 of the Code has neither been deleted nor amended. It was observed that interpreting 
section 23 in the manner suggested by the learned counsel would result in allowing inroad and 
encroachment on the powers of the Supreme Court. It further held that section 23 must be 
read subject to section25 and even if the high court had the power to transfer a case from one 
State to another State, that must be taken to have been withdrawn from 1 January 1977 when 
the Amendment Act of 1976 came into force. 


In Bank of Sharjah v Joplin Overseas Investment Pvt Ltd, the Supreme Court was seized of a 
transfer petition seeking the transfer of admiralty suit pending before the Gujarat High Court 
to the Bombay High Court, another transfer petition seeking transfer of a separate admiralty 
suit from Bombay High Court to Gujarat High Court and two SLPs filed by the owner of the 
vessel. It was held that though in the normal course, the Gujarat High Court should have been 
the appropriate high court to hear all the suits in view of the fact that the vessel had always 
been positioned in the territorial waters of India abutting the State of Gujarat and within the 
area of a port over which the Gujarat High Court had territorial jurisdiction, but there were 
various orders of arrest passed by the Bombay High Court prior to the filing of admiralty suit 
in the Gujarat High Court and in view of the fact that petitioner had filed a caveat before the 
Bombay High Court and took advantage of the orders of arrest passed by the Bombay High 
Court without raising any objection to the jurisdiction of the Bombay High Court, and in 
view of the fact that the conduct of petitioner before the Bombay High Court was found to be 
less than wholesome, all the admiralty suits pending in the Gujarat High Court with regard to 
the vessel in question were transferred to the Bombay High Court. **“” 


Sometimes it so happens that due to error of the Draftsman some provision in an enactment, 
which ought to have been deleted, are not deleted, as was the case with section 23(3) of the 
Code or some provision, which should have been incorporated in the repealing enactment are 
not provided for specifically. Such omissions cast added responsibility on Courts to interpret 
the law and find out the true intention of the legislature and remove the absurdity. It would be 
pertinent to make a reference to the observations of Lord Denning, LJ which was quoted with 
approval by a five-Judge Bench of the Supreme Court in M Pentiah’ case.**** Denning LJ said: 
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When a defect appears a judge cannot simply fold his hands and blame the draftsman. 
He must set to work on the constructive task of finding the intention of Parliament...... 
and then he must supplement the written word so as to give ‘force of life’ to the intention 
of the legislature......A judge should ask himself the question how, if the makers of the 
Act had themselves come across this ruck in the texture of it, they would have straightened 
it out? He must then do as they would have done. A judge must not alter the material of 
which the Act is woven, but he can and should iron out the creases.’ 


In M Pentiah’s case the Supreme Court also quoted with approval a passage from Maxwell, 
wherein it has been stated as follows: 

Where the language of a statute, in its ordinary meaning and grammatical construction, 
leads to a manifest contradiction of the apparent purpose of the enactment, or to some 
inconvenience or absurdity, hardship or injustice presumably not intended, a construction 
may be put upon it which modifies the meaning of the words, and even the structure of 
the sentence...... Where the main object and intention of a statute are clear, it must not be 
reduced to a nullity by the draftsman’s unskilfulness or ignorance of the law, except in a case 
of necessity, or the absolute intractability of the language used. Nevertheless, the courts are 
very reluctant to substitute words in a statute, or to add words to it, and it has been said 
that they will only do so where there is a repugnancy to good sense.**”° 


[s 25.6] Minimising Hardship 


A suit was transferred from the file of the Subordinate Judge, Patna by an earlier order 
of the Supreme Court, to be tried along with another suit pending with the original side of 
the Bombay High Court. The suit pending on the original side of the Bombay High Court 
was subsequently decreed while the appeal against it was pending. The petitioners prayed 
for the transfer of the suit back to Patna on the ground that the order of the joint trial had 
outlived its purpose. The Supreme Court, giving regard to the facts and circumstances of the 
case, instead of re-transferring the suit to Patna, directed that the original side of the Bombay 
High Court should frame necessary issues in this suit within six weeks and try the suit on 
day to day basis from the date of framing of issues. The shares were forfeited by the appellant 
company, consequent to which proceedings were filed in a different state and within the state 
in different courts. The appellant company prayed for transfer of case to one single court. The 
Supreme Court, instead of transferring all these cases to one single court which would inter 
alia, cause hardship and unavoidable expenses to the respondent, observed that the petitioners 
move the respective high court to have the cases transferred for disposal within their respective 
jurisdictions so that the hardship to both the sides is minimised.*?! 


The Supreme Court has held that in a case seeking transfer, the “coparitive hardship” 
was more to the wife in the facts and circumstances of the case and therefore allowed the 
transfer petition’. The convenience of the wife has to be looked in cases related to transfer 
of matrimonial proceedings.*” 


[s 25.7] Transfer Application Allowed Instances 


The reason for seeking transfer of the suit is that the first petitioner who was the Karta of 
the joint family of the petitioners was about 75 years old. The petitioners had no place to stay 
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in Guwahati and it would have been impossible for the petitioners who were all residents of 
Calcutta to defend the suit if it was tried in Guwahati. Considering the facts and circumstances 
of the case, the Supreme Court considered it expedient for the ends of justice to have the suit 
tried at Calcutta.” 


Since, the earlier suit was filed in Kanpur, the registered office of the company was also at 
Kanpur, and the income-tax return was also filed at Kanpur, it went without saying that the 
suit otherwise deserves to be decided by one and the same court, hence, the suit at Calcutta 
was ordered to be transferred to Kanpur.” 


Though, the reasons given by the appellant for transfer of the case from the Family Court, 
Pune, to the Family Court, Delhi and the apprehension entertained by the appellant were 
totally unjustified, since the Principal Judge, Family Court, Pune, had taken the grievances 
made by the appellant before the court rather seriously and had commented adversely about 
the same, with a view to do complete justice between the parties, the case was directed to be 
transferred from the file of the Principal Judge, Family Court, Pune, to the Principal Judge 
Family Court, Delhi.*4”° 


A very interesting case relating to transfer of suits from one State to the other came up 
before a three-Judge Bench of the Supreme Court. Two Original Applications were pending 
before the Debt Recovery Tribunal, Hyderabad, one filed by a company Vinedale Distilleries 
Ltd and the other filed by Dena Bank. In 2006, the Supreme Court, while allowing transfer 
petition and transferring various suits pending between the parties before the civil court in 
Andhra Pradesh to the Delhi High Court, passed the following order: 

In order to avoid any future confusion, on consent of parties, any suit which may be filed 


in future touching upon the control and management of the Company in question, should 
be filed before the Hon’ble Delhi High Court, which will decide the matters.’ 


In the matter of the two Original Applications pending between the parties before Debt 
Recovery Tribunal, Hyderabad, the Supreme Court, taking note of its earlier order in 2006, 
observed that though suits and the present proceedings before the tribunal are different, 
considering the intent and purport of its earlier order, the proceedings before the Debt 
Recovery Tribunal, Hyderabad be transferred to Debt Recovery Tribunal at Delhi.*4* 


[s 25.8] Transfer Application Disallowed Instances 


No party is entitled to get a case transferred from one bench to another, unless the bench 
is biased or there are some reasonable grounds for the same. No right to get a case transferred 
to any other bench can legitimately be claimed, merely because the judge expresses opinion 
on the merits of the case on the conclusion of hearing. On the conclusion of the oral hearing, 
the Supreme Court expressed its opinion in the open court, that it was inclined to allow 
the appeal and set aside the order of the high court and dismiss the writ petition. However, 
taking a sympathetic view, it requested the counsel appearing for the party to obtain certain 
instructions; but such opportunity granted to the party was misused by the party by raising 
mischievous and frivolous objections for the transfer of the case from one bench to another, 
instead of filing written submissions. The prayer for transfer was rejected by the Supreme 
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Court in the circumstances. It was more so, since oral hearing had already been completed, 
and, despite several adjournments, the party had failed to appear before the court or to file the 
written submission.**”” 


A petition was filed seeking transfer of writ appeal filed in the Telegana High Court pertains 
to land acquisition proceedings to the Hon'ble Delhi High Court. The Hon'ble Supreme 
Court dismisses the transfer petition that delay in disposal of the case cannot be considered as 
a sole ground to transfer the case as every court has its own limitations.“ 


Where the petitioner was employed in a transferable job, the Supreme Court declined the 
transfer of the case as it may lead to fresh applications for transfer.**°! 


In view of the respondent undertaking to meet the travel expenses of the petitioner, it 


was held by the Supreme Court that there was no justification in transferring the case from 
Sultanpur to Valsad.” 


[s 25.9] Effect of rejection of earlier transfer application in other matter 


On an earlier occasion, the respondent made an application for transfer of the Dibrugarh 
case to Delhi, which was rejected by the Supreme Court. In these circumstances, it was deemed 
proper to transfer the guardianship case filed by the respondent at Delhi to Dibrugarh, where 
another application was already pending. Although, it may have caused the respondent some 
trouble of undertaking the journey to Dibrugarh but, for that reason in the facts of the present 
case, it could not be presumed that the respondent would be prejudiced in prosecuting his 
case. Since, the respondent was not in any financial difficulty, he could make an appropriate 
arrangement for his representation at Dibrugarh.*” 


[s 25.10] Sections 24, 25 and Letter Patent clause (13) Court 


See notes to section 24. 


[s 25.11] Sections 10 and 25 of the Code of Civil Procedure, 1908 


See notes to section 10. 


[s 25.12] Return of Plaint Distinct from Transfer of Suit 


See notes to section 24. 


[s 25.13] Effect of Allowing of Earlier Transfer Application in Other Matter 


Where, suit sought to be transferred was associated with two matters already ordered to 
be transferred by Supreme Court, in the light of the said fact, the suit in question was also 
directed to be transferred to the same high court. However, since the already over-burdened 
high court had another case added to its pendency, the Supreme Court observed that the judge 


3459. Gujarat Electricity Board v Atmaram Suncomal, AIR 1989 SC 1433. 

3460. Motilal (Died) as per LRS v District Collector, Transfer Petition(s)(Civil) No(s) 280/2020, decided on 
11 September 2020 (SC). 

3461. Nidhi Jachin v Jachin Krishna, (2013) 14 SCC 607. 

3462. Shiv Kumari Devenndra Ojha v Rammajor Sheetlaprasad Ojha, (1997) 2 SCC 452. 

3463. Shakuntala Modi v Om Prakash Bharuka, (1991) 2 SCC 706. 
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of the concerned high court excepting for such witnesses who are very material and who the 

learned judge of the high court, in his discretion of any witnesses may need to be watched and 
3464 

so on. 


[s 25.14] Transfer of Subsequent Suit to the Court dealing with Earlier Suit 


In a particular case there was contract for supply of jute bags between the plaintiff company 
and the defendant company and the goods supplied were found to be defective and therefore 
returned. Suits were filed by both companies against each other for recovery of amount 
before different courts, the cause of action alleged in the two plaints referred to same period 
and same transactions. The issues arising were common and almost the same set of oral and 
documentary evidence were required to be adduced. The possibility of conflicting decrees by 
two courts could not be ruled out. Therefore, the suit instituted at a later point was directed by 
the Supreme Court to be transferred to the court where earlier suit was filed.“ 


Institution of suits 


[S 26] Institution of suits.—*“[(1)] Every suit shall be instituted by the 
presentation of a plaint or in such other manner as may be prescribed. 


3467[(2) In every plaint, facts shall be proved by affidavit].*4* 


AMENDMENT FOR COMMERCIAL DISPUTE OF A SPECIFIED VALUE 


Amendment of section 26.—In section 26 of the Code of Civil Procedure, 1908 
(5 of 1908) (hereafter referred to as the Code), in sub-section (2), the following proviso 
shall be inserted, namely:— 


“Provided that such an affidavit shall be in the form and manner as prescribed under 
Order VI of rule 15A.”. 


SYNOPSIS 


BRE OAR DO RSTEROGIULCCION Sote i riisiin 578 
OS a 580 
[s 26.3] Changes Introduced by the Section.... 581 


[s 26.4] Purpose of Amendment ...........:000+000++: 581 
[s 26.5] “Facts shall be proved by affidavit’...... 581 


[s 26.1] Introduction 


The Amending Act of 1999 has inserted a new sub-section (2) in section 26. The old 
section 26 has been re-numbered as sub-section (1). The Amending Act came into effect 
from 1 July 2002. It shall not apply to or affect any suit pending immediately before the 
commencement of amending provisions and every such suit shall be tried as if the amending 
provision had not come into force. 


3464. Mohit Kumar v Dato Mohan Swami, AIR 2004 SC 3682 : (2004) 4 SCC 145 : (2004) 3 Scalse 544. 

3465. Chitivalasa Jute Mills v Jaypee Rewa Cement, AIR 2004 SC 1687 : (2004) 3 SCC 85 : JT 2004 (2) SC 535. 

3466. Section 26 re-numbered as sub-section (1) thereof by Act 46 of 1999, section 2 (w.e.f. 1-7-2002). 

3467. Section 26 re-numbered as sub-section (1) and sub-section (2) inserted by the CPC (Amendment) Act, 
1999 (46 of 1999), section 2 (wef 1 July 2002) vide Notfication. SO 603(E), dated 6 June 2002. 

3468. See Amendment for Commercial Dispute of a Specified Value vide the Commercial Courts, Commercial 
Division and Commercial Appellate Division of High Courts Act, 2015 (4 of 2016), section 16 and the 
Schedule (wref 23-10-2015). 
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The amended section 26 requires that in every plaint, facts shall be proved by an affidavit. 
The requirement of affidavit is not limited only to plaint but extends to the written statement 
as well, as it appears from the insertion of sub-rule (3) of rule 15 of O VI. The said rule provides 
that person verifying the pleading shall also furnish an affidavit in support of his pleadings. 


The Law Commission in its 163rd report strongly proposed the amendment to section 26 
in its present format. It was thought that the amendment was salutary and may, at least to some 
extent, check the tendency to make false averments in the pleadings. 


The Hon'ble Supreme Court has held: 


... The swearing of false affidavits in judicial proceedings not only has the tendency of 
causing obstruction in the due course of judicial proceedings but has also the tendency to 
impede, obstruct and interfere with the administration of justice... The due process of law 
cannot be permitted to be slighted not the majesty of law be made a mockery by such acts 
or conduct on the part of the parties to the litigation or even while appearing as witnesses. 
Anyone who makes an attempt to impede or undermine or obstruct the free flow of the 
unsoiled stream of justice by resorting to the filing of false evidence commits criminal 
contempt of the Court and renders himself liable to be dealt with in accordance with the 
Act. Filing of false affidavits or making false statement on oath in Courts aims at striking 
a blow at the Rule of Law and no Court can ignore such conduct which has the tendency 
to shake public confidence in the judicial institutions because the very structure of an 
ordered life is put at stake. It would be a great public disaster if the foundation of justice 
were allowed to be poisoned by anyone resorting to filing of false affidavits or giving of 
false statements and fabricating false evidence in a court of law. The stream of justice has to 
be kept clean and pure and anyone soiling its purity must be dealt with sternly so that the 
message percolates loud and clear that no one can be permitted to undermine the dignity 
of the court and interfere with the due course of judicial proceedings or the administration 
of justice..... 


Further the Hon'ble Supreme Court in Mohan Singh v Late Amar Singh,” stressed the 
consequences of filing false affidavits in courts, by holding as under: 
Tampering with the record of judicial proceedings and filing of false affidavit, in a court 
of law has the tendency of causing obstruction in the due course of justice. It undermines 
and obstructs free flow of unsoiled stream of justice and aims at striking a blow at the rule 
of law. The stream of justice has to be kept clear and pure and no one can be permitted to 
take liberties with it by soiling its purity. Since, we are prima facie satisfied that the tenant 
has filed false affidavits and tampered with judicial record, with a view to eradicate the evil 
of perjury, we consider it appropriate to direct the Registrar of this Court to file a complaint 
before the appropriate court and set the criminal law in motion... 


The party in an affidavit contemplated under the amended section, should swear to the 
correctness of only the fact stated in the pleading and not to the questions or propositions 
of law, if any stated thereon. It should also be open to the party to say in his affidavit which 
of the facts are true to his knowledge and which of the facts he believes to be true based on 
information received by him. 


In the opinion of the authors, such a provision would only add to delays in disposal of suits. 
There are enough provisions in the existing laws to deal with false and malicious averments 
in the pleadings and this additional requirement would not make any difference. It must be 
considered that similar requirements in support of fact stated in the writ petition and counter 
and other affidavits filed in the writ proceedings, have, in no manner, operated as a check upon 
the tendency to make false statement. The Law Commission, it seems, was conscious of these 


3469. Dhanajay Sharma v State of Haryana (1995) 3 SCC 757. 
3470. Mohan Singh v Late Amar Singh, (1998) 5 Scale 115. 
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difficulties and have observed that these measures may be tried out on an experimental basis 
and if it is found to cause further delays, the same could be reviewed. 


[s 26.2] Suit 


The section*’”' in terms states that a suit can be instituted by the presentation of a plaint 
or in such other manner as may be prescribed.*4”* O IV, rule 1 provides that every suit shall be 
instituted by presenting a plaint to the court or such officer appointed in that behalf.’ The 
word “suit” means and apart from some context, must be taken to mean a civil proceeding 
instituted by means of a plaint.” A proceeding which does not commence with a plaint is 
not a suit.*4”? Judicial opinion differs on the question whether a suit could be said to have been 
instituted when a petition to sue in forma pauperis is presented. One view is that until permission 
is granted, there is no suit and consequently, no order of attachment before judgment under 
O XXXVIII or for an injunction under O XXXIX could be made on a petition to sue in forma 
pauperis, as such an order can only be passed in a suit.*4”° The other view is that under this 
section a suit may be instituted not merely by presentation of a plaint, but also in such manner, 
as may be prescribed. Having regard to the provision in O XXXIII, rule 1 as to institution of 
suit by a pauper, the presentation of the petition would itself amount to institution of a suit. 
Accordingly, the court has the power, pending an application to sue in forma pauperis, to grant 
an injunction or appoint a commissioner under O XXXIX.**”” The submission is that the latter 
view is the better view. An application under section 20 of the Arbitration Act, 1940, can well 
be described as a suit.**”* A third party notice taken out by a defendant in a suit is not a plaint 
for the purposes of the Court Fees Act, 1870.*4”? The High Court of Orissa takes the view that 
though probate proceedings, when they become contentious, assume the form of a suit, they 
are not in reality in the nature of a regular suit under the Code. And since there cannot be a 
decree except in a suit provided by the Code, an order made in such probate proceedings is 
not a decree.” In Balaram Singh v Dudnath,**' a proceeding started on an application made 
under the UP Agriculturists Relief Act was treated as a suit. It is submitted that the decision 
overlooks the word “prescribed” in the section which means prescribed by rules under the 
Code. Rights of parties are determined as on date of filing of suit.*** 


3471. Now sub-section (1). 

3472. Kanji v Manglaben, AIR 1969 Guj 308 : 10 Guj LR 1011. 

3473. ST Corp of India v Iron-side Ltd, AIR 1966 Bom 126 : (1966) ILR Bom 307 : (1966) 67 Bom LR 644. 

3474. Hansraj v Official Liquidator, AIR 1933 PC 63 : (1933) ILR 54 All 1067 : 60 IA 13. 

3475. Venkata v Venkatarama, (1899) ILR 22 Mad 256; Upadhya v Persidh Singh, (1896) ILR 23 Cal 723; 
Ram Kirpal v Ram Kuari, (1884) ILR 6 All 269, p 274 : 11 IA 37; Babulal v Kotumal, AIR 1940 All 
737; Usman Ali Khan v Sagarmal, 1965 AIR SC 1798 : (1965) 3 SCR 201. 

3476. Janandan v Anand Mahadeo, (1883) ILR 7 Bom 373; Poorna Chandra v Tara Prasad, AIR 1917 Cal 
852 : (1917) 21 Cal WN 870: (1917) 25 CLJ 159; Timmayya v Sadasivappa, AIR 1952 Mys 354. 

3477. Chidambaram v Nataraja, AIR 1939 Mad 80 : (1938) ILR Mad 1060; Totaram Ichcharan v Dattamangu, 
AIR 1943 Pat 143 : (1934) ILR Bom 138; Channu Lal v Shama, AIR 1955 Ngp 259 : (1955) ILR 
Nag 922; Matuki v Kamakha Prasad, AIR 1958 Pat 264 : (1958) ILR 37 Pat 331; Namga Devi v Rajni, 
(1961) 21 Cut LT 250; Shripati Kuer v Malti Devi, AIR 1967 Pat 320. 

3478. SPC Engineering Co v UOT, AIR 1966 Cal 259. 

3479. ST Corp of India v Iron-side Ltd, supra. 

3480. Puinbasi Majhiani v Shiba Bhue, AIR 1967 Ori 41 : (1966) ILR Cut 213. 

3481. Balaram Singh v Dudnath, AIR 1949 All 100 : (1948) ILR All 363. 

3482. Nand Kishore Marwah v Samundri Devi, (1987) 3 SCC 382. 
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[s 26.3] Changes Introduced by the Section 


The words “or in such other manner as may be prescribed” were added in 1908. No other 
manner of instituting suits has hitherto been prescribed. 


By the Code of Civil Procedure (Amendment) Act, 1999 vide section 2 wef 1 July 2002, 
the existing section 26 was numbered as sub-section (1) of this section and sub-section (2) was 
inserted in it. 


[s 26.4] Purpose of Amendment 


The intention of the legislature in bringing about the various amendments in the CPC 
with effect from 1-7-2002 were aimed at eliminating the procedural delays in the disposal of 
civil matters. The amendments effected to section 26, O IV and O VI rule 15, are also geared 
to achieve such object, but being procedural in nature, they are directory in nature and non- 
compliance thereof would not automatically render the plaint non-est, as has been held by the 


Division Bench of the Calcutta High Court.**** 


[s 26.5] “Facts shall be proved by affidavit” 


Prior to insertion of sub-section (2) in section 26 there was no requirement of filing affidavit 
with the pleadings. These provisions now require the plaint to be accompanied by an affidavit 
as provided in section 26(2) and the person verifying the pleadings to furnish an affidavit in 
support of the pleading (O VI, rule 15(4)). The affidavit required to be filed under amended 
section 26(2) and O VI, rule 15(4) of the CPC has the effect of fixing additional responsibility 
on the deponent as to the truth of the facts stated in the pleadings. It is, however, made 
clear that such an affidavit would not be evidence for the purpose of the trial. Further, on 
amendment of the pleadings, a fresh affidavit shall have to be filed in consonance thereof,” 


Summons and Discovery 


[S 27] Summons to defendants.—Where a suit has been duly instituted, a 
summons may be issued to the defendant to appear and answer the claim and may be 
served in manner prescribed ***[on such day not beyond thirty days from date of the 
institution of the suit]. 


SYNOPSIS 


[s 27.1] Alterations in the Section.........css:+s0+ 

[s 27.2] Issue and Service of Summons............ 582 

[s 27.3] Code of Civil Procedure (Amendment) 
Acts of 1999 (46 of 1999) and 2002 

(22 of 2002) Constitutional Validity... 583 


[s 27.4] “On such day not beyond thirty 


days from the date of institution 


ofthe Sit” aankan A BIRANI NE 583 


3483. Vidyawati Gupta v Bhakti Hari Nayak, AIR 2006 SC 1194 : (2006) 2 SCC 777. 

3484. Salem Advocate Bar Association v UOI, AIR 2005 SC 3353 : (2005) 6 SCC 344 : JT 2005 (6) SC 468 

3485. Inserted by the CPC (Amendment) Act, 1999 (46 of 1999), section 3 (wef 1 -7-2002) vide Nutfication 
SO 603(E), dated 6 June 2002. 
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[s 27.1] Alterations in the Section 


By Code of Civil Procedure (Amendment) Act, 1999 (46 of 1999) vide section 3, with effect 
from 1-7-2002, the words “on such day not beyond thirty days from the date of institution 
of the suit” were inserted in section 27. The amendment in this section was enforced from 
1-7-2002. However, it shall not apply or affect any suit pending immediately before the 
commencement of the amendment and every such suit shall be tried as if the amendment had 
not come into force. i 


The intention of legislature in amending section 27 was to cut down time in effecting the 
service of summons to the defendant. The amended section 27 requires that the defendant be 
served within 30 days from the date of institution of suit. To facilitate the implementation of 
section 27, rule 9 of O VII has also been substituted, wherein it is provided where the court 
orders that the summons be served on the defendants, it will direct the plaintiff to present as 
many copies of the plaint as there are defendants within seven days from the date of such order 
along with the requisite fee. The summons can be served upon the defendant within 30 days 
only if process fee is deposited within seven days. Further, the plaint can be rejected under 
newly inserted clause (f) in rule 11 of O VII, if the provisions of rule 9 of O VII have not been 
complied with. 


In the opinion of the authors, the amended section, though well intended, may not serve 
the purpose for which it is intended, as it only covers the service of defendant for the first 
time after the institution of suit. The language of the amended section counts the period of 
30 days from the date of the institution of suit. It is unlikely in most of the cases, except, where 
immediate interim relief is prayed for, that the defendant may be required to be served again 
for other occasions within 30 days of institution of suit. It would have been appropriate if 
the legislature had taken care of subsequent orders directing service of summons and had not 
limited the time frame only from the date of institution of suit. The legislature has substituted 
rule 5 of O IX of the Code, wherein a period of Seven days is prescribed for taking steps for 
issue of a fresh summons in subsequent hearings. The intention of legislature would be served 
if the defendants were also required to be served within 30 days of each subsequent hearing, if 
the defendant’s or any of the defendant is not served with the summons on previous hearings. 


In Karnataka Industrial Corp v State of Karnataka,’ the plaintiff has preferred an appeal 
against the judgment of trial court dismissing the suit on the ground that it is not maintainable 
because the plaint does not disclose the cause of action. The court remanded back the matter 
to the trial court for fresh consideration. It was further held that if the trial court is satisfied 
that the suit is not maintainable, the court have to issue notice to the defendants to adduced 
its reply and till such time, the court will refuse to pass ex-parte interim relief. It would be a 
salutary practice that principle of natural justice should be followed even the case does not 
have any substance. 


[s 27.2] Issue and Service of Summons 


Rules 142-148A of the City Civil Court, Ahmedabad and O XXXVII, rules 1 and 2 as 
amended by the High Court of Bombay providing summary procedure are not inconsistent 
with this section and are therefore not ultra vires section 122 of the Code.** 


3486. Karnataka Industrial Corp v State of Karnataka, Regular First Appeal No.14 of 2019, decided on 22 
January 2020 (Karnataka High Court). 
3487. Keshavlal Prabhudas v Manubhai, AIR 1968 Guj 223 : (1968) 9 Guj LR 177. See O v below. 
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[s 27.3] Code of Civil Procedure (Amendment) Acts of 1999 (46 of 1999) and 
2002 (22 of 2002) Constitutional Validity 


The amendments to sections 27, 89, 100A, O VII, rule 11; O XVIII, rule 4 and O XL, rule 9 
made by Act 46 of 1999 and Act 22 of 2002 are not u/tra vires the Constitution of India. The 
amendments made were within the legislative competence and are not violative of any of the 
provisions of the Constitution and there is no constitutional infirmity in the same.**** 


[s 27.4] “On such day not beyond thirty days from the date of institution of 


the suit” 


The words “on such day not beyond thirty days from the date of the institution of the suit” 
do not mean that the summons must be served within thirty days of the date of the institution 
of the suit. The words added by amendment, fix outer time frame, by providing that steps must 
be taken within 30 days from the date of the institution of the suit, to issue summons. In other 
words, if the suit is instituted, for example, on 1 January 2002 then the correct addresses of 
the defendants and the process fee must be filed in the court within 30 days so that summons 
be issued by the court not beyond thirty days from the date of the institution of the suit. The 
object is to avoid long delay in issue of summons for want of steps by the plaintiff. It is quite 
evident that if all that is required to be done by a party, has been performed within the period 
of thirty days, then no fault can be attributed to the party. If for any reason, the court is not in 
a position or is unable to or does not issue summons within thirty days, there will, compliance 
with the provisions of section 27 once within thirty days the party concerned has taken steps 
to file the process fee along with completing the other formalities which are required to enable 
the court to issue the summons.***? 


[S 28] Service of summons where defendant resides in another *°°[State].— 
(1) A summons may be sent for service in another *°State to such Court and in such 
manner as may be prescribed by rules in force in that **State. 


(2) The Court to which such summons is sent shall, upon receipt thereof, proceed 
as if it had been issued by such Court and shall then return the summons to the Court 


of issue together with the record (if any) of its proceedings with regard thereto. 


*11(3) Where the language of the summons sent for service in another State is 


different from the language of the record referred to in sub-section (2), a translation 
of the record— 


(a) in Hindi, where the language of the Court issuing the summons is Hindi, 
or 


(b) in Hindi or English, where the language of such record is other than Hindi, 
or English 


shall also be sent together with the record sent under that sub-section. ] 


3488. Salem Advocate Bar Association, Tamil Nadu v UOI, AIR 2003 SC 189. 

3489. Salem Advocate Bar Association, Tamil Nadu v UOI, AIR 2003 SC 189. 

3490. Substituted for “Province” by AO 1950. 

3491. Inserted by CPC (Amendment) Act 104 of 1976, section 12 (wef 1 -5-1977). 
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Sub-section 3 is added to avoid the difficulty that the court issuing the summons might 
feel where the language of the court issuing the summons is different from the language of the 
court to which the summons is sent for service (see note to O V, rule 23). 


“18 29] Service of foreign summonses.—Summonses and other processes 
issued by— 


(a) any Civil or Revenue Court established in any part of India to which the 
provisions of this Code do not extend, or 

(b) any Civil or Revenue Court established or continued by the authority of the 
Central Government outside India, or 

(c) any other Civil or Revenue Court outside India to which the Central 
Government has, by notification in the Official Gazette, declared the 
provisions of this section to apply, 


may be sent to the courts in the territories to which this Code extends and served as 
if they were summonses issued by such courts. ] 


By notification.—For notifications issued under the corresponding section, see general 
statutory rules and orders. 


[S 30] Power to order discovery and the like.—Subject to such conditions and 
limitations as may be prescribed, the Court may, at any time, either of its own motion 
or on the application of any party,— 

(a) make such orders as may be necessary or reasonable in all matters relating to 
the delivery and answering of interrogatories, the admission of documents 
and facts, and the discovery, inspection, production, impounding and 
return of documents or other material objects producible as evidence; 


(b) issue summonses to persons whose attendance is required either to give 
evidence or to produce documents or such other objects as aforesaid; 


(c) order any fact to be proved by affidavit. 


SYNOPSIS 


Summonses to Persons to 


High Court Amendment.................... 


[s 30.2] Delivery and Answering of Give EVIE Eliasi diniinan 585 
lūterrogatorieS nanpas 585 | [s 30.7] Proof of Facts by Affidavits ..........0000+ 585 

[s 30.3] Admission of Documents and Facts.... 585 | [s 30.8] Section 30 and O IX read with 

[s 30.4] Discovery and Inspection................... 585 ajé S s E id e 585 

[s 30.5] Production, Impounding and 9) Section 30(b) and O XVI.. Kheee. 585 


Return of Documents eksera torran 


[s 30.1] High Court Amendment 


Calcutta.—In clause (a) omit the words “delivery and answering of interrogatories, the 
admission of documents and facts, and the discovery” after the words “matters relating to 


and before the word “inspection” vide Cal. Gaz. Pt. I, dated 20 April 1967. 


3492. Substituted by CPC (Amendment) Act 2 of 1951, section 6, for section 29 (w.e.f. 1-4-1951). 
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[s 30.2] Delivery and Answering of Interrogatories 
See O XI below. 


[s 30.3] Admission of Documents and Facts 
See O XII below. 


[s 30.4] Discovery and Inspection 
See O XI below. 


[s 30.5] Production, Impounding and Return of Documents 
See O XIII below. 


[s 30.6] Summonses to Persons to Give Evidence 


See O XVI below. 


[s 30.7] Proof of Facts by Affidavits 
See O XIX below. 


[s 30.8] Section 30 and O IX read with O XXXIX 


Provisions of O XIX, rules 1 and 2 apply to an application for grant of temporary injunction, 
in view of section 30. Apart from principles of natural justice, it is clear, having regard to the 
statutory provisions contained in section 30 and O XIX, rules 1 and 2 read with O XXXIX 
rule 1, that the court possesses the power to call the deponent for cross-examination, when R 
affidavit has been filed in support of an application for temporary injunction.” 


[s 30.9] Section 30(b) and O XVI 


Where, a suit for recovery of amount was filed against a bank and its officer, alleging fraud 
to have been committed by officer and money unauthorisedly taken out from account of 
plaintiff, the application to issue witness summons to the Metropolitan Magistrate's Court 
to produce list of documents filed before it in criminal complaint against officer of bank was 
filed under section 30(b) and O XVI where under the court has such power and jurisdiction to 
issue a summon to person whose attendance is required either to give evidence or to produce 
documents, the application was filed before the suit had to go for trial and therefore was 
within limitation and filed on behalf of applicant firm supported by affidavit of one of partners 


of firms, the application read with plaint providing particulars of the said criminal case was 
entitled to be allowed.“ 


3493. Ram Swaroop v Bholu Ram, AIR 1991 Raj 56 (DB). 
3494. Naren Advertising & Marketing v State Bank of Saurashtra, AIR 2001 Guj 222; i 
Partnership Act, 1932, section 19. tý ; See also the Indian 
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[S 31] Summons to witness.—The provisions in sections 27, 28 and 29 shall 
apply to summonses to give evidence or to produce documents or other material 
objects. 


[s 31.1] High Court Amendment 
Calcutta.—Omit figure “27”—vide Cal Gaz Pt I, dated 20 April 1967. 


[S 32] Penalty for default.—The Court may compel the attendance of any person 
to whom a summon has been issued under section 30 and for that purpose may— 


(a) issue a warrant for his arrest; 


(b) attach and sell his property; 


PET 


(c) impose a fine upon him *** [not exceeding five thousand rupees]; 


(d) order him to furnish security for his appearance and in default commit him 
to the civil prison. 


SYNOPSIS 


[s 32.1] 


Alterations in the Section............00.000 [s 32.2] “To whom a Summon has 


best faued? atse l. 2a Toonil.. 


[s 32.1] Alterations in the Section 


By Code of Civil Procedure (Amendment) Act, 1999 (46 of 1999) vide section 4; wef 
1 July 2002, the words “not exceeding five hundred rupees” are substituted with the words “not 
exceeding five thousand rupees” in section 32. The Amending Act allows greater discretion 
upon the court to impose a fine by enhancing the limit of the fine from Rs 500 under the 
pre-amended section to Rs 5000, to compel the attendance of any person to whom a summon 
has been issued under section 30 of the Code. 


The summons, under this section may be issued either to the party to the cause, witnesses 
in the matter or any other person, whose presence may be necessary or reasonable, in all 
matters relating to the delivery and answering of interrogatories, the admission of document 
and facts and the discovery, inspection, production, impounding and return of document or 
other material objects producible as evidence. Further, summons may also be issued to persons 
whose attendance is required either to give evidence or to produce documents or such other 
objects as aforesaid. 


Further, the power of assessing authority, which is a quasi-judicial authority, is clothed with 
the powers of the civil court. Therefore, section 32 of CPC would apply and this section gives 
immense power to the assessing authority to compel attendance/appearance of any person.*”° 


The legislature while amending section 32 did not amend rule 12 of O XVI. Though 
the amount of fine is increased from Rs 500 to Rs 5,000 in section 32, the amount of fine in 
rule 12 of O XVI remains Rs 500. In the opinion of authors, the legislature should accordingly 
amend O XVI to bring it in harmony with section 32, otherwise precious time of the courts 
would be spent in clearing the clouds over this controversy. 


3495. Substituted for “not exceeding five hundred rupees” by the CPC (Amendment) Act, 1999 (46 of 1999), 
section 4 (wef 1-7-2002) vide Notification SO 603(E), dated 6 June 2002. 
3496. Maulikkumar Vinodkumar Patel. v TRO, (2019) 417 ITR 590. 
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[s 32.2] “To whom a Summon has been Issued” 


This section applies only if a summons has been issued. It does not apply where a person is 
merely ordered to produce a document.” 


Judgment and Decree 


[S 33] Judgment and decree.—The Court after the case has been heard, shall, 


pronounce judgment, and on such judgment a decree shall follow. 


SYNOPSIS 


[s 33.1] On Such Judgment: A Decree [s 33.3] | Non-payment of Court fee 


Shall Follow ise eek elec Decree Cannot be Withheld............... 588 


Ore eee eee SOE C CCC Cer eer rrr 


[s 33.2] 


[s 33.1] On Such Judgment: A Decree Shall Follow 


A mere order deciding the matter in dispute not supported by reasons is no judgment.*”* 
Under the section, it is imperative that a decree must follow the judgment. Since it is the duty 
of the court to comply with the provisions of the law, its failure to draw up a decree ought 
not to deprive a party of his right of appeal. Order XLI, rule 1, no doubt, provides that every 
appeal shall be accompanied by a decree. The validity of an appeal presented without a copy 
of the decree where the court had failed to draft one has been the subject of consideration 
in several cases. In some decisions, effect has been given to the mandatory words of O XLI, 
rule 11, without reference to the question whether the party could be prejudiced by reason 
of the failure of the court to draw up a decree.” In other decisions, it has been held that a 
litigant should not suffer for the default of the court and that the hearing of an appeal filed 
without a decree should be adjourned to enable the party to obtain a decree.*” The question 
was considered by the Supreme Court in Jagadish v Jawarlal.’” There, an appeal presented 
without a certified copy of the decree, was admitted and a certified copy of the decree which 
was subsequently drawn up by the trial court, was obtained and produced. The Supreme Court 
held that though the production of the certified copy of the decree was mandatory under 
O XLI, rule 11, as there was failure on the part of the court to draw up a decree, the appellate 
court could pass such orders, as were appropriate for the production of the decree in the appeal 
presented without it. Where a decree was passed by the trial court prior to coming into force of 
Punjab Pre-emption (Repeal) Act, 1973 but was challenged in appeal after the act was passed 
and affirmed on appeal, that would fall within the meaning of section 3 of Punjab Pre-emption 
(Repeal) Act, 1973, while the case is pending in the High Court.**” It has also been held that 


an execution application presented after the judgment is pronounced but without a copy of 
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the decree as required by O XXI, rule 10, was valid where no decree had been drawn up by 
the court.” 


In a suit filed for relief of permanent injunction, but courts below, though granting relief 
of injunction, proceedings on the premise that the suit was for declaration of title and decided 
the same recording a finding of title in favour of the plaintiff. Such a decision was held to be 
contrary to the pleadings and the settled legal position and hence, judgment and decrees passed 
in suit set aside.’ 


Where, respondents fraudulently obtained mutation of immovable property in their favour 
on the basis of revoked gift showing deceased donor as present and witnessing mutation, and 
the deceased owner in fact had expired long before that, the mutation obtained by fraudulent 
means is non est, just as a decree obtained by fraud is a nullity.” This section does not apply 
so far as decrees under the Hindu Marriage Act, 1955 are concerned.*” 


[s 33.2] Judicial Discipline 


Writ appeal against application was dismissed for default by a single judge of the high court. 
The writ court, condoned the delay and directed the single judge “to take up the application 
and pass appropriate orders”. The single judge was of the view that the language used does not 
belong to judicial pronouncements (paras 6, 7, 8, 11), judges of the high court who happen 
to sit single, and hear the matters assigned to them by the Chief Justice are not subordinate to 
the members of the division benches. 


In the circumstances, the Single Judge recused himself from the matter and directed the 
registry to place the papers before the Chief Justice for appropriate orders.” 


[s 33.3] Non-payment of Court fee Decree Cannot be Withheld 


In view of the provisions of section 33 and O II, rule 6, there is no manner of doubt that 
once a judgment is delivered and signed, there is no option left with the court except to draw 
decree in terms of the judgment. Drawing up of a decree cannot be postponed. Dismissal of 
suit on account of non-payment of the court-fee for drawing up of decree is not in consonance 
with the law. Decree shall be drawn in terms of the judgment of the court and in view of 
section 11 of Court-Fees Act, 1870, the decree will bear an endorsement that the same shall 
not be executed till difference in court fee is paid.*°”* 


Interest 


[S 34] Interest.—(1) Where and in so far as a decree is for the payment of money, 
the Court may, in the decree, order interest at such rate as the Court deems reasonable 
to be paid on the principal sum adjudged, from the date of the suit to the date of the 
decree, in addition to any interest adjudged on such principal sum for any period prior 
to the institution of the suit, *°°[with further interest at such rate not exceeding six per 
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3507. Govt of Andhra Pradesh v Official Liquidator, M&CE India Ltd, AIR 2002 AP 220. 
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cent per annum as the Court deems reasonable on such principal sum], from the date 
of the decree to the date of payment, or to such earlier date as the Court thinks fit: 


*1°{Provided that where the liability in relation to the sum so adjudged had arisen 
out of a commercial transaction, the rate of such further interest may exceed six per 
cent. per annum, but shall not exceed the contractual rate of interest or where there 
is no contractual rate, the rate at which moneys are lent or advanced by nationalised 
banks in relation to commercial transactions. 


Explanation I.—In this sub-section “nationalised bank” means a corresponding new 
bank as defined in the Banking Companies (Acquisition and Transfer of Undertakings) 
Act, 1970 (5 of 1970). 


Explanation Il.—For the purposes of this section, a transaction is a commercial 
transaction, if it is connected with the industry, trade or business of the party incurring 
the liability. ] | 

(2) Where such a decree is silent with respect to the payment of further interest 
»"[on such principal sum] from the date of the decree to the date of payment or other 
earlier date, the Court shall be deemed to have refused such interest, and a separate 
suit therefor shall not lie. 
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[s 34.1] Alterations in the Section 
By the Civil Procedure Code (Amendment) Act LXVI of 1956, for the words “on such 


sum with further interest at such rate as the court deems reasonable on the correct sum so 
adjudged” in sub-clause (1), the words with further interest at such rate not exceeding six per 
cent pa as the court deems reasonable on such principal sum’ were substituted. 


In clause (2), instead of the words “on such aggregate sum as aforesaid”, the words “on such 
sum” were substituted. 


The Amendment Act, 1976, has now added a proviso and two explanations. The proviso 
enables the court to award interest at a rate higher than six per cent but not exceeding a 
contractual rate or where such contractual rate is not provided at the rates charged by 
nationalised banks on loans or advances in relation to commercial transactions. Explanation | 
defines a nationalised bank and Explanation II defines a commercial transaction for the 
purpose of this section. The proviso does not apply to an adjudged amount arising out of a 
transaction which is not a commercial transaction, In such cases, the rate prescribed under 
sub-section (1) would apply. A suit filed before the amendment of section 34 by section 13 of 
Civil Procedure (Amendment ) Act, 1976 shall not be governed by the amended section 34 by 
virtue of section 97(e) of the Amendment Act.?>!? 


[s 34.2] Scope of the Section 


It may be noticed that before the amendment of 1976, the maximum interest which 
the court could award was six percent pa. However, in appropriate cases, the court had the 
discretion to award interest at a lesser rate but in no case exceeding six percent. Now, the 
courts are empowered to increase post-decretal interest in relation to a liability arising out of a 
commercial transaction, on the principal sum adjudged.*°! 


Under section 34 of the CPC, the court has a very wide discretion in ordering interest on 
the principal sum adjudged and may order interest at such rate it deems reasonable to be paid 
on the said principal sum adjudged from the date of the suit till the date of payment. It is the 
discretion of the court to award interest.**"4 


Payment of interest is discretionary under the provisions of section 60 of Sale of Goods 
Act, 1930 and section 3 of Interest Act, 1978. It was observed by HL Dattu J in the following 


words?5!5; 


38. The court has the discretion to award interest along with the principal amount and 
the same is clear from the use of the word “may” in all the three provisions cited above. 
Section 34 CPC is the main provision under which interest could be awarded by the court 
and Section 61 of the Sale of Goods Act, 1930 is an offshoot of Section 34 CPC. Section 3 
of the Interest Act, 1978 also makes the Interest Act subject to the provision of Section 34 
CPC. Hence, we can safely deduce that the interest awarded is a discretion exercised by the 
court, on the principal amount claimed, in case of a suit for recovery of payment by the 
supplier if such payment is delayed by the buyer. 


It is therefore clear that interest pendente lite would be awarded at the rate which the court 
considers reasonable. Future interest from the date of suit till payment would ordinarily not 
exceed the rate of six percent pa, but in case of commercial transaction, rate of such interest 


3512. Shri Bharateaxmi Wool Store Panipat v Punjab National Bank, (1992) 3 SCC 204. 

3513. Madan Mohan v HPMC, AIR 2006 HP 105; See also Charu Bhatnagar v HPMC, AIR 2006 HP 119. 
3514. State of Bihar v Mijaj International, AIR 2004 Jhar 29. 
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Interest Sec 34 591 


could exceed the rate of six percent pa, but shall not exceed the contractual rate or where 
there is no contractual rate of interest then the rates at which money is lent or advanced by 
nationalised banks in relation to commercial transaction. However, the provision as above 
does not mean and imply that the court is obliged and should mandatorily grant interest at the 
contractual rate, either from the date of suit till the date of decree or from the date of decree 
till payment thereof.*'® 


In a case relating to refund of instalments paid by the intending purchaser for purchase of 
flat, it was held by the Supreme Court that since the interest was not granted to the party along 
with the principal amount, he would also be entitled, in addition to the 12% pa interest on 
the principal amount, but also interest at the same rate which was earlier denied to him. It was 
observed that it was being so ordered because interest is not penalty or punishment, but it is 
normal accretion on capital.” 


In a case where injunction was sought against forcible dispossession by Development 
Authority and the said Authority gave undertaking to pay compensation to landowners within 
two months, the Supreme Court directed payment of interest at the rate of 18% pa when the 
undertaking was not complied with. It was observed that the landowners have been denied 
beneficial use of money.*'* 


Payment of interest on a sum claimed by the plaintiff or a sum, which has been adjudged 
by the court as payable, is an issue, which has to be pleaded and decided by the court in the 
suit itself. If the court has not adjudged any interest to be payable on the principal sum even 
though it is pleaded or it refused to grant the interest, then, in execution proceedings, the 
Executing Court cannot go beyond the decree and award interest?’ 


In a suit for specific performance of agreement for sale, the purchaser did not pay the 
balance sale consideration on the pretext that the vendor has not paid the transfer charges. 
It was held by the high court that transfer charges is a contingency which has to take place 
only after the said amount is calculated and demanded. As such the purchaser is liable to pay 
interest on the balance sale consideration.*”° 


This section applies only where the decree is for the payment of “money”. The expression 
“decree for the payment of money” as used in this section includes a claim to unliquidated 
damages.*”' This section does not apply where the decree is for the enforcement of a mortgage 
or charges.” (see notes below under the head “Interest in suits for enforcement of mortgage’). 
There is no analogy between interest awarded under this section and mesne profits.”®” In a suit 
by a principal against his agent, the accounts contained several controversial items which had to 
be adjudicated based on an elaborate report of the commissioner. Such a decree being one for 
the payment of money, the court awarded interest from the date of the decree until realisation 
on the principal amount so adjudicated.” Section 34 contemplates interest payable— 
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(i) from the date of the institution of the suit to the date of decree; and 


(ii) date of decree to the date of realisation.’ 


An illiterate lady sued and got a decree for cancellation of a sale deed on the ground of 
fraud. It was held that the defendant cannot claim interest on the money advanced.’ 


In a suit filed by an indigent person, the court passed a money decree. A question arose 
whether interest is payable from the date when the petition to sue as pauper was filed or from 
the date when the petition was converted into a suit. A Division Bench of Kerala High Court 
held that conversion of petition and assignment of number are routine steps, since formalities 
required to be followed necessarily are to be completed. Therefore, the suit shall be deemed to 
have been instituted on the date on which application to sue as indigent person is filed and as 
such interest is payable from that date.’ 


The Interest Act, 1978 does not apply to Jammu and Kashmir. However, the jurisdiction 
of the court to award interest from the date of a decree passed in terms of the award of an 
arbitrator is not taken away.*”® 


Interest cannot be allowed by way of damages for breach of contract.**”° 


Though section 34 of Code of Civil Procedure, 1908 (Code of Civil Procedure) provides 
that the rate of current interest and future interest, are within the discretion of the court, the 
provisions of section 34 indicate the guideline for exercise of such discretion. It shows that grant 
of interest at contract rate should be the normal rule, the use of discretion to refuse interest 
or reduce the contract rate being the exception. To reduce or deny interest would amount to 
penalising the creditor for approaching the court and encouraging the debtor to deliberately and 
unjustly prolong the litigation. If the court wants to reduce the rate of interest, either current 
or future, such reduction should be supported by reason.” In view of this fact, the petitioner, 
a public corporation, was willing to refund the amount to individual applicants from whom it 
has received the amount and there was no delay on its part in either making the said offer or in 
depositing the amount in court when directed to do so. The Supreme Court held that the facts of 
the case do not warrant burdening the petitioner with any interest on the amount of question. ?®! 
A decree awarded interest to the bank at 16.5%. However, the plaintiff succeeded in proving 
interest at the rate of 25.5% communicated to the borrower from time-to-time. The Karnataka 
High Court held that merely because the defendant chose to deny his liability, the court cannot 
refuse to award higher rate of interest which the law entitles the bank to charge.*” 


Section 34 lays that in addition to pendente lite and future interest, additional interest 
adjudged on such principal sum for the period prior to the institution of the suit can also be 
granted by the court. This interest adjudged for the period prior to the institution of the suit 
also has to be on such “principal sum” and this also has reference to earlier expression “principal 
sum adjudged”.**? The transport subsidy which was payable to the industrial unit by the 
Union of India under transport subsidy scheme, was wrongfully detained by the authorities 
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and subsequently the authorities were directed to release such subsidy. The interest however, 
was not granted, since neither there was any provision for payment of such interest in the 
scheme nor could the petitioner bring to the notice of the court, any provision entitling him 
to any interest.”™ Earnest money cannot be retained after the withdrawal of the tender and 
interest is payable on the amount of earnest money unreasonably retained.” In the absence 
of pleading and proof, the bank is not entitled to charge interest on service, or incidental 
charges.” It is the primary duty of the housing board to hand over the possession if the 
formalities before handing over the possession have been completed; and if by any reason 
whatsoever, not attributable to the allottee, the possession is delayed by the housing board, it 
cannot and shall not put such allottee in loss by demanding interest for the period when the 
housing board itself was in error or ask for the enhanced price payable at the year or time when 
actual handing over of the possession is made by the housing board to the allottee.” Heirs 
of bailer would be entitled to the price of market value of gold ornaments, at the time of the 
institution of the suit alongwith interest at the rate of 12% pa, more so, when the custody of 
the box containing gold jewellery and ornaments was entrusted to the bank and the custody 
always remained with the bank.” Section 34 mandates that reasonable and proper interest 
may be awarded on the principal sum from the date of the suit till the date of the decree and 
further interest can also be awarded, not exceeding six per cent pa from the date of the decree 
to the date of the payment. There may be a substance that nowadays banks are giving higher 
rate of interest than six per cent pa hence, the reasoning of the legislature in fixing six per cent 
pa as further interest, does not hold good, but till the section is un-amended, the higher limit 
of interest is six per cent pa and the court as such could not award any interest for the period 
from the date of the suit till the date of decree or till the date of payment at the rate of six per 
cent pa in non—commercial transactions.” 


It is submitted that in the absence of any words indicating that the proviso is to apply to 
matters pending at the date the Amending Act, 1976 came into force, the proviso is prospective 
though contained in a procedural statute since it would affect substantive rights of parties in 
pending matters. 


[s 34.3] Act of Court 


On the principle that act of court will prejudice no one, the court can award interest where 
payment of dues was stayed even though no such condition was imposed in the said order.” 


[s 34.4] “On such Principal Sum” and “the Principal sum adjudged” 


Section 34 lays that in addition to pendente lite and future interest, additional interest 
adjudged on such principal sum for the period prior to the institution of the suit can also be 
granted by the court. This interest adjudged for the period prior to the institution of the suit 


3534. Associated Cement Co Ltd v UOI, AIR 1997 HP 1 (DB). 

3535. Aditya Mass Communications Pvt Ltd v AP State Road Transport Corp, Hyderabad, AIR 1998 AP 125. 

3536. Kolli Venkatta Apparao v State Bank of India, AIR 1998 AP 2. 

3537. Jhabarmal v Rajasthan Housing Board, AIR 1998 Raj 254. 

3538. Jagdish Chand Trikha v Punjab National Bank, AIR 1998 Del 266. 

3539. Meenakashi Pharma Distributors v State of Karnataka, AIR 1999 Kant 192. 

3540. LML Ltd, Kanpur v State of Uttar Pradesh, AIR 2001 All 321 (DB); See also Raj Kumar Dey v Tara Pade 
Dey, AIR 1987 SC 2195 : (1987) 4 SCC 398 : JT (1987) 3 SC 555; Sohan Lal & Co v Lt Governor, AIR 
1991 SC 1592: (1991) Supp 2 SCC 295 : (1991) 2 SCR 295; Gursharan Singh v MIDC, AIR 1996 SC 
1175 : (1996) 2 SCC 459. 


594 Sec 34 Part I—Suits in General 


also has to be on such “principal sum” and this also has reference to earlier expression “principal 
sum adjudged”.*”*! 


The bank which had advanced a loan, computed interests at quarterly rests and, after every 
quarter, added interest to the last balance, treating that balance as the principal sum for the 
next quarter for computing interest. It was held that in such a case, the “principal sum” for 
the purpose of section 34, would be the sum so arrived at, that is to say, the s sum total of the 
original advance and the unpaid interest.” 


A commercial loan was advanced by bank. The loanee was to pay interest from the date of 
loan till the date of payment in full with quarterly rest. Interest accrued and added to principal 
amount on date of suit is “principal amount” for purposes of the interest and not the amount 
of loan originally advanced.** 


Submission that expression “on such principal sum” as occurring twice in the latter part 
of section 34(1), which refers to interest pendente lite and post-decree, should be interpreted 
to mean principal sum arrived at by excluding the interest even if it has stood capitalised, 
cannot be accepted. This is because, first, the interest once capitalised, ceases to be interest 
and becomes a part of principal sum or capital. That being so, the interest forming amalgam 
with the principal, in view of having been capitalised, is the principal sum and, therefore, the 
question of awarding interest on interest does not arise at all. Secondly, well-settled principles 
of interpretation of statutes would frown upon such a plea being entertained. A construction 
which leads to repugnancy or inconsistency has to be avoided. Ordinarily, a word or expression 
used at several places in one enactment should be assigned the same meaning so as to avoid “a 
head-on clash” between two meanings assigned to the same word or expression occurring at 
two places in the same enactment. It should not be lightly assumed that “Parliament had given 
with one hand what it took away with the other”. That construction is to be rejected which will 
introduce uncertainty, friction or confusion into the working of the system. While embarking 
upon interpretation of words and expressions used in a statute it is possible to find a situation 
when the same word or expression may have somewhat different meaning at different places 
depending on the subject or context. This is however, an exception which can be resorted to 
only in the event of repugnancy in the subject or context being spelled out.” 


The award of interest can only be on the principal sum adjudged and not on the principal 
and interest as on the date of the decree. The court has also no discretion to award interest 
beyond the rate of 6%. But the court has still a discretion to award or not to award any interest 
and in awarding interest, to determine at what rate it should be awarded.*”? 


The meaning assigned to the expression “the principal sum adjudged” should continue to 
be assigned to “principal sum” at such other places in section 34(1) where the expression has 
been used qualified by the adjective “such”, that is to say, as “such principal sum”. Recognition 
of the method of capitalisation of interest so as to make it a part of the principal consistently 
with the contract between the parties or established banking practice does not offend the 
sense of reason, justice and equity. Such a system has a long established practice and a serious 
of judicial precedents upholding the same. Secondly, the underlying principle is that when 
interest is debited to the account of the borrower on periodical rests, it is debited because of 
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its having fallen due on that day. Nothing prevents the borrower from paying the amount of 
interest on the date it falls due. If the amount of interest is paid there will be no occasion for 
capitalising the amount of interest and converting it into principal. If the interest is not paid 
on the date due, from that date the creditor is deprived of such use of the money which it 
would have made if the debtor had paid the amount of interest on the date due. The creditor 
needs to be compensated for deprivation.*”*° 


The 1956 Amendment serves a twofold purpose. First, it prevents award of interest on 
the amount of interest so adjudged on the date of suit. Secondly, it brings the last clause of 
section 34, by narrowing down its ambit, in conformity with the scope of the first clause in so 
far as the expression “the principal sum adjudged” occurring in the first part of section 34 is 
concerned which has been left untouched by amendment. The meaning to be assigned to this 
expression in the first part remains the same as it was even before the amendment. However, 
in the third part of section 34, the words used were “on the aggregate sum so adjudged”.***” 


Therefore, subject to a binding stipulation contained in a voluntary contract between 
the parties and/or an established practice or usage interest on loans and advances may be 
charged on periodical rests and also capitalised on remaining unpaid amount. The principal 
sum actually advanced, coupled with the interest on periodical rests so capitalised, is capable 
of being adjudged as principal sum on the date of the suit. The principal sum so adjudged is 
“such principal sum” within the meaning of section 34 of the CPC, on which interest pendente 
lite and future interest, ie, post-decree interest, at such rate and for such period which the court 
may deem fit, may be awarded by the court.*** 


Once the principal amount awarded is known, in relation to compensation for the time 
taken for the said payment to reach the decree holder, the only entitlement can be to interest 
at the rate granted by the court, but always with the base figure remaining as the cumulative 
amount of the award, and not the amount inclusive of interest as on the date of the decree.” 


The principal sum would mean and constitute outstanding loan as capitalised on the date 
of suit including the balance of loan amount remaining unpaid as well as the interest accrued 
thereon at the contractual rate, till the date of suit. Interest pendente lite from the date of suit as 
also future interest, shall, therefore, be payable on such capitalised sum which would constitute 
“principal sum adjudged” within the meaning of the said term under section 34(1) of the 
CPC, and not only on the balance amount outstanding towards the principal sum loaned.***° 


[s 34.5] Comparison of Rate of Interest in Two Suits of Plaintiff Relevancy 


Where special court decreed suit filed by Standard Chartered Bank (SCB) against Citibank 
with interest at the rate of 20% pa, and another suit filed back to back by Citibank against 
Canbank Financial Services Ltd (CANFINA) was decreed with interest at the rate of nine 
percent pa, in the appeals against both suits and allowed by Supreme Court — Citibank was 
held entitled to restitution/refund of total amount it had paid to SCB with interest at the 
rate of 12%pa and CANFINA was held entitled to refund with interest at the rate of 9% pa. 
Clarification of order was sought by SCB on ground of different rates of interest awarded 
in two suits of restitution of monies — variation of rate of interest ordered in two appeals 
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was keeping in view rate at which interest was allowed by special courts in two suits—the 
contention of SCB that Citibank was unjustly enriched by payment of interest at higher rate 
of three percent pa was found misplaced, comparison of rate of interest in two suits is wholly 
irrelevant.” 


[s 34.6] Vague Remark by Court Regarding Concession of Party as to Interest 
Effect 


It is true that a concession made by a party and an observation made to that effect in the 
judgment, cannot be allowed to be denied. Only the court which recorded the statement 
itself was competent to rectify the error if the court recording the statement was approached 
to consider the matter without delay. However, in certain cases where a stray remark or 
observation is made by the court, which is not very clear and vague, a different picture emerges 
from the other part of the judgment. In such a case, it may be open for Supreme Court to 
ascertain the correct position based on totality of the observations made in the judgment 
itself. The question in the instant case was whether rate of interest awarded on compensation 
amount was not disputed before the high court. The high court judgment observed that the 
rate was not disputed. However, the high court in its judgment has nowhere indicated that 
the counsel appearing for the insurance company had made any statement conceding the rate 
of interest nor it is indicated how the concession was made. Then, the observation that the 
“rate of interest was not in dispute before the Court” may only lead to an inference that the 
rate of interest was not disputed before the court in the arguments advanced on behalf of the 
party concerned. On the other hand, it was found that on behalf of the insurance company its 
learned counsel had cited the decisions to indicate that the lower rate of interest was awarded 
in certain decisions and the decisions were referred to in the judgment. This is enough to 
indicate that the rate of interest was actually disputed before high court.*°” 


Where, in a suit for recovery of loan by a bank, the claim for enhanced rate of interest 
was made as per terms of agreement between parties, the observations by the trial court, that 
there was no record to show that defendants had agreed to pay higher rate of interest was 
found running contrary to terms of agreement, and subsequent acknowledgments made by 
defendants also indicating that they acknowledged their liability of amount due and amount 
was calculated on basis of enhanced rate of interest, there was no question of taking separate 
consent of defendant, as rate was increased as per terms of agreement, there was no violation 
of principles of natural justice for want of notice to defendants, therefore, claim for enhanced 
rate of interest cannot be rejected.*””? 


[s 34.7] Term of Invoice Pertaining to Interest 


In the case of sale of goods, the terms and conditions on invoices showing that interest at 
the rate of 24% pa is payable, constitutes the agreed rate of interest.’ 
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[s 34.8] Moneylender 


One need not possess money lending licence if he or she intends to give money as hand 
loan. Merely because the petitioner is not a money-lender, it does not mean that the petitioner 
is not entitled to claim any interest which is agreed to be paid by the respondent.” 


[s 34.9] Inflation 


There is a discernible tendency in some judicial pronouncements that the hazards of 
inflation of the future should be mitigated by a generous rate of interest. But there is no reason 
why this class of holders of funds, should alone receive separate treatment. Inflation is an 
economic and financial condition of general application. Inflation is a phenomena of which 
the court can take judicial notice. The court has to strike a balance between the competing 
equities.*°* Its impact on any particular plaintiff has been neither more nor less as compared to 
everybody else; there is nothing special about it. Effects of inflation have to be neutralised — at 
least partially — by wiser investments. Interest is not awarded as damages; it is awarded to the 
plaintiff, only for his being kept out of the money which ought to have been paid to him. It 
takes care of the period between date of the claim and the date of realisation. It has nothing 
to do with the erosion that the fund suffers thereafter, owing to future inflation.’ It cannot 
be laid down as a rule of law, that interest above a particular rate is per se penal or excessive. 
Whether penal or excessive, is always a question to be decided on the facts and circumstances 
of a given case.” 


[s 34.10] The Three Divisions of Interest 


Interest that may be awarded to a plaintiff in a suit for money may be divided into three 
heads, according to the period for which it is allowed, namely— 


(a) interest accrued prior to the institution of the suit on the principal sum adjudged 
(as distinguished from the principal sum claimed); 


(b) additional interest on the principal sum adjudged, from the date of the suit to the 
date of the decree, “at such rate as the court deems reasonable”; 


(c) further interest on the principal sum adjudged from the date of the decree to the 
date of the payment or to such earlier date as the court thinks fit, at a rate not 
exceeding six percent pa. 


The award of interest can only be on the principal sum adjudged and not on the principal 
and interest as on the date of the decree. Also, the court has no discretion to award interest 
beyond the rate of six percent. But the court has still a discretion to award or not award any 
interest and in awarding interest, to determine at what rate it should be awarded, subject to the 
maximum of six per cent.*””” 


Interest up to date of suit is a matter of substantive law and the section does not refer to 
payment of interest under the first head.** It applies only to the second and third heads. It 
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has been held the right to interest prior to the suit is a substantive one where as pendente lite, it 
is one of procedure within the discretion of the court.”® 


[s 34.10.1] Interest Prior to the Date of Suit 


Under section 34 of the Code, no rate of interest has been fixed in respect of the interest 
payable prior to the institution of the suit on the principal sum adjudged and the interest 
payable on the principal sum adjudged from the date of the suit to the date of the decree. It is 
only in regard to further interest payable on the principal sum adjudged from the date of the 
decree to the payment, six percent interest has been fixed. 


Interest can be awarded either under the statute or under an agreement between the parties 
or as per the usage and custom. If the claim of the interest does not fall on either of these 
categories, the plaintiff shall not be entitled to recover it from the defendant. ”® 


Pre-suit interest is referable to substantive law and can be subdivided into rwo sub-heads: (i) 
where there is a stipulation for the payment of interest at a fixed rate and (ii) where there is no 
such stipulation. If there is a stipulation for the rate of interest, the court must allow the rate 
upon the date of the suit, subject to three exceptions: 


(i) any provision of law applicable to money lending transactions, or usury laws or 
any other debt law governing the parties and having an overriding effect on any 
stipulation for payment of interest voluntarily entered into between the parties; 


(ii) if the rate is penal, the court must award at such rate as it deems reasonable; and 


(iii) even if the rate is not penal, the court may reduce it if the interest is excessive and 
the transaction was substantially unfair. 


If there is no express stipulation for payment of interest, the plaintiff is not entitled to interest 
except on proof of mercantile usage, statutory right to interest or an implied agreement.°™ 


Interest antecedent to suit is not a matter of procedure but a brief note on the subject will 
not be out of place. The law on the subject may be considered under the following two heads: 


(i) where there is a stipulation for the payment of interest at a fixed rate; 


(ii) where there is no stipulation at all for the payment of interest. 


[s 34.10.1.1] Stipulation to Pay Interest 
If there is a stipulation for the rate of interest, the court must allow that rate up to the date 
of the suit, however high it may be, subject to the two following exceptions: 
(a) if the rate is penal, the court may award interest at such rate as it deems reasonable; 
and 


(b) even if the rate is not penal, the court may reduce it if the interest is excessive and 
the transaction was substantially unfair. 
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For the period prior to institution of suit, contractual rate of interest is mandatory. Court 
has no discretion in the matter.” In a Bombay case, the defendant did not specifically deny 
the plaintiffs averment, that the defendant had agreed to pay interest at the rate of 12% pa. It 
was held that the award of interest at the rate of 12% (for the pre-suit period), was justified.’ 
In a Gujarat case, the bank sued for the recovery of a loan amount with interest. Defendants 
admitted the claim and prayed for instalments and reduction of interest rates. A “compromise” 
decree was passed by the trial court, despite the objections of the plaintiff. It was held that such 
a decree was not tenable. A decree which is not in conformity with the judgment, is liable to be 
revised and set aside.>*” If the parties agree that in respect of amounts advanced for agricultural 
purpose certain rate of interest would be paid, it may not be proper for the court to interfere 
and reduce the amount of interest agreed to be paid by the parties. The court must always 
give utmost respect and sanctity to the contract entered into between the parties. Section 21A 
of the Banking Regulation Act, 1949, specifically states that the transaction should not be 
reopened by the court on account of excessive interest, it may not be proper on the part of the 
court to re-write the contract and hold that one of the parties is entitled to avoid the contract 
in the matter of payment of interest.**® 


The Himachal Pradesh High Court has held that where fluctuating rate of interest was 
agreed to be charged, but the minimum rate of interest was agreed to be 19% pa with six 


monthly rests, the plea that the interest was not agreed to be paid at the said rate cannot be 
accepted. 


[s 34.10.1.2] No Stipulation to Pay Interest 


If there is no express stipulation for payment of interest, the plaintiff is not entitled to 
interest except in the following cases: 


Mercantile usages.—Where it is allowed by mercantile usage;*”? but such usage must be 
pleaded and proved.**”! There was no contract between the parties of interest. The bills of 
the plaintiff were to some extent inflated and to some extent there was mistake, besides the 
incorrect measurements. The plaintiff had committed a breach of contract by not completing 
the building and had almost abandoned the work before its completion. In these circumstances, 


the Bombay High Court had held that the plaintiff cannot be granted interest prior to the date 
of institution of the suit.?°”? 
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[s 34.10.1.3] Statutory right to interest 


Interest is payable where a right to it, or an authority for its allowance or payment, is 
conferred by statute.’ In the case of sale of goods, even if there is no stipulation in the 
contract to pay interest, the vendor is entitled to interest from the date of payment of the price 
till the date of the suit under section 61(2)(a) of the Sale of Goods Act, 1930.” Section 80 
of the Negotiable Instruments Act, 1881 provides that when no rate of interest is specified in 
a promissory note or bill of exchange, the court shall, notwithstanding any agreement relating 
to interest between the parties, award interest at the rate of six percent pa from the date on 
which the amount claimed became due and payable. Similarly, the Interest Act 32 of 1839 
(now replaced by Interest Act, 1978) enacts that where there is no stipulation to pay interest, 
but the amount claimed is a sum certain (as distinguished from unascertained damages), and 
is payable at a certain time by virtue of some “written instrument”, the court,” may allow 
interest at a rate not exceeding the current rate of interest from the date on which the amount 
became payable. If no time is fixed for the payment of the amount, the court may award 
interest at the rate aforesaid from the time the creditor demands payment in writing intimating 
to the debtor that interest will be claimed from the date of such demand up to the date of 
payment.””° The provisions of the Interest Act 32 of 1839 (now replaced by Interest Act, 
1978) are in the main a reproduction of the provisions of Lord Tenterden’s Act [3 and 4 Wm 
4, c 42, section 48]. The House of Lords in London, Chathan and Dover Railway Co v South 
Eastern Railway Co,’ the modern leading case on interest, held that the “sum certain” within 
the meaning of that Act must be a certain sum which is one absolutely and in all events due 
and not a mere provisional payment to be made by one party to the other. Interest Act of 
1839, section 1 contains a proviso that “interest shall be payable in all cases in which it is 
now payable by law.” This proviso applies to cases in which the Court of Equity exercises 
jurisdiction to allow interest.’ But to invoke the rule of equity the existence of circumstances 
attracting equity jurisdiction has to be established.**” In such cases, it has been held that 
interest could be awarded by way of damages.***° It is settled law that interest can be allowed 
only if it is supported by law of contract. There is no case that as per the terms of the contract, 
plaintiff are entitled to get interest. Interest on the suit claim can be granted under section 34 
of the CPC only from the date of the suit. As for the interregnum, the only law which could 
be applicable is the Interest Act, 1978.°*! To deny post litigation interest would amount to 
depriving the claimant of compensation for delay in obtaining relief for no fault of his. We 
hold that even though section 34 of the Code of Civil Procedure, has not been expressly made 
applicable to the proceedings before the Claims Commissioner under the Indian Railways 
Act, 1890 (now replaced by Interest Act, 1978), there is no reason to hold that the principles 
of section 34 would be inapplicable.” There exists no specific bar to the applicability of 
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the CPC in section 18 of the Railway Claims Tribunal Act, 1987. Rather it unshackles the 
tribunal from the procedural laws mandated in the Code while at the same time maintaining 
the requirement of compliance of natural justice. Thus, section 34 of the Code continues to 
be vested in the authority of the Railway Claims Tribunal and it has power to award interest 
pendente lite on compensation paid by Railways.**° 


In Trojan Co Ltd v Nagappa Chettiar,”™ interest was allowed on money obtained by a 
stock-broker while acting on behalf of a constituent, as he stood in a fiduciary relationship to 
him. But apart from rules of equity, interest is not payable on damages prior to suit, while after 
suit, it is in the discretion of the court.” In a writ petition, the Supreme Court directed the 
bank, to deposit certain amount in the cash credit account of petitioner. The bank deposited 
the said sum accordingly in cash credit account. It was held that petitioners would not be 
entitled to any interest on the said sum. Cash credit account is in the nature of a current 
account and no interest is payable in this account.**° Where, in a suit for rent, the lease was 
found to be invalid, and a decree was granted for damages for use and occupation, it was held 
that no interest could be awarded thereon prior to suit.*”*’ Interest on compensation under the 
Railway Accident and Untoward Incidents (Compensation) Rules 1990 is payable from the 
date of filing of the petition before the tribunal.*** 


The Kerala High Court has held in the undernoted case that when no rate of interest is 
specified in the loan instrument, the creditor can claim interest as provided under section 80 of 
the Negotiable Instrument Act only up to the date of filing of the suit and the interest pendente 
lite is subject to discretion of the court as provided under section 34 of the Code.**? However, 
a Division Bench of the Andhra Pradesh High Court has held that liability to pay interest is 
not provided in the Railways Act, 1989 (section 124-A). It is discretionary on the part of the 
tribunal to grant interest while determining compensation. But liability towards interest can 
be fastened only on the date of determination of the compensation, and not from the date of 
filing application in the tribunal.’ 


Tribunals under the Railway Claims Tribunal Act, 1987 are bound by the principles of 
natural justice. Since grant of interest on decretal amount under section 34 of the Code is 
also based on the principles of natural justice, it was held by a Division Bench of Calcutta 
High Court that Railway Tribunal should award interest on determined sum from the date 
of application till date of deposit as the rate given by a National Bank for term deposit of one 
year or more.” 


An important area towards which the attention of the Supreme Court was direct is the 
amount of compensation payable under the Railway Accident (Compensation and Untoward 
Incidents) Rules, 1960. It is common knowledge that amount payable as compensation is 
revised from time to time. If a victim or claimant is paid compensation as was prescribed on 
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the date of accident, the amount he will receive after settlement of his claim over a long period 
of litigation before Tribunal, would be a mere pittance. In the case of Rathi Menon,” the 
Supreme Court held that compensation to be paid by Railway Administration must be fixed as 
per what the rules prescribed at the time of making the order and not in terms of the money 
value which prevailed on the date of the accident. The observations of KT Thomas J in the 
above case is an example of humanitarian approach to interpretation: 
28. The unjust consequence resulting from the interpretation which the Division Bench 
placed can be demonstrated in another plane also. If a person who sustained injury in 
a railway accident or in an untoward incident was disabled from making an application 
immediately and he makes the application a few years hence, is he to get the compensation 
in terms of the money value which is prevailed on the date of the accident? Suppose a 
Tribunal wrongly dismissed a claim after a few years of filing the application and the 
claimant approaches the High Court in appeals. As it happens quite often now, some High 
Courts could take up such an appeal only after the lapse of many years and if the appeal is 


decided in favour of the claimant after so many years, what a pity if the amount awarded is 
only in terms of the figure indicated on the date of the accident. 


29. From all these, we are of the definite opinion that the Claims Tribunal must consider 
what the rules prescribed at the time of making the order for payment of the compensation. 


Relying on the above decision, the Supreme Court reaffirmed the view in a subsequent 
decision.” 


Implied agreement: —An agreement to pay interest can be implied from the course of dealing 
between the parties.’ For cases in which courts of equity allow interest, see Bengal Nagpur 
Railway Co v Rattanji Ramji.®” 


The law was thus summed up by the Supreme Court in Mahavir Prasad v Durga Dutto: 


Interest for a period prior to the commencement of the suit is claimable either under 
an agreement or usage of trade or under a statutory provision or under the Interest Act, 
for a sum certain where notice is given. Interest is also awarded in some cases by Courts 
of equity. 

It has accordingly been held that interest is not payable on tax which has not been paid 
unless the statute provides for it.” The tribunal, under the MP Town Improvement Trust 
Act, 1961, assessing compensation in respect of compulsory acquisition of land, though having 
the characteristics of a civil court, has been held not justified in awarding interest from the date 
of delivery of possession till the determination of the compensation. This is so because neither 
this section nor the MP Act authorises award of such interest.*””* In an Andhra Pradesh case, the 
petitioner — an advocate—accepted the full amount payable to him by the state government 
as his legal remuneration, without protest for the non-payment of interest at the rate of 12% 
pa on the allegedly delayed payment. The payment was made by the state government without 
following the elaborate procedure otherwise prescribed for the sanction of individual bills 
and for the scrutiny of certificates, etc. It was held that the petitioner cannot subsequently 
claim such interest at the rate of 12%pa. It was all the more so, when in the government 
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orders prescribing the scale of fees, there was no provision under which he could be said to 
be entitled to the payment of interest on delayed payment.*” In another Andhra Pradesh 
case, the plaintiff, owner of certain theatres, lent money to get a motion picture released from 
the producer for exhibition in the plaintiff's theatres. The condition was that the defendants 
(exhibitors) would deliver all prints for exhibition in the theatres of the plaintiffs and sister 
concerns. It was held that plaintiffs could not claim interest. In the first place, the agreement 
did not provide for interest. Secondly, such evidence as was led by plaintiff did not show that 
there was any such usage.*° In another case the Andhra Pradesh High Court held that where 
there was no agreement between parties for payment of interest pendente lite, the order of the 
trial judge denying interest for the relevant period was held to be proper.**! 


In the London, Chatham and Dover Railway Company’ case, the House of Lords held that 
interest cannot be given by way of damages for detention of a debt. The same view has been 
taken by the Privy Council in Bengal Nagpur Railway Co v Ratanji Ramji.*°” 


[s 34.10.2] Interest from Date of Suit to Date of Decree 


The rate of interest from the date of the suit to the date of the decree is in the discretion 
of the court, and this discretion is not excluded even if a fixed rate is mentioned in the 
contract as payable up to realisation.” But though the rate of interest for the aforesaid period 
is discretionary, the court should, in the exercise of that discretion, award interest at the 
contract rate, unless it would be inequitable to do so. A debt advanced against a negotiable 
instrument is governed by the Negotiable Instruments Act, 1881 till its mature is converted 
into a decretal debt. That being so, interest for the period between the date of the suit and 
decree would be governed by section 79 of the Negotiable Instruments Act, 1881 and not by 
this section.*° As to compound interest, (see note under the heading “Compound Interest”) 
and the under mentioned cases.” The court may, under this head, award interest in a suit for 
money, although interest is not specifically asked for in the plaint.” 
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It is well-established that no interest can be allowed on damages for any period prior to the 
suit, but there is a conflict of decisions whether interest can be allowed under this section on 
damages from the date of the suit, it being held in some cases that it can be allowed,*”° and in 
some that it cannot be allowed.**!! 


Where the high court has refused to exercise its discretionary power to allow interest 
from date of suit, the judicial committee as a rule will not interfere.** An application under 
section 31(1) of the State Financial Corporations Act, 1951 is something akin to an application 
for post-decree attachment. In the matter of future interest, the corporation could not have 
been put to more disadvantageous position than an ordinary creditor, in whose case the court 
could have awarded future interest from the date of the filing of the suit until realisation 
under section 34 of the CPC.**!> A bank advanced a loan for the purchase of a truck. The 
minimum rate of interest was fixed at 13.5%. Defendant failed to pay the amount in terms of 
the agreement of loan. A suit was filed and the hypothecated property (namely, the truck) was 
attached by the order of the court. The defendant, in order to be released the attached vehicle, 
admitted his liability and offered to pay the full amount. On such admission, the suit was 
decreed without costs and without interest. It was held that there could not be any justification 
for relieving the defendant from liability to pay interest on the outstanding amount from the 
date of filing the suit until the date of payment of the amount which he was bound to pay even 
in terms of the agreement. Refusal to award interest affects the right of the claimant.**'* The 
court has no discretion to grant different rate of interest than the contractual rate of interest 
from the date it is due and payable from the date it is actually paid. In case of commercial loans 
of the banks, section 34 is to be applied in the context of circulars/directions issued by the 
Reserve Bank of India. Also, it cannot be disputed that when a bank advanced loan or interest 
with quarterly rests, the interest is worked at the close of every quarter and added towards the 
outstanding balance for the purpose of computation of interest after deducting the amount 
paid by the customer, if any. In a case decided by the Supreme Court, the appellant was entitled 
to refund of the amount paid as excise duty on the price of packing material used for packing 
superfine cement which (according to the appellant), was paid under protest. It was held that 
the letter was in the nature of a protest. Therefore, the question of limitation did not arise 
for refund of the duty. The appeal court directed a refund of the amount. The appellant was 
directed to pay interest at the rate of six per cent from the date of refusal of refund, with costs 
of the appeal.*°” According to the High Court of Andhra Pradesh, even as to interest pendente 
lite, the court cannot grant a higher rate of interest than what was contracted between the 
parties. The area is covered either by contract, or by statute. Section 34(1) of the CPC regulates 
the grey area. By implication, it is either the contractual rate or less, but not a rate in excess 
thereof. But, as no appeal or cross-objections were filed by the respondent, interference by the 
high court was not called for.**!° If a plaintiff, suing for specific performance of an agreement 
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of sale, cannot be awarded specific performance, he should at least be awarded interest against 
the defendant, who has himself enjoyed use of the earnest money deposited by the plaintiff.*°"” 


Minimum rate of interest in case of compensation for accidents is 12% pa from the date 
of application for compensation “as filed in the tribunal”.’®8 The principal sum on which 
interest can be awarded, is the principal sum as adjudged by the court and not the principal 
sum stated to have been advanced. Interest accrues on the amount which the court determines, 
after adjudging the rights of the parties.**!? Ordinarily, interest pendente lite should be granted 
under section 34 of the CPCunless there are cogent reasons for depriving the plaintiff of the 
interest during trial.*° Court is not bound to award interest in every case. If interest at very 
heavy rate has been charged on the initial amount of the loan, and for the subsequent period, 
court taking that into account, awards interest at only three percent, the order cannot be said 
to be unreasonable.**”’ Where proceedings for the acquisition of land are withdrawn, then 
compensation becomes payable under section 48 of the Land Acquisition Act, 1894 which 
shall be determined by the collector “for the damage suffered by the owner in consequence of 
the notice (of acquisition) or of any proceedings thereunder”. Section 48 is silent as to interest 
on the amount of compensation. The Gujarat High Court has held that interest from the date 


of application for the damages can be awarded on equitable grounds, but section 34 of the 
CPCis not applicable. 


A court sale which was defective for mistake of the court, was set aside. It was held that the 
auction purchaser (at whose instance the sale was set aside for gross irregularity, by overstating 
the upset price) was entitled to interest, not from the date of suit, but from the date of the 
order of the trial court to the date of realisation.’ 


Suit was filed for the recovery of money by a bank against the widow and daughter of a 
debtor, who were guarantors for the debt. No attitude was shown by the widow or daughter to 
disown the loan. No sufficient financial resources were available to them, other than selling off 
the mortgaged house. Discretionary order of the court declining interest pendente lite and post- 
decree interest was held to be sustainable. Pendente lite as well as post-decree interest is in the 
nature of compensation or damages, which the court may award to the plaintiff for being kept 
out of the money due to him. Whether one looks to the general provisions of section 34 of the 
CPC or to those of O XXXIII, rule 11 (which are specially applicable to mortgage suits), the 
relevant provisions are patently governed and controlled by the expression “may” and, therefore, 
it can be concluded from these provisions, that the award of such interest is not obligatory, but 
only discretionary and the court may, or may not, award such interests.** Where a pro-note 
is silent as to the rate of interest, the plaintiff is entitled to interest only from the date of suit 
till the date of decree and till realisation at the rate of six percent. Acceptance of the defendant, 
of calculation of interest at 18%, does not necessarily imply acceptance of that rate by him.*° 
Pendente lite interest should not exceed the contractual rate. Subject to that, it is in the discretion 
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of the court. It need not be awarded at the contractual rate.’ Pendente lite rate of interest is 
in the court's discretion. Court need not record reasons. The question whether discretion has 
been judiciously exercised or not, will have to be determined on the facts of each case.” The 
rate of interest pendente lite should be at the contract rate, unless there are circumstances which 
would disentitle the plaintiff to have the same. The burden is on the defendant to show such 
circumstances.*®* The court must grant some interest pendente lite when it passes a decree for 
the payment of money, It is only the rate of interest which is in the discretion of the court.” In 
a Calcutta case, the suit was instituted in 1959. It was decreed in 1969. An appeal preferred in 
1970 remained pending for 17 years. The trial court had not awarded interest pendente lite. The 
high court directed payment of interest at five per cent for 15 years? 


[s 34.10.3] Interest from Date of Decree to Date of Payment 


The rate of interest from the date of the decree to the date of payment is also in the 
discretion of the court. The plaintiff getting the security of a decree has his interest reduced 
in the generality of cases.*! If in a non-commercial transaction the interest awarded is 18% 
pa by the court below, the higher court can reduce it to six per cent pa.**°? Where the rate of 
interest charged and decreed was 24%, the Lahore High Court refused to allow interest after 
decree. If the court awards interest from the date of the decree but no rate is specified, 
the decree-holder will be entitled to interest at the court rate, which is usually six percent.*° 
Although the court rate of interest is usually six percent if the court were to postpone the 
payment of decretal amount or grant instalments for such payment under O XX, rules 11 (1) 
and (2), this section would cease to apply and interest can be awarded at higher rate.’ But 
if no such interest is awarded by the decree, it will be deemed to have been refused;***° even 
though the omission happens to be accidental;**” see sub-section (2). A provision for future 
interest in a decree though the judgment is silent about it, it is valid and cannot be challenged 
on the ground that the decree is at variance with the judgment.’ The amounts sought to be 
realised by the bank from the defendants were stated from time-to-time in the notices issued 
by it. It was held that “the principal amount” found due, not only meant the principal as such, 
but also the amount due on interest which had become part of the principal amount as per the 
calculation of the bank.’ The decree which was put to execution, did not contain any order 
or direction for the payment of any interest on the amount which was payable to the decree- 
holder, consequent on the declaration made by the court decreeing the government servant's 
suit. It was held that in the absence of pleadings and directions in the judgment or decree, 
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the executing court cannot award interest. The right of the decree-holder to obtain relief is 
determined in accordance with the terms of the decree.” The bank which had advanced a 
loan, computed interests at quarterly rests and, after every quarter, added interest to the last 
balance, treating that balance as the principal sum for the next quarter for computing interest. 
It was held that in such a case, the “principal sum” for the purpose of section 34, would be 
the sum so arrived at, that is to say, the sum total of the original advance and the unpaid 
interest.**' According to the Calcutta High Court, interest pendente lite and interest for the 
post decretal period— 


(a) are in the nature of compensation to the plaintiff, for being kept out of the money 
due to him; and 


(b) are discretionary as indicated by the word “may”.*” 


Award of interest at 1.5% per month from date of filing of the suit till date of actual 
realisation of amount, is null and void. The provisions of section 34 are not procedural in 
nature and, in fact, deal with the jurisdiction of the court to direct payment of interest. To the 
extent the provision has been ignored, the decree is rendered null and void.*“? With regard 
to the rate of interest awarded from the date of decree to till realisation, because the first 
appellate court had no discretion to award interest exceeding the rate of six percent pa from 
the date of decree as, admittedly, the amount adjudged as payable by the appellant was not of a 
commercial transaction as is clear from the case set up by the parties and as such, that requires 
to be restricted to 6% pa only. To hold so, no detail discussion is necessary.*“* The Patna 
High Court has held that where interest from the date of the decree till payment is refused, 
reasons for such refusal should be given.**” But this would create an anomaly for, if the refusal 
is explicit, reasons would have to be given; while if it is implicit, no reasons would have to be 
given since silence is presumed to be refusal. 


In a case decided by the Privy Council in 1878 it was held that when the decree is silent 
about future interest it cannot be recovered in execution proceedings but the decree-holder 
may by suit recover damages for the detention of the decretal amount.*° That was a case 
under the Code of 1859. Section 193 of that Code which relates to interest did not contain 
any such provision as is contained in sub-section (2) of the present section. This provision 
was first introduced by Act 7 of 1888. However, in cases decided under the present Code the 
Calcutta High Court allows interest by way of damages for wrongful detention of money due, 
irrespective of the provisions of the Interest Act.’ 


[s 34.11] Interest in Mortgage Suits 


The question is, if the suit was filed as a mortgage suit and a decree is made on that basis, 
while awarding interest, whether the court was required to apply the provisions of section 34 


or O XXXIV, rule 11, of the CPC.** 
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The law on the subject is now codified in O XXXIV, rule 11. The rate of interest in 
mortgage suits is determined by O XXXIV and not by this section,* but a personal decree 
under O XXXIV, rule 6, is a money decree and so is governed by this section.**”° In a dispute 
under section 90 of the Tamil Nadu Co-operative Societies Act, 1983, the Arbitration Tribunal 
awarded interest at the rate of 18%, but the Co-operative Tribunal exercising powers under 
section 152 of the Act reduced the interest rate to 6% pa, the Madras High Court held thar 
the discretion exercised by the Co-operative Tribunal was proper.™®'! In a suit on mortgage, 
the court is bound to decree interest, pendente lite, on the mortgage debt, though it has got 
a discretion as to the rate at which it should be allowed.** Interest payable in mortgage 
suits is governed not by section 34, but by O XXXIV, rule 11, of the CPC.*°? The liability 
to pay interest under a decree is wholly different from the liability to pay interest on the 
contract on which the decree is based. It has, accordingly, been held that the judgment-debtor 
is not absolved from liability to pay interest under the decree, though, no interest was payable 
on the debt under the provisions of the Burma Accrual of Interest Act, 1947.4 In case of 
mortgage suits, the court has a discretion under O XXXIV, rule 11 of the CPC for not granting 


contractual rate of interest, for the period after the suit.” 


[s 34.12] This Section and the Interest Act, 1978 


The general statutory provisions in regard to the award of interest by a court are contained 
in the Interest Act, 1978 and the CPC. Both the Interest Act, of 1839 and the Interest Act 
of 1978 provide for the award of the interest up to the date of institution of the proceedings. 
Neither the Interest Act, 1839 nor the Interest Act, 1978 provides for the award of pendente 
lite interest. The law relating to the award of interest pendente lite is provided in section 34 of 
the CPC. Section 34, however, applies to arbitrators in suits for the simple reason that where 
a matter is referred to arbitrator in a suit, the arbitrator will have all the powers of court in 


deciding the dispute. 


In the absence of any contract regarding payment of interest the plaintiff would be entitled 
to interest “at the current rate” as defined in section 2(6) of the Interest Act, 1978.3656 


The provisions of Interest Act, 1978 debar award interest upon interest.*°” 


Where the earnest money was refunded to a party after an inordinate delay of 10 years, the 
Patna High Court held that the condition in the contract that no interest would be payable 
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on earnest money cannot be invoked by the State. That would give arbitrary advantage to the 
State causing undue loss to the other party and unjust enrichment to state.*°”* 


The Calcutta High Court has held that clause in general conditions of contract prohibits 
arbitrator from entertaining any claim of interest, but this will not debar a party from claiming 
interest for pre-reference period and post-award interest.’ It was observed in the case that 
once a reference commences, the delay thereafter is not within the control of the party making 
a claim for interest. The disputes are frozen at the time immediately prior to reference and 
the arbitrator proceeds to adjudicate upon the claim and find the principal sum due. Such 
principal sum would be deemed to have become payable at the time the disputes were frozen. 
The time taken for the reference to be concluded and the further time taken for the award- 
debtor to make payment on the basis of the adjudication should not be held against the award- 
holder and he should be compensated for receiving the money not on the date that he is 
found to have been entitled to the sum but on a much later date. This is the principle that is 
recognised in section 34 of the Code. 


In a case under the Railways Act, 1989 and Railways Accident and Untoward Incidents 
(Compensation) Rules, 1990, the Gujarat High Court held that there is no specific provision 
in the Railways Act for grant of interest, but the principles of section 34 of the Code and 
Section 3 of the Interest Act, 1978 could be invoked to award interest from the date of award 
till realisation thereof.*° 


Reaffirming its views expressed in two earlier decisions,**' the Supreme Court held the 
order of the Railway Claims Tribunal directing payment of interest in default of payment 
within 45 days as unsustainable and observed that for grant of interest on any amount 
due, the court and even tribunals have been held to be entitled to award interest in their 


discretion under the provisions of section 3 of the Interest Act, 1978 and section 34 of the 
Code.** 


Where death occurred in an untoward incident in 2001 and the Railway Claims Tribunal 
passed award in 2007, the Karnataka High Court held that due to delay of 6 years the claimant 
had to suffer hardship and financial distress. Therefore, interest may be awarded from the date 
of institution of the case at the discretion of the tribunal.** 


A Division Bench of the Kerala High Court has made the matter more explicit by the 
following observation: 


There is no dispute regarding the amount to be computed in railway accident claims 
as amount of compensation for death and other injuries is prescribed by the schedule. 
Whatever be the income, age etc., the same amount is payable if a person is injured in 
an untoward accident while travelling in train with ticket. So it cannot be stated that the 
amount is determined only at the time of final adjudication of the award and interest can 
be directed to be paid only from the date of award...*°™ 


The Orissa High Court has held that from the definition of “Court” as defined in 
section 2(a) of the Interest Act, 1978 read with section 34 of the Code it is clear that a Court 
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can grant interest. Since the Railway Tribunal comes under the definition of Court, it can 
award interest on compensation payable to a claimant.**” 


[s 34.13] This Section and Gratuity Act, 1972 


In suits for money lent, however, this section has to be applied, subject to the provisions 
regarding interest made in Acts regulating money lending in different states» The controlling 


authority under the Payment of Gratuity Act, 1972 is not a court for the purpose of section 34 
AN apa 


[s 34.14] Consumer Protection Cases 


Interest cannot be claimed under section 34 of the CPC in proceedings under Consumer 
Protection Act, 1986, as the provisions of CPC have not been specifically made applicable to 
the proceedings under the Act. However, the general provision of section 34 being based upon 
justice, equity and good conscience would authorise the redressal forum and commission to 
also grant interest appropriately under the circumstances of each case.*°°” 


The power and duty to award compensation does not mean that irrespective of facts of the 
case interest can be awarded in all matters at a uniform rate of 18% pa. What is being awarded 
is compensation, i.e., a recompense for the loss or injury. It, therefore, necessarily, has to be 
based on a finding of loss or injury and has to correlate with the amount of loss or injury. Thus 
the forum or the commission must determine that there has been deficiency in service and/or 
misfeasance in public office, i.e., by the development authority which has resulted in loss or 
injury. No hard and fast rule can be laid down, however, a few examples would be where an 
allotment is made, price is received/paid but possession is not given within the period set out 
in the brochure. The commission/forum would then need to determine the loss. Loss could 
be determined on basis of loss of rent which could have been earned if possession was given 
and the premises let out or if the consumer has had to stay in rented premises then on basis 
of rent actually paid by him. Along with recompensing the loss the commission/forum may 
also compensate for harassment/injury both mental and physical. Similarly, compensation can 
be given if after allotment is made and there has been cancellation of scheme without any 
justifiable cause. Compensation cannot be the same in all cases irrespective of the type of loss 
or injury suffered by the consumer. The National Forum has been awarding interest at a flat 
rate of 18% pa irrespective of the facts of each case which, is unsustainable. What is being 
awarded is compensation, i.e., a recompense for the loss or injury. It therefore necessarily has 
to be based on a finding of loss or injury and has to correlate with the amount of loss or injury. 
Thus the forum or commission must determine that there has been deficiency in service and/ 
or misfeasance in public office that is by development authority which has resulted in loss or 
injury. No hard and fast rule can be laid down, however, a few examples would be wherein 
allotment is made, price is received/paid, but possession is not given within the period set out 
in the brochure. The commission/forum would then need to determine the loss. Loss could be 
determined on the basis of loss of rent which could have been earned if possession was given 
and the premises let out or if the consumer has had to stay in rented premises, than on basis 
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of rent actually paid by him. Along with recompensing the loss, the commission/forum may 
also compensate for harassment/injury, both mental and physical. Similarly, compensation 
can be given if after allotment is made, and there has been cancellation of scheme, without 
any justifiable cause. Compensation cannot be the same in all cases irrespective of the type 
of loss or injury suffered by the consumer. The national forum has been awarding interest at 
a flat rate of 18% pa irrespective of the facts of each case, which is unsustainable. Award of 
compensation must be under different heads and must vary from case to case depending on the 
facts of each case. It is clear that in all these cases, interest is being awarded as and by way of 
compensation/damages. Whilst awarding compensation/damages, it must be shown that there 
is relationship between the amount awarded and the default/unjustifiable delay/harassment. 
It is thus necessary that there be separate awards under each such head with reasons why such 
award is justified. However, the principle that interest must be granted at the current rate of 
interest is only applicable where the proceeding are for recovery of debt or damages. They 
apply where a refund of amount is being claimed and the direction is to refund amounts with 
interest. The principles which govern grant of interest do not apply to grant of compensation. 
For this reason also, it becomes necessary to consider facts and award damage/compensation 
under various heads. Normally, in cases of refund, interest will be payable from the date the 
monies were deposited with the body till they are returned either by payment to that party or 
deposited in court. In cases where compensation is directed to be paid, the commission/forum 
must direct payment within a particular period and further direct that if payment is not made 
within that time the authority will also pay interest. Such interest must be based on the current 
rate of interest.*** 


Where allotment of plot was made long ago, i.e., about 17 years back and its possession 
given the, allottee suffered mental agony and harassment, hence, interest at the rate of 
12% awarded by the district forum was held proper and taken as compensation for mental 
agony and harassment. However, in spite of clarification given in Ghaziabad Development 
Authority v Balbir Singh,*® amounts were paid late, hence, for the said period from 17 March 
2004, i.e., date of clarification to 28 July 2004, i.e., date of actual payment; interest at the rate 
of 15% was awarded by the Supreme Court.**”° 


[s 34.15] Lok Adalat 


Lok Adalats are not meant for pressurising people and bringing pressure on public officials. 
A suit filed by a bank for the recovery of loan amount with interest had not become ripe for 
hearing, but it was hustled through the Lok Adalat. In the Lok Adalat, the defendants admitted 
the claim of the bank, but prayed for instalments and of rate of interest. The court, being 
obsessed with the idea of certain number of disposals in Lok Adalat, passed a compromise 
decree, asking the plaintiff bank to adopt a flexible and pragmatic approach and granted 
instalments despite the objections raised by the plaintiff bank to the decree being passed as 
suggested by the defendants. It was held that the judgment and decree passed by the trial court 


3668. Ghaziabad Development Authority v Balbir Singh, AIR 2004 SC 2141 : (2004) 5 SCC 65 : 2004 (3) 
Scale 671 : 2004 (3) SCR 68 : JT 2004 (5) SC 17. 
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3670. Haryana Urban Development Authority v Rekha Sharma, AIR 2004 SC 4143 : (2005) 9 SCC 457. 
See also Haryana Urban Development Authority v RS Banga, AIR 2004 SC 4429 : 2004 AIR SCW 
4582 : (2005) 9 SCC 460; G.S. Sharma v HUDA, AIR 2003 P&H 128 (DB); Seven Seas Educational 
Soc v HUDA, AIR 2002 P&H 83. 
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were not legally tenable. The high court, in appeal, remanded the matter to the trial court, for 
proceeding further in accordance with law.*®! 


[s 34.16] This Section and Motor Vehicles Act 


There cannot be any hard and fast rule in awarding interest, and the award of interest is 
solely at the discretion of the tribunal or the high court, as the case may be and on the facts and 
circumstances of each case. The discretion conferred by statute must be exercised judicially on 
the basis of the facts and circumstances of a particular case. When a specific provision has been 
made under the statute, such provision has to govern the field. When the statute has not fixed 
any rate of interest to be awarded on the award of compensation amount, it is not open for the 
court to read into the provision and fix certain rate of interest. Section 171 of the Motor Vehicles 
Act, 1988, in unequivocal terms, conferred discretion on the tribunal to grant interest on the 
amount of compensation awarded at such rate as it may specify in that behalf. Therefore, the 
court has to take all the relevant factors into consideration while awarding the rate of interest 
on the compensation. Such factors may include inflation, change of economy, policies being 
adopted by the Reserve Bank of India from time to time, how long the case has been pending 
for determination of compensation, permanent injuries suffered by the victim, enormity of the 
suffering, loss of future income, loss of enjoyment of life. If any rate of interest is imported into 
the section by the court, it would be contrary to the intent of the Motor Vehicles Act, 1988. 
The legislature, in its wisdom, thought it fit to confer such discretion only on the tribunal or the 
court with the object that the tribunal or the court, while awarding the rate of interest, will take 
into account the facts and circumstances of each case and other relevant guiding factors prevalent 
at the time of awarding compensation. In the nature of the provision made under section 171 
giving discretion to the tribunal to award interest at such rate as it may specific in that behalf, no 
principle could be deduced or any interest can be fixed to have a general application in all motor 
accident claim cases arising under the Motor Vehicles Act, 1988.°°” 


[s 34.17] This Section and Workmen’s Compensation Act, 1923 


Interest of 12% provided under section 4A(3) of Workmen’s Compensation Act, 1923 may 
not be a guiding factor for awarding the interest at 12% pa or at such higher rate not exceeding 
the maximum of the lending rates of any scheduled bank as may be specified by the Central 
Government, by notification in the Official Gazette, in a case arising under the provisions of 
the Motor Vehicles Act, 1988.29? 


While granting interest on the compensation amount awarded, the tribunal or the court 
shall award the rate of interest, which is just and reasonable, on an analysis of the facts and 
circumstances obtaining in the case. Thus, the rate of interest on the compensation amount 
shall be awarded by the tribunal or the court depending upon the facts and circumstances of 
each case and the above said relevant guiding factors if the compensation amount is enhanced, 
interest can be awarded at the discretion of the bench either from the date of the petition or 
from the date of the award, as the case may be.*°” 
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[s 34.18] Rule of damdupat 


This is a rule of Hindu law, according to which, interest exceeding the amount of the 
principal sum cannot be recovered at any one time. This rule is in force in the Bombay State,’ 
Sind,*’* and in Berar,” and in the presidency-town of Calcutta,*’® but it is not recognised 
outside that town.*” It is also not recognised in the Madras State.**° The meaning of the rule 
is that interest must not exceed the principal; so if a Hindu lends Rs 500 to another Hindu, 
and the loan is not repaid till the interest amounts to Rs 600, the lender is not entitled to 
recover more than Rs 500 for principal and Rs 500 for interest. But the court may, under this 
section, award further interest to the lender from the date of the suit, though the aggregate 
interest may thereby exceed Rs 500. The reason is that the rule of damdupat ceases to operate 
from the date of the suit.***' But this is entirely in the discretion of the court.**? It has been 
held by the High Court of Madras that the rule of damdupat does not apply where interest 
is claimed under a mortgage governed by the Transfer of Property Act, 1882.38 A different 
view has been taken by the High Court of Bombay* and Calcutta.’ The decision of the 
Privy Council in Kusum Kumari v Debi Prasad, seems to lend support to the Calcutta 
and Bombay view. This case has further held that the rule of damdupat is only during the 
contractual relation of debtor and creditor. The rule of damdupat does not apply where the 
mortgagee has been placed in possession, and is accountable for the rents and profits received 
by him as against the interest due.” 


[s 34.19] Penal Interest 


Charging of additional interest for the period of default in terms of contract of guarantee 
does not amount to charging of penal interest.**** 


In a case relating to work contract where the plaintiff-appellant failed to complete the 
computerisation work entrusted to them, it was held by the Patna High Court that the 
defendant-respondent was justified in withholding payment of the bill. It was further held 
that the plaintiff-appellant would not be entitled to claim penal interest under the Interest on 
Delayed Payment to Small Scale and Ancillary Industries Undertakings Act, 1993, over and 
above the interest awarded by the trial court.** 
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[s 34.20] Enhanced Interest 


If the value of suit claim is not ascertainable, the plaintiff cannot claim enhanced rate of 
interest as a matter of right.*”° 


[s 34.21] No Interest 


In a case, where the petition regarding denial of encashment of Indira Vikas Patra remained 
pending for several years, the respondent post office could not be saddled with the liability 
to pay interest, especially when technically they were justified in withholding the payment. 
Therefore, the claim of interest at the rate of 15% pa as made by the petitioner was held not 
justifiable and liable to be rejected.*! 


Where in the plaint, the plaintiff, after referring value of claim, had not specifically pleaded 
for interest anywhere, the trial court decreed his suit claim but no interest was granted. No 
independent appeal claiming interest was filed by the plaintiff nor was cross-objection filed in 
appeal filed by defendants. The relief of interest cannot be granted to plaintiff.’ 


[s 34.22] Equitable Interest 


The court must balance the equities between the claim of the petitioners and the liability 
of the respondents to pay interest. Award of such interest is not based upon the principle of 
enrichment of a kind of compensation which is awarded to the petitioners against the state 
functionaries for their delayed action, particularly unsupported by any plausible cause.*®* 


The trial court can award interest even in the absence of a contract, if the same is equitable. 
Obviously, even if the money received by the first defendant had been kept in a fixed deposit, 
that would have earned interest for it. If the money had been invested by defendant in its 
business, the return would have been more. In such a situation, when the trial court has 
awarded interest at the rate of six percent pa in its discretion, it cannot be said that the court 
has acted illegally or has exercised its discretion in an arbitrary or unreasonable manner.*™ 


In a case relating to delayed payment for supply made by a Small Scale Industrial 
Undertaking to Government of Bihar, it was held by the Patna High Court that it is not the 
date of agreement or the date on which payment became due, which is material in determining 
whether the provisions of the Interest on Delayed Payment to Small Scale and Ancillary 
Industrial Undertakings Act, 1993 would be attracted. The crucial date is the date of supply 
order. Therefore, when order for supply was placed prior to the coming into force of the Act, 
interest in terms of the Act cannot be allowed, rather interest at the rate of 9% pa in terms of 
section 34 of the Code was allowed.*”” 
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In a case relating to Interest on Delayed Payment to Small Scale and Ancillary Industrial 
Undertakings Act, 1993, a Bench of Supreme Court held as follows: 
We, therefore, are of the opinion that in relation to the transactions made prior to 
coming into force of the said Act, simple interest at the rate of 9% pa, which was the bank 
rate at the relevant time, shall be payable both prior to date of filing of the suit and pendente 
lite and as future interest in terms of section 34 of the Code of Civil Procedure. Interest, 
however, will be payable in terms of the provisions of the 1993 Act......°° 


In a suit between a sugar factory owned by a Co-operative Society and a private engineering 
company, the dispute over an interim order was taken to the high court. The high court 
directed that in the event a party succeeds, 12 % interest be granted on the awarded amount. 
However, when the sugar factory went in appeal before the high court against the dismissal of 
the suit, the high court, construing the indemnity given by the Bank to be a Bank Guarantee, 
decreed the suit and directed the Bank to pay the amount with interest at the rate of 14% pa It 
was held in the case by Supreme Court that the approach of the high court was erroneous.” 


A Division Bench of the Delhi High Court held that where Bank was directed to keep 
specified amounts in fixed deposits pursuant to order of high court and the Bank enjoyed 
the benefits of the amount, it was liable to pay interest for utilisation of the said amount.*”* 
The Bench relied on the decision of the Supreme Court in Secretary, Irrigation Department, 
Government of Orissa v GC Roy,” wherein it has been observed: “a person deprived of the use 
of money to which he is legitimately entitled has a right to be compensated for the deprivation, 
call it by any name. It may be called interest, compensation or damages”. The observation of 
the Division Bench is very revealing: 


The records of this case reveal that the said amounts have been lying with the appellant- 
bank since 9.10.1993 and the bank has been consistently absolving itself of its responsibility 
to pay interest for thirteen years by invoking unjustifiable grounds leading to this avoidable 
litigation. This is in spite of an order of this Court dated 8-4-1999 and subsequent 
directions on 6.5.1999 to deposit the said amounts with interest. The appellant-bank has 


with impunity chosen to disregard this order on the basis of a belated review petition which 
was not taken up for years.” 


It has been held by the Rajasthan High Court even where two parties agree for not charging 
interest, but when one party without lawful authority, retains other’s money, then he could do 
so at least with a liability to pay interest.*””' 


In a decree passed against the State, the high court directed to deposit the amount in court 
within a specified time and further directed the State to pay 15% interest from the date of 


order until actual deposit in case of default. On appeal, the Supreme Court modified the rate 
of interest to 10%.” 


Once the principal sum was allowed by the arbitrator under the Arbitration and Conciliation 
Act, 1996, he was entitled to award interest. But the interest awarded by the arbitrator at the 
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rate of 18.5% and that too compounded on quarterly basis, rest was modified by Division 
Bench of Calcutta High Court to simple interest at the rate of 18%.*” 


Interest in equity has been awarded on money paid under a contract to convey, of which 
specific performance could not be decreed,” and on money paid under a mistake of fact, 
and wrongfully retained.” For partnership cases, see the under mentioned decisions.” An 
applicant for compensation for land acquisition can be granted interest on equitable principles, 
even if recourse cannot be had to section 34 of the CPC. 


[s 34.23] Compound Interest 


It is in the power of the court to allow compound interest from the date of the institution of 
the suit. Where compound interest was charged during the course of the dealings between the 
parties, the Bombay High Court awarded compound interest from the date of suit.”” On the 
perusal of the draft lease agreement exchanged between the parties and other correspondence, 
it is crystal clear that there is no stipulation whatsoever, at in any contingency for the charging 
of compound interest on the loan advances or in default of any instalment thereof. It, therefore, 
follows that under no circumstances compound interest could be recovered.*”” In a contract 
to supply gas, price of which was increased by ONGC, the purchaser requested for reduction 
of supply and claims were made by purchaser based on force majeure, the purchasers were 
drug-manufacturing companies and the prices of drugs were controlled by the government. 
On these facts it was held that the interest payable would be simple and not compound.*’° 


In a case, where the Bank had refused to encash demand draft presented by firm on account 
of certain dues, the Allahabad High Court held that grant of 12% compound interest was 
improper. It was held that although the firm suffered loss for a considerable long period due 
to withholding of draft amount which the Bank could not do legally, since the bank was ready 
to pay interest at the rate of 12%, simple interest would be proper, as it was not a commercial 
transaction.” 


The Supreme Court has held that the power to levy compound interest can be exercised 
only if there is specific contract or authority under the statute. Courts and tribunals do not 
have general discretion to award interest on interest.”!? Speaking for the Bench, Raveendran J 


in the above case relating to an award by tribunal under the Arbitration and Conciliation Act, 
1996, observed as follows: 


14. Section 31(7) makes no reference to payment of compound interest or payment of 
interest upon interest. Nor does it require the interest which accrues till the date of award, 
to be treated as part of the principal from the date of award for calculating the post-award 
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interest. The use of the words ‘where and in so far as an arbitral award is for the payment 
> . ° . . . 

of money’ and the use of the words ‘the arbitral tribunal may include in the sum for which 

the award is made, interest...... on the whole or any part of the money’ in clause (a) and 

the use of the words ‘a sum directed to be paid by an arbitral shall carry interest’ in clause 

(b) of sub-section (7) of section 31 clearly indicate that the section contemplates award of 

only simple interest and not compound interest or interest upon interest.*”'? 


The Supreme Court quoted with approval its earlier judgment in Renusagar case,” wherein 
it has been observed as follows: 

Merely because in Section 3(3)(c) of the Interest Act, 1978, the court is precluded from 
awarding interest on interest does not mean that it is not permissible to award such interest 
under a contract or usage or under the statute. It is common knowledge that provision is 
made for the payment of compound interest in contracts for loans advanced by banks and 
financial institutions and the said contracts are enforced by courts. Hence it cannot be said 
that award of interest on interest, Że., compound interest, is against public policy of India. 


In Central Bank of India v Ravindra,” a Constitution Bench of the Supreme Court 
observed as follows: 

The English decisions and the decisions of this Court and almost all the High Courts of 
the country have noticed and approved long established banking practice of charging interest 
at reasonable rates on periodical rests and capitalising the same on remaining unpaid. Such 
a practice is prevalent and also recognised in non-banking money lending transactions. 
Legislature has stepped in from time to time to relieve the debtors from hardship whenever it 
has found the practice of charging compound interest and its capitalisation to be oppressive 
and hence needing to be curbed. The practice is permissible, legal and judicially upheld 
excepting when superseded by legislation. There is nothing wrong in the parties voluntarily 
entering into transactions, evidenced by deeds incorporating covenant or stipulation for 
payment of compound interest at reasonable rates...... 


A Division Bench of the Guwahati High Court held that tea plantation or tea production is 
agriculture or agricultural production and compound interest is not permissible on agricultural 
loan.?’'® 


The executing court has no jurisdiction to go behind decree. The executing court has no 
right to vary terms of the decree, however erroneous it may be in execution proceedings. Thus, 
where the trial court passed decree for payment of principal amount with simple interest only, 
the executing court cannot grant compound interest thereby varying terms of decree. The 
order passed by executing court construing simple interest as compound interest. The revision 
against such order is therefore maintainable.’ 


[s 34.24] Interest on mesne Profits/ Damages 


Mesne profits as defined in section 2, sub-clause (12), includes interest on profits which 
have been actually received or might, with ordinary diligence, have been received. This is a 
substantive provision and has reference to the rights of the parties prior to suit. Interest on 
mesne profits, pendente lite, is a matter of procedure and is within the discretion of the court.3”!8 
It is for the court passing a decree, to decide whether interest should be allowed on mesne profits 
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and not for the execution court, unless it is reserved for decision by the latter. Accordingly, 
where the decree awards a lump sum as mesne profits, it is not open to the execution court to 
award interest thereon.’ 


Where the interest on mesne profit was claimed at the rate of six percent and the preliminary 
decree was passed against which appeal was filed, in which the plaintiff sought amendment 
claiming interest at the rate of 13%, the appellate court, allowed amendment and also passed 
order on the preliminary decree on the same day granting interest at the rate charged by 
nationalised banks on commercial transaction, i.e., exceeding 13%. No opportunity of being 
heard was given to the defendant against proposed amendment, and the procedure followed was 
found illegal and unsustainable as the suit for account was filed prior to the 1997 Amendment 
and the plaintiff was not entitled to interest exceeding six percent on the basis of amended 
section 34 coming into force due to pendency of litigation.” 


The plaintiff can claim, and the court has power to grant interest on damages from the date 
of filing of the suit until the realisation of the amount.*”” 


[s 34.25] Negotiable Instruments 


Section 79 of the Negotiable Instruments Act, 1881 does not prevail over section 34 of the 
Code of Civil Procedure, 1908. Both are Central Acts covering the same field, viz, the power 
of discretion given to the court to fix a date for payment of interest pendente lite. In addition, 
section 34 of the CPC gives power to fix rates of interest also. A reading of section 34 clearly 
indicates that the court is given discretion to award rate of interest in certain circumstances. 
Section 34(1) engrafts language, taking within its ambit not only the money due on a negotiable 
instrument but also any claim for payment of money. The Negotiable Instruments Act is of 
1881, whereas the Code of Civil Procedure is of 1908. Further, the CPC was amended from 
time-to-time up to the Act of 1976. The legislature is aware of the existence of section 79 of 
the Act, but no exception has been engrafted in section 34(1) of the CPC, with regard to the 
rate of interest in respect of the claims based on negotiable instruments. Therefore, the later 
Act (Code) prevails over the earlier Act. Section 34 prescribes not only the period, but also the 
interest. Accordingly, section 34 applies to the claims based on negotiable instruments as well. 
No exception by judicial interpretation could be engrafted.”?? The High Court of Andhra 
Pradesh has, accordingly, held that the provisions of section 34 of the CPC override those of 
section 79 of the Negotiable Instruments Act, 1881. It has further held that since section 34 
gives a discretion regarding the rate of interest, it cannot be laid down that the court ought to 
grant interest at the contractual rate.”?? The high court dissented from the Rajasthan ruling 
in Usav Lal v Mohan Brothers,” to the effect that section 79 of the Negotiable Instruments 
Act, 1881, prevails over section 34 of the CPC. It further held that the court cannot, under 
section 34, grant interest pendente lite, at a rate higher than the contractual rate, dissenting on 
this point from Lehru Narain v Kanhaialal.*” Suit for recovery of money, after Hundi was 
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dishonoured, was filed in the absence of a stipulation in the Hundi: As regards payment of 
interest, in such cases, specified sum of money only is payable. However, since the defendant 
failed to pay the amount due on the Hundis, it was liable to pay interest thereon from the date 
of the suit and future interest at the rate of six percent pa under section 34 of the CPC.*”” 


[s 34.26] Award of Interest by Arbitrator 


The general statutory provisions in regard to the award of interest by a court are contained 
in the Interest Act, 1978 and the CPC. Both the Interest Act of 1839 and the Interest Act of 
1978 provide for the award of the interest up to the date of institution of the proceedings. 
Neither the Interest Act, 1839 nor the Interest Act, 1978 provides for the award of pendente 
lite interest. The law relating to the award of interest pendente lite is provided in section 34 of 
the CPC. Section 34, however, applies to arbitrators in suits for the simple reason that where 
a matter is referred to arbitrator in a suit, the arbitrator will have all the powers of court in 
deciding the dispute. Section 34 does not, otherwise, apply to arbitrations as arbitrators are 
not court within the meaning of section 34 of the CPC, While under the Interest Act, 1978, 
the expression, “court” was defined to include an arbitrator, under the Interest Act of 1839 
it was not so defined. The result is that while in cases arising after the commencement of the 
Interest Act, 1978 an arbitrator has the same power as the court to award interest up to the 


date of institution of the proceedings, in cases which arose prior to the commencement of the 
Interest Act, 1978. 


Since the arbitrator is required to conduct himself and make the award in accordance with 
law, court must look to the substantive law for the power of the arbitrator to award interest 
before the commencement of the proceedings. If the agreement between the party entitles the 
arbitrator to award interest, no further question arises and the arbitrator may award interest. 
Similarly, if there is a usage of trade having the force of law, the arbitrator may award interest. 
Again, the arbitrator may award interest if there are any other provisions of the substantive 
law enabling the award of interest, eg, section 80 of the Negotiable Instruments Act, 1881, 
or section 61(2) of the Sale of Goods Act, 1930. There may also be a case where one of the 
parties is forced to pay interest to a third party, say, on an overdraft, consequent on the failure 
of the other party to the contract not fulfilling the obligation of paying the amount due to 
them. In such a case also, equity may compel the payment of interest. Loss of interest in the 
place of the right to remain in possession may be rightfully claimed in equity by the owner of 
a property who has been dispossessed from it.”” The arbitrator is competent to award interest 
for the period commencing with the date of award to the date of decree or date of realisation, 
whichever is earlier. This is also quite logical for, while award of interest for the period prior 
to an arbitrator entering upon the reference is a matter of substantive law, the grant of interest 
for the post-award period is a matter of procedure. Section 34 of the CPC provides both for 
awarding of interest pendente lite as well as for the post-decree period and the principle of 
section 34 has been held applicable to proceedings before the arbitrator, though the section as 
such may not apply.’””* The arbitrator has jurisdiction to award interest under both old and 
new Arbitration Act on the sum found due and payable for pre-reference period, in the absence 
of any specific stipulation or prohibition in contract to claim or grant any such interest.*”” 
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Future interest becomes payable on amount of claim upheld and also on interest awarded. 
While passing a decree in terms of the award, not only the amount of claim upheld by the 
arbitrator or the court but the pre-suit and pendente lite interest awarded in favour of the 
decree-holder crystallises into the decretal amount and the future interest becomes payable 
on the entire amount comprised of the claims as well as the pre-suit and pendente lite interest. 
Therefore, from the date of the passing of the decree, the future interest is not to be calculated 
merely on the amount of the claims upheld by the arbitrator/court but also on the amount of 
the interest awarded by the arbitrator or the court, more so when the amount of interest up to 
the date of the passing of the award or passing of the decree is much higher than the principal 
amount.” The power to award interest pendente lite has to be inferred on the analogy of 
section 34 of the CPC for doing complete justice between the parties. Whether interest should 
be awarded pendente lite or not is a matter of discretion for the court or the arbitrator. When 
parties go before an arbitrator, they expect that the disputes will be decided in accordance 
with law, as they would have been decided, had the decision been of a court of law.”* The 
arbitrator is entitled to award interest pendente lite and future interest at the rate not exceeding 
the current rate of interest. Under section 34 of the CPC interest at a rate higher than six 
percent be awarded where the liability in relation to the sum so adjudged had arisen out of a 
commercial transaction.*”* 


The Supreme Court has held in the undernoted case?” that section 34 of the CPC has no 
application to arbitration proceedings since the arbitrator cannot be said to be a “court” within 
the meaning of the Code. But an arbitrator has power and jurisdiction to grant interest for all 
the three stages provided the rate of interest is reasonable. 


In another case, where the award of interest at the rate of 12% pa by arbitrator all throughout 
was not found illegal by the civil court but the high court reduced the post award interest to 
6% pa, the Supreme Court held that the order of the high court who not justified.” It was 
observed in the case as follows: 


13. As far as arbitration proceedings are concerned, it is well established that an 
arbitrator, in absence of any prohibition in an arbitration agreement, has power to award 
interest. Though it is not a ‘court’ within the meaning of Section 34 of the Code of Civil 
Procedure, 1908, an arbitrator has power to grant reasonable rate of interest at all the three 
stages; że. pre-reference, pendente lite and post-award period.” 


Section 34 does not, in terms, apply to arbitrators. But the arbitrator has been held to have 
power to award interest for the period of pendency of arbitration.” Contrary decisions are no 
longer good law.’ The interest for the future period from the date of the arbitration award 
till payment can be granted by the court. The original award was dated 21 June 1971 and was 
filed in court on 7 November 1977, for making it rule of the court. Interest from the date 
of the award would, therefore, be calculated from 21 June 1977 and not the date when the 
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arbitrator submitted his decision after reconsideration under section 16 of the Arbitration Act, 
1940 (now replaced by Arbitration and Conciliation Act, 1996). An arbitrator has power to 
award interest pendente lite. Though section 34 does not, in terms, apply, the arbitrator has the 
same power as the court has. The court can award pendente lite interest at such rate as the court 
deems reasonable. If the arbitrator's award of interest is reasonable, the law forbids the court to 
interfere with it.*”* Keeping in view the facts and circumstances of the case and to sub serve the 
interest of justice, the respondent can be directed to pay pre-reference and pendente lite interest 
at the appropriate rates.“ If all disputes between the parties or the dispute regarding interest 
is referred to arbitration, the arbitrator has power to award interest on a principle analogous 
to the one embodied in section 34 of the CPC. Also, all disputes are referred for arbitration, 
the arbitrator has power to award interest pendente lite, ie, interest during the pendency of 
arbitration proceedings. Moreover, future interest or future mesne profits are incidental matters 
and may be awarded, even though not specifically claimed, if the same are not inconsistent 
with the other relief claimed.*”*! The power to order interest on an award from the date of the 
decree to date of payment is regulated by section 29 of the Arbitration Act, 1996 and not by 
section 34 of the CPC.*”* Neither the Interest Act of 1839 nor the Interest Act of 1978 applies 
to the State of Jammu and Kashmir. Hence, the arbitrator cannot award interest thereunder. 
But the court's jurisdiction to allow interest from the date on which the award was made a rule 
of court, is not taken away.*”*? An arbitrator also has a jurisdiction to award interest after the 
date of the award until a decree is passed in terms of the award, if the reference is with regard 
to all disputes between the parties which would include a dispute or difference as to interest 
which the court trying such suit could have awarded.“ Where there is express reference, 
the arbitrator can award interest for the period anterior to his entering upon the reference, 
provided such interest is claimable either under the agreement between the parties or under the 
Interest Act, 1978.74 The main part of sub-section (1) of section 34 of the CPC laying down 
that during the period the suit was pending in court, interest is to be awarded at a reasonable 
rate and for the period subsequent to passing of the decree, interest is to be awarded at the 
rate of 6% pa and future interest at a higher rate can be awarded if the proviso is attracted.*”*° 
The opening words of section 41 of Arbitration Act, 1940 themselves make it clear that the 
provision of the Code of Civil Procedure shall apply to all proceedings before the court, subject 
to the provision of Arbitration Act, 1940 (now replaced by Arbitration and Conciliation Act, 
1996) and of rules made thereunder. When specific provision has been made under section 29 
of the Act regarding the permissibility of payment of interest from the date of the decree such 
specific provision has to govern the field and provisions of section 34 of the CPC must give way 
to section 29 of the Arbitration Act, 1940 (now replaced by Arbitration and Conciliation Act, 
1996). If the court intends to grant interest in a case where interest has not been awarded by 
the arbitrator it can do so under section 29 of the Arbitration Act, 1940 Procedure must give 
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way to section 29 of the Arbitration Act, 1940 (now replaced by Arbitration and Conciliation 
Act, 1996) and not under section 34 of CPC.” 


[s 34.27] Proviso to Sub-section (1): Rate of Interest in Commercial 
Transactions 


The operative portion of the proviso as contained in sub-section 1 and sub-section 2 of 
section 34 of the CPC clearly goes to indicate that the discretion in the court vested under 
the said proviso is not only with regard to the rate of interest but it also considers whether the 
interest should be awarded or not.*” 


The Delhi High Court has held that in commercial transactions (after the amendment of 
1976), the grant of interest at the contractual rate ought to be the rule and the grant of interest 
at reduced rate, “a rare exception”. The defaulting borrower cannot be given the benefit of 
reduced rate of interest as a matter of rule, only because the bank had to resort to legal recourse 
on account of non-payment by borrower except, of course, in exceptional circumstances.*”” 


The court is not bound to grant interest at the contractual rate, even in a commercial 
transaction, according to the Kerala High Court.” 


In an Orissa case, the claim was in respect of the value of goods. The supplier was guilty of 
serious lapses in the matter of supply. It was held that he cannot claim interest at rate higher 
than six percent, by relying on the proviso to section 34 in the circumstances.*”’ 


The executing court cannot interfere with the interest awarded by the arbitrator.*”* The 
plaintiff in a Patna case claimed a specific sum from the insurers, which was found due and 
decreed. It was held that he was entitled to interest at the rate of six per cent pa.” 


A cold storage concern being an industrial concern, is liable to pay interest on loan at the 
rate in accordance with the terms of agreement executed by them. The plea that the loan being 
given to cold storage which was for agricultural purposes, no compound interest could be 
charged to debtor agriculturist would not be tenable.””™ 


Where the government's health department purchased medicines to supply the same to 
various government hospitals for the benefit of citizens and to be provided to common persons 
subjected to various ailments, it cannot be said to be commercial transaction as it cannot be 
said to be connected with any industry, trade or business of the party who has incurred the 
liability and therefore, the proviso of section 34 will not be applicable to the said transaction.” 


Where, in a government contract, the bidder withdrew the tender but the amount of 
earnest money was unjustifiably retained by the corporation and the corporation had driven 
the contractor to series of litigation, it was held that in such a case it is the duty of court to see 
that the party is adequately compensated, and the award of interest of 12% by trial court was 
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found proper.” Where, the plaintiff had not been able to avail fruits of decree for last many 
years, the parties had not produced any evidence to establish any statutory rate of interest, the 
case pertained to a business transaction, the award of interest at the rate of nine percent pa was 
found proper.” When, corporate loan contract provided for payment of interest at the rate 
of 30% on expiry of 90 days, contractual rate of interest admittedly ran beyond a period of 90 
days, the plea of borrower that loan will carry no interest beyond period of 90 days was found 
opposed to all principles of justice and equity as the period of 90 days in fact protected the 
borrower from any action on the ground that he had agreed to pay the interest at 30 % during 
that period.*”* If the plaintiff is deprived of money for long in a commercial transaction, the 
award of interest at 18% pa on the principle amount is not improper.” ® 


[s 34.28] Commercial Transaction 


Explanation II—For the purposes of this section, a transaction is a commercial transaction, 
if it is connected with the industry, trade or business of the party incurring the liability. 


Loan by a bank for the development of coffee estate, is not loan for “commercial transaction’. 
It is a loan for agricultural or horticultural operation.” Development of coffee estate is not 
a commercial purpose, it is agricultural.*”°' In commercial transactions, for the period after 
the passing of the decree, contractual rate ought to be the rule and a reduced rate should 
be an exception.” The share of a partner on his retirement is in the nature of a pure debt, 
with effect from the date on which he ceases to be a partner and the relevant date for the 
purpose of ascertaining the value of the share is the date on which he ceases to be a partner. 
Since, the partnership was a commercial transaction, the retiring partner would be entitled to 
interest at the rate at which the monies are lent or advance by nationalised banks in relation to 
commercial transactions.” ® 


Explanation II to section 34 clearly says that a transaction would be commercial only if 
it is connected with trade or business of the party incurring liability. Thus, where “Culled 
Apple” was supplied to the Corporation, it cannot be said that it was by way of a commercial 
transaction, as the said purchase was made under a Support Price Scheme introduced to 
save the farmers from financial crisis. The “Culled Apple” was not marketable and therefore, 
support price scheme was introduced that year. There is nothing on the record to suggest even 
remotely that the support price scheme was introduced to earn profits or as a commercial 
venture. It was held that the supplier was entitled to interest at the rate of 6% pa from the date 
of decree as the title of the owner of fruit orchard was under cloud.” 


The Bombay High Court has held that hand loan between relatives is not a commercial 
transaction and as such rate of future interest must be restricted 6% pa from the date of the 
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decree. It has been further held that in absence of agreement to pay interest on the said amount, 
assessment of interest on the principal amount prior to decree would also be a “nullity.”*”® 


In a case relating to supply of goods there was no stipulation with regard to interest payable 
in the case of default on the part of the defendant. It was a commercial transaction between 
the parties and as such keeping in view the existing bank rate of interest, the Himachal Pradesh 
High Court allowed simple interest at the rate of 12% pa.*” 


Construction of bridges, roads, and highways on reckoning can be said to be “industry” or 
“trade”. Such activity is for the benefit of people at large without any profit even in the remotest 
possibilities. The court was required to make these observations, as there was no definition of 
trade or industry in the CPC.*”” Contract for supply of goods is a commercial transaction under 
the proviso to section 34(1) of the CPC; future interest could be more than 6%.*”® 


The Himachal Pradesh High Court has held that the court is empowered to increase post- 
decretal interest in relation to liability arising out of a commercial transaction as clarified in 
Explanation IT to section 34 of the Code. However, where the Corporation had purchased fruit 
under the Support Price Scheme which was designed to help the farmers from financial crisis, 
the same cannot be said to be a commercial transaction.” ® 


In cases where the liability had arisen out of a commercial transaction, the rate of such 
interest may exceed pa 6% pa but shall not exceed the contractual rate of interest or where 
there is no contractual rate, the rate at which monies are lent or advanced by nationalised 
banks in relation to commercial transactions.*””° It may be noticed that before the Amendment 
of 1976, the maximum interest which the court could award was six percent pa. However, 
in appropriate cases, the court had the discretion to award interest at a lesser rate but in no 
case exceeding six percent. Now the courts are empowered to increase post decretal interest in 
relation to a liability arising out of a commercial transaction on the principal sum adjudged. 


[s 34.29] Five Propositions 


As regards interest for the post decretal period, an Andhra Pradesh case lays down the 
following five propositions: 


(i) Where loan is a commercial transaction, even if there is no contract for payment of 
interest, interest can be allowed for the post-decretal period. 


(ii) In such a transaction, the proviso to section 34 enables the court to award interest 
at the rate currently allowed by nationalised banks on deposits. 


(iii) But the claimant must adduce acceptable evidence as to the current rate so allowable 


by banks. 
(iv) In the absence of such evidence, the court can allow reasonable rate of interest. 


(v) In the particular case, award (by the trial court) of interest at the rate of 12% pa for 
the post-decretal period was held not to be wrong or incorrect.*”! 
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[s 34.30] Judicial and Reasonable Exercise of Discretion 


Section 34 of the CPC leaves it to the discretion to the court as to what interest is to be 
decreed by way of pendente lite interest. So far as future interest or further interest is concerned, 
that too is left entirely to the discretion to the court but subject to a limit of six percent. 
However, the edit provision would remove the limit to the future interest in a case arising 
out of a commercial transaction. But, the proviso does not take away the discretion left to 
the court, nor does it limit the scope of exercise of such discretion. The judicial discretion 
in this regard must depend upon consideration of all the attending facts and circumstances 
including the circumstances that the amount decreed was in respect of a liability arising out 
of a commercial transaction. The exercise of such discretion shall necessarily be judicial and 
reasonable.*””” 


[s 34.31] Bank Rate of Interest — Reduction of Interest 


As the relationship between the plaintiff and defendant was found to be not merely of a 
lender and borrower, but there was an agreement similar to cash credit arrangement with the 
bank and as the bank rate of interest at the relevant time was 12% pa, the Supreme Court 
reduced the future interest from 18%-12%.*”” 


Where the high court directed payment of 18% interest but the rate of interest which was 
prevailing at the relevant time was 18%. However, the bank rate of interest has since gone 
down drastically. Grant of interest pendente lite and for future is a discretionary remedy. The 
court of appeal can, therefore, exercise the same power while finally disposing the /is as that 
of the high court keeping in view the principle engrafted in section 34 of the CPC. The rate 
of interest may have to be fixed having regard to the principle of restitution. In the facts and 
circumstances of this case it was held that grant of nine percent interest shall meet the ends of 
justice.*””* 


In a case relating to recovery of dues of overdraft facility given by Bank to contractor, 
where interest pendente lite was granted at the rate of 25% pa and interest till realisation was 
allowed at 19% pa, the Supreme Court held that levy of interest has to be at reasonable rate. 
Even though the power is discretionary, the principle of section 34 of the Code would apply. 
The interest was modified by the Supreme Court at 9% pa.’ It was observed by the court 
as follows: 


8. The quantum and rate of interest which the appellant in the present case is entitled 
to would be in accordance with the provisions of Section 34 of the Code. According to the 
provisions of Section 34 of the Code interest is to be awarded at a reasonable rate and on 
the principal amount. It is needless to point out that although the amount of interest from 
the date of filing of the suit till the date of the decree and thereafter till realisation is in 
the discretion of the court as is confirmed by the use of the word ‘may’ but such discretion 
has to be exercised by the court properly, reasonably and on sound legal principles and not 
arbitrarily and while doing so the court is also to consider the parameter, scope and ambit 


of Section 34 of the Code.*”” 
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[s 34.32] Suit by Bank 


3777. 
3778. 
3779. 


3780. 
3781. 
3782. 


(i) 


(ii) 


(iii) 


(iv) 


(v) 


(vi) 


(vii) 


In the case of a suit by a bank against a person who has executed a promissory note 
in favour of a bank, the rate of interest in the pro-note was to be taken and should 
be allowed pendente lite unless there are compellable and inescapable reasons to the 
contrary”? (the judgment contains observations that for the purpose of calculating 
the agreed rate, RBI circulars would be needed). 


The Calcutta view as to pre-suit interest is, that if a claim for interest at the agreed 
rate is made by a banking company, the court has no discretion to ignore the same, 
in view of section 21A of the Banking Regulation Act, 1949.3778 


The Kerala High Court, while awarding 12% pa rate of interest in a money suit 
(not based on mortgage), filed by a bank, has noted that banking business can be 
carried forward only when recoveries of advances are effected.*”” 


The Karnataka High Court, in a suit for recovery of money borrowed on credit card 
and service charges was of the view that the trial court was very liberal in granting 
interest at the rate of 12% despite the contract rate of 2.5% per month which works 
out 30 % pa. The bank appeared to be satisfied with the judgment and decree and 
had not preferred any appeal against the rejection of the contract rate of interest. 
The grant of interest by the trial court was found quite reasonable.*”*° 


Section 21 of Banking Regulation Act, 1949 enables the Reserve Bank of India to 
take note of public interest to regulate the charging of interest on loan advanced 
from time to time. It is in exercise of that power that Reserve Bank of India circulars 
fixing rate of interest. Any breach of those directives is liable to be penalised under 
section 47 of the Banking Regulation Act. Therefore, it was stated that the court 
was not justified in denying interest at the rate of 17 % pa on the principal sum 
adjudged in a suit substituted by bank for recovery of loan amount together with 
interest that is, Rs 11,21,333.45. The judgment was accordingly modified and 
decreed that the appellant-bank was entitled to get interest at the rate of 17%pa on 
the amount of Rs 11,21,333.45, the principal sum adjudged from the date of the 
suit till realisation of the whole amount. All other directions of the trial court would 
stand.*’®! 


The plaintiff bank has not given evidence as to what is the rate of interest as 
prescribed by the nationalised bank during the pendency of the suit. It is not shown 
how the interest at the rate of 16.5% was arrived at. Further, when it is a case where 
defaulted interests are added to the principal amount, a uniform rate of interest of 
9% from the date of suit until date of realisation will be reasonable.” ®? 


In another case, the plaintiff bank asked for interest at the rate of 21 percent pa on 
the amount due by the defendants. It was an admitted position that the defendants 
1 to 3 had availed the said loan for the purpose of business of the first defendant 
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firm. Considering the transaction between the parties, the court was of the view 
that the interest claimed by the plaintiff at 21 percent pa was neither excessive nor 
unreasonable. Therefore, the plaintiff was entitled to interest at 21% pa.*”* 


(viii) In a suit for recovery of money advanced by Bank based on promissory note, 
the defendant admitted the execution of the promissory note, which did not 
contain any stipulation regarding rate of interest. The Karnataka High Court 
held the grant of interest by way of damages at the rate of 15 % as not proper and 
reduced the same at the rate of 6% pendente lite and future interest on principal 
amount.®’** 


(ix) The Punjab and Haryana High Court has held that interest can be recovered by 
Bank on suit amount which included principal amount as well as interest and the 
order of Executing Court that the Bank was entitled to further interest on original 
loan amount only was liable to be rejected.” 


[s 34.33] Sub-section (2): Recourse When Decree Silent on Interest 


All statutory notifications which are legislative in nature, amount to “law”. Notification 
was issued bringing proviso to section 34 into force. Court is bound to take judicial notice 
of it under section 57 of the Indian Evidence Act, 1872. Mistake in judgment in not taking 
such notice is obviously a patent mistake. Petition for review of judgment is maintainable. 
Discretion under the proviso to section 34 must be exercised on sound judicial principles. 
Future interest at contractual rate should not be refused, except for sufficient reasons. 
Refusal to award future interest at the contractual rate is only the exception and not the rule. 
Review of judgment on this ground must be allowed.” General rule is that interest should 
be allowed at the contractual rate. If the trial court has refused to allow future interest at 
the contractual rate and an application is made for review, refusal to review the judgment 
cannot be sustained.*”*” 


In a Bombay case, the court was concerned with a situation in which the transaction was 
admittedly not a commercial one. Nevertheless, the circumstances were such that in the 
interest of justice, a high rate of interest was considered prima facie desirable. The decree was 
for Rs 16,200 and the amount was in the nature of a claim against the railway administration. 
In the circumstances of the case, a rate of 15% pa as interest was just and proper, for the period 
from the date of the suit until the date of the decree. The court took note of the fact that 
the stand taken by the railway administration was “unbecoming”. Besides this, the amount 
actually awarded to the plaintiff did not amount to even half the amount of the real claim at 
the present rupee value. It was for this reason that the rate of 15% pa from the date of suit up 
to the date of decree was considered proper.” ® 


In the absence of rate of interest specified in the decree, the executing court is not empowered 
to award interest at 12%.*”” 


3783. Lakshmi Vilas Bank Ltd v Shreechakra Enterprises, AIR 2003 Mad 1. 

3784. MA Parthasarathy v Bank of Baroda, 2007 (1) Civil Court Cases 692 : 2007 (1) Kant LJ 200. 
3785. New Bank of India v Suba Singh, AIR 2006 P&H 84 : (2006) 142 PLR 255. 

3786. State Bank of Travancore v K Vinayachandran, AIR 1989 Ker 302. 

3787. State Bank of Travancore v K Vinayachandran, AIR 1989 Ker 302. 

3788. Amrutlal v Vishwasrao, AIR 1989 Bom 410. 

3789. Triyamvak Venkatesh Hebsur v Dharmarddi Fakiraddi Khyadad, AIR 1996 Kant 92. 
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A commercial loan was advanced by bank. The loanee was to pay interest from the date of 
loan till the date of payment in full with quarterly rest. Interest accrued and added to principal 
amount on date of suit is “principal amount” for purposes of the interest and not the amount 


of loan originally advanced.*””° 


Costs 


MAS 35] Costs.—(1) Subject to such conditions and limitations as may be 
prescribed, and to the provisions of any law for the time being in force, the costs of 
and incident to all suits shall be in the discretion of the Court, and the Court shall 
have full power to determine by whom or out of what property and to what extent 
such costs are to be paid and to give all necessary directions for the purposes aforesaid. 
The fact that the Court has no jurisdiction to try the suit shall be no bar to the exercise 
of such powers. 

(2) Where the Court directs that any costs shall not follow the event, the Court shall 
State its reasons in writing. 


37921 (3) * * *) 
AMENDMENT FOR COMMERCIAL DISPUTE OF A SPECIFIED VALUE 


Substitution of new section for section 35.—For section 35 of the Code, the following 
section shall be substituted, namely:— 

35. Costs.—(1) In relation to any commercial dispute, the Court, notwithstanding 
anything contained in any other law for the time being in force or Rule, has the discretion 
to determine: 


(a) whether costs are payable by one party to another; 
(b) the quantum of those costs; and 
(c) when they are to be paid. 


Explanation.—For the purpose of clause (a), the expression “costs” shall mean reasonable 
costs relating to— 


(i) the fees and expenses of the witnesses incurred; 
(ii) legal fees and expenses incurred; 
(iii) any other expenses incurred in connection with the proceedings. 


(2) If the Court decides to make an order for payment of costs, the general rule is that 
the unsuccessful party shall be ordered to pay the costs of the successful party: 


Provided that the Court may make an order deviating from the general rule for reasons 
to be recorded in writing. 


3790. Indian Bank v Kamalaya Cloth Store, AIR 1991 Ori 44. 

3791. See Amendment for Commercial Dispute of a Specified Value vide the Commercial Courts, Commercial 
Division and Commercial Appellate Division of Figh Courts Act, 2015 (4 of 2016), section 16 and the 
Schedule (wref 23 October 2015). 

3792. Sub-section (3) omitted by CPC (Amendment) Act 66 of 1956, section 3 (we.f. 1-1-1957). Before 
omission it stood as under:— 

“(3) The Court may give interest on costs at any rate not exceeding six per cent per annum, and such 
interest shall be added to the costs and shall be recoverable as such”. 
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[s 35.1] High Court Amendment 
Calcutta.—Omnit sub-section (2) vide Cal. Gaz Pt I, dated 20 April 1967. 


[s 35.2] Object 

The object of awarding cost is to indemnify a party against the expense of successfully 
indicating his rights in court,” 
[s 35.3] Subject to Such Conditions and Limitations As May Be Prescribed 


“Prescribed” means by rules contained in, or made under the Act; see section 2 (16) and 
(18). These include rules framed under sections 122 and 125 of the Code of Civil Procedure, 


3793. Mahindra v Aswini, (1920) ILR 48 Cal 427; Anandji Haridas & Co v State, AIR 1977 Guj 140, 18 Guj 
LR 271. 
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1908.7% The following rules contain express provision as to costs: O XI, rule 3 (costs of 
interrogatories); O XII, rule 2 (proof of documents); O XXI, rule 72 (3) (application to set 
aside a sale), O XXIII, rule 1(3) (withdrawal of suit); O XXIV, rule 4 (cost on payment into 
court); O XXXII, rules 4 and 5 (next friends and guardians); O XXXIII, rules 10, 11 and 16 
(pauper suits); O XXXV, rule 3 (inter-pleader suits); O XXXIV (mortgage suits). But nothing 
in the rules as to pauper suits limits the discretion of the court under section 35 to apportion 
costs. Under Sch II, para 13, the court could make an order as to costs of the-arbitration where 
a suit was referred to such arbitration and the award made no provision as to costs and also 
an order as to the costs of the proceedings in court, with reference to the arbitration. But the 
court could not pass an order as to the costs of the suit prior to the reference.” Sch II has, 
however, been repealed. 


[s 35.4] “The provisions of any law” 


The discretion to award costs is limited by certain enactments, eg the Presidency Small 
Causes Courts Act, 1882, section 22;°””° the Land Acquisition Act, 1894, section 27.7 


[s 35.5] Costs as Penalty 


Costs cannot be imposed as a penalty beyond the costs of suit.*””* “It is not according 
to law to give to a party, by way of damages, the costs as between attorney and client of 
the litigation in which the damages are recovered.”*”? Where a review application was 
misconceived but both the parties were at fault, exemplary costs were not awarded, but normal 
costs were awarded.’ The assessors of Delhi Municipal Corporation determined the rental 
value and the rateable value of the property situated in Delhi and also determined the taxes 
payable thereon. Thereafter, the owner filed a suit in the court in the State of Uttar Pradesh for 
declaration that the assessment order passed by the assessor of Delhi Municipal Corporation 
was illegal, invalid and void ab initio and for prohibitory injunction against the attachment of 
the owners property. The decree for prohibitory injunction restraining Municipal Corporation 
from attachment of owners property was passed ex parte. 


The fact that the appeal against the assessment order was pending, was deliberately 
suppressed. Such practices of gross abuse of the processes of the court ought to be put down 
with a stern hand so that similarly-minded others may desist from indulging in similar acts. 
Exemplary cost, in a sum of Rs 50,000 was awarded against the legal representative of the 
deceased owner.**°! 


3794. Nandlal v Jayadev, AIR 1962 Pat 36. 

3795. Hira v Gaya, AIR 1932 All 183 : (1932) 54 All 122. 

3796. Manmatha v Abu Zafer, AIR 1929 Cal 560 : (1929) ILR 56 Cal 484. 

3797. Assistant Collector, Salsette v Damodardas, AIR 1929 Bom 63 : (1929) ILR 53 Bom 178. 

3798. Willmott v Barber, (1881) 17 CD 772. 

3799. Cockburn v Edwards, (1881) 18 CD 449; RK Karanjia v Thackersey, AIR 1970 Bom 424 : 72 Bom LR 
94 106. 

3800. Harsh Wood Products v State, AIR 1989 MP 112. 

3801. Municipal Corp of Delhi v Kamla Devi, AIR 1996 SC 1733 : (1996) 8 SCC 285 : 1996 (3) Scale 
403 : (1996) 3 SCR 1192. See also Mahendra Baburao Mahadik v Subhash Krishna Kanitkar, AIR 2005 
SC 1794 : (2005) 4 SCC 99 : 2005 (3) Scale 235; Karnataka Slum Clearance Board, Bangalore v HT 
Annaji, AIR 2006 Kant 241; Shibu Chandra Dhar v Pasupati Nath Anddya, AIR 2002 SC 1252 : (2002) 
3 SCC 617 : 2002( 2) SCR 249 : 2002 (3) JT 94 : 2002 (2) Scale 468. 
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In the case of admission of a student in Medical College, she was allotted a seat in the 
Dental Course. However, she was again called for centralised counselling and was selected 
for the MBBS course. She left the BDS course and took admission in the MBBS course. But 
due to lackadaisical action of authorities and for no laches on her part, she was made to run 
from pillar to post and eventually she lost one valuable year of her academic and professional 
career. The Orissa High Court directed that she should be admitted to MBBS course in next 
Academic Session 2008-2009 in any Government Medical College of the State and further 
directed the authorities and State to pay costs to meet the ends of justice.*” 


In the case of frivolous proceedings, the Bombay High Court held that time is required to 
be spent by Court for adjudicating upon such matters. Therefore, considering the status of the 
plaintiff and nature of transaction, cost of Rs 30,000 was imposed to be payable to the state.**”° 


Since the university had forced the respondent to come to the court, and be dragged up to the 
Supreme Court, ordinarily the court would have directed the cost to be paid to the respondent, 
however, as an interim order was passed directing the appellant to pay to the respondent all 
his dues without requiring the respondent to work. In the circumstances, while dismissing 
the appeal, the Supreme Court left the parties to bear their own cost.*** Arbitrary allotment 
of petrol pumps by Minister of State for Petroleum and Natural Gas was challenged by way 
of public interest litigation. In view of the able assistance to the court, by the petitioner, the 
Supreme Court imposed a cost of Rs 50,000 and directed the same to be paid by the minister 
personally.**® In a case, the Supreme Court imposed cost, by way of penalty against a party, 
who launched the unnecessary litigation by filing writ petition in the high court. The Punjab 
National Bank, which further complicated the litigation and which was held responsible for 
dereliction of statutory duty, was made responsible for payment of cost.’ The distribution 
of surplus land by the revenue authority was done with unjust and undue haste. The action 
performed on the part of the authority was found to be mala fide against the petitioner, hence 
a cost of Rs 5000 was imposed against the revenue authority.**” When the adopted son was 
not given his due share in joint family property and so was compelled to litigate in civil court 
for nearly 35 years, the case was found fit for awarding exemplary costs and a sum of Rs 5,000 
was awarded as cost.**°* If the plaintiffs have unnecessarily been dragged into litigation, it is 
a fit case where exemplary costs should be awarded to the plaintiffs and accordingly a cost 
of Rs 1,500 was awarded to the plaintiff. The plaintiff, a young man of 21 years, was 
struck with deadly disease like cancer. The plaintiff was treated by renowned doctors and 
was indeed inflicted by various ailments. The plaintiff was genuinely labouring under a belief 
that all the ailments were because of second course of radiation and that the doctors treating 
him were negligent in administrating the same to him. The plaintiff had his own reasons to 
arrive at this conclusion. The conclusion arrived by him may be scientifically wrong, but he 
cannot be prevented for that reason to take recourse to any legal remedy which is available 


3802. Medical Council of India, New Delhi v Sonali Singh, 2008 (106) Cut LT 477 : 2008 (2) Orissa LR 467. 

3803. Ramesh Bhodhraj Nagpal (HUF) v Smt. Prakash Kaur Sardar, 2009 (4) AIR Bom R 191 : 2009 (4) All 
MR 370. 

3804. Madurai Kamraj University v K Rajayan, (1988) Supp SCC 97. 

3805. Common Cause, a (Registered Society) v UOI, AIR 1996 SC 3538 : (1996) 6 SCC 530 : 1996 (8) JT SC 
613 : 1996 (7) Scale 156. 

3806. Life Insurance Corporation of India v Escorts Ltd, (1986) 1 SCC 264. 

3807. Akhileshwar Mishra v State of Bihar, AIR 1995 Pat 10 (DB). See also Stella Silks Ltd v State of Karnataka, 
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to him. The plaintiff is no doubt a layman, but he is not an illiterate person. The plaintiff 
approached the court, when he thought that there was wrong committed by the respondents 
and that he should approach the court for redressal of this wrong. In such circumstances, 
the plaintiff cannot be saddled with the cost of litigation much less the exemplary cost.**” 
During the period counting was stopped due to breakdown of electricity, some additional 
ballot papers not issued by the presiding officers were found to have been mixed up with the 
bundle belonging to respondent number 4, which is a serious malpractice and the respondent 
number 4 was made to pay a cost of Rs 10,000.3#!! In admission to MBBS course, a seat was 
reserved for sportsman. A candidate, in his application, stated that his father was an LAS officer. 
The member secretary of the Sports Development Authority made a special recommendation 
in favour of the said candidate and addressed a letter to the selection committee to do the 
needful. The selection committee introduced the rules of reservation despite the rules in the 
prospectus. The selection committee was held vitiated by gross nepotism. It being a clear case 
of mala fide in the eyes of law, the candidate, the member secretary and the other authorities 
were made liable to pay the cost out of their personal funds.**!” Since petition after petitions 
have been filed without disclosing the same, in subsequent petition in separation, therefore, all 
the petitions were dismissed with cost and the same shall be recoverable from the petitioners as 
arrears of land revenue if not deposited voluntarily within two months.*" 


In a suit filed by the plaintiff for possession, mesne profits and permanent injunction in 
respect of a tenanted premises, the defendant took the plea of section 22 of the Sick Industrial 
Companies (Special Provisions) Act, 1986 and suspension of legal proceedings thereunder, 
when the trial Court dismissed the plea, the defendant challenged the order before high court 
under Article 227 the Constitution. Dismissing the petition of the defendant, the high court 
held that the petition is most bogus and frivolous one and been filed just to squander public 
money and to harass a common man who committed blunder by giving his property on rent 
to the very public undertaking.” With these observations the court imposed exemplary cost of 
Rs 50,000°*". The further observations of the court may serve as a deterrent for unscrupulous 
litigants and as such worth taking not of: 


19. Public Sector undertakings spent more money on contesting cases than the amount 
they might have to pay with regard to the premises which have been taken on rent by them. 
In addition there to, precious time, effort and other resources go down the drain in vain. 
Public Sector undertakings are possibly an apt example of being penny wise, pound foolish. 
Rise in frivolous litigation is also due to the fact that Public Sector undertakings though 
having large number of legal personnel under their employment, do not examine the cases 
properly and force poor litigants to approach the court. 


20. Frivolous litigation clogs the wheels of justice making it difficult for courts to 
provide easy and speedy justice to the genuine litigants. Public Sector undertakings should 
not indulge in mindless litigation and unnecessarily waste the time and public exchequer's 
money. A strong message is required to be sent to those litigants (whether Government or 
Private) who are in the habit of challenging each and every order of the trial court even if 
the same is based on sound reasoning and also to those litigants who go on filing frivolous 
applications one after another.**'° 


3810. Venketesh Iyer v Bombay Hospital Trust, AIR 1998 Bom 373. 

3811. Ambika Prasad Dubey v District Magistrate, Allahabud, (1991) Supp 1 SCC 255. 

3812. Midhuna Nathan v State of Tamil Nadu, AIR 1996 Mad 178 (DB). 

3813. Brij Mohan Rice Mill v Regional Manager, UPFC, AIR 1997 All 291 (DB). Regarding compensatory 
costs in cases of false or vexatious claims or defences, see section 35A below. 
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[s 35.6] “Costs of” and “incident to suit” 


This expression includes not only costs of suits, but costs of applications in suits also. 
If there has been an invalid reference to arbitration out of court, the court cannot make an 
order for costs incurred before the arbitrator as they are not costs of the suir.**' As to cost 
of applications, the court may make an order directing either party to pay the costs of the 
other, or it may make no order as to costs, or it may reserve costs or make costs, as costs in 
the cause. Where an official receiver was appointed pending a suit for partition but he had 
no power to bring suits of a certain nature without the leave of court, it was held that costs 
incurred for obtaining such leave were incidental to the suit of the nature contemplated,’ 
so also costs of an application under section 476 of the CPC.*™ The expression, “costs of any 
proceeding or costs incidental to any proceeding” means costs of any proceedings such as may 
be determined at the conclusion of the hearing and does not include costs payable in advance 
or to be incurred in future by a party. An order, therefore, directing the party to a proceeding 
to pay the travelling and halting allowances of another party irrespective of the final decision is 
not warranted by law.**! Every objection or counter affidavit or application of mind involves 
some amount of cost and waste of energy. That should be suitably compensated in cost. That 
is how, even assuming that an order has put the other side to inconvenience, it cannot be 
irreparable as it can be compensated by mulcting the other side with cost.**”° 


[s 35.7] Costs of this Suit 


The expression “costs of this suit” means all costs incurred in the suit. Therefore, if one 
of the defendants is ordered to pay plaintiff’s “costs of the suit” and no qualifying words are 
added, the costs include costs which the plaintiff has incurred by impleading another defendant 
against whom the suit has been dismissed with costs.**’! Thus the word “cost” includes costs 
incidental to the suit.**” 


The general order for costs of’ the suit does not displace a specific order for costs made on 
an application.” If it is intended to supersede previous interlocutory orders for costs, that 
fact should be stated in the final decree.*** The practice of the Calcutta High Court is that 
orders for costs made by the court of appeal during the progress of the suit are taxed forthwith 
and execution levied therefore, but interlocutory orders in the original court await taxation 
at the final termination of the suit.” In a consent decree, if the order as to costs is intended 
to supersede previous interlocutory orders as to costs, that fact should be stated specifically, 
as one of the terms of the agreement that the parties have agreed to abandon the rights which 
had already accrued to them under the previous orders of the court.’ If the order is “costs 
reserved”, those costs remain to be dealt with at the hearing. If the order is “costs in the cause”, 
the Bombay High Court at one time held that the court had a discretion to deal with those 


3816. Arunachala v Louis Dreyfus, AIR 1928 Mad 370 : (1928) 54 Mad LJ 580. 
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3820. Kancherla Sardha Devi v Saripella Sivaramaraju, AIR 1995 AP 291. 

3821. Ramgopal v Secretary of State, AIR 1933 Bom 106 : (1933) ILR 57 Bom 589. 

3822. TS Radhakrishnan v State Bank of India, AIR 1978 Mad 163. 
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costs in “any manner it thought fit.**’” In other words, “costs in the cause” stood on the same 
footing as costs reserved except that in the case of “costs in the cause” if nothing was said about 
those costs in the final judgment, they were taken to be included in the costs of the suir.**”* 
But these decisions are no longer law, and it has now been held that where the costs of an 
application are made costs in the cause, the party to whom the costs of the suit are awarded is 
entitled as a matter of course to the costs of the application.**”’ If the order is “costs to abide 
the result” the court has a discretion to apportion costs at the hearing, but if the order is “costs 
to follow the event” or “costs to abide and follow the result” the court has no discretion and 
the successful party is entitled to his costs.***° 


[s 35.8] Agreement of Costs 


The discretion of the court in awarding costs cannot be taken away or controlled by 
agreement of parties as to how it has to be borne.’ Where a party entered into an agreement 
with his agent for payment of a specified amount as costs, he is not entitled to recover more 
than that amount as costs from the opponent as costs are in the nature of indemnity and not 


penalty. 


[s 35.9] Offer of Compromise — Effect on Costs 


When an offer of compromise is made which the court considers proper for acceptance but 
is refused, the court, as a general rule, relieves the party making the offer from payment of costs 
incurred after the date of the offer; but an offer which the court considers insufficient is no bar 
to a plaintiff’s right to costs.**” 


A three-Judge bench of the Supreme Court has rendered a decision of far-reaching 
consequence. In a case relating to section 138 of the Negotiable Instruments Act, 1881, the 
court felt that the tendency of litigants to go for compounding of offence of dishonour of 
cheque as a last resort, is putting unnecessary strain on the judicial system and contributing to 
the increase in number of pending cases. It was also felt that unlike section 320 of the Code of 
Criminal Procedure, 1973, (CrPC), section 147 of the Negotiable Instruments Act, 1881 does 
not carry any guidance on has to proceed with compounding of offences.’ 


Pursuant to the above view, the Bench proceeded to frame guidelines evolving a graded 
system of costs for compounding of offences with the following observations: 


15. With regard to the progression of litigation in cheque bouncing cases, the learned 
Attorney General has urged this Court to frame guidelines for a graded scheme of imposing 
costs on parties who unduly delay compounding of the offence. It was submitted that 
the requirement of deposit of the costs will act as a deterrent for delayed composition, 
since at present, free and easy compounding of offences at any stage, however belated, 
gives an incentive to the cheque to delay settling the cases for years. An application for 
compounding made after several years not only results in the system being burdened but 
the complainant is also deprived of effective justice. In view of this submission, we direct 


that the following guidelines be followed:— 
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3829. American Trading Co v Bird & Co, AIR 1926 Bom 596 : (1926) ILR 50 Bom 430. 
3830. Godavarthi-v Godavarthi, (1915) ILR 39 Mad 476. 
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THE GUIDELINES 
(i) In the circumstances, it is proposed as follows: 


(a) That directions can be given that the writ of summons be suitably modified 
making it clear to the accused that he could make an application for 
compounding of the offences at the first or second hearing of the case and 
that if such an application is made, compounding may be allowed by the 
court without imposing any cost on the accused. 


(b) If the accused does not make an application for compounding as aforesaid, 
than if an application for compounding is made before the Magistrate at 
a subsequent stage, compounding can be allowed subject to the condition 
that the accused will be required to pay 10% of the cheque amount to be 
deposited as a condition for compounding with the Legal Services Authority, 
or such authority as the Court deems fit. 


(c) Similarly, if the application for compounding is made before the sessions 
Court or a High Court in revision or appeal, such compounding may be 
allowed on the condition that the accused pays 15% of the cheque amount 
by way of costs. 


(d) Finally, if the application for compounding is made before the Supreme 
Court, the figure would increase to 20% of the cheque amount. 


Let it also be clarified that any cost imposed in accordance with these guidelines 
should be deposited with the Legal Services Authority operating at the level of the court 
before which compounding takes place. For instance, in case of compounding before a 
Magistrate's Court or a Court of Sessions, such costs should be deposited with the District 
Legal Services Authority. Likewise, costs imposed in connection with composition before 
the High Court should be deposited with the State Legal Services Authority and those 
imposed in connection with composition before the Supreme Court should be deposited 
with the National Legal Services Authority.” 


The further observation of the Supreme Court is worth noticing: 


We are also conscious of the view that the judicial endorsement of the above quoted 
guidelines could be seen as an act of judicial law-making and therefore an intrusion into 
the legislative domain. It must be kept in mind that section 147 of the Act does not carry 
any guidance on how to proceed with the compounding of offences under the Act. We 
have already explained that the scheme contemplated under section 320 of the CrPC 
cannot be followed in the strict sense. In view of the legislative vacuum we see no hurdle 
to the endorsement of some suggestions which have been designed to discourage litigants 
from unduly delaying the composition of the offence in cases involving section 138 of 
the Act. The graded scheme for imposing costs is a means to encourage compounding 
at an early stage of litigation. In the status quo, valuable time of the Court is spent 
on the trial of these cases and the parties are not liable to pay any Court fee since the 
proceedings are governed by the Code of Criminal Procedure, even though the impact of 
the offence is largely confined to the private parties. Even though the imposition of costs 
by the competent court is a matter of discretion, the scale of costs has been suggested in 
the interest of uniformity.” 


[s 35.10] Proportionate Costs 


If a plaintiff recovers less, but not a trifling less, amount than he claimed in the plaint, his 
costs should be apportioned according to the amount recovered and not according to the sum 
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claimed.’ As to the rule in the Privy Council, see the undernoted case.” The proper mode 
of apportionment is to calculate the amount of the costs of the suit as laid, and then divide 

‘ r s . e 3838 
the entire sum between the parties according as they have respectively succeeded or failed. 


In a case, the trial court awarded costs of the suit. In appeal, the appellate court did not 
reverse, vary or modify the direction passed by the trial court to pay cost to plaintiff and did 
not direct the parties to bear their own costs. It was held by Kerala High Court that in the 
matter of realisation of cost the plaintiff cannot be denied proportionate cost awarded by the 
trial court by the application of doctrine of merger as doctrine of merger is not doctrine of 
universal or unlimited application.**” 


[s 35.11] Costs by Appellate Court Interpretation 


For realisation of costs, the specific order of the court, passed in exercise of the discretion 
conferred by section 35 of CPC, shall be the guiding factor. If the court of appeal passes an 
order that the parties shall bear their respective or own costs, such a direction is confined to 
the costs of the appeal alone. If, on the other hand, the direction is to the effect that the parties 
shall bear their respective or own costs throughout, the parties shall bear their respective costs, 
both in the court of appeal and in the trial court. If, in appeal, a direction is given to the effect 
that any of the parties shall bear the costs of the appeal or suit, such party shall bear the costs 
accordingly. Where the appellate court directed that the parties “shall bear their respective 
costs” and the trial court had decreed the suit with costs to be paid by the defendants, the costs 
of the suit would be recoverable by the plaintiffs, despite the direction of appellate court that 
the parties shall bear their respective costs.>*“° It is well-settled proposition of law, imposition 
of costs follows results and the exercise discretion of the any court in awarding cost shall not 
ordinarily be interfered with by the superior court.’ The opportunity of adjournment is 
granted to the appellant on payment of cost in the circumstances of the case.>*42 The conduct 
of the appellant shows that they had willfully flouted the undertaking given to the court after 
taking the advantage of the allotment order, though court has the power to extract obedience 
of the undertaking given to the court. However, in the circumstances of the case and the 
antecedent history of the litigation, the Supreme Court gave an opportunity to the appellants 
to purge themselves of the conduct of the court by vacating the premises within the specified 
date.>* It is clear from section 28(1) of the Specific Relief Act, 1963 that the court does not 
lose its jurisdiction after the grant of the decree of the specific performance nor it becomes 
functus officio. The court has the power to increase the time in favour of the judgment-debtor to 
pay the amount or to perform the conditions mentioned in the decree of specific performance. 
The court shall also be justified in awarding the cost to compensate the petitioner for loss 
of enjoyment of money in case of delay of payment of money in terms of decree of specific 
performance.**4 Three claim petitions were filed against a truck driver, truck owner and the 
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appellant company which had entered into a hire purchase agreement with the truck owner. 
The true relationship between the truck owner and hire purchase company was suppressed by 
withholding the real documents executed between them, hence, the appellant was directed to 
pay the cost of Rs 10,000 to each claimant.’ 


[s 35.12] Costs: A Discretion of the Court 


Since, under sub-section (1) the question of costs is in the discretion of the court, ordinarily 
the appellate court would decline to interfere with the order as to costs passed by the lower 
court.*° A perusal of O LXXXII, rule 2 of the Rules of Supreme Court of England also 
does not indicate that costs can be awarded only as a matter of right and not by way of 
discretion.**” Such discretion must be a judicial discretion to be exercised on legal principles, 
not by chance, medley, nor by caprice nor in temper.’ In the exercise of this discretion the 
court is not confined to the consideration of the conduct of the parties in the actual litigation 
itself, but may also take into consideration matters which led up to, and were the occasion 
of that litigation.’ The discretion conferred upon the court by this section is very wide.***° 
Thus, the court may order the costs to be paid by the parties in definite proportions, or it may 
order one party to pay to the other, a fixed sum, in lieu of taxed costs.**! Similarly, it may 
disallow costs to a successful plaintiff, as where the rate of interest claimed by the plaintiff, 
and allowed to him, under the Usury Laws Repeal Act, 1855, is usurious;**? or where the 
successful appellant was not sufficiently careful in giving the valuation in his Special Leave 
Petition’? or it may make a successful plaintiff pay the whole costs of the other side.**™ 
It may also allow the expenses of witness, though not summoned through the court.*** It 
may disallow costs of either parties on the ground that neither of them had come with clean 
hands.*** It may also disallow the costs of a party on the ground that there was unnecessary 
cross-examination.**”’ Where the suit is dismissed, it may disallow the costs of a pro forma 
defendant.**** But though the discretion conferred upon the courts by this section is wide, it 
is a judicial discretion, and must be exercised on fixed principles, i.e., according to the rules of 


3845. Mohan Benefit Pvt Ltd v Kachraji Raymalji, (1977) 9 SCC 103. 

3846. Chaturbhuj Pande v Collector, AIR 1969 SC 255; Krishneshwari v Rameshchandra, AIR 1965 All 228; 
Om Sarup v Gur Narain, AIR 1965 P&H 367 : 67 Punj LR 634; Kaushalya v Ramlal, AIR 1972 
Del 126. 

3847. Janardhan Mohandas Rajan Pillai v Madhubhai Patel, AIR 2003 Bom 490. 

3848. Maharajadhiraj Sir Kameshwar Singh v Nabilal Mistri, AIR 1945 Pat 184 : (1944) ILR 23 Pat 929; 
Ralliram Dingra v Governor-General of India in Council, AIR 1946 Cal 249 : (1944) ILR 2 Cal 
487 : (1944) 48 Cal WN 554; Huxley v West London Ex Ry., (1886) 17 QBD 373, p 376; Justain 
Hull v Paull, (1919) 24 Cal WN 352, p. 357; Bacha Rowther v Alagappan, AIR 1959 Mad 12 : (1958) 
2 Mad LJ 157; Rangappa v Marappa, AIR 1951 Mad 575. 

3849. Bhagwanji Morarji Gokuldas v Alembic Chemical Works Co Ltd, AIR 1944 Bom 205 : 46 Beng LR 265; 
Bhugobati v Mahomed, AIR 1925 Cal 569 : (1902) 7 Cal WN 297, p 299; Naramme v Kotamme, AIR 
1966 AP 28; A Yousuf v Souramma, AIR 1971 Ker 261 : (1971) ILR 1 Ker 154. 

3850. As to discretion of taxing-master, Sadasukh v Baijnath, AIR 1921 Bom 87; Jivanlal v Bai Manchha, AIR 
1925 Bom 355 : (1925) 27 Bom LR 532; FCI v Willianson Magor & Co, AIR 1999 Cal 219. 

3851. Hakim Rai v Gangaram, AIR 1942 PC 61 : (1942) 47 Cal WN 113; Willmott v Barber (1881) 17 Ch 
D772, p 774. 

3852. Carvalho v Nurbibi, (1879) ILR 3 Bom 202. 

3853. Shanker v Ghisuji, AIR 1971 SC 281 : (1970) 2 SCC 84. 

3854. Harris v Petherick, (1879) 4 QBD 611; Fane v Fane (1979) 13 Ch D 288; Deviah v Nagappa, AIR 1965 
Mys 102. 

3855. Ganga Bishan v Muree Brewery Co, AIR 1928 Lah 800 : (1928) 10 Lah LJ 401. 

3856. Gulabchand v Manikchand, AIR 1960 MP 263. 

3857. United Bank of India v Nederlandsche Standard Bank, AIR 1962 Cal 325. 

3858. Ramaswami v Lakshmi, AIR 1962 Ker 313. 


638 Sec 35 Part I—Suits in General 


i h i á bus 3860 
reason and justice, not according to private opinion, or benevolence,**” or even sympathy, 


nor arbitrarily and capriciously.**°' Where there are no materials before the court on which it 
can exercise its discretion, it is not justified in depriving a successful party of his costs.” The 
following are the leading rules on the subject. 


[s 35.12.1] Costs Shall Follow the Event 


The normal rule is that costs must follow the event unless the court, for good reasons, 
otherwise orders.’ Such reasons must be in writing.** This means that the successful party 
is entitled to costs unless he is guilty of misconduct or there is some other good cause for not 
awarding costs to him;**® and this rule applies even to proceedings in writ jurisdiction.*® 


However, where the judgment is silent about the incidence of cost, it shall be presumed that 
the court did not intend to determine the cost aspect and it intended their parties should be 


left to bear their own costs.’ In case of breach of contract, actual cost and not nominal cost 
should be imposed.*** 


It has been held by the House of Lords that the expression “the costs shall follow the event” 
means that the party, who, on the whole, succeeds in the action gets the general costs of the 
action, but where the action involves separate issues, whether arising under different causes 
of action or under one cause of action, the word “event” should be read distributively and 
the costs of any particular issue should go to the party who succeeds upon it. An issue, in this 
sense, need not go to the whole cause of action, but includes any issue which has a direct and 
definite event in defeating the claim to judgment, in whole, or in part. A sued B for 164/ for 
the price of 34 bags of goat’s hair sold to B. B, by his defence, pleaded: 


(i) that the goods were not according to sample and were consequently worth 24/ less; 
(ii) that there was an overcharge on the bags for 2/; and 
(iii) payment into court of the balance. 


B succeeded on the first issue, but failed on the second. The court of first instance gave 
judgment for A for 2/ beyond the amount paid into court with costs. On appeal, it was held 
by the House of Lords, reversing the decision of the court of appeal, that the issue as to quality 
(first issue) was an “event” within the meaning of the expression “the cost shall follow the 
event’, and that B was entitled to the costs of that issue.**° 
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The court fails to exercise its discretion properly where a defendant denies from the very 
start that he is a partner, is ultimately held not to be a partner and yet is denied his costs.**”° 
The court may not only consider the conduct of the party in the actual litigation, but the 
matters which led up to the litigation.**’' A refusal to go to arbitration is no ground for 
refusing costs;**”? nor is the fact that the plaintiff brought his action without previous notice 
to the defendant;**”* nor the fact that the plaintiff-mortgagee waited to file the suit for a long 
time with the result that the mortgagor had to pay a large amount of interest.**”* 


In an account suit, costs generally follow the result of the account unless the defendant has 
falsely denied his liability to account.**”” But if the right to claim partition is wrongly disputed, 
the disputing party will be made liable for costs unnecessarily incurred.**”° An assignee of a 
decree made respondent without his consent but who actively supports the decree under appeal 
will be made liable for costs of the appeal but not of the lower court.**”” A successful party is 
not to be deprived of his costs merely because the suit proceeds ex parte;**’* nor also because the 
parties are related.**” Where the respondent official receiver intimated the registrar that he was 
not defending the appeal for want of funds and that no order for costs should be made against 
him, it was held by the Supreme Court that this was not a sufficient ground for depriving the 
successful appellant of his costs.***° A successful defendant cannot be deprived of his costs 
merely because he refused before the filing of the suit, to disclose the evidence by which he 
proposed to substantiate his defence.***' It has been held to be a good reason for depriving a 
successful respondent of his costs that the appeal was filed on the strength of a decision which 
was overruled after the filing of the appeal’? or it failed by reason of a law enacted during the 
pendency of the appeal.***? Unreasonable conduct of the successful defendant was held to be 
sufficient ground for depriving him of costs,’ and even for directing him to pay the costs of 
the plaintiff.” In Keshavlal v Lalbhai,***° it was held by the Supreme Court that it was a good 
ground for depriving the respondents of their costs that they succeeded on a ground taken for 
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the first time in appeal. It is not a ground for depriving a successful plaintiff of his costs that 
he was in breach of the government order when the defendant was also in breach thereof.***” 


The power of court to award costs to a successful party is discretionary. This discretion 
extends to directing the successful party to pay litigation expenses to an unsuccessful party 
including court-fee payable. But the court case exercise such discretion only if the conduct of 
the successful party towards the unsuccessful party before, at the time or after the institution 
of the proceeding in relation to matter in issue is perverse and obstinate. Thus, where no such 
reprehensible conduct on the part of the successful party was describe, the mere fact that 
the unsuccessful party hailed from poor strata, cannot itself be a circumstance to direct the 
successful party to meet the cost of unsuccessful party.**** 


Where a party successfully enforces a legal right and in no way misconducts himself, he is 
entitled to costs as of right.***? But if he acts oppressively or if there be lapses on his part,’ he 
may be deprived of his costs, though successful.**”! 


But where a successful defendant had set up a false case, he was deprived of his costs of the 
suit.°?? 


If a plaintiff substantially succeeds, he is entitled to his costs, though he may not have got 
the precise form of relief he wanted,**”* and even though the damages awarded to him have 
been reduced.*6”4 


Where a plaintiff succeeds on part of his claim, but fails on the most important and expensive 
heads of controversy, he may be made to pay the whole cost of the suit to the defendant.**” 


Everything which increases the litigation and the costs, and which places on the defendant, 
a burden which he ought not to bear in the litigation, is a perfectly good cause for depriving 
the plaintiff of costs,’ or even directing him to pay part of the costs to the other side.’ A 
successful party will be deprived of the costs of issues which he has unnecessarily raised.*** 


A successful party ought not to be deprived of part of his costs because some of his witnesses 
were guilty of exaggeration.*” 


A person, wrongfully made a party, should get his costs.’ When, in a suit for possession, 
due to accidental error on the part of plaintiffs in describing survey number in plaint, 
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the defendants were dragged to one more litigation, the cost of Rs 2,500 was awarded to 
defendants.°*”*! 


Where both the parties advanced pleas far in excess of their legal rights, each party will he 
made to bear his own costs.*° 


Where there is a misconceived review application and both the parties are at fault, then: 
(a) the applicant for review cannot he burdened with exemplary costs; 
(b) but he can be ordered to pay nominal costs.’ 


Where the decree of the lower court is confirmed by the appellate court, the mere fact that 
the grounds upon which the confirmation proceeds are not the same is the ratio decidendi 
of the court below, is no ground for departing from the rule that the costs shall follow the 
event.” 


In a case from Karnataka, the plaintiffs, a multi-national corporation of USA, filed a suit 
for injunction for infringement of their trade mark BIG MAC, McDonald’s and corporate 
Logo “M” in India. The defendant was using trade mark Sterlings Mac Fast Food or Mac Fast 
Food for its restaurants. The defendants had been carrying on with its business since 1983 
while the plaintiffs got registered in India in the year 1993 only. It was held by the Karnataka 
High Court that except for the word “MAC” which was common in both other words were 
altogether different. Therefore the plaintiffs cannot claim exclusive trade mark right on word 
“MAC”. Moreover, there was delay of five years in filing the suit. It was observed that the suit 
was imaginary and vexatious and held the dismissal of the suit with costs as proper.’ 


In a case, where an application was moved for waiving the costs imposed by the court, the 
Delhi High Court held that seeking adjournment repeatedly one or the other ground was not 
permissible and as such held the dismissal of the application as proper. The high court further 
depricated the tendency to drag proceedings by filing frivolous applications and/or seeking 
adjournments as also misusing the courtesy extended to counsels by courts for passing-over 
matters when called out.*”” 


In a suit for partition and rendition of account which was dismissed for default the Delhi 
High Court held that where plaintiffs prosecuted the case with diligence and no mala fide 
was reflected on their part, the delay in filing restoration petition can be condoned subject to 
payment of costs to defendants for putting them to inconvenience.” 


In case relating to Municipal Council elections, a petitioner filed a delayed petition 
challenging the election of Municipal Councillor, although he was aware that the petition 
was hopelessly barred by limitation. Thereafter, he filed a writ petition in the high court and 
managed to secure an interim order from the writ court halting the election process on the 
ground of pendency of the election petition. The fact that the election petition was filed just 
two days before the filing the writ petition, come to the notice of the court. The writ petition 
was dismissed with costs of Rs 50,000.* 
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Where unwarranted litigation had been brought before the high court and proceedings 
were initiated with lack of bona fide and were misconceived, the high court dismissed the 
reference application under section 113 of the Code with costs.’ 


Where a party entered into an agreement with his agent for payment of a specified amount 
as costs, he is not entitled to recover more than that amount as costs from the opponent, as 
costs are in the nature of indemnity and not penalty.’ 


[s 35.12.2] Costs in a Partition Suit 


It is a general rule that up to the passing of a preliminary decree in a partition suit, each 
party will bear his own costs, unless there are exceptional circumstances, such as unnecessary 
costs incurred by a frivolous defence.*!! The court may also direct that the costs of all the 
parties should come out of the properties which are to be partitioned.” It may also direct a 
party setting up an exclusive title in himself to pay the costs.*”!’ 


In a partition suit, where application was filed for recalling an ex parte order to allow the 
defendant to file written statement and the trial court condoned the defendant's delayed 
appearance, the Jharkhand High Court held that having done so, the defendant's prayer for 
filing written statement should have been considered by the trial Court bearing in mind the 
interest of justice. The high court allowed time to file written statement subject to payment 
of cost.*"* 


Court fees paid during execution proceedings as mesne profits ascertained in final partition 
decree is recoverable as costs implied, though not specifically mentioned in the decree.*”” 


[s 35.12.3] Costs in an Administration Suit 


As expounded in Williams on Executors;!® Ingpen on Executors?" Danniells Chancery 
Practice?! and the undermentioned cases.*?!? 


[s 35.12.4] Costs in Company Matters 


On a petition under section 395 of the Companies Act, 1956, costs should, in normal 
course, follow the event.*””° 


In a case relating to winding up of Company, the Bombay High Court held that interest to 
Workmen on amount due after the date of winding up can be awarded by Court only if there 
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is surplus fund. The court is empowered to award interest strict by in accordance with the 
provisions of rule 179 of the Companies (Court) Rules 1959.3 


[s 35.12.5] Costs in a Partnership Suit 


In suits for dissolution of partnership, the costs are ordinarily ordered to come out of 
partnership assets unless there is some good reason to the contrary. But where the action 
is really instituted to try some disputed right, the unsuccessful litigant will be ordered to 
pay the costs. The cost of taking the accounts directed at the hearing are, although disputed, 
usually defrayed out of the partnership assets, and if necessary, by contribution between the 
partners.” 


[s 35.12.6] Costs of Mortgagee”” 


The court would be justified in refusing costs to the mortgagee in a redemption suit where 


he wrongly denies the mortgagor-plaintiff’s right to redeem and unreasonably exaggerates the 
mortgage amount due to him.*””* 


[s 35.12.7] Costs of Trustee 


A decree for costs against a trustee, without any further directions, makes him personally 
liable to pay to the party, in whose favour the order is passed.*””? Whether he would be entitled 


to recoup himself from the trust estate, is, however, a different question. 


[s 35.12.8] Costs in Pre-emption Suits 
See Bajirao v Abdul Gaffar.**° 


[s 35.12.9] Costs under Lease and Rent Control Acts 


It is not proper to mulct a landlord who is refused an order of eviction under the provisions 
of the Buildings (Lease and Rent Control) Act, with costs of the other side.*””” 


[s 35.12.10] Costs of Suits Referred to Referee 


Where a suit is referred to a referee for ascertainment of the amount due to a plaintiff, the 
practice of the Calcutta High Court is to award costs in the suits only on a consideration of 
the report received.*””* 


[s 35.12.11] November 1984 Riot Affected Borrowers 


A debt relief scheme for November 1984 riot affected borrowers had been framed by 
Government of India, Ministry of Finance, which scheme was thereafter revised by the Reserve 
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Bank of India called “Central Interest Subsidy Scheme (Revised) for November 1984 Riot 
Affected Borrowers”. The Central Subsidy Scheme was self-contained and took care of loans 
advanced to borrowers, who were riot affected, before or after the November 1984 riots. In 
such cases, benefit of “complete write off” or interest thereon, as the case may be, was to be 
given. There is no scope for the bank to have misunderstood the import of the scheme framed 
by the Reserve Bank of India to rehabilitate the riot victims of 1984. Having treated the 
appellants as riot victim borrowers under a rehabilitation scheme, there was no justification of 
not treating the appellants’ case as one covered under the Central Interest Subsidy Scheme and 
demanding of them, interest at a rate greater than permissible under the Central Scheme. The 
suit filed was an attempt to cover up the plaintiff-bank’s own defaults of not having claimed the 
subsidy in accordance with the scheme. In any event of the matter, whether the plaintiff-bank 
claims the subsidy or not is its internal matter and has got nothing to do with its claim against 
the appellants-defendants. This is a case where the effort of the government to ameliorate the 
miserable lot of the riot victims of 1984 has been deliberately subverted by the bank. The 
profound agony of the appellants magnified and prolonged for nearly 18 years. 


The judgment and decree dated 25 August 1999 passed in suit No 600/1986 was set aside. 
Since the appellants have been deprived of benefits of the Central Interest Subsidy Scheme for 
nearly 18 years, the high court imposed costs quantified at Rs 25,000 payable to respondents 
No 1 and 2 equally.” 


The Supreme Court has held that imposition of cost is in the discretion of the court. 
Therefore, when the court, in the light of the facts before it, is satisfied that the defendant 
wanted to delay the proceeding. It would not be appropriate for the appellate court to interfere 
with the order imposing costs.’ For award of costs the value of the claim involved and the 
financial capacity of the parties are also to be taken into account.*”” 


[s 35.13] Co-plaintiffs 


Where two plaintiffs join in one action, claiming for separate and distinct causes of action, 
and judgment is entered in favour of one plaintiff and against the other, the successful plaintiff 
is entitled to recover, from the defendant, the whole of his general costs of the action, and the 
defendant is entitled to recover from the unsuccessful plaintiff, the costs occasioned by his 
joinder as plaintiff.°*” 


[s 35.14] Co-defendants 


The court may order one defendant to pay the costs of another defendant.*”*? In a suit 
against a partnership of several partners, some of whom admitted and some of whom denied 
the partnership, those who denied were ordered to pay the costs of those who admitted.*”*4 
Where the claim of the plaintiff is in the alternative against different defendants and it is not 
unreasonable, the unsuccessful defendant might be asked to pay the costs of the successful 
defendant in addition to the costs payable to the plaintiff.” Where, in an action for damages 
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under the Fatal Accidents Act, 1855, an insurance company was impleaded as additional 
defendant at the instance of the original defendant, it was held that the original defendant can 
be asked to pay the costs of both — the plaintiff and the defendant company.” 


Separate costs should not be allowed to defendants if the defence is common to all, or 
their interests are the same.” But if their interests are diverse, they are entitled to appear by 
separate counsel and to costs so incurred.’ When a suit is laid against several defendants in 
possession of different items of properties, costs should be awarded to or against each defendant 
in proportion to the plaintiff's claim falling or succeeding against him.” 


Where two defendants join in defending an action, and judgment is entered for one and 
against the other, the successful defendant is prima facie entitled to receive from the plaintiff, 
half the cost incurred in the joint defence.” 


[s 35.15] Cost Upon Advocate 


The section does not confer any disciplinary jurisdiction, and a legal practitioner cannot 
be ordered personally to pay the costs of an application which is an abuse of the process of the 
court.?™! But a solicitor who purports to act for a non-existent party is personally liable to pay 

3942 
costs. 


Where an advocate filed a petition which was not maintainable and it appeared that 
the parties concerned were not consulted, the Supreme Court ordered him to pay the costs 
personally.™ The court has a discretion to award costs against a legal practitioner who has 
been found guilty of professional misconduct.*** Where an advocate appears as amicus curiae, 
an order should be made for payment of his costs.” Where an application for probate failed 
by reason of the mistake of the counsel, it was held that the court had a discretion to refuse 
costs to the successful defendant.*”° 


Where suit was decreed ex parte in consequence of non-appearance of counsel on date fixed 
for hearing on the premise of strike call given by advocates, and an application for setting 
aside ex parte order was made by appellant-company stating that appellant-company, being 
situated in another city it was not possible for it to make arrangements for appearance in court 
at short notice of strike call and from such a long distance, in special circumstances of case, 
non-appearance of appellant-company is attributable entirely to his counsel, ex parte order 
can be set aside subject to payment of cost. The advocate can be mulcted with cost of setting 
aside of ex parte decree. Since the court is adopting such a measure for the first time and the 
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counsel would not have been conscious of such a consequence befalling them, the court may 
direct the party to realise half of the amount of cost from the firm of the advocate or any one 
of its partners.’ 


[s 35.16] Forma pauperis 


When a suit instituted in forma pauperis is partly successful, the court has power to make 
such order for costs as it considers, in its discretion, proper not under O XXXIII, rules 10 and 
11, but under this section;*“* and the words “costs of and incidental to all suits” would include 
costs of the pauper application®” and the court fee payable on the plaint.’ 


[s 35.17] Nominal/No Cost 


Judicial notice can be taken of the fact that many unscrupulous parties take advantage of 
the fact that either the costs are not awarded or nominal costs are awarded on the unsuccessful 
party. Unfortunately, it has become a practice to direct parties to bear their own costs. In a large 
number of cases, such an order is passed despite the fact that section 35(2) of the Code. Such 
a practice also encourages filing of frivolous suits, or taking up of frivolous defences. Further 
wherever costs are awarded ordinarily the same are not realistic and are nominal. Section 35(2) 
provides for cost to follow the event. It is implicit that the costs have to be those which are 
reasonably incurred by a successful party except in those cases where the court, in its discretion, 
may direct otherwise by recording reasons thereof. The costs have to be actual reasonable costs, 
including the cost of the time spent by the successful party, the transportation and lodging, 
if any, or any other incidental cost besides the payment of the court-fee, lawyer's fee, typing 
and other costs in relation to the litigation. It is for the high courts to examine these aspects 
and wherever necessary, make requisite rules, regulations or practice direction so as to provide 
appropriate guidelines for the subordinate courts to follow.” 


The court may direct parties to bear their own costs where the law is settled for the first 
time,” or where the litigation arose because of ambiguity in the statute,”*? or where the 
court itself was in error, or where the appellant does not press part of his claim,’ or 
where the case involves important questions of law for decision,’ or where it is a test case 
and the unsuccessful respondent had to bear the brunt of the fight,” or when the question 
related to interpretation of a recent statute,*””* or where the court clarifies a confused juridical 
situation.” 


Where a suit for specific performance was dismissed and the defendant was found entitled 
to costs throughout, however, in view of pecuniary position of plaintiff, it was held that the 
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parties shall bear their own costs. Where the second appeal was dismissed, but since the 
respondent had not appeared and contested the appeal, no order as to cost was passed.””®' In 
the suit for recovery of money and for specific performance of agreement of sale, there was 
close relationship between parties, ie, they were real brothers, parties were directed to bear 
their own costs.** Although the applicant practiced fraud and suppressed the material facts 
before the tribunal under the Forest (Conservation) Act, 1980 as well as before high court, and 
so was liable to pay heavy costs to the state, but, since in the earlier part of the proceedings, 
forest officials then in-charge as well as the counsel engaged at that time were not properly 
conducting the case, the cost was declined. The plaintiffs suit for specific performance 
of agreement to sell immovable property was decreed. But the lower court, after considering 
the facts and circumstances of the case, exercised its discretion in not allowing costs to the 
plaintiff-respondent. After careful consideration of the facts and circumstances of the case and 
the evidence on record and also the arguments advanced by the counsel for the respondent, 
the high court found no ground to interfere with the discretion exercised by the lower court in 
disallowing costs to the respondent in the suit and also found it appropriate in this appeal also 
to direct both sides to suffer their costs.*”™ 


[s 35.18] Discretion not to be Delegated 


The discretion given to the court under this section cannot be delegated to the taxing 
officer.” 


[s 35.19] Costs Against Person not a Party to Suit 


Under the Code of Civil Procedure 1882, it was held that an order for costs cannot be 
made against a person who is not a party to the suit.* The decision, however, turned upon 
the phrase “party to the suit which it omitted in the present section”. A Full Bench of the 
Allahabad High Court has observed that the omission is significant and that the present 
section has a wider scope.” But costs should not be awarded against a stranger without 
giving him an opportunity to be heard on the point.” But, apart from cases where a next 


friend has been made liable for costs, there is no reported decision except the under-mentioned 


cases”® in which an order has been made for costs against a person not a party to the suit, but 


a decree for costs against a minor plaintiff would not be interpreted to be a decree for costs 
against his next friend.*””® Court may award costs against a litigant appearing in person, where 
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his behaviour has been reproachable.*””! The Rajasthan High Court, in one case, directed 
payment of “exemplary” costs of Rs 1000, in an appeal against the decision of a claims tribunal 
under the Motor Vehicles Act, 1988. The costs were awarded, because of the baseless defence 
put forth by the state road transport corporation. Order was made to recover the amount 
from the functionaries, who had given the advice to the corporation to contest the claim.” 
Persons interested on whose behalf a suit is brought under O I, rule 8, cannot be ordered to 
pay costs.”””* As regards an action for costs against a third person on the ground that he was the 
mover of, and had an interest, in the suit, it has been held by the Privy Council that such an 
action cannot be maintained in the absence of malice and want of probable cause.*””* 


Where a third party with no sufficient reason appears and defends an action separately, he 
must bear the costs of so doing, even though the plaintiff is unsuccessful in the action.*”” This 
is also so in the case of a formal defendant, against whom no relief is claimed.*°”° 


[s 35.20] Court Having no Jurisdiction to Try the Suit 


Court returning the plaint for presentation to the proper court, can grant costs against the 
plaintiff, but cannot make the payment a condition precedent to the presentation of the plaint 
in the proper court.*?”” 


[s 35.21] Out of What Property 


The court is not bound to order costs to be paid out of the estate. Such an order is generally 
made in favour of trustees, and in probate suits when the difficulty of construction is caused 
by the testator.*””* Where, in a suit under section 92 of the CPC, the surviving appellant is not 
solvent enough to pay the costs of the successful respondent, it is competent to a court to make 
an order for costs against the estate of the deceased appellant.” 


[s 35.22] Costs Where Relief is Claimed Against Defendants in the Alternative 


See note under the same head to O I, rule 3. 


[s 35.23] No Separate Suit for Costs 


Where a court has jurisdiction to deal with the question of costs, no separate suit will lie 
to recover costs, but where it has no jurisdiction to order costs, and costs are incurred, they 
may be made the subject of consideration as to damages in a subsequent suit.” A suit was 
filed for permanent injunction for restraining the defendant from asserting any right, title or 
interest in the motorcycle of the plaintiff. The defendant filed a miscellaneous application for 
an order directing the plaintiff to hand over the motorcycle to him. The hearing was adjourned 
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on failure of the plaintiff to file his reply, subject to payment of costs. On the adjourned date, 
the plaintiff failed to appear. Held, that the suit cannot be dismissed for non-payment of costs. 
Only the defendant's application can be disposed of.*?*! 


[s 35.24] Sub-section (2): Reasons in Writing 


If the court does not abide by the rule that costs should follow the event, it should record 
its reasons. 


[s 35.25] Costs Disallowed When Delay Arises in Appeals to the Privy Council: 
Supreme Court 


The Privy Council has said that litigants should use all speed to bring their cases to trial 
and make this injunction effectual by disallowing costs in case of delay in appeals to the Privy 
Council.” These observations would also be applicable to the Supreme Court, which can 
deprive a successful litigant of his costs on the ground of unreasonable delay in prosecuting 


the appeal. 


[s 35.26] Sub-section (3): Omitted 
The deletion of sub-section 3*™ of the Code in 1956 does not affect the right of the party 


to claim interest by way of restitution. Section 144 of the Code expressly provides that the 
court may order refund of costs and payment of interest, damages, compensation, which are 
properly consequential on such variation or reversal.’ 


[s 35.27] Appeal for Costs Only 


Decisions of a court of law fall into three classes, namely: 
(i) decrees (every decree is appeafable (section 96)); 
(ii) appealable orders (section 104); 


(iii) non-appealable orders (section 105). 


[s 35.27.1] When the Appeal is Against Decrees 


It is settled that an appeal lies for costs only when the costs are awarded by a “decree” if the 
order as to costs involves a question of principle, but it is not settled whether such an appeal 
lies if no question of principle is involved. A decree contains: 


(i) a decision on the rights of parties, hereinafter called item no 1; and 


(ii) a direction as to costs, hereinafter called item no 2. 
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A party, while appealing from item No 1 or any part thereof, may appeal also from item 
no 2. He may, at the hearing, abandon the appeal from item no 1 and may proceed with the 
appeal from item no 2.”*° But can he appeal from item no 2 only, without appealing from 
item no 1? In other words, does an appeal lie on a matter of costs only? All the high courts are 
agreed that such an appeal does lie: 


(i) where the order as to costs involves a matter of principle,*’ as where a formal party 
to a suit against whom no relief is claimed is made to pay the costs of the suit;*** or 


(ii) where there has been no real exercise of discretion in making the order as to costs. 
This may happen when a successful party is deprived of his costs**’ or is made 
to pay the costs of the losing party.” If the discretion was exercised in fact, the 
appellate court would not interfere merely because it would itself have exercised the 
discretion differently;*”! 


(iii) where the order as to costs proceeds upon a misapprehension of fact or law.” 


For brevity’s sake, one may describe all the three cases as cases where a question of “principle” 
is involved. Therefore, one may say that it is settled law that an appeal lies for costs only where 
the order as to costs involves a question of principle. But it is not settled whether an appeal lies 
for costs only, where no question of principle is involved. It has been held by the High Court 
of Calcutta that no appeal lies on a question of costs unless there is a question of principle 
involved.” On the other hand, it has been held by the High Court of Bombay that an 
appeal will lie for costs only, whether the order as to costs involves a question of principle or 
not.*?*4 The ground of the Bombay decisions is that every decree being appealable, any part of 
it is appealable, though it be the part relating to costs, whether there is a matter of principle 
involved or not. But even according to the Bombay decisions, though an appeal may lie for 
costs only, the appellate court will not, as a rule, vary or set aside the order of the lower court 
as to costs unless there is a principle involved and the principle has been violated. 


Does a second appeal lie on a matter of costs only? It has been held that it does, provided, 
there is a question of law or principle involved.*” 
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[s 35.27.2] When the Appeal is Against an Appealable Order 


In case of an appeal from a direction as to costs contained in an appealable order: the law as 
to appeal from a decision as to costs contained in an order (as distinguished from a decree) is 
that if the order is itself appealable, an appeal will lie from that part of the order which relates 
to costs.” But no second appeal lies on a matter of costs awarded by an appealable order, for 
no second appeal lies from any order passed in appeal under section 104.” 


[s 35.27.3] When the Appeal is Against an Non-appealable Order 


In case of an appeal from a direction as to costs contained in a non-appealable order, since 
no appeal lies from a non-appealable order, no appeal can lie from a direction as to costs 
contained in such order. Thus, if an order is made adjourning the hearing of a suit, and one 
of the parties is directed to pay the costs occasioned by the application for adjournment, he 
cannot appeal from the direction as to costs, for an order adjourning the hearing of a suit is 
not an appealable order, it not being in section 104(1) below.” But an order for costs which 
is not appealable is open to revision under section 115.*” 


[s 35.28] Letters Patent Appeal 


An order for costs is a judgment under clause 15 of the Letters Patent Appeal and an appeal 
lies against it. The maintainability of the appeal has nothing to do with the question as to 
under what circumstances the appellate court could interfere with the discretion of the trial 
court.*°° 


[s 35.29] Costs against Government 


The government, in an unsuccessful litigation, is liable to pay costs like any other 
unsuccessful party.” Irreversible damage had occurred to the eyes of a patient, operated 
upon in an eye camp. Social organisation espoused the cause of unfortunate victims and 
prosecuted it with diligence. State government was saddled with costs of the organisation, 
in the circumstances.“ The distribution of surplus land by the revenue authority were done 
with unjust and undue haste. The action performed on the part of was found to be mala fide 
against the petitioner hence a cost of Rs 5000 was against the revenue authority.“ While 
the state cannot be treated differently from any other litigant in the matter of condonation of 
delay, the court is “bound” to take into consideration the following factors: 


(a) red-tapism in government; 


(b) delays in correspondence; 


3996. Balkissen v Luchmeetput, (1882) ILR 8 Cal 91, p 94, Vasudev v Bhavan, (1892) ILR 16 Bom 241; Shib 
Kumar v Sheo, (1833) ILR 8 Cal 91. 

3997. See the Code of Civil Procedure 1908, section 104(2). 

3998. Balkissen v Luchmeeput, (1882) ILR 8 Cal 91. 

3999. Rikhiram Bhagwandas vv Ramlal, AIR 1961 MP 169. But see the amended section 115 of the Code of 
Civil Procedure 1908. 

4000. Aspee (India) Ltd v Dahunukar, AIR 1954 Bom 35 : (1954) ILR Bom 21; Kulasekara Naicker v Jagadambal, 
(1919) ILR 42 Mad 352 (FB); overruling Saravana Mudaliar v Rajagopala Chetty, (1907) 17 Mad LJ 569. 

4001. Secretary of State v Lown Karan, (1920) 5 Pat LJ 321, 327. 

4002. AS Mittal v State of Uttar Pradesh, AIR 1989 SC 1570 : (1989) 3 SCC 223. 

4003. Akhileshwar Mishra v State of Bihar, AIR 1995 Pat 10 (DB). 


652 Sec 35 Part I—Suits in General 


(c) habitual indifference of government officials or governments pleaders as distinct 
from the usual diligence of ordinary litigant or lawyers for private parties; 


(d) collusion or negligence by government officers or government pleaders or fraud; 
(e) damage to public interest or to public funds or interests of the state; 

(f) institutional or bureaucratic procedure as well as delays arising thereon; and 

(g) need to render substantial justice on merits. 


In the circumstances, an application for condonation of delay under section 5 of the 
Limitation Act, 1963 was allowed subject to cost of Rs 5,000 to be paid to the Legal Aid Board 
by the government initially and later fix the reasonability of delay on the concerned officers/ 
employees and recover the same from them.*™ The petitioner has lost the best period of his 
life due to the callous and unjust attitude of the Calcutta University, hence, he should be 
adequately compensated. The case was pending for a period of seven years and on a number 
of occasion the case had to be adjourned, therefore, a cost of Rs 10,000 was imposed against 
the university.“ The building of the petitioner company was unauthorisedly demolished by 
Regional Development Authority, hence, a cost of Rs 50,000 was awarded by the court against 
the Regional Development Authority.“ The telephone connection of the petitioner, a doctor, 
was arbitrarily disconnected on account of non-payment of bill. In the facts and circumstance 
of the case, a cost of Rs 20,000 was awarded in favour of the petitioner.“ In the interest of 
parties, all cases shall be heard together by same court.*° 


[s 35.30] Matrimonial Causes 


It is customary in the divorce division of the Calcutta High Court to direct a respondent 
husband to secure the costs of the petitioner-wife. But if the parties are members of the Jewish 
community and the cause is tried in the original civil jurisdiction of the high court and 
neither clause 35 of the Letters Patent Appeal nor the Indian Divorce Act, 1869 applies, then 
section 25 of the CPC will not justify such an order. In a divorce petition, the husband 
alleged ground of adultery against the wife. The character of wife was assassinated without 
any reason. The husband falsely implicated the dependant and obedient servant of the family; 
besides, false witnesses were brought to ruin the entire family. In the circumstances, a cost of 
Rs 10,000 was imposed against the husband which the wife was entitled to recover from 
the assets of the husband.*°'° In a matrimonial petition, the wife’s appeal was dismissed by the 
Supreme Court, however, the cost was awarded in favour of the wife as the court cannot ignore 
the social reality of a divorced wife in Indian society.“ 


4004. UOI v RP Builders, AIR 1995 Del 57 (DB). 

4005. Rasaraj Debnath v Calcutta University, AIR 1998 Gau 112. 

4006. Hindustan Petroleum Corpn v State of Bihar, AIR 1996 Pat 163; BM Habibullah v State of Tamil 
Nadu, AIR 1994 Mad 222; K Sai Reddy v Deputy Executive Engineer, Irrigation and Command Area 
Development, AIR 1995 AP 208. 

4007. Azeemur Rehman Siddiqui v UOI, AIR 1995 All 317 (DB); K Sajjan Singh v AP Electricity Board, AIR 
1997 AP 279 (DB). ` 

4008. Manjula Singh Chouhan v Vishal Singh Chouhan, (2019) 13 SCC 660 : Civil Appeal No. 11412 of 
2018, dectded on, 27 November 2018 (SC). 

4009. Samuel v Samuel, (1930) ILR 57 Cal 1089. 

4010. Rajeev Babu Rao, AIR 1996 Mad 262. 

4011. Saroj Rani v Sudshran Kumar Chadda, (1984) 4 SCC 90. 
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[s 35.31] Suit for Contribution Towards Costs 


A defendant is not entitled, as against a co-defendant to contribution in respect of costs to 
which both are liable unless there be some equity existing between him and the co-defendant.*°”” 


This view has however not been accepted in Kulada Prasad Mitra v Giribala Debya,*"’ 


where all the important cases on the point are considered. 


[s 35.32] Review of Taxation 


The court will always interfere and entertain a review of taxation where a question of 
principle is involved, but the court is generally unwilling to interfere where it is a question 
whether the master exercised his discretion properly, or if it is only a question of the amount to 
be allowed.*"* But the discretion of the master is not final even on a question of quantum, for, 
he is not at liberty to lay down a scale for discretionary charges which are out of all proportion 
to the work done.‘ If any point of principle is to be taken upon a review of taxation, the 
point of principle must have been properly raised in writing delivered to the other party and 
carried in to the taxing master; and this is a condition precedent to the right to apply for review 
to the judge in chambers.*°"® 


In taxation between two parties, only those costs are allowed which are strictly necessary for 
the purpose of the prosecution of the litigation, while in taxation between attorney and client, 
a party is allowed as many of the charges which he would have been compelled to pay to his 
own solicitor, as being costs of the suit which fair justice to the other party would permit. In 
VV Ruta v S Dalmia,” the High Court of Bombay allowed costs as between attorney and 
client, although the stock exchange, not a party to the suit, had appeared in response to a 
notice by the court to answer the contention that it was not a legal institution and that its rules 
were not valid. The high court justified its order on the ground that the exchange appeared 
and incurred costs not only to defend the validity of the institution but in protection of a 
large section of the public which dealt with or through it. If a solicitor incurs unusual or 
extraordinary expenses in excess of what would be allowed in taxation between party and party, 
without express authority from his client, such costs may be disallowed in taxation between 
attorney and client. In taxation between attorney and client, separate counsel for two sets of 
defendants will be disallowed, if the defences were not diverse, or if there was no reasonable 
probability of there being a substantial difference between the defences.: Rule 546 (now 
562) of the Bombay High Court Rules which disallows costs not necessary or proper for the 
attainment of justice or defending the rights of the party refers to party and party costs.*°"° 
Rule 559 (now 576) of the same rules provides that in case the solicitor’s bill is reduced in 
taxation by a sixth, the solicitor shall pay all costs regarding the taxation. This is a penalty 
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4018. Gorakhram v Pirozshaw, AIR 1930 Bom 92 : (1933) ILR 57 Bom 570. 
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for an exaggerated bill of costs, but the court has a discretion in exceptional cases to make a 
different order. 


D-a . . . . 021 
A solicitor, who purports to act for a non-existing person, is personally liable for costs.‘ 


A solicitor is not bound by the bill of costs which he once delivers to his client. He is at 
liberty to present another and revised bill for taxation.‘ An attorney instructing an advocate 
(OS) to appear on the appellate side of the high court is entitled to have the costs taxed by 
analogy on the scale in Appendix E to the Rules on the Appellate Side. 


A solicitor can recover by summary proceedings, his taxed costs from the deposit made in 
court under O XLV, rule 7.4 Discussing the rights of a solicitor with respect to his costs, the 
High Court of Bombay has stated in Jamaithram v Custodian of Evacuee Property: 


(i) that he can obtain an order in chamber for payment of his costs and 
execute it against his client as a decree; 


(ii) that he has got a lien over any property recovered or proceeds of any 
judgment obtained by his exertion; and 


(ili) that he can obtain a charging order. 


[s 35.33] Public Interest Litigation 


A petition was filed requesting that the police force camping in the college premises to 
check unruly elements be removed. The petitioners were neither student nor parents of any 
student, hence, they had no /ocus standi to move the high court and consequently, the petitioner 
was saddled with the cost of Rs 5,000.46 On a petition by an environmentalist organisation 
bringing to light pollution hazards caused by chemical industries in Bichhri village, the 

e ° : ° os 4 4 4027 
polluting industries were directed to pay cost of Rs 50,000 to the petitioner organisation. 


Arbitrary allotment of petrol pumps by Minister of State for Petroleum and Natural Gas was 
challenged by way of public interest litigation. Able assistance to the court, by the petitioner, 
held petitioner entitled to a cost of Rs 50,000, which was directed to be paid by the minister 
of state concerned personally.*°”* 


It is necessary to discourage people from bringing the petition which are motivated by 
merely personal interest in the name of public interest, for which they have no locus standi. 
Abuse of the process of the court, in the garb of public, adds to the court’s already heavy docket. 
This, at times, also results in manifest in justice to a public cause, because of interim orders. A 
cost of Rs 10,000 was imposed upon the petitioner for bringing frivolous litigation.“ 


In a case, the petitioner claiming himself to be a public spirited person filed a writ petition 
under Article 226 of the Constitution seeking action against officials responsible for wasteful 
expenditure of public funds in elections in Patna. The Delhi High Court found the petition to 
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4021. Narsingirji v Payne & Co, AIR 1933 Bom 317 : (1934) ILR 58 Bom 1. 
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4028. Common Cause (A Registered society) v UOT, AIR 1996 SC 3538 : (1996) 6 SCC 530. 
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be vague and also found that material facts relating to earlier petitions filed in Patna and Ranchi 
had been withheld. It was held that the petitioner was interest in filing frivolous petitions and 
dismissed the same with cost of Rs 25,000.40% 


[s 35.34] Delay in Deposit of Cost — Condonation of 


Where the writ petition was directed against an order whereby the application of the 
petitioner for deposit of cost; which ought to have been deposited within 15 days, failing 
which the order setting aside the ex parte order was to revive; has been filed after a lapse of 
six months and only explanation that has been given was that there was advocates’ strike it 
was held that such strike cannot be a ground for the condonation of delay because even if the 
advocates were on strike, the petitioner could have deposited the money in person.*°”! 


[s 35.35] Failure to Deposit Cost and Absence of Party — Effect 


On failure of petitioner to appear on a particular date and his non-payment of costs, he 
could be proceeded with ex-parte, order striking off his defence is not proper.“ 


43[S 35A] Compensatory costs in respect of false or vexatious claims 
or defences.—(1) If in any suit or other proceedings, ““{including an execution 
proceeding but *°”’[excluding an appeal or a revision]], any party objects to the claim 
or defence on the ground that the claim or defence or any part of it is, as against the 
objector, false or vexatious to the knowledge of the party by whom it has been put 
forward, and if thereafter, as against the objector, such claim or defence is disallowed, 
abandoned or withdrawn in whole or in part, the Court, “°**[if it so thinks fit], may, 
after recording its reasons for holding such claim or defence to be false or vexatious, 
make an order for the payment to the objector, by the party by whom such claim or 
defence has been put forward, of costs by way of compensation. 


4037(2) No Court shall make any such order for the payment of an amount exceeding 
4038[three thousand rupees] or exceeding the limits of its pecuniary jurisdiction, 
whichever amount is less: 


Provided that where the pecuniary limits of the jurisdiction of any Court exercising 
the jurisdiction of a Court of Small Causes under the Provincial Small Cause Courts 


4030. National Problem Solution Suggestion Board v UOI, 2007 (138) DLT 627 (DB). 

4031. Mohd Hanif v Niyat Adhikari, Laghoovad Nyayadhish, AIR 2002 All 288. 

4032. Black Diamond Glassware Put Ltd v Kusumlata Gupta, AIR 2004 Del 88. 
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4035. Substituted by Act 104 of 1976, section 14, for “excluding an appeal” (w.e.f. 1-2-1977). 
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and if it is satisfied of the justice thereof”. 

4037. See Amendment for Commercial Dispute of a Specified Value vide the Commercial Courts, Commercial 
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4038. Substituted by CPC (Amendment) Act 104 of 1976, section 14 (wef 1 -2-1977) for “one thousand 
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Act, 1887 (9 of 1887), “°*’[or under a corresponding law in force in *°*°[any part of 
India to which the said Act does not extend]], and not being a Court constituted 
44 [under such Act or law], are less than two hundred and fifty rupees, the High 
Court may empower such Court to award as costs under this section any amount not 
exceeding two hundred and fifty rupees and not exceeding those limits by more than 
one hundred rupees: 

Provided further, that the High Court may limit the amount which any Court or 
class of Courts is empowered to award as costs under this section. 

(3) No person against whom an order has been made under this section shall, by 
reason thereof, be exempted from any criminal liability in respect of any claim or 
defence made by him. 

(4) The amount of any compensation awarded under this section in respect of a false 
or vexatious claim or defence shall be taken into account in any subsequent suit for 
damages or compensation in respect of such claim or defence.] 


*SPECIAL AMENDMENT 


Commercial dispute of a Specified Value.—In its application to any suit in respect of 
a commercial dispute of a Specified Value, in section 35A, omit sub-section (2). 


[Vide Act 4 of 2016, Sec. 16 and Sch.—3 (w.r.e.f. 23-10-2015).] 
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[s 35A.1] State Amendment 


Uttar Pradesh.—The following amendments were made by Uttar Pradesh Act No. 24 
of 1954 section 2 and Schedule, Item 5, Entry 1 (wef 30 November 1954). 


(a) In Section 35A, for the existing sub-section (1) substituted as below:— 


(1) if in any suit or other proceeding, including proceedings in execution, but not 
being an appeal or revision, the court finds that the claim or defence or any part 
thereof is false or vexatious to the knowledge of the party by whom it has been 
put forward and if such claim or defence or such part is disallowed, abandoned 
or withdrawn in whole or in part, the court may, after recording its reasons for 
holding such claim or defence to be false or vexatious, make an order for the 
payment to the successful party of costs by way of compensation irrespective of 
the decision on other issues in the case. 

(b) Sub-section (1A) has been inserted by Act 57 of 1976:— 

(1A) The provisions of sub-section (1) shall mutatis mutandis apply to an appeal 
where the Appellate court confirms the decision of the trial court and the trial 
court has not awarded, or has awarded insufficient, compensatory cost under 
that sub-section. 


4039. Inserted by.Act 2 of 1951, section 7 (w.e.f. 1-4-1951). 
4040. Substituted by the Adaptation of Laws (No. 2) Order, 1956, for “a Part B State”. 
4041. Substituted by Act 2 of 1951, section 7, for “under that Act” (we.f. 1-4-1951). 
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[s 35A.2] History of the Section 


This section was added into the Code by Act 9 of 1922, and by section 7 of the Code of 
Civil Procedure (Amendment) Act, 1951, in the first proviso to sub-section (2) the words and 
letter—“or under a corresponding law in force in a Part B State” were inserted after the figures 
“1887” and the words ‘under such Acts or law’ were substituted for the words “under that 
Act”. The section did not come into operation until the local government, with the previous 
sanction of the Governor-General in Council, by notification in the local Official Gazette, 
directed that the Act shall come into force in the province on such date as may be specified in 
the notification. But, now, by section 19 of the Code of Civil Procedure (Amendment) Act, 
1951, this section, together with other amendments made by the said Act IX of 1922, has 
been extended to the whole of India except a few states specified in section 1, sub-section (3) 
of the Code. By the Civil Procedure Code Amendment Act, 1956, in sub-clause (1) the words 
“including an execution proceeding but excluding” were substituted for the words not being 
and the words “if it so thinks fit’ were substituted for the words “if the objection has been 
taken at the earliest opportunity and if it is satisfied of the justice thereof”. In sub-clause (2) 
the words “in any part of India to which the said Act does not extend’ were substituted for “a 
Part B State” by the Adaptation of Laws O II of 1956. The Amendment Act, 1976, has further 
amended sub-section 1 to exclude from its operation revision proceedings. By substituting 
for the words “one thousand rupees” the words “three thousand rupees” the legislature has as 
a deterrent to false or vexatious claims and defences, authorised the courts to award a higher 
amount by way of compensation.*” 


The Law Commission of India, in its 240th Report has recommended that section 35A 
(Compensatory costs for false or vexatious claim/defence) should be recast to have a better 
check against false and frivolous litigation. The thrust of the proposed amendment is to raise 
the ceiling from rupees three thousand to rupees one lakh and creation of Judicial Infrastructure 
Fund into which part of the costs shall be ordered to be deposited. 


[s 35A.3] Scope 


The award of costs under this section is in the discretion of the court.*°*? This section is 
intended to deal with exceptional cases in which costs under section 35 would not afford 
sufficient compensation. Therefore, before awarding costs under this section, the court should 
satisfy itself that the claim was false or vexatious to the knowledge of the party who put it 
forward and that the interests of justice require the award of such costs and that further, a claim 
therefore had been made by the party at the earliest opportunity.4™ 


The court while exercising powers for award of compensatory costs under section 35-A 
should exercise discretion. Discretion means judicial discretion, not whim, caprice or fancy of 
a judge. Thus, where an examinee had challenged the evaluation of his answer-scripts by the 
Higher Education Council, it was held by a Full Bench of the Calcutta High Court held that 
the court directing pre-trial deposit for production of answer-sheets before Court, is to decide 
how the amount deposited has to be appropriated and to what extent costs are to be paid.‘ 


4042. But see, Sri Krishnapur Mutt vv Gopalakrishnayya, (1965) 2 Mys LJ 93. 

4043. Vittal vv Parasuram, AIR 1954 Ngp 192. 
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Judicial notice can be taken of the fact that many unscrupulous parties take advantage of 
the fact that either the costs are not awarded or nominal costs as awarded on the unsuccessful 
party. Unfortunately, it has become a practice to direct parties to bear their own costs. In large 
number of cases, such an order is passed despite section 35(2) of the CPC. Such a practice also 
encourages filing of frivolous suits. It also leads to taking up of frivolous defences. Further, 
wherever costs are awarded, ordinarily, the same are not realistic and are nominal. When 
section 35(2) of the Code provides for cost to follow the event, it is implicit that the costs 
have to be those which are reasonably incurred by a successful party except in those cases 
where the court, in its discretion, may direct otherwise by recording reasons thereof. The costs 
have to be actual reasonable costs including the cost of the time spent by the successful party, 
the transportation and lodging, if any, or any other incidental cost besides the payment of the 
court fee lawyer's fee, typing and other cost in relation to the litigation. It is for the high courts 
to examine these aspects and wherever necessary make requisite rules regulations or practice 
direction so as to provide appropriate guidelines for the subordinate courts to follow.***° 


It has been held that a bare perusal of section 35A shows that the bar operates on the Indian 
courts with regard to the imposition of costs in respect of false or vexatious claims or defences. 
The bar was not found to be attracted in Alcon Electronics Put Ltd v Celem, SA of FOS 34320 
Roujan, as the court that had ordered the costs was the High Court of Justice in England, which 
was not governed by the provisions of the CPC and that the respondent merely approached the 
Indian courts for the satisfaction of a foreign decree. Moreover, the nature of compensatory 
costs prescribed in section 35A is different from “costs” dealt with in section 35 as the former 
is limited to the claims of defences of a party which are frivolous or vexatious. It is settled that 
before awarding costs under section 35A, the court should satisfy itself that the claim was false 
or vexatious to the knowledge of the party who put it forward and that the interests of justice 
require the award of such compensatory costs. In the instant case, no claim had been advanced 
by the appellant that the claim filed by the respondents was false or vexatious; therefore, the 
bar in section 35A was not applicable. *°” 


It cannot be said of a claim that it is frivolous when it involves complicated questions calling 
for elaborate consideration.““* Where a suit was filed for damages for breach of a contract 
and it was found that the contract was forged, compensatory costs were awarded under this 
section.“ The Supreme Court has, in a recent case, exhorted the trial courts to exercise 
power under this section once they are satisfied that the litigation was inspired by vexatious 
motives and was altogether groundless.*° Costs under this section have been awarded in writ 
petitions.*°*! Extraordinary jurisdiction under Article 226 of the Constitution should not be 
allowed to be misused. Where the high court comes to the conclusion that the petitioner has 
approached the court with unclean hands, or has filed a writ petition stating facts which are 
false, the petitioner must be penalised with penal consequences. If the high court finds either 
that a false statement has been made by the petitioner, or that he has come with unclean 
hands, the court should suitably penalise such a person.“ Section 35(1) of the Code itself 
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excludes appeals and revisions from its scope. Compensatory costs under section 35A cannot 
be awarded by the appellate court even if the claim or defence raised by the parties is false, 
vexatious or frivolous.” 


A lady litigant appeared in the Supreme Court in person but refused to argue on merits of 
the case, the points raised by the counsel for the opposite party. She also used foul language for 
some of the counsels associated with the proceedings in spite of being cautioned by the court. 
The lady was well aware with the conduct of judicial process and there were no extenuating 
factors for her behaviour. Under these circumstances the court imposed exemplary cost of Rs 5 
lacs.‘ Bedi J speaking for the Division Bench of Supreme Court observed as follows: 

A resume of the facts clearly reveal the incorrigible and recalcitrant attitude of the 

respondent. We could perhaps condone her errant conduct if she was merely a highly 
strong and impetuous lady oversensitive to her case and unaware of the nuances of the 
law and the decorum to be maintained in court but we are satisfied that no ignorance nor 
mental imbalance is discernible which can be pleaded in extenuation of her behaviour. 
The record reveals that she is well aware of the conduct of judicial process and the law and 
facts relating to her case, but she has evolved a strategy which has thus far kept her in good 
stead as it has been designed to filibuster the proceedings in case she finds that they are not 
taking the direction that she has chalked out and that despite her conviction for contempt 
of court on two occasions and numerous admonitions and warnings notwithstanding, she 
has remained unfazed and has in a most unbecoming manner relentlessly and ruthlessly 
pursued the litigation.” 


In a suit for eviction, where the tenants had deliberately prolonged harassment of the 
landlord in lingering on frivolous litigation, the high court directed to pay cost of Rs 10,000, 
apart from the arrears rent,“ 


In a case relating to fire insurance, the Branch Manager as well as the Divisional Manager of 
the Insurance Company had recommended specifically that the claim of the insured should be 
paid. But the company still rejected the claim without giving specific reasons. The Himachal 
Pradesh High Court held that Insurance Company is a public body and is accountable to 
the public; it cannot waste time and money on frivolous and vexations litigation. With 
this observation the high court imposed exemplary cost of Rs 10,000/- on the insurance 
company.*°” 


In execution proceedings of an eviction decree, the judgment-debtor avoided the execution 
of the decree for a year and a half and subjected the decree-holder to litigation costs before 
different forums, the high court imposed a cost of Rs 1 lac to be paid to the decree-holder. 
It was observed that cost imposed should be actual and reasonable including the cost of time 
spent by the successful party in pursuing the litigation.*””® 


The Supreme Court has held that power to levy exemplary cost should be exercised 
sparingly to advance justice. It should not be used as a threatening and oppressive tool. It was 
observed that exemplary costs should be levied only when the claim is found to be false or the 
party is guilty of fraud, misrepresentation etc. Thus, in a writ petition against eviction order 
passed against a Government servant from Government quarter, it was held that imposition of 
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exemplary cost was improper as the Government servant had retained the quarter for 10 years 
on the basis of an interim stay order granted by the Appellate Court.” 


The petitioner making reckless and wanton allegations against respondent, especially in 
the matter of his personal and private life. The petitioner pursued the allegations despite stout 
denial by the respondent in his counter affidavit. The main charge of mala fide against the 
respondent not proved, hence, a cost of Rs 5000 imposed against the petitioner.*°” The only 
question is whether the judgment-debtors need be arrested as ordered by the court in execution 
of a decree. The Kerala High Court observed that the judgment-debtors must be given an 
opportunity to avert the order for their arrest by compensating the plaintiff in a reasonable 
manner for their act of violation. A compensatory cost of Rs 5000 was imposed against the 
judgment-debtors to avert the arrest as per the order of the lower court. ®® In a suit for 
possession of a church building, the defendant, a priest, is unnecéssarily involving himself 
into litigation arising out of the objection as to valuation of suit the suit was filed in the year 
1986. However, written statement was not filed for almost 10 years, hence, an exemplary cost 
imposed upon the priest. “°° The officers of the electric board filed false or incorrect statement 
in the counter affidavit; it was held that in the circumstances, exemplary cost and the cost of 
the petition were directed to be paid to the petitioner board by way of adjustment towards 
future bills. The electricity board was also permitted to recover the said cost from the officers 
who issued the impugned bill. The Supreme Court*™ has approved the imposition of costs 
to the tune of Rs 10 lakhs for filing a false or misleading affidavit in the court. The court also 
took a strong view against such filing and held that it should be strongly discouraged. 


[s 35A.4] Party 


The section introduces the word “party” which has been omitted in section 35. But an 
order for compensatory costs has been made against a next friend.“ Compensatory costs can 
be awarded against a defendant who instigated the plaintiff to bring the unsuccessful suit.*°% 

8 


The court has no power to award compensatory costs without giving reasons and unless the 


point is raised.“ 


[s 35A.5] Sections 35-A and 35-B 


Section 35B, which is narrower than section 35A, concerns itself with the “hearing of a 
suit or for taking any step therein”. In contrast, section 35A uses the words “any suit or other 
proceedings”. Section 35B(1) would not, ordinarily, apply to the type of proceedings such as 
notice of motion, taken out for restoration of the suit itself.“°® 
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[s 35A.6] Appeal 


An order awarding compensation under this section is appealable under section 104(ff). 
But an Appellate Court cannot make an order when the original court has omitted or refused 
to do so.*°® See proviso to O XLI, rule 33. 


In a case where there was utter lack of legal authority for deprivation of the respondent's 
property by the appellants who were state authorities, the appeal was dismissed with exemplary 
costs of Rs 25,000.17? When the entire history of litigation showed cussedness and lack of 
bona fides on part of tenant, apart from his tenacity and determination to prevent landlord 
from enjoying the fruits of the decree, exemplary costs of Rs 20,000 were imposed on the 
tenant-respondent.*””! 


The appeal which was bereft of any merit is liable to be dismissed. The Supreme Court was 
at pains to note that by his acts of omission and commission, the said secretary had consistently 
and persistently deprived the respondent no 1 of the duty to assume and discharge his duties 
as member and president of the municipal council, despite his election from 2 January 1998 
till date. The term of the office of the municipality was a fixed term out of which three years 
of the respondent no 1 had been wasted in uncalled for and forced litigation upon him. No 
law can compensate the loss of opportunity provided to the respondent no 1 for serving the 
people after his election as member and president of the municipality. The Supreme Court 
found it a fit case to award exemplary costs and was of the firm view that such costs should not 
be burdened upon the state exchequer. The said secretary who was responsible for the violation 
of the statutory provisions and weakening the concept of rule of law, was therefore personally 
liable to pay the costs from his own pocket. While dismissing this appeal, the Supreme Court 
directed the said secretary to personally pay the costs of Rs 25,000 to the respondent no 1 
within a period of two months.” 


473[§ 35B] Costs for causing delay.—(1) If, on any date fixed for the hearing of 
a suit or for taking any step therein, a party, to the suit— 
(a) fails to take the step which he was required by or under this Code to take 


on that date, or 


(b) obtains an adjournment for taking such step or for producing evidence or 
on any other ground, 


the Court may, for reasons to be recorded, make an order requiring such party to 
pay to the other party such costs as would, in the opinion of the Court, be reasonably 
sufficient to reimburse the other party in respect of the expenses incurred by him in 
attending the Court on that date, and payment of such costs, on the date next following 
the date of such order, shall be a condition precedent to the further prosecution of— 


(a) the suit by the plaintiff, where the plaintiff was ordered to pay such costs, 
(b) the defence by the defendant, where the defendant was ordered to pay such 


costs. 
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Explanation.—Where separate defences have been raised by the defendants or 
groups of defendants, payment of such costs shall be a condition precedent to the 
further prosecution of the defence by such defendants or groups of defendants as have 
been ordered by the Court to pay such costs. 


(2) The costs, ordered to be paid under sub-section (1), shall not, if paid, be included 
in the costs awarded in the decree passed in the suit; but, if such costs are not paid, a 
separate order shall be drawn up indicating the amount of such costs and the names 
and addresses of the persons by whom such costs are payable and the order so drawn 
up shall be executable against such persons. ] 


SYNOPSIS 


Es) ie I se a See [s 35B.5] Condonation of Delay ............s:-s-se0 
[s 35B.2] Sections 35-A and 35-B...........seseeeeee 663 | [s 35B.6] Cost Should Be Reasonable ................ 666 
[S3SB. 3) Jude Morice... LoS iiaeie: [s 35B.7] Repeated Applications................:.s00++ 


[s 35BAP Dieco i La HR his [s 35B.8] Waiver of REIS DE... 


[s 35B.1] Scope 


The section has been added to discourage parties to litigation from causing undue or 
unnecessary delay in the prosecution of the suit at any of its stages. To that end, it empowers 
the court to order compensatory costs, which are irrespective of the ultimate result of such 
suit. The section further makes payment of such costs a condition precedent to the further 
prosecution of the suit or the defence, as the case may be, by the concerned plaintiff or the 
defendant. 


The explanation clarifies that in the case of different groups of defendants who have raised 
different defences, the group that fails to comply with the order of costs will be deprived of the 
right to defend but not the other group or groups.“ 


The facts of the case showed that litigants and his successors-in-interest tried all possible 
methods to outwit the law and, in the process, stifled the justified cause for a period of 36 
years. They changed their stand, depending upon their convenience from time to time and 
were undeterred even in concealing the proceedings instituted in one court to another where 
they shifted their stand. Their natural anxiety to save the land within the frame work of law is 
understandable but then in such a pursuit, if they were to go against law and base their defence 
totally on false and frivolous grounds, they would certainly earn the wrath of the court and 
would be asked to pay compensatory costs. The high court was thinking of burdening them 
with one lakh rupees as costs but the fact that they, in this long drawn litigation, were able to 
get one order in their favour also from the learned single judge of high court, where proper 
facts could not be projected, the high court reduced the costs to Rs 50,000.*°” 


In an eviction suit, the judgment-debtor was able to avoid execution of the decree by 
involving the landlord in a series of frivolous litigations and even after 39 years the landlord 
was unable to reap the fruits of decree. It was held by the Allahabad High Court that it was a 


fit case where instead of directing the Executing Court to conclude the execution proceedings, 
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direction should be issued to judgment-debtor to hand over vacant possession. The court 
further imposed a fine of Rs 50,000.46 


In Jhau Lal,” the trial court had dismissed the suit by invoking its powers under section 35-B 
for non-payment of costs. Being aggrieved by the said order, the appellant-plaintiffs had filed 
civil revision petitions. While disposing of the said civil revision petitions, the high court 
observed that the suit filed by the plaintiffs/appellants was not maintainable, based on the 
claim made that they are the owners of the property on the basis of adverse possession. The 
Supreme Court held that while deciding the civil revision petitions, the high court should have 
concentrated primarily on the ground on which the trial court had dismissed the suit of the 
plaintiffs/appellants. There was no reason for the high court to have observed in its order that 
the suit itself was not maintainable before the trial court and remanded the matters to the high 
court for fresh disposal in accordance with law. 


[s 35B.2] Sections 35-A and 35-B 


See notes under section 35-A. 


[s 35B.3] Judicial Notice 


Judicial notice can be taken of the fact that many unscrupulous parties take advantage of 
the fact that either the costs are not awarded or nominal costs as awarded on the unsuccessful 
party. Unfortunately, it has become a practice to direct parties to bear their own costs. In large 
number of cases, such an order is passed despite section 35(2) of the CPC. Such a practice 
also encourages filing of frivolous suits. It also leads to taking up of frivolous defences. Further 
wherever costs as awarded, ordinarily the same are not realistic and are nominal. When 
Section 35(2) provides for cost to follow the event, it is implicit that the costs have to be those 
which are reasonably incurred by a successful party except in those cases where the court in 
its discretion, may direct otherwise by recording reasons thereof. The costs have to be actual 
reasonable costs including the cost of the time spent by the successful party, the transportation 
and lodging if any or any other incidental cost besides the payment of the court fee lawyers 
fee, typing and other cost in relation to the litigation. It is for the high courts to examine these 
aspects and wherever necessary to make requisite rules, regulations or practice direction so as 
to provide appropriate guidelines for the subordinate country to follow.“ 


[s 35B.4] “Directory” 


The provision in section 35B is “directory”, according to the Patna High Court,’ 
dissenting from the High Court of Punjab and Haryana.‘*° 


The reasoning of the Patna High Court is as under: 


It will be noticed that in Section 35B, there are two parts—one providing for dismissing 
of suit or striking out the defence, as the case may be, and the other for realisation of the 
test by execution. If the first part of the section is mandatory, then not only the suit is 
dismissed when the defaulter is the plaintiff or the defence is struck off if the defaulter is 
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the defendant, but also he cannot escape in paying the cost. The party, thus, suffers twice. 
This could not be the intention of the Legislature. 


The Himachal Pradesh High Court has held that the provisions of section 35-B for 
imposition of costs for causing delay is directory and not mandatory. The court may not stop 
further prosecution of the suit by plaintiff for non-payment of costs. It has been further held 
that an order dismissing the suit for non-payment of costs in essentially an order dismissing 
the suit for non-prosecution and would not amount to a decree. The remedy available to an 
aggrieved party is to apply to the court under section 151 of the code for recalling that order 
and provisions of O IX, rule 9 of the Code are not applicable.“ 


Final word on this point has been pronounced by the Supreme. It has been held that the 
words further prosecution of suit’ mean further participation, but non-payment of cost does 
not entail dismissal of suit.4°* 


Raveendran J speaking for the Supreme Court Bench, has explained the point in the 
following words: 


Section 35B provides that if costs are levied on the plaintiff for causing delay, payment of 
such costs on the next hearing date, shall be condition precedent to the further prosecution 
of the suit by the plaintiff. Similarly, if costs are levied on the defendant for causing delay, 
payment of such costs on the next date of hearing, shall be a condition precedent to 
the further prosecution of the defence of the suit by the defendant. This takes us to the 
meaning of the words ‘further prosecution of the suit’ and ‘further prosecution of the 
defence’. If the legislature intended that the suit should be dismissed in the event of non- 
payment of costs by plaintiff, or that the defence should be struck off and suit should 
be decreed in the event of non-payment of costs by the defendant, the legislature would 
have said so. On the other hand, legislature stated in the rule that payment of costs on the 
next date shall be a condition precedent to the further prosecution of the suit by plaintiff 
(where the plaintiff was ordered to pay such costs), and a condition precedent to the further 
prosecution of the defence by the defendant (where the defendant was ordered to pay such 
costs). This would mean that if the costs levied were not paid by the party on whom it is 
levied, such defaulting party is prohibited from any further participation in the suit. In 
other words, he ceases to have any further right to participate in the suit and he will not be 
permitted to let in any further evidence or address arguments. The other party of course be 
permitted to place his evidence and address arguments, and the court will then decide the 
matter in accordance with law. We therefore reject the contention of the respondents that 
section 35-B contemplates or requires dismissal of the suit as an automatic consequence of 
non-payment of costs by plaintiff.*°* 


Where an application for the dismissal of the suit for non-payment of costs for adjournment 
is filed one year after the date fixed for the payment of costs, section 35 is not attracted. Such 
dismissal by the trial court is illegal and can be revised.“ Though the language employed in 
section 35B is pre-emptory, the word “shall” does not necessarily indicate that a court which 
was seized of the case had no discretion in the matter. Further, no injustice had been caused 
in the instant case, as the rights of the parties were duly safeguarded. Hence, the high court 
would not interfere under section 115.45 A suit cannot be dismissed merely because plaintiff 
fails to pay costs ordered by the court to be paid by the plaintiff, being costs occasioned by an 
adjournment granted at the plaintiffs request on condition of payment of costs. ‘°$ 
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Where, for the non-payment of costs, a provision prohibited further prosecution of the 
suit or defence, the provision is directory. It does not mean that the party against whom costs 
are awarded, should be given a long rope to keep the proceedings deferred until it is pleased 
to deposit the costs. The enlargement of time in this connection, by exercising power under 
section 148 of CPC has to be granted, only in cases where the court is satisfied that the default 
is not willful or the conduct of the party is not contumacious. The party ordered to pay 
costs cannot be allowed to defeat the very purpose of section 35B, by acting negligently or 
contumaciously. Section 35B does not apply to rent control proceedings. But the rent controller 
can adopt its principle.” Plaintiff was allowed to file certain documents on payment of costs 
to the defendant. The plaintiff failed to pay costs, on the date next following the date of order. 
It was held that the plaintiff cannot, under section 35B, be debarred from prosecuting the 
case. Section 35B is an extreme penalty and it should not be imposed unless the case squarely 
falls within the four corners of the section. Being a penal section, it is to be construed very 
strictly. Plaintiff was allowed time to file replication on payment of costs. Costs were not 
paid along with the replication. Court permitted payment of costs on subsequent date. The 
order is neither invalid nor did it cause injustice to defendant. Interference in revision is not 
warranted. Hence, the high court would not interfere under section 115,40% 


Section 35B does not debar the defendant from prosecuting the case for ever if he fails 
to pay the costs ordered by the court under section 35B. The court can order that unless the 
defendant pays the costs, he will not be allowed to enter upon his defence. Where no date is 
fixed in the order for the payment of costs, such a condition cannot be read into the order.*°”° 


Section 35B is mandatory. If a party fails to pay the costs on the next date, the court is 
bound to disallow prosecution of the suit or defence (as the case may be). In the event of the 
party failing to pay the costs on the date next following the date of the order imposing the 
costs, it is mandatory on the court to disallow the prosecution of the suit or defence, as the 
case may be. No other extraneous consideration would weigh with the court in exercising its 
jurisdiction against the delinquent party. However, in cases where costs are not paid as a result 
of the circumstances beyond the control of the defaulting party, the court will be within its 
jurisdiction to exercise its powers under section 148 of the Code in favour of the defaulting 
party, if a strong case is made out for the exercise of such jurisdiction.” 


[s 35B.5] Condonation of Delay 


Condonation of delay is in the discretion of the court. Courts should be liberal in the 
matter of condoning delay in the interest of justice and the party should not be penalised for 
the fault of his advocate and should be given opportunity to defend the suit.“°? Defendant 
failed to pay costs, even on the last date, when the written statement was filed. But he offered 
to pay the costs on the date, when the case was taken up for hearing. It was held that the trial 
court should not have ordered that the defendant be debarred from prosecuting the suit.4° 


In a case under the Delhi Rent Control Act, 1956 there was late deposit of rent amount and 
the court imposed costs to be paid within 30 days as a condition for giving the benefit under 
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section 14(2) of the Act. The cost was not paid ever during the extended period. It was held by 
the high court that the appeal was rightly dismissed by the Rent Control Tribunal.*” 


Discretion of condonation of delay is with the court and courts should be liberal in the 
matter of condoning delay in the interest of justice and the party should not be penalised for 
the fault of his advocate and should be given opportunity to defend the suit. Where the party 
came to know of ex parte decree only when he received the notice of its execution though he 
had duly handed over written statement to his counsel and was expecting communication from 
him, considering bona fide that the suit was yet pending, the delay, even though inordinate, in 
making application to set aside ex parte decree ought to be condoned. However, the applicant 
was saddled with costs of Rs 1,000.” 


[s 35B.6] Cost Should Be Reasonable 


In view of the fact that the costs occasioned by the adjournment ought to be reasonable 
and not by way of penalty, the award of Rs 20,000 as costs after arguments are concluded, and 
that also to enable learned counsel for the appellant to cite few decisions are by way of penalty. 
The same cannot be treated as adjournment costs to compensate the opposite party. The costs 
imposed in the facts and circumstances cannot be said to be reasonable one. They are punitive 
in nature and cannot be said to be the costs, which would be costs commensurate with the 
costs occasioned by the adjournment. Thus discretion in the case was not properly exercised in 
the matter of imposing costs.*°”° 


[s 35B.7] Repeated Applications 


If repeated applications calling for the records are made without good or sufficient 
reasons, the court will be at liberty to impose cost for wasting public time and delaying the 
proceeding.“ 


[s 35B.8] Waiver of Right 


According to a Full Bench of the High Court of Punjab and Haryana, where the issue as to 
non-payment of costs ordered under section 35B is not raised by the parties, nor taken note of 
by the court, then there is a waiver of the right arising under the section by the party entitled 
to costs, and the issue cannot be raised on subsequent dates. The court gave the following 
reasoning in support. The high court pointed out that an order for the payment of costs, is 
plainly one in favour of the individual litigant. “Now, on general principles even, it is plain that 
(the) person in whose favour such a right accrues, may waive the same. Obviously, it would be 
untenable to hold that a party must be compelled to exercise a right vested in him. Therefore, 
it would follow that if such a right can be waived expressly, then, equally, it may be so done 
impliedly, or at least deemed to be so in the eye of the law. In the context of section 35B, if, on 
the date next following the date of the order of the payment of costs, the issue is not raised by 
either of the parties or taken notice of by the court, and the case is allowed to proceed further, 
it would follow that the party having the right to bar the further prosecution of the suit or the 
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defence has waived its right. “Thereafter, it would not be possible to again exercise the ghost of 
the stringent provisions of section 35B at any and every subsequent date”.*°”* 


Placing reliance on the above mentioned Full Bench decision, the Delhi High Court held 
that where the party entitled to cost awarded by court fails to raise object as to non-compliance 
on the date fixed for such payment, it will not be open to the party to re-open the issue of their 
Will on subsequent date and seek barring of further prosecution or defence under section 35-B. 
Implied waiver of the right would arise.40 
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PART II 
EXECUTION 


General 


'[[S 36] Application to orders.—The provisions of this Code relating to the 
execution of decrees (including provisions relating to the payment under a decree) 
shall, so far as they are applicable, be deemed to apply to the execution of orders 
(including payment under an order).] 


SYNOPSIS 


High Court Amendment..............+++ [s 36.4.3] The Decree must not 


[s 36.2] Section Prior to its Substitution........ 669 be Time-Barred...........+++-. 672 
Te Se OE ee eee 670 [s 36.4.4] Decree should not be 
[s 36.4] What Decrees may be Executed........ 670 a NUMI R E coos, 672 
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[s 36.4.2] The Decree to be [s 36.6] Merger of DEES paR CS- 675 


Executed must be 
a Subsisting Decree.......... 


[s 36.1] High Court Amendment 


Calcutta.—lInsert the words “and of the presidency Small Cause Courts Act, 1882”, 
after the words “of this Code” and before the words “relating to”; and the words “and except 
as therein otherwise provided”, after the words “are applicable” and before the words “be 


deemed to”.—Calcutta Gazette, Pt I, dated 20 April 1967. 


[s 36.2] Section Prior to its Substitution 


The section, prior to its substitution ran as below: 

The provisions of this Code relating to the execution of decrees shall, as far as they are 
applicable, be deemed to apply to the execution of orders. 

The only change made in the new section is that whereas the section did not expressly state 
that provisions relating to the execution of a decree or order include payment under a decree 
or order, the amended section declares this by including an express provision to that effect. The 
effect of the amendment is only clarificatory. The inclusive provision therefore does not make 
any material difference to the commentary set out below. 


1. Substituted by Act 104 of 1976, section 16, for section 36 (w.e.f. 1-2-1977). 
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[s 36.3] Execution 


Execution is the enforcement by the process of the court, of its own decrees. The main 
rules of procedure are enacted in this part of the Code of Civil Procedure, 1908 (CPC) and 
minor rules are relegated to O XXI. These provisions apply to the decrees, which are capable 
of execution. There is no question of execution in regard to decrees that are purely declaratory. 


In a case relating to a decree for specific performance of agreement to sell, where the 
judgment-debtor objected to execution on the ground that it was an agricultural land and 
Agricultural Tenancy Act was applicable, it was held by the Bombay High Court that neither 
the defendants nor their father were tenants and no certificate to that effect was filed and as 
such the provisions of the said Act would not apply.’ 


[s 36.4] What Decrees may be Executed 


[s 36.4.1] Decree of the Court of First Instance Until Appeal and After That, 
the Decree of the Court of Last Instance 


When the appellate court makes a decree, the decree of the original court is merged in that 
of the superior court, and it is the latter decree alone that can be executed.’ Where, pending 
an appeal, the execution of the first court’s decree was stayed and it was revived after the 
appeal from the decree was dismissed, the omission to file a new application for execution of 
the appellate decree was treated as a mere technical defect.‘ If the appellate court rejects the 
appeal under O XLI, rule 10, its order is not a decree;> nor if it dismisses the appeal for default 
of appearance;° or for want of prosecution;’ nor if the appeal abates* or is withdrawn.” In all 
these cases, there is no decree of the appellate court, and the decree to be executed is that of 
the original court. This would also seem to be the case when the appeal is summarily dismissed 
without notice to the respondent, but the cases are conflicting.” But when the appeal is heard, 
O XLI, rule 32 requires that the judgment should confirm, vary or reverse the decree from 
which the appeal is preferred;'! and the decree capable of execution is the decree of the court 


2. Gokuldas Rama Gaude v VG Quenium, 2007 (3) AIR Bom R 353 : (2007) 4 All MR 463 : (2007) AIHC 
2022. 

3. Jowad Hussain v Gendan Singh, AIR 1926 PC 93 : (1925-26) 53 IA 197 : (1927) ILR 6 Pat 24, 28; 
affirming, Saiyid Jowad Hussain v Genda Singh, (1922) ILR 1 Pat 444; Ekram Hussain v Musammat 
Umatul Rasul, AIR 1931 Pat 27 : (1930) ILR 9 Pat 829; SM Hashim v JA Martin, AIR 1927 Rang 
104 : (1926) ILR 4 Rang 562; Dayaram Kashiram Shimpi v Bansilal Raghunath Marwadi, AIR 1953 Bom 
214 : (1953) ILR Bom 387 : (1953) 55 Bom LR 30. 

4. Pateshwari Prasad Singh v Abdul Karim, AIR 1946 All 496 : (1946) ILR All 475; Baburam Lal v Debdas 
Lala, AIR 1959 Cal 73. 

5. Lekha v Bhauna, (1896) ILR 18 All 101. 

6. Rifaqat Husain v Bibi Tawaif, (1917) ILR 39 All 393; Shyam Mandal v Satinath Banarjee, (1916) ILR 44 
Cal 954, p 960. 

7. Batuk Nath v Munni Dei, AIR 1914 PC 65 : (1914) ILR 36 All 284 : 41 IA 104; Abdul Majid v Jawahir 
Lal, (1914) ILR 36 All 350 PC. 

8. Kalimuddi Ahammad v Eshakuddin, AIR 1924 Cal 530 : (1924) ILR 51 Cal 715. 

9. Patloji v Ganu, (1891) ILR 15 Bom 370. 

10. Bapu v Vajir, (1897) ILR 21 Bom 548; Batuk Prasad Singh v Ambica Prasad Singh, AIR 1932 Pat 
238 : (1932) ILR 11 Pat 409; but see Uma Sundari Devi v Bindu Bashini Chowdhrani, (1897) ILR 24 
Cal 759; Munisami v Munisami, (1897) ILR 22 Mad 293; Ahmad Husain v Asma Bibi, (1908) ILR 30 
All 290. 

11. Kailash Chandra Bose v Girija Sundari Debi, (1912) ILR 39 Cal 925. 
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of appeal.'* When the decree of the court of first instance is confirmed by the high court and 
the latter decree by the Privy Council, the decree capable of execution is the decree of the Privy 
Council.'* The same principle would now apply in respect of decrees of the Supreme Court. 


The question which decree should be executed arises in the following cases: 


(i) Amendment of Decree When there has been an Appeal.—The only decree that can be 
amended is the decree that has to be executed. If the court of appeal confirms, varies or reverses 
the decree of the lower court, the decree of the appellate court is the only decree that can be 
amended." 


(ii) Limitation, When there has been an Appeal.—Time runs from the date of the decree 
capable of execution, and that is the decree of the appellate court superseding that of the court 
of first instance,'* and it has been held that this is so even if the appellate court holds that no 
appeals lies.'® 


(itt) Time for Payment Fixed by Decree. —When a time is fixed for payment by the decree of 
the lower court, as in a decree for redemption, and the decree is affirmed on appeal, the decree 
capable of execution is the appellate decree. Nevertheless, the time for the performance of the 
condition is not extended.” Thus, in Ghanshyamlal v Ram Narian,'* the suit was on a bond in 
which interest was stipulated at 30% and the decree of the first court said that if the defendant 
deposited the money within three months of the date of the decree, he would be liable only 
for interest at 12%. This was confirmed on appeal by the high court and the Privy Council, 
but the defendant was not allowed extension of time till three months after the decree of the 
Privy Council. On the other hand, in Noor Ali v Kopti Meah,” a rent decree rendered a tenant 
liable to ejectment if the rent was not paid within 15 days. This was confirmed on appeal and it 
was held that he would be protected from ejectment if he paid within 15 days of the appellate 
decree. In a subsequent case, Mookerjee J said that the balance of judicial opinion is in favour 
of the view that when time is fixed by the decree of the lower court for the payment of money, 
and the decree is confirmed on appeal, time runs from the date of the decree of the appellate 


12. Veerappa v Sivagami, AIR 1942 Mad 291; Shorat Singh v Bridgman, (1882) ILR 4 All 376 (FB); 
Luckman v Kishun, (1882) ILR 8 Cal 218; Daulat and Jagjivan v Bhukandas Manekhand, (1886) ILR 
11 Bom 172; Muhammad Sulaiman v Muhammad Yar Khan, (1889) ILR 11 All 267 (FB); Nourang 
Rai v Latif Chaudhri, (1891) ILR 13 All 394; Sakhalchand Rikhawdas v Velchand Gujar, (1893) ILR 18 
Bom 203; Manavikraman v Unniappan, (1892) ILR 15 Mad 170; Nanchand v Vithu, (1894) ILR 19 
Bom 258; Satvaji Balajirao Deshmukh v Sakharlal Atmaramshet, (1915) ILR 39 Bom 175 : (1914) 16 
Bom LR 778. 

13. Raja Bhup Indar Bahadur Singh v Bijai Bahadur Singh, (1901) ILR 23 All 152 : (1900) LR 27 IA 209. 

14. Shorat Singh v Bridgman, (1882) ILR 4 All 376; Muhammad Sulaiman v Muhammad Yar Khan, (1889) 
ILR 11 All 267 (FB); Shivlal v Jumaklal, (1893) ILR 18 Bom 542; Pichuvayyangar v Seshayyangar, (1895) 
ILR 18 Mad 214; Abbas Khan v Nibarani Dassi, (1910) 11 Cal LJ 159; Lala Brij Narain v Kunwar Tejpal 
Bikram, (1910) ILR 32 All 295 : 37 IA 70 : 1910 (12) Bom LR 444. 

15. Saiyid Jowad Hussain v Gendan Singh, AIR 1926 PC 93 : (1926) LR 53 IA 197 : (1927) ILR 6 Pat 24, 
affirming, (1922) ILR 1 Pat 444; Luchman Persad Singh v Kishun Persad Singh, (1882) ILR 8 Cal 219; 
Sakhalchand Rikhawdas v Velchand Gujar, (1894) ILR 18 Bom 203; Mahomed Mehdi Bella v Mohini 
Kanta Saha Chowdhry, (1907) ILR 34 Cal 874; Gajadhar Singh v Kishan Jiwan Lal, (1917) ILR 39 
All 641. 

16. Rup Narain v Sheo Prakash, AIR 1921 All 13 : (1921) ILR 43 All 405. 

17. Chiranji Lal v Dharm Singh, (1896) ILR 18 All 455; Manavikraman v Unniappan, (1892) ILR 15 
Mad 170; Bhola Nath v Kanti Chundra, (1898) ILR 25 Cal 311; Ramaswami v Sundra, (1908) ILR 
31 Mad 28; Basanta Kumar v Radha Rani, AIR 1922 Cal 329 : (1922) 26 Cal WN 440; dissenting 
from Satwaji v Sakharilal, (1914) ILR 39 Bom 175; Sukhram Das v Nazar Muhammad, AIR 1925 Lah 
380 : (1925) 6 Lah 316. 

18. Ghanshyamlal v Ram Narian, (1909) ILR 31 All 379. 

19. Noor Ali v Kopti Meah, (1886) ILR 13 Cal 13. 
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court.” It is submitted that the correct view is that the appellate decree, not being complete 
in itself, must be construed with reference to the decree of the lower court and that time is 
not extended. The appellate court can, however, by its decree, alter the time of payment, and 
should so frame its decree as to make it clear whether or not it intends to do so.” In Abdul 
Shaker v Abdul Rahiman,” a decree for specific performance of an agreement to sell was passed 
conditionally on the plaintiff depositing the purchase price within two months. The plaintiff 
failed to make the deposit. In the meantime, the defendant had appealed against the decree, 
granting specific performance and the question was raised whether the plaintiff had not lost, 
under the terms of the decree, his right to specific performance, as an affirmance of the decree 
would not extend time for performance. It was held that the principle that the time given in 
a decree does not become extended by its affirmance on appeal had no application to a decree 
for specific performance which is in the nature of a preliminary decree and that the time fixed 
could be extended both by the original and by the appellate court. 


(iv) Mesne Profits.—Mesne profits can be ordered from the date of institution of the suit 
until the expiry of three years from the date of the decree. This means the decree is capable 
of execution, even if the decree is confirmed on appeal, three years run from the date of 
the appellate decree.” But though the decree to be executed is the appellate decree, yet the 
terms of it must be ascertained by reference to the decree of the lower court. Therefore, when 
the original decree gave mesne profits from the date of its decree till the date of delivery of 
possession and was affirmed by the Privy Council, and the plaintiff got possession subsequent 
to the latter decree, he was held entitled to mesne profits from the date of the original decree. 


[s 36.4.2] The Decree to be Executed must be a Subsisting Decree 


A obtains a decree against B and C. B subsequently, sues A to set aside the decree on the 
ground of fraud, and the decree is set aside as against him. A cannot execute the decree as 
against B, for, the decree does not subsist as against B. But he may execute the decree as against 
C for the decree is a subsisting decree as against C.” 


[s 36.4.3] The Decree must not be Time-Barred 
See Limitation Act, 1963, Article 136. 


[s 36.4.4] Decree should not be a Nullity 


When an order is made for the payment of a fictitious sum without giving any opportunity 
to a person against whom the order is made, to show cause against the passing of such an order 
for the said sum, the order is a nullity. When a decree or order is a nullity, it will be deemed to 
have no existence at all, and any sale held in execution of such a decree or order must also be 
held to be null and void.”° 


20. Sashikanta v Sarat Chandra, AIR 1921 Cal 699 : (1921) 34 Cal LJ 415. 

21. Ramaswami v Sundra, (1908) ILR 31 Mad 28. 

22. Abdul Shaker v Abdul Rahiman, AIR 1923 Mad 263 : (1923) ILR 46 Mad 148 : 44 Mad L] 107: 17 Mad 
LW 216: 1923 Mad WN 1. 

23. Bhup Inder 'v Bijai, (1901) ILR 23 All 152 : 27 IA 209. 

24. Nand Kumar v Bilas Ram, (1918) 3 Pat LJ 116. 

25. Pasupati v Nando Lal, (1903) ILR 30 Cal 718; Chettiatti v Kunhi Koru, (1906) ILR 29 Mad 175. 

26. Surinder Nath Kapoor v UOT, 1998 (Supp) SCC 626. 
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[s 36.5] Execution of Orders 
[s 36.5.1] Order 


The provisions relating to the execution of decrees are applicable under the section to 
execution of orders.” The term “Order” is defined in section 2 of clause 14, as the formal 
expression of any decision of a civil court which is not a decree. It is not limited to orders made 
under the CPC.”* An order under section 34 of the Guardians and Wards Act, 1890, directing 
a guardian to pay a sum of money out of his ward’s estate for the marriage expenses of a person 
dependent on his ward is not an “order” within the meaning of section 2, clause 14, and it 
cannot be enforced against the ward after he has attained majority and the guardian has been 
discharged.” But an order made after the dismissal of a partition suit directing the plaintiff to 
deposit in court, a certain sum of money, as remuneration for work done by the commissioners 
of partition, is an order within the meaning of section 2, clause 14 and it may be executed as a 
decree,” but no appeal will lie against the order passed in the execution as the matter would not 
come within section 47, as the commissioner is not a party to the suit.’ Where in execution of 
a money-decree, the executing court grants a lease of land belonging to the judgment-debtor 
for a certain period and directs the lessee to pay the amount of the decretal debt by instalments, 
the direction of the court amounts to an order within the meaning of this section.” 


An order passed under section 24(8) of the West Bengal Non-Agricultural Tenancy Act, 
1949, is capable of execution under this section as a decree.** An order obtained by an attorney 
against his client for payment of his costs under section 48 of Chapter 38 of the Original Side 
Rules, Calcutta, can be executed as a decree under this section and the attorney is accordingly 
entitled to apply for rateable distribution under section 73.“ An order for payment of money 
made by a court under the provisions of the Companies Act, 1956 is executable as a decree.” 
An executable order falls within the meaning of section 36 of the CPC, and therefore the 
provisions in O XXI of the CPC as to execution, are equally applicable as to the execution of 
decrees, or in other words, an executable order is kept as a part as that of an executable decree 
under the provisions of section 36 of the CPC.* A fascicule reading of sections 36-38 points 
out that: 


(i) execution of decree includes the execution of order; 


(ii) the decree passed in exercise of appellate jurisdiction can be executed by the court 
of first instance; and 


(iii) the decree may be executed by the court which passes it, or by the court to which it 
is sent for execution.” 


27. Manikayala Rao v Narasimhaswami, AIR 1966 SC 470 : (1966) 1 SCR 628. 

28. Kilachand Devchand v Ajudhya Prasad, AIR 1934 Bom 452 : (1934) ILR 59 Bom 10. 

29. Parvathammal v Chokkalinga, (1918) ILR 41 Mad 241. 

30. Chandra Kumar v Kusum Kumari, AIR 1925 Cal 57 : (1925) ILR 52 Cal 269; Ramkeshwar v Babu Girija 
Prasad, AIR 1957 Pat 501. 

31. Dharanidhar Ghose v Phani Bhusan Mukerji, AIR 1947 Cal 18 : (1946) 50 Cal WN 837 : 82 Cal LJ 152; 
Ramkeshwar v Babu Girija Prasad, AIR 1957 Pat 501. 

32. Punjab National Bank Ltd v Shamsher Singh, AIR 1936 Lah 696. 

33. Tarapada v Hare Krishna, AIR 1957 Cal 335. 

34. Moni Manjuri v Razik, AIR 1954 Cal 6. 

35. Radhe Shyam v Karan Chand, AIR 1941 Lah 273. 

36. Shanoor Begum v Rukh-Ul-Mulk S Abdul Wazid, AIR 1997 Kant 199. 

37. N Tombi Singh v Mutum Ongbi Meipak Devi, AIR 1995 Gau 20. 
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[s 36.5.2] Interim Injunction Order 


In a suit for declaration and injunction, both the plaintiff and defendant filed separate 
applications for grant of temporary injunction and application filed by plaintiff was dismissed 
while application by defendant was allowed under O XXXIX, rule 1, and plaintiff was 
restrained from interfering with possession of defendant. However, thereafter, the suit was 
disposed of for want of prosecution in view of pursis filed by plaintiff for grant of permission 
to withdraw the suit, the order allowing application of defendant would not be executable. In 
such a case, section 151 could not be invoked because though applications were made by parties 
under O XXXIX, rule 1 read with section 151, the court exercised its powers only under O 
XXXIX, rule 1 and not under section 151. Moreover, whenever there is a statutory provision/ 
remedy provided under the CPC or statute, parties to the litigation are required to exhaust 
those remedies, and in such situation, the court is not expected to exercise inherent powers. 
Further, an interlocutory order having temporary existence during pendency of the main suit 
and same must merge in the final order passed in the suit unless contrary is proved. Further, 
once having held that the said order has come to an end, it loses its force and effectiveness and 
same is not executable viz section 36, since the same is not in existence. In view of the facts and 
circumstances of the present case, the provisions of section 36 were not attracted and therefore, 
the application which was filed by the defendants for issuance of warrant of possession under 
section 36 would not be maintainable (para 22). Similarly, contingencies contemplated under 
O XXI, rule 32(1) are entirely different and operate in a different area altogether and cannot 
be equated with the issue in question and, therefore, same also cannot be said to be attracted 
in the present case.*® 


An order granting an interim mandatory injunction pending a suit can be executed under 
this section as if it were a decree.” Order XXI, rule 32 read with this section is intended to 
apply to orders granting interim injunctions under O XXXIX. These provisions deal with 
execution of such orders and enable parties to enforce them. But they cannot be availed of by 
the court acting suo motu to penalise their disobedience.” 


[s 36.5.3] Order on Contempt 


An order made on a notice of motion for contempt of court is an order to which this section 


applies.“ 


The court, in exercise of its contempt jurisdiction, does not decide any issue or question 
such less on merits. Therefore, the consent terms incorporated in the final order passed in 
contempt petition do not amount to a decision within the meaning of the term as used 
in section 2(14) of the CPC and therefore, it is not an order within the meaning of that 
section. Consequently, such an order cannot be said to be executable under O XXI read with 


section 36 of the CPC.” 


38. Ramesh Akre v Mangalabai Pralhad Akre, AIR 2002 Bom 487. 

39. Abdul Rajack v Abdul Lateef, AIR 1961 AP 482. 

40. Hiralal v Popatlal, AIR 1969 Guj 28. 

41. Kilachand v Ajodhyaprasad, AIR 1934 Bom 452 : (1934) ILR 59 Bom 10. 
42. Re Siddharth Srivastava, AIR 2002 Bom 494. 
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[s 36.6] Merger of Decree 


The doctrine that the decree of the lower court merges in that of the appellate court has 
been adopted by the Supreme Court in a number of decisions.*? 


[S 37] Definition of Court which passed a decree.—The expression “Court 
which passed a decree”, or words to that effect, shall, in relation to the execution of 


decrees, unless there is anything repugnant in the subject or context, be deemed to 
include,— 


(a) where the decree to be executed has been passed in the exercise of appellate 
jurisdiction, the Court of first instance, and 


(b) where the Court of first instance has ceased to exist or to have jurisdiction 
to execute it, the Court which, if the suit wherein the decree was passed was 
instituted at the time of making the application for the execution of the 
decree, would have jurisdiction to try such suit. 


“4( Explanation.—The Court of first instance does not cease to have jurisdiction to 
execute a decree merely on the ground that after the institution of the suit wherein the 
decree was passed or after the passing of the decree, any area has been transferred from 
the jurisdiction of that Court to the jurisdiction of any other Court; but, in every such 
case, such other Court shall also have jurisdiction to execute the decree, if at the time 
of making the application for execution of the decree it would have jurisdiction to try 
the said suit. | 


SYNOPSIS 


[s 37.1] Changes Introduced in the Section ... 
[s 37.2] Court Which Passed a Decree........... 
[s 37.2.1] When Decree to be 
Executed is a Decree of the 
Court of first Instance...... 677 
[s 37.2.2] When Decree to be Executed 


[s 37.2.5] When the Court of First 
Instance has Ceased to 
have Jurisdiction to 


is a Decree of the Court Execute the Decree........ 679 
of first Appeal i erref 677 | [s 37.3] Clause (b): Ceased to Have 
[s 37.2.3] When the Decree to be Jurisdiction to Execute.........cccccccee 681 


Executed is a Decree of 
the High Court on 
Second Appeal ........:000+ 677 


[s 37.4] Which Decrees May Be Executed ..... 682 


[s 37.1] Changes Introduced in the Section 


This section differs from the corresponding section 649 of the Code of Civil Procedure, 
1882 in that the expression “the court of first instance” in clause (a) has been substituted for 


43. Collector of Customs v East India Commercial Co Ltd, AIR 1963 SC 1124; Election Commr of India v Sahu 
Venkatasubba Rao, AIR 1953 SC 210 : (1953) SCR 1114 : (1953) SCJ 293; CIT v Amritlal Bhogilal & 
Co, AIR 1958 SC 868 : (1959) SCR 713 : (1958) SC] 1007; Madan Gopal v Secy. to Govt. of Orissa, AIR 
1962 SC 1513; Lakshmi Achi v Kailasa Thevar, (1964) 1 SCJ 54; State of Uttar Pradesh v Muhammad 
Nooh, AIR 1958 SC 86 : (1958) SCR 595 : (1958) SCJ 242 : (1958) SCA 73, which is a decision on 
peculiar facts; Gujraj v Swaminath, (1917) ILR 39 All 13; Kedarnath v Jainarayan, AIR 1954 Pat 497; 
Ratan Mala v Gopal Lal, AIR 1955 Cal 14 : 58 Cal WN 994. See also notes to O IX, rule 13, “Hearing 
of Application after Disposal of Appeal”. 

44. Inserted by Act 104 of 1976, section 17 (w.e.f. 1-2-1977). 
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the expression “the court which passed the decree against which the appeal was preferred”. As 
to the effect of this alteration, see notes below. 


The explanation now added to the section by the Amendment Act, 1976 solves the question 
which often arose, viz, where an area is transferred from the jurisdiction of the court of first 
instance to the jurisdiction of another court, which of the two courts would have jurisdiction 
to execute the decree. That question is now answered by the explanation that in such an event, 
the court of the first instance, by reason only of such transfer of an area, does not cease to have 
jurisdiction to execute the decree. It further provides that the other court to whose jurisdiction 
such area is transferred, would also have jurisdiction to execute such a decree provided that at 
the time of making the application for execution of the decree, it would have jurisdiction to 
try the said suit. 


As per the explanation to section 37 of CPC, the court of first instance will have jurisdiction 
to execute a decree, and the jurisdiction of the court would not cease on the ground that after 
the institution of the suit or after the passing of the decree, any territory has been transferred 
from the jurisdiction of that court to the jurisdiction of any other court. Further, the latter 
court shall also have jurisdiction to execute the decree, if that court would have jurisdiction to 
try the said suit, at the time of making the execution petition.” 


Moreover, the bar of section 39(4) does not apply to explanation to section 37 and is 
operative to section 39 only. It means that the explanation to section 37 is an exception to the 
bar that the execution court cannot proceed against the property, situated outside the local 
limits of its jurisdiction.“ 


[s 37.2] Court Which Passed a Decree 


Section 38 indicates the courts by which decrees may be executed. A decree may be executed 
either by the court which passed it, or by the court to which it is sent for execution. It may 
also be executed by the court to which it is transferred under section 24 above.“ The present 
section explains the meaning of the expression “court which passed a decree”. 


An application for the enforcement of arbitral award need not always be filed under 
section 36 of the Arbitration and Conciliation Act, 1996 before the district court, such 
awards can be enforced or executed by competent civil court having territorial and pecuniary 
jurisdiction to entertain the matter.“ VVS Rao J, speaking for the Division Bench, explained 


the point as follows: 
22. After CPC (Amendment) Act, 1999, inserting Section 89 in Part V, any Civil Court 


can refer the suit or proceeding before it to arbitration if there are elements of settlement 
acceptable to the parties. When the matter is referred to arbitration as per Section 87(2)(a) 
of CPC, the provisions of Arbitration Act shall apply as if the matter is referred to 
arbitration under the provisions of Arbitration Act. It is not only the District Court which 
is empowered under Section 89 of CPC to refer the disputes to arbitration but also all civil 
Courts in the hierarchy including High Court can refer the disputes to arbitration. In a 
given case, a Junior Civil Judge may refer the dispute to arbitration and after the award 
is passed, if the successful party has to enforce the award only before a District Court, it 
would violate provisions of CPC and Civil Courts Act. As seen from Sections 37 and 38 of 


45. Sandhya MN v Binu G Pillai, (2019) 5 KHC 287 : 2019 Ker LR 967 : (2019) 4 Ket LJ 889. 

46. Sandhya MN v Binu G Pillai, (2019) 5 KHC 287: (2019) Ker LR 967 : (2019) 4 Ker LJ 889. 

47. Muhammad v Tikachand, AIR 1925 All 276 : (1925) ILR 47 All 57; N Tombi Singh v Mutum Ongbi 
Meipah Devi, AIR 1995 Guh 20. 

48. Bhoomatha Para Boiled Rice and Oil Mills v Maheshwari Trading Co, AIR 2010 AP 137 : (2010) 1 Andh 
LD 522 (DB). 
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CPC, a decree has to be executed by the Court, which passed the decree. Therefore, if an 
arbitral award is made pursuant to reference by a Court within its pecuniary jurisdictional 
limits, it is only that Court, which can execute/enforce such award and not any other 
Court.” 


The expression “court which passed a decree” includes not only the court which actually 
passed the decree, but the courts mentioned in clauses (a) and (b) of the present section. The 
following rules are deducible from this section and section 38: 


[s 37.2.1] When Decree to be Executed is a Decree of the Court of first Instance 


When the decree to be executed is a decree of a court of first instance, the proper court to 
execute it is the court of first instance. A court of small causes which has passed a decree can 
execute it (subject to O XXI, rule 82). Hence, it can execute the decree by attachment and sale 
of movable property of the judgment-debtor.” 


[s 37.2.2] When Decree to be Executed is a Decree of the Court of first Appeal 


When the decree to be executed is a decree passed by a court of first appeal, the proper court 
to execute it is also the court of first instance. 


[s 37.2.3] When the Decree to be Executed is a Decree of the High Court on Second 
Appeal 


When the decree to be executed is a decree passed by the high court in second appeal, then 
also the proper court to execute it is the court of first instance. Thus, where a suit is instituted 
in the court of a subordinate judge, and an appeal from the decree is preferred to the district 
court, and a second appeal is preferred to the high court, the proper court to execute the decree 
of the high court is the court of first instance, that is, the court of the subordinate judge. 
The substitution of the expression “court of first instance” in clause (a) of the present section 
for the expression “court which passed the decree against which the appeal was preferred”, 
gives legislative recognition to the practice followed by the courts when the present CPC was 
enacted. The expression “appellate jurisdiction” includes also revisional jurisdiction. Therefore, 
it is only the court of first instance that could execute a decree for costs in a revision preferred 
against its decree or order.”! The plaintiffs’ suit for declaration of their title to the disputed 
land and for restraining the principal defendants from disturbing possession was dismissed 
by the trial court. The plaintiffs’ appeal therefrom was allowed by the subordinate judge and 
further the defendants’ appeal from his judgment and decree was dismissed by the high court. 
The plaintiffs put the decree of subordinate judge (lower appellate court) to execution for the 
recovery of possession of the suit lands after evicting the defendants therefrom and for recovery 
of costs, etc. It was held that this execution petition must be taken to be an application for 
execution of high court's decree. There was no necessity for amending the execution petition.” 
In section 37, the expression “court which passed a decree” includes newly established court 
having jurisdiction over a part of the territory. The latter court can execute the decree, without 
transfer of the decree to it. Contrary decision of the Mysore High Court is no longer good law, 


49. Bhoomatha Para Boiled Rice and Oil Mill v Maheshwari Trading Co, AIR 2010 AP 137, p 144 : (2010) 
1 Andh LD 522 (DB). 
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after the 1976 amendment which has added the explanation.’ The newly created court also 
acquires jurisdiction, besides the court which passed the decree.” 


[s 37.2.4] When the Court of First Instance has Ceased to Exist 


When the court of first instance has ceased to exist, the only court that can execute the 
decree is the court which, at the time of making the application for execution, would have 
jurisdiction to try the suit in which the decree was passed. The application for execution 
must be made to that court. This is as a result of clause (b) of the section giving a wider 
meaning to the expression “the court which passed the decree” for the purpose of executing 
the decree.” But if the application is to execute the decree by the attachment and sale of 
immovable property not situated within its jurisdiction, the court must nevertheless entertain 
the application, and then transfer the application to the court having territorial jurisdiction. 
Thus, in Sreenath v Priyanath,”° a rent decree was passed by the third munsiff’s court at Bhanga. 
That court was then abolished and became the court of the second munsiff at Gopalgunje. 
The rent suit fell within the pecuniary limits of the second munsiff s court at Gopalgunje and 
therefore the court at Gopalgunje was the court which passed the decree under section 37 
(b). The application to execute the decree was, therefore, made to the Gopalgunje Court. But 
the application was to execute the decree by the attachment and sale of immovable property, 
not within the jurisdiction of the Gopalgunje court but within the jurisdiction of the first 
munsiff s court at Bhanga. Nevertheless, it was held that the Gopalgunje Court had jurisdiction 
to entertain the application, but, that it should not itself order the sale of property outside its 
jurisdiction but should transfer the application to the Bhanga court for making and executing 
the order for sale. Justice Mitter said that the Gopalgunje Court did not function merely as a 
sort of post office for receiving and transmitting the application but that it could determine 
questions as to the executability of the decree. A court vested with the powers of a court of 
small causes, ceases to exist as a court of small causes, when those powers are withdrawn.” A 
court does not cease to exist merely because its headquarters are removed to another place, or 
because the local limits,® or the pecuniary limits of its jurisdiction” are altered. If a court is 
abolished and then revived without diminution of jurisdiction, execution of the decree passed 
by the abolished court can be ordered by the revived court.® The executing court found that 
the nomenclature of the court had only changed and the work of the Additional Civil Judge, 
Gorakhpur was being done by First Additional Civil Judge, Gorakhpur before which court the 
execution application was filed. The court of First Additional Civil Judge, Gorakhpur, before 
which the execution application has been filed, bears the impression and the identity of the 
courts which passed the decree, but which has now been abolished. Consequently, the said 
court had jurisdiction to entertain and hear the execution application as per the provision of 


section 37(b) of the CPC." 
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[s 37.2.5] When the Court of First Instance has Ceased to have Jurisdiction to Execute 
the Decree 


This section 37 of the CPC clearly lays down that where a court which has passed a decree 
loses the jurisdiction to execute it (sic), then the other court, which has jurisdiction over the 
subject-matter that has been transferred, has an authority to execute the decree. Thus, the 
court to which subject-matter has been transferred can also execute the decree, and the court 
to which the case transferred acquires an inherent jurisdiction to execute the same.” 


In this case the court of execution is the court which, at the time of the application, would 
have jurisdiction to entertain the suit in which the decree was passed. But the jurisdiction of 
the original court is not entirely excluded. A decree is passed by court X directing the sale of 
immovable property within its jurisdiction. After the decree and before the application in 
execution for sale, the property directed to be sold is transferred by the local government's 
notification from the jurisdiction of court X to the jurisdiction of court Y. Has court X the 
jurisdiction to entertain the application for execution and to order the sale of the property? 
According to the Calcutta decisions, both court X and court Y have jurisdiction to entertain 
the application, but if the application is made to court X, it should not, itself, make an order 
for the sale of the property, but transfer the application to court Y for making and executing 
the order for sale. The Madras decisions have not been consistent. In one case, it was held that 
court X had jurisdiction to entertain an application for execution, but the question whether 
it could itself order the sale of the property was not decided.™ In a case of 1914, it was said 
that court X had no jurisdiction to entertain the application,® but this was overruled in a 
full bench decision in 1919. Chief Justice (CJ) Wallis observed that the power of sending the 
decree to another court was sufficient to meet the case. The learned CJ construed section 150 
as conferring upon court Y, jurisdiction to entertain the application for execution but was of 
opinion that the section could not be construed as taking away from court X, the power which 
it had, according to the unbroken current of authorities of entertaining the application.®° The 
decision of Wallis CJ, has been followed by the Patna High Court.” In a case decided in 1927, it 
was said that court X had power to entertain the application for transmission to court Y but has 
no power to sell the property.®* In 1932, a Full Bench of the Madras High Court distinguished 
notifications which effected a change of jurisdiction in the future from those which effected a 
transfer of past business; and held that section 150 only applied to the latter. If the notification 
only effects a change of jurisdiction for the future, the court which passed the decree has 
jurisdiction to entertain an application for execution of the decree though the decree-holder 
may, as a matter of convenience, apply for transfer of the decree for execution to court Y, but 
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court Y would not be competent to entertain the application for execution as it cannot be 
deemed to be included in the expression “court which passed the decree under clause (b)”.® 
This question came up for consideration before the Supreme Court in Ramanna v Nallappa 
Raju.” There, it was observed that it was settled law that the court which actually passed a 
decree did not lose its jurisdiction to execute it by reason of the subject matter thereof being 
transferred subsequently to the jurisdiction of another court. And, as regards the competence 
of the court to whose jurisdiction the subject matter has been transferred to entertain an 
application for execution, their Lordships referred to the conflict of authorities on the subject 
and held without deciding the point that if the latter court entertained an application, it would 
at the worst, be an irregular assumption of jurisdiction and not a total absence of it and that 
if objection is not taken at the earliest opportunity, it must be held to have been waived and 
cannot be raised at the later stages of the proceedings. The Patna High Court has held that final 
decree proceeding arising out of a preliminary decree in a partition suit is akin to and exactly 
in nature of an execution proceeding. The original court which passed the preliminary decree 
and where the records of the partition suit were pending does not become functus officio for 
final decree proceedings merely because after passing the preliminary decree, the area where the 
property is situated has been transferred from the jurisdiction of that court to the jurisdiction 
of some other court.’! 


Objection regarding want of territorial jurisdiction of civil court does not relate to subject- 
matter of suit and court’s inherent jurisdiction. It must, therefore, be raised before court which 
passed decree at earliest possible opportunity and if rejected, it must be raised before competent 
court in appeal. But it can be entertained by such court only where there is consequent failure 
of justice.” 


In Lalithamba v Mangamma,”* properties which had been attached in execution of a decree 
passed by court A were subsequently transferred to the jurisdiction of court B. Thereafter, 
the decree-holder presented an application for execution to court B directly. An objection 
having been raised by the judgment-debtor that court B was not competent to entertain the 
application, it was held upholding the objection that court B had no jurisdiction to entertain 
the application as a decree could be executed under sections 37 and 38 only by the court 
which passed it or by one to which it was transferred for execution.” The question was recently 
considered by a Full Bench of the Punjab High Court in Meher Singh v Kasturi Ram,” and it 
was held that where after the passing of a decree by court A, territorial jurisdiction is transferred 
to court B, application for execution of the decree could be presented to either court. The new 
explanation resolves the conflict of opinion by legislatively confirming the view consistently 
held by the Calcutta High Court. Where a notification regarding redistribution of territorial 
jurisdiction applies only to “future business”, an application under section 144 of the CPC 
for restitution arising out of a suit pending at the time of the notification cannot be treated as 
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future business.”° But a court to which a decree is transferred for execution has no jurisdiction 
to order either the attachment or sale of immovable property, if at the time of the order, such 
court had no territorial jurisdiction over the property.” 


[s 37.3] Clause (b): Ceased to Have Jurisdiction to Execute 


The expression “where the court of first instance has ceased to exist”, without doubt, 
envisages “the abolition or total extinguishment of the court which passed the decree”. 
Further, to attract first part of clause (b) of section 37, what is required is the complete 
abolition of the court which passed the decree and not mere alteration in its pecuniary or 
territorial jurisdiction. The expression “where the court of first instance has ceased to have 
jurisdiction to execute the decree” as envisaged by second part of clause (b) of section 37, 
obviously refers to such a decree where the court loses jurisdiction to execute the decree 
according to its tenor.” 


A court does not cease to have jurisdiction to execute its decree merely because the decree 
is transferred to another court for execution” or because it is abolished and re-established,*° 
or merely because its business is transferred by the district judge under the Act constituting 
it to another court,*! or because the area in which the judgment-debtor resides is transferred 
from its jurisdiction to that of another court.” If, after a court has passed a decree, the local 
area in which the property is situated is transferred to a different court, the decree-holder 
can apply for execution to the latter court. That court can directly entertain an application 
for execution without an order of transfer by the court which had, in fact, passed the decree. 
The transfer of local area, automatically gives, jurisdiction to the court, to which the area 
has been transferred.** Clause (b) of this section applies where the court which passed the 
decree is abolished and a new court, in its place, is established.™ A distinction has also been 
made between a notification of the government, transferring jurisdiction under section 13(1) 
of the Bengal, Assam and Agra Civil Courts Act, 1877, and assigned jurisdiction under 
section 13(2) of the said Act and it has been held that a court which passed a decree 
does not cease to have jurisdiction within this section, if the notification issued is under 
section 13(2).* Where an order was made by the High Court of Calcutta rejecting a petition 
for leave to appeal to the Privy Council, and directing the petitioner to pay the respondent's 
costs, but the order was silent as to the court by which it was to be executed, it was held 
that the circumstance that the high court on its appellate side does not, in practice, execute 
its own decrees and orders, did not make, that court, as regards the execution of the order, 
a court that had “ceased to have jurisdiction to execute” its decree®® (O XLV, rule 15). Nor 
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does a court which passed a decree “cease to have jurisdiction to execute it”, because after the 
passing of the decree, a party [eg court of wards] is added in execution who, had he been a 
party when the suit wherein the decree was passed was instituted, would have deprived the 
court to its jurisdiction.’ In a Madras case,** the court said with reference to clause (b) of 
the section: 


In fact this portion of section 37 of the Civil Procedure Code clearly has reference to 
transfers of territorial jurisdiction from one Court to another. 


The new explanation makes it clear that in such cases both the court from whose territorial 
jurisdiction an area is withdrawn but wherein the suit was instituted, and the decree was 
passed and the court to whose jurisdiction the area is transferred, have jurisdiction to execute 
such decree. But the latter court must be such that it would have, at the time of the execution, 
application jurisdiction to try the said suit. A court, which passed a decree, does not lose 
jurisdiction to execute it merely because subsequent to the decree, its pecuniary jurisdiction 
is curtailed. If the successor of a judge, who passed a decree, has a more limited jurisdiction 
so that he could not have entertained the suit, he may yet entertain the application for 
execution.® It has been held in P Mary Arul Nadar v M Nanu Pillai,” that a court does not 
cease to exist within section 37(b), when there is mere withdrawal from it, of a part of its 
territorial jurisdiction. In applying this section, the nature of the cause which put an end to the 
jurisdiction of a court is immaterial.” Where a court does not lack inherent jurisdiction but 
has irregularly assumed jurisdiction, the proceedings before it are not vitiated. In a Karnataka 
case, the munsiff, thinking that in view of the amended law, he was not competent to execute 
an eviction decree passed by him, transferred it to the court of the civil judge, without an 
application by the decree-holder. It was held that there was, at the highest, an irregular 
assumption of jurisdiction by the transferee court. There was no inherent lack of jurisdiction 
for the transferee court to execute the decree. Hence, proceedings in the transferee court are 
not vitiated.” 


[s 37.4] Which Decrees May Be Executed 


Preliminary decree is a decree within the meaning of section 2 (2) of the CPC but is not 
capable of execution normally till a final decree is passed. In that sense, the court dealing with 
a preliminary decree before passing a final decree may not be designated in law as an executed 
court within the meaning of section 37 of the CPC.” 


Courts by which decrees may be executed 


[S 38] Court by which decree may be executed.—A decree may be executed 
either by the Court which passed it, or by the Court to which it is sent for execution. 
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SYNOPSIS 


[s 38.1] Court Which Passed a Decree........... 5] Construction of Decree by 

[s 38.2] “Court to which it is sent Executing Court....scecccssssssssssesesseers 690 
for execution” Araman. ages 683 | [s 38.6] Distinction Between Section 38 

[s 38.3] Jurisdiction of Court Executing end: Section G9 ac..ii. nT. t 691 
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[s 38.4] Powers of Executing Court: Court Harmonious Reading.......:.-+:++:+ 691 
Executing a Decree Cannot go [s 38.8] Execution of Arbitration 


behind the Decree... a a 686 


[s 38.1] Court Which Passed a Decree 


See notes to section 37 under the same heading. The primary court competent to execute 
a decree is the one which passed the decree. It remains competent to do so even though the 
. . . . . » . . . 94 
decretal amount at the date of the execution exceeds the limits of its pecuniary jurisdiction. 


In view of the new explanation to section 37, the court to which an area from the jurisdiction 
of the court which passed the decree has been transferred would also be competent to execute 
the decree. 


The court which passed the decree can transfer it for execution to another court, even when 
execution proceedings are pending before it.” 


[s 38.2] “Court to which it is sent for execution” 
See under sections 39 and 40 


An ex parte decree passed in 1949 by a court in Bankura in West Bengal in a personal action 
against a resident of Morena in the former Madhya Bharat State is valid if the cause of action 
had arisen within the jurisdiction of Bankura court and the notice of the suit was served on 
the defendant. Such a decree can be transferred to Morena court for execution on the CPC 
having been made applicable in 1951 to Madhya Bharat.” The Rajasthan High Court has 
held that the Disciplinary Committee of the Bar Council can resort to this section for the 
purpose of executing its order of costs.” The term “proceeding” in section 29 of Administrative 
Tribunal Act, 1985 is a very wide term to mean a prescribed course of action to enforce the 
legal right. It indicates the prescribed mode in which the judicial business is conducted. The 
execution is a step in judicial process. It seeks to enforce the final order to realise the result of 
the adjudication. Therefore, the tribunal constituted under the Act gets jurisdiction and power 
to enforce order passed by the tribunal and which attained finality.’ On account of increase 
of pecuniary jurisdiction of district courts, the execution petition pending before high court, 
pursuant to decree passed by high court, is not liable to be transferred to district courts and 


should be dealt with by the high court.” 
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The Kerala High Court has held that an award passed by the Joint Registrar Chits can be 


enforced by civil court in Kerala. !% 


[s 38.3] Jurisdiction of Court Executing a Decree 


The following are the leading rules relating to the jurisdiction of courts executing decrees: 


Rule I.—No court can execute a decree in which the subject matter of the suit or of the application 
for execution is property situated “entirely” outside the local limits of its jurisdiction. Territorial 
jurisdiction, in other words, is a condition, precedent to a court executing a decree.” Security 
bond was furnished to the court under O XXXVII, rule 3. Property covered by the bond was 
situated outside the jurisdiction of the court. Sale of property in execution of the decree was 
sought. It was held that the court which passes the decree has no jurisdiction for property 
outside the local limits. Decree-holder must obtain transfer certificate. As a general rule, 
territorial jurisdiction is a condition precedent to a court executing a decree. Merely because a 
security bond had been furnished to the court which passed the decree, that court could not 
order sale of property which is not situated in its jurisdiction. The decree-holder must obtain 
transfer of the decree,!” 


Exception I.— The court which passed a decree for the “enforcement of a mortgage of immovable 
property” has power in execution of its decree to order the sale of such property, though it may be 
situated “beyond” the local limits of its jurisdiction. A sues B in a court in district X on a mortgage 
of two properties, one situated in district X and the other in district Y. A decree is passed for 
the sale of both the properties. The court in district X having jurisdiction to entertain the suit 
in respect of the property situated in district Y (section 17), has also jurisdiction to sell that 
property in execution of its decree, though the property is situated beyond its jurisdiction. It 
is not bound to send the decree for execution as regards the property in district Y to the court 
of that district under section 39 (c) but it may do so.!° In the latter case, the decree as regards 
the property in district Y may be executed by the court of district Y.” 


Exception II.— Where “after the passing of a decree” in a ‘suit for the enforcement of a mortgage” 
the whole of the immovable property included therein falls by transfer of jurisdiction, within the 
local limits of the jurisdiction of another court, the application for execution of the decree according 
to the Calcutta rulings may be made either to the court which passed the decree (though the properly 
is no longer within its jurisdiction) or to the court within the local limits of whose jurisdiction, the 
immovable property falls by such transfer but where the application is made to the former court it 
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should not itself order the properly to be sold, but should transfer it to the latter court for passing and 
executing the order for sale.” 


It is submitted that the view of the Calcutta High Court still holds good, even after the 
insertion of the new explanation to section 37, since that explanation does not say that the 
court from whose jurisdiction the immovable property is transferred to another court can 


direct the sale of such property.'% 


Exception II.—The salary of public officer or of a servant of a railway company or local 
authority may be attached by a court, though the disbursing officer may not be within the local 
limits of the court’ jurisdiction.” 


Exception IV.—The executing court can appoint a receiver for properties situated outside its 
territorial jurisdiction and order their sale.'* 


Exception V.—lIt is competent to the court executing a decree to order execution against property 
in the custody of any court of public officer, though such court or officer is not within the territorial 
jurisdiction.’ 

Rule IT.—Where a decree has been passed for the payment of money, and the decree-holder 
applies for attachment and sale of immovable property (belonging to the judgment-debtor) 
which forms one estate apart whereof is situated within the local limits of the jurisdiction of 
the court executing the decree and part beyond such limits. 


The court executing the decree has the power to attach and sell the whole estate including 
the portion situated beyond the local limits of its jurisdiction.''° 


Rule III.—Does a court to which a decree has been sent for execution under section 39 
have the jurisdiction to execute the decree, if the amount of the decree exceeds the limits of the 
pecuniary jurisdiction of the court? There is a conflict of decision as to whether the court of 
execution is restricted to the pecuniary limits of its jurisdiction. To put the question in a concrete 
form, if a decree for Rs 7,000 is sent for execution to a court whose pecuniary jurisdiction does 
not exceed Rs 5,000, can the latter court execute the decree? “Yes” according to Madras!'! 
and Allahabad.''* “No”, according to the High Courts of Calcutta,''> Bombay,''* Patna!’ and 
Orissa.'’® This conflict has now been resolved by the new sub-section 3 to section 39 added 
by the Amendment Act, 1976, which provides that a court shall be deemed to be a court of 
competent jurisdiction if at the time of application for transfer to it, it would have jurisdiction 
to try to suit in which such decree was passed. 
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In a suit for recovery of loan filed by a bank, the decree passed by the civil court was less 
than 10 lacs. But when the bank applied for execution, the outstanding decretal dues including 
interest had grown to nearly 50 lacs. Relying on the decision of the Supreme Court in Punjab 
National Bank v Chajju Rao,'"’ a Division Bench of the Orissa High Court held that since the 
amount due has become were than 10 lacs, it can be recovered by the Debt Recovery Tribunal 
only and not by civil court, notwithstanding the fact that the decree was for less than 10 lacs 


at the initial stage.’ : 


Rule IV.—Where the decree sought to be executed is passed by a competent court, the court 
will not be deemed to be incompetent to execute the decree merely because by reason of the 
amount of interest or mesne profits ascertained for a period subsequent to the institution of the 
suit, the pecuniary limits of the jurisdiction of such court are exceeded — A obtains a decree 
against B for Rs 4,000 and interest in a court of which the pecuniary jurisdiction is limited to 
Rs 5,000. A then applies to the court for execution. At the date of the application for execution, 
the total amount of the decree by reason of accumulation of interest exceeds Rs 5,000. The 
court has jurisdiction to execute the decree. All the courts are agreed on the point,” for, if the 
court had jurisdiction at the time of the institution of the suit, incidental causes such as the 
accumulation of profits or interest or a rise in price will not affect its jurisdiction.'”° 


Rule V.—A court to which execution of a decree is transferred has no jurisdiction to order 
either the attachment or sale of immovable property in execution, if at the time of the order 
such court had no territorial jurisdiction over the property.’ 


[s 38.4] Powers of Executing Court: Court Executing a Decree Cannot go 
behind the Decree 


A court executing a decree cannot go behind the decree. It must take the decree as it 
stands.'”* It cannot entertain any objection that the decree is incorrect in law or on facts. That 
is because until the decree is set aside by an appropriate proceeding in appeal or in revision, 
a decree, even if it is erroneous, is binding between the parties.'”* Hence, it is not open to an 
executing court to say that a part of the decree is violative of section 23 of the Bombay Money 
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Lenders Act, 1947 and therefore should not be executed.” Likewise, a judgment-debtor 
cannot object in execution proceedings that the decree passed in terms of an award was illegal 
since the award was not registered.'” This rule holds good only between parties to the decree 
and their representatives." It has no power to entertain any objection as to the validity of the 
decree!’ or that it was obtained by fraud'*’ or as to the legality or correctness of the decree,’ 
eg, an objection that the decree sought to be executed was passed against a wrong person,” or 
that it was passed against a lunatic or a minor not properly represented.'*' The reason is that a 
decree, though it may not be according to law, is binding and conclusive between the parties 
until it is set aside either in appeal or revision.'*’ A decree against a Hindu Joint Family firm 
can be executed against all the persons who have been personally served though the suit arose 
out of a claim of misappropriation by the karta as immunity of the members from liability 
therefore was a question which should have been raised and determined in the suit.” For the 
same reason the court executing a decree cannot alter, vary or add to the terms of the decree,” 
even by consent of parties.'*? As to enforceability of a compromise entered in the course of 
execution proceedings. Where a decree was passed against an unregistered firm in violation 
of section 69(2) of the Indian Partnership Act, 1932, the case is one of error in the exercise of 
jurisdiction and not want of it, and the decree cannot be treated as a nullity.'*’ The grievance of 
the objectors to the execution of the decree of the subordinate judge as passed in appeal against 
dismissal of the title suit was that the interest of one minor plaintiff who attained majority 
during pendency of suit could not be represented by the holder of the power of attorney on 
behalf of all the plaintiffs. This point, though raised in the trial court, was not considered by 
it. The high court, in second appeal, did not enter into the question as it was one of fact. The 
executing court cannot go into it.'** A decree passed in terms of an award before the period 
prescribed for filing an application to set it aside had expired, is not void and the objection 
is not one which could be taken in execution proceedings.’ A decree however passed in a 
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suit based on an award is a nullity in view of section 32 of the Arbitration Act, 1940 (now 
replaced by Arbitration and Conciliation Act, 1996) and the execution court can refuse to 
execute it.'*° It is not open to the executing court to go into the validity of an order amending 
a decree which is sought to be executed.'*’ Broadly speaking, the distinction is one between 
a plea that the decree sought to be executed is a nullity and a plea that it is invalid, improper 
or erroneous.'* It has also generally been held that a court executing a decree has no power to 
entertain an objection that the court which passed the decree had no jurisdiction to pass it.'** 
A Full Bench of the Calcutta High Court has held that when a decree is made by a court which 
“apparently” had no jurisdiction to make it, the executing court is entitled to refuse to execute 
it.“ The word “apparently” means that the decree appears, on the face of it, to have been 
passed by a court which had no jurisdiction.'*” An executing court, therefore, cannot refuse to 
execute a decree where its illegality is not patent but has to be established after an investigation. 
Most often, such illegality would be one relating to jurisdiction.'*° Accordingly, when a court 
passed a decree in terms of an award under the Arbitration Act, 1899, the Calcutta High Court 
held that the court of execution was entitled to refuse to execute it; but as such awards are 
under section 15 of that Act, enforceable as decrees, the high court directed the application to 
be treated as an application to execute the award.'*” 


A Full Bench of the Rangoon High Court has expressed emphatic dissent from the Calcutta 
decision and holds that it is against public policy and good sense that the validity of the decree 
should be questioned by the executing court.'** This case has been followed in a later decision 
of the same high court;'” but the point seems to be concluded by the pronouncement of the 
Privy Council in Jnanendra Mohan v Rabindra Nath,’ that, if the court which passed the 
decree has no inherent jurisdiction, the decree is incapable of execution. 


Dealing with this question, the Supreme Court observed in Kiran Singh v Chaman Paswan,'>' 
that a decree passed by a court without jurisdiction was a nullity and that its invalidity could be 
set up whenever and wherever it was sought to be enforced or relied upon and even at the stage 
of its execution or even in collateral proceedings but where the defect in jurisdiction was of a 
kind which falls within the saving of section 21 of the Code of Civil Procedure or section 11 
of the Suits Valuation Act, 1887, it could not be raised except in the manner and subject to the 
conditions mentioned therein. A Full Bench of the Calcutta High Court has again considered 
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the question in UOJ v Siddique Ahmed,” and it has held, reviewing its previous decisions, that 
no objection based on absence of territorial jurisdiction could be taken in execution, unless it 
was apparent on the face of the decree. 


In Basant Singh v Trilokinath,'® it has been held that when on the allegation in the plaint, 
the suit is beyond the pecuniary jurisdiction of the court, a decree passed by it is a nullity and 
that the objection can be raised in execution. 


In Subbanna v Subbanna,'™ it has been held by the Andhra High Court that a court has, 
under O XXIX, rule 12, no power to award mesne profits for more than three years and that a 
decree passed in contravention of the section is a nullity and that the objection could be taken 
in execution, 


In a case in which an application was made to execute a final decree after the preliminary 
decree on which it rested, had been set aside on appeal, a Division Bench of the Calcutta 
High Court held that as the final decree was superseded the court of execution had power to 
determine whether the decree was a valid and operative decree and to refuse to execute it if it 
was no longer operative.'® 


This was approved by a Full Bench of the Calcutta High Court.'*° CJ Rankin observed that 


this case had not been considered in the previous Full Bench case.'” 


But a decree passed against a person who was dead at the date of the decree without bringing 
his legal representative on the record is a nullity, and it cannot be executed against his estate.!** 
A decree passed in a suit instituted against a ruling prince without the certificate required 
by section 86 of the CPC, is a nullity and the court executing the decree can entertain the 
objection.'” The Registrar of Co-operative Societies acting under the rules is a court, his award 
is a decree, and a court which is called upon to execute it has no power to go behind it.’ A 
decree passed in terms of an award by a court acting under the Bombay Rent Control Act is 
a nullity as the Act contains no provision for reference to arbitration and that is an objection 
which can be taken in execution.'*! A decree directing a sale of raiyati holding in contravention 
of sections 46 and 47 of Chota Nagpur Tenancy Act, 1908, is void and the objection can be 
taken in execution proceedings but if the question had been raised in the suit and a finding 
given that the land is not raiyati, its correctness cannot be challenged in execution.'* An 
objection that a decree in ejectment could not be executed by reason of the provision in House 
Rent Control Order is one which could be taken in execution proceedings as it is directed 
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not against the passing of the decree but against its execution.'®? Such an objection could be 
taken in execution even if the House Rent Control Order came into force after the institution 
of the suit in which the decree in ejectment was passed.'** Where the execution of a decree in 
ejectment was resisted by the tenant on the ground that the title of the landlord to the lands 
had ceased as a result of the Madhya Pradesh Jagir Abolition Act, 1951, it was held that the 
objection was one which could be raised in execution.'® A preliminary decree for partition 
cannot be executed.'® 


[s 38.5] Construction of Decree by Executing Court 


If the decree is free from ambiguity, the court of execution is bound to execute it whether 
it be right or wrong.” But it cannot, under the guise of interpretation, make a new decree 
for the parties.'®* Altering the terms of the decree must be clearly understood in contrast of 
construing a decree or interpreting a decree or giving clarity to its terms and conditions, In 
the garb of the latter, the court cannot create a new decree which is neither intended nor 
passed by the court of competent jurisdiction. Executing court can provide clarity, interpret or 
construe the decree, by keeping the decree as passed by the court of the competent jurisdiction 
intact and undisturbed. While exercising its jurisdiction, if the executing court, in the guise 
of these ingredients, materially alters the terms and conditions of the decree, to the prejudice 
of any of the parties to the decree, which ought to have, if at all, fallen in the domain of 
courts of competent jurisdiction, i.e., appellate or the court that passed the decree, certainly 
the executing court would outgress its jurisdiction as an executing court. Permitting an 
executing court to alter the terms of the decree would be opposed to all settled canons of civil 
jurisprudence. A decree which has been passed and has not been assailed in the regular appeals 
which were available to the parties against whom the decree was passed, such party cannot 
be permitted to abuse the process of law before the executing court to alter the decree, which 
has attained finality in all aspects.’ But though a court executing a decree cannot go behind 
the decree, it is quite competent to construe the decree where the terms of the decree are 
ambiguous, and to ascertain its precise meaning, for, unless this is done, the decree cannot be 
executed.'”° There is no question in such a case of the executing court going behind the decree. 
If, on examination of the nature and contents of the decree, the court finds that it is a purely 
declaratory decree, it must refuse to execute it.” If the decree creates a charge on property 
in which the judgment-debtor had a widow’s estate, the executing court has jurisdiction to 
inquire if the charge continued after the widow's death and if it could be enforced against 
the property in the hands of her legal representative.'’* The construction of a decree must be 
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governed by the pleadings and the judgment.'”* And the court should, if possible, put such a 
construction upon the decree as would make it in accordance with law.'’* When a particular 
construction has been put upon a decree in a former execution proceeding, it is not open to the 
court in a subsequent application to treat that construction as erroneous.'” 


[s 38.6] Distinction Between Section 38 and Section 63 


Section 38 is a general section dealing with execution. It contemplates only one decree- 
holder applying to execute only one decree. Section 63 applies when there are more decree- 
holders than one, but the same property has been attached by more courts than one. Section 
63 cannot be controlled by this section. Hence, where acting under section 63, the decree 
of the court of lower grade is called up by the court of higher grade, the latter court has 
jurisdiction to sell the property attached in execution of that decree.'”° 


By virtue of Uttar Pradesh Civil Laws Amendment Act, 1972, the decree could not have 
been set aside or invalidated and the only consequence which would ensue is that the decree 
would be lying dormant and could not be executed. Once the bar placed by the 1972 Act 
is removed, by virtue of the doctrine of eclipse, the decree will revive and become at once 
operative and executed.” 


[s 38.7] Sections 38 and 39(4) — Harmonious Reading 


In view of the aforesaid insertion of sub-section (4), it has been made clear, removing all 
doubts that the court which has passed a decree, is not authorised to execute the decree against 
any person or property outside the local limits of its jurisdiction. Therefore, the doubts which 
might or could have arisen on the question of jurisdiction of an executing court, have been 
removed. In a harmonious reading of both the sections 38 and 39(4), it appears that the court 
which has passed a decree cannot have any jurisdiction to proceed with the execution of a 
decree when circumstances and conditions mentioned in section 39 exist.’ 


[s 38.8] Execution of Arbitration Award 


It may be noted that if one juxtaposes the expression “court” occurring in section 36 with 
section 2(e) of the Arbitration and Conciliation Act, 1996, it would mean that the award shall 
be enforced in the same manner as if it were a decree made by a court having jurisdiction to 
decide questions forming the subject-matter of the arbitration if the same had been the subject- 
matter of the suit. If that be so, the inquiry would be which is the court having jurisdiction 
to decide the question forming the subject-matter of the arbitration, if the same had been the 
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subject-matter of a suit. Then, that court which has the jurisdiction to decide the subject- 
matter of the arbitration would have jurisdiction to levy execution. That takes us to the CPC. 


On a combined reading of sections 38 and 20 of the CPC, it can be seen that the court 
which can entertain a suit with respect to the subject-matter of arbitration dispute alone can 
exercise the power under section 36 of the Arbitration and Conciliation Act, 1996 as well.'” 


[S 39] Transfer of decree.—(1) The Court which passed a decree may, on the 
application of the decree-holder, send it for execution to another court '*°[of competent 
jurisdiction] ,— 

(a) if the person against whom the decree is passed actually and voluntarily 
resides or carries on business, or personally works for gain, within the local 
limits of the jurisdiction of such other Court, or 

(b) if such person has no property within the local limits of the jurisdiction of 
the Court which passed the decree sufficient to satisfy such decree and has 
property within the local limits of the jurisdiction of such other Court, or 


(c) if the decree directs the sale or delivery of immovable property situate 
outside the local limits of the jurisdiction of the Court which passed it, or 


(d) if the Court which passed the decree considers for any other reason, which 
it shall record in writing, that the decree should be executed by such other 
Court. 

(2) The Court which passed a decree may of its own motion send it for execution to 
any subordinate Court of competent jurisdiction. 

181[(3) For the purposes of this section, a Court shall be deemed to be a Court of 
competent jurisdiction if, at the time of making the application for the transfer of 
decree to it, such Court would have jurisdiction to try the suit in which such decree 
was passed. ] 

!182[(4) Nothing in this section shall be deemed to authorise the Court which passed 
a decree to execute such decree against any person or property outside the local limits 
of its jurisdiction. ] 
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[s 39.1] State Amendment 


Uttar Pradesh.—The following amendments were made by Uttar Pradesh Act No. 31 
of 1978, section 2 (w.e.f. 1-8-1978). 


In its application to the State of Uttar Pradesh, sub-section (3) substituted as under:— 


“(3) For the purpose of this section a Court shall be deemed to be a Court of competent 
jurisdiction if the amount or value of the subject-matter of the suit wherein the decree 
was passed does not exceed the pecuniary limits, if any, of its ordinary jurisdiction at the 
time of making the application for the transfer of decree to it, notwithstanding that it had 
otherwise no jurisdiction to try the suit.” 


[s 39.2] Alterations in the Section 


The words “of competent jurisdiction” in sub-section 2 were inserted by the CPC. The 
same words are added in sub-section 1 by the Amendment Act, 1976. The new sub-section 3 
added by the Amendment Act, 1976, clarifies, in view of a conflict in judicial Opinion, as to 
whether the transferee court must be one of competent pecuniary jurisdiction and if so, at 
what stage such competence should be judged. See notes on jurisdiction of court executing 
a decree—rule 3 under section 38. The new sub-section provides that it would be court of 
competent pecuniary jurisdiction if it has jurisdiction to try the suit in which the transferred 
decree is passed at the time when the application for transfer to it is made. 


The new sub-section (4) has been inserted in the section by the latest amendment by Code 
of Civil Procedure (Amendment) Act, 2002 effective from 1-7-2002 to specify that the court 
which passed decree cannot execute the decree against any person or property outside the local 
limits of its jurisdiction. 

The court explicated that even before amendment to section 39, the Apex Court in the 
landmark case of Kiran Singh v Chaman Paswan,'® held that defect of jurisdiction whether 
pecuniary or territorial strikes at the very authority of the court and decree passed by 
the court which does not enjoy jurisdiction would become irrelevant and unenforceable. 
Further, court said that the Apex Court in the case of Mohit Bhargava v Bharat Bhushan 
Bhargava,'™ has reiterated that as per section 39(4) of CPC, the executing court has no 
discretion and the decree ought to be transferred to the court having jurisdiction over the 


property.” 


183. Kiran Singh v Chaman Paswan, AIR 1954 SC 340 : 1955 SCR 117 : (1954) 2 Mad LJ 60. 
184. Mohit Bhargava v Bharat Bhushan Bhargava, AIR 2007 SC 1717 : (2007) 4SCC 795 : (2007) 5 SCR 397 
185. K Gayathri Mallya v The Manager, The Urban Co-op Bank Ltd, 2020 (3) Kar LJ 685. “Sei 
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Section 39 clearly states that a decree be executed by another court of competent jurisdiction: 


(i) if the person against whom the decree is passed actually and voluntarily resides 
or carries on business, or personally works for gain, within the local limits of the 
jurisdiction of such other court, or 


(ii) if such person has no property within the local limits of the jurisdiction of the court 
which passed the decree sufficient to satisfy such decree and has property within the 
local limits of the jurisdiction of such other court, or 


(iii) if the decree directs the sale or delivery of immovable property situated outside the 
local limits of the jurisdiction of the court which passed it, or 


(iv) if the court which passed the decree considers for any other reason, which it shall 
record in writing, that the decree should be executed by such other court. 


The court may on an application of the decree-holder under sub-section (1) of section 39 
and on its own motion under sub-section (2) of section 39 transfer the decree for execution to 
courts of competent jurisdiction. 


The Rajasthan High Court’® has held that section 39 is an enabling provision, and the word 
“may” in the sub-section is not to be construed as “must” or “shall”. Similarly, the Punjab,'*” 
Patna,'** Mysore!® and Rajasthan’” High Courts have held that by transferring the decree to 
another court for execution, the court which passed the decree does not lose jurisdiction to 
pass appropriate orders. The insertion of sub-section (4) in section 39 is aimed at nullifying the 
effect of the above stated judgments passed by various high courts. 


The situation emerging is that courts, which passed the decree, cannot execute the decree 
passed against any person or property outside the local limits of its jurisdiction. The decree 
must be transferred to the courts of competent jurisdiction. 


[s 39.3] Sections 38 and 39(4) — Harmonious Reading 


In view of the aforesaid insertion of sub-section (4), it has been made clear removing all 
doubts that the court, which has passed a decree, is not authorised to execute the decree against 
any person or property outside the local limits of its jurisdiction. Therefore, the doubts, which 
might or could have arisen on the question of jurisdiction of an executing court, have been 
removed. In harmonious reading of both, the two sections 38 and 39(4), it appears that the 
court which has passed a decree cannot have any jurisdiction to proceed with the execution of 
a decree when the circumstances and conditions mentioned in section 39 exist.!” 


[s 39.4] Sections 39(4) and O XXI, Rule 3 and O XXI, Rule 48 


Section 39 does not authorise the court to execute the decree outside its jurisdiction but it 
does not dilute the other provisions giving such power on compliance of conditions stipulated 
in those provisions. Thus, the provisions, such as, O XXI, rule 3 or O XXI, rule 48 which 
provide differently, would not be affected by section 39(4) of the CPC.” 


186. Tara Chand v Misrimal, AIR 1970 Raj 53. 

187. Punjab Co-op Bank v Bikram Lal, AIR 1959 P&H 71. 

188. Darshan Singh v Baldeo Das, AIR 1946 Pat 365. 

189. Sundra Rao v Appaiah Naidu AIR 1954 Mys 1. 

190. Laxmi Narain v Firm Ram Kumar AIR 1971 Raj 30. 

191. ICDS Ltd v Mangala Builders Put Ltd, AIR 2001 Kant 364. 

192. Salem Advocate Bar Association v UOI, AIR 2005 SC 3353 : (2005) 6 SCC 344. 
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YK Sabharwal J, (as he then was), speaking for the three-judge Bench of the Supreme Court 


observed as follows in the above judgment: 


23. Section 39(1) of the Code provides that the Court which passed a decree may, on 
the application of the decree-holder send it for execution to another court of competent 
jurisdiction. By Act 22 of 2002, Section 39(4) has been inserted providing that nothing in 
the section shall be deemed to authorise the Court which passed a decree to execute such 
decree against any person or property outside the local limits of its jurisdiction. The question 
is whether this newly added provision prohibits the executing court from executing a decree 
against a person or property outside its jurisdiction and whether this provision overrides 
Order XXI Rule 3 and Order XXI Rule 48 or whether these provisions continue to be an 
exception to Section 39(4) as was the legal position before the amendment. 


24. Order XXI Rule 3 provides that where immovable property forms one estate or 
tenure situate within the local limits of the jurisdiction of two or more courts, any one 
of such courts may attach and sell the entire estate or tenure. Likewise, under Order XXI 
Rule 48, attachment of salary of a Government servant, Railway servant or servant of local 
authority can be made by the Court whether the judgment-debtor or the disbursing officer 
is not within the local limits of the court's jurisdiction. '”’ 


After noticing its earlier decision in the Salem Advocate Bar Association case (supra), the 
Supreme Court clarified the matter and held that in case of a decree for sale of property outside 
the jurisdiction of the court passing the decree, the same has to be transferred to a court having 
jurisdiction over the property for execution." PK Balasubramanyan J, speaking for the Bench, 
observed as follows: 


A decree could be executed by the court which passed the decree so long as it is confined 
to the assets within its own jurisdiction or as authorised by Order XXI Rule 3 or Order 
21 Rule 48 of the Code or the judgment-debtor is within its jurisdiction, if it is a decree 
for personal obedience by the judgment-debtor. But when the property sought to be 
proceeded against, is outside the jurisdiction of the court which passed the decree acting as 
the executing court, there was a conflict of views earlier, some courts taking the view that 
the court which passed the decree and which is approached for execution cannot proceed 
with execution but could only transmit the decree to the court having jurisdiction over 
the property and some other courts taking the view that it is a matter of discretion for 
the executing court and it could either proceed with the execution or send the decree for 
execution to another court. But this conflict was set at rest by Amendment Act 22 of 2002 
with effect from 1.7.2002, by adopting the position that if the execution is sought to be 
proceeded against any person or property outside the local limits of the jurisdiction of the 
executing court, nothing in Section 39 of the Code shall be deemed to authorise the court 
to proceed with the execution. In the light of this, it may not be possible to accept the 
contention that it is a matter of discretion for the court either to proceed with the execution 
of the decree or to transfer it for execution to the court within the jurisdiction of which the 
property is situate.'” 


Declining to interfere with the judgment of the high court which refused to set aside 
the orders passed against the judgment-debtor, the Supreme Court further observed in the 
above case that the orders of restraint issued to a third person from handing over property in 
his possession to judgment-debtor along with concerned documents were in the nature of a 
“freezing order” or a “Mareva injunction” and an order akin to an Anton Piller order, orders 


that can be issued even if the property or the person concerned is outside the jurisdiction of 
the court.” 


193. Salem Advocate Bar Association v UOI, AIR 2005 SC 3353, p 3361 : (2005) 6 SCC 344. 

194. Mohit Bargava v Bharat Bhushan Bhargava, AIR 2007 SC 1717 : (2007) 4 SCC 795. 

195. Mohit Bhargava v Bharat Bhushan Bhargava, AIR 2007 SC 1717, p 1719-1720 : (2007) 4 SCC 795. 
196. Mohit Bargava v Bharat Bhushan Bhargava, AIR 2007 SC 1717 : (2007) 4 SCC 795, para 9. 
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[s 39.5] Sub-section (1) and (2) — Relative Scope — Power of Transfer Under 
Sub-section (2) is independent of Sub-section (1) 


The question is whether sub-section (2) of section 39, CPC, providing for suo motu transfer 
is an independent one or is circumscribed by the contingencies as set out in sub-clauses(a) to 
(d) of sub-section (1) of section 39, The language of sub-section (2) does not contemplate 
any such fetter. While sub-section (1) deals with transfer to another competent court having 
jurisdiction or assets being located within its jurisdiction, sub-section (2) empowers the court 
passing the decree of its own motion to transfer it for execution to any subordinate court 
of competent jurisdiction. Sub-section (2) confers a suo motu power to assign a decree for 
execution of its own motion to any subordinate court. The exercise of the power under sub- 
section (2) of section 39, CPC, to send the decree for execution to a subordinate court, can 
be exercised without meeting the requirements of sub-clauses(a) to (d) under sub-section (1) 
of section 39 of the CPC. The expression used in sub-section (2) of section 39, CPC, is “to 
any subordinate Court for execution” in contradistinction to “another Court of competent 
jurisdiction”, as used in sub-section (1) of section 39 of the CPC. The power under sub-section 
(2) of section 39 can be exercised for administrative reasons to ensure expedition in execution 
of the decree, etc. In case of Delhi, for instance, the Civil Nazarat is located at the district 
courts. The warrants for possession and warrants for sale or attachment of properties, etc, 
are executed through the administrative civil judge. In such circumstances, if the court may 
find that the decree can be conveniently and expeditiously executed by the district court, it 
may in the exercise of powers under sub-section (2) of section 39 of the CPC, send the decree 
for execution to the district courts. Accordingly, it can be said that the exercise of the powers 
to transfer under sub-section (2) of section 39, CPC, can be exercised independently of the 
powers under sub-section (1) of section 39 of the CPC.1” 


[s 39.6] Court Which Passed a Decree 


See notes to section 37 under the same head above. 


Where as section 39(1) deals with transfer of a decree on an application made therefore by a 
decree-holder, sub-section 2 deals with transfer of a decree suo motu by the court which passed 
the decree but only to a court subordinate to it.” The section is an enabling provision and the 
word “may” in both the sub-sections is not to be construed as “must” or “shall”. If a decree is 
transferred to another court, such transfer takes effect from the date of the order of transfer.2” 


By transferring the decree to another court for execution, the court which passed 
the decree does not lose jurisdiction to pass orders till the certificate is received from the 
transferee court under section 41.2" It retains its jurisdiction to pass appropriate orders.” 
It does not lose its power to pass orders under this section by reason of the fact that the 
properties had been transferred to the jurisdiction of another court. The court could 


197. Pearay Lal & Sons Put Ltd v Jamuna Properties Put Ltd, AIR 2004 Del 126. 

198. Chandravathi v Payapatillath, AIR 1966 Ker 318 : (1966) ILR 2 Ker 74. 

199. Tarachand v Misrimal, AIR 1970 Raj 53 : (1969) ILR 19 Raj 412. 

200. State of Rajasthan v R Savkasha, AIR 1972 Guj 179. . 

201. Darsan Singh v Baldeo Das, AIR 1946 Pat 365 : (1946) ILR 25 Pat 145; Punjab Co-op Bank v Bikram Lal, 
AIR 1959 Pūnj 71. 

202. Radhe Shyam v Devendra, AIR 1952 Pat 213 : ILR 31 Pat 56; Sundara Rao v Appaiah Naidu, AIR 1954 
Mys 1 : (1954) ILR Mys 193; Laxmi Narain v Firm Ram Kumar, AIR 1971 Raj 30. 

203. Lalithamba v Mangamma, AIR 1958 AP 763 : (1958) 2 Andh WR 511. 
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also pass orders for simultaneous execution.” The powers conferred by this section and 
section 44A are independent and alternative and it is accordingly open to the decree-holder 
to pursue either, at his choice.” An order of transfer under this section can be made only by 
the court which passed a decree and it was accordingly held that where a decree was passed by 
the court of the district judge, Gwalior, on 18 November 1948, when it was governed by the 
Madhya Bharat Code and subsequently the CPC was extended to it, it ceased to be the same 
court within this section and consequently an order of transfer of execution made by it was 
ultra vires the section and the transferee court acquired no power to execute the decree.” The 
transferee court has no authority to transfer the execution proceedings to another court as that 


could be done only by the court which passed the decree.’ 


[s 39.7] Decree on the Original Side 
A Special Bench of the High Court of Bombay has held that the high court has jurisdiction, 


in the exercise of its original civil jurisdiction, to execute a decree passed on its original side 
anywhere within the Presidency of Bombay.” 


The Calcutta High Court has held that the court which passed a decree can appoint a 
receiver over the property situated outside the territorial jurisdiction. It was held that the said 
practice or procedure is adopted in view of rule 3 of the Original Side Rules, which cannot be 
curtailed by section 39(4) of the CPC. The said practice and procedure followed by the high 
court for a long time also partakes the character of law by virtue of rule 3 Chapter XL of the 
Original Side Rules.*” 


[s 39.8] Decree Passed — Not by a Civil Court 


An order passed by the Debt Relief Court under the Central Provinces and Berar 
Indebtedness Act, 1939, cannot be transferred to a civil court for execution.?!° 


[s 39.9] Another Court 


The court to which the decree is sent for execution must be a court in India.2!! Decrees 
cannot be sent to courts outside India except in the case for which section 45 makes special 
provision.” It was accordingly held by the Supreme Court that an order of transfer made 
on 28 August 1950 by the subordinate judge of Bankura to the court of the district judge, 
Morena, in Gwalior State, fell outside the section as the transferee court was not, on that 
day, governed by the CPC.?'? Such court must be of competent jurisdiction, i.e., it must be a 
court which, at the time of making the application for the transfer of the decree, would have 
jurisdiction to try the suit wherein the decree was passed. 


204. Venkatarami Reddi v Rami Reddi, (1951) ILR, Mad 375 : (1950) 1 Mad LJ 787; Ram Kumar v Hazari Lal, 
AIR 1961 Raj 157 : (1960) ILR Raj 1624. 

205. Lakhpat Rai v Atma Singh, AIR 1962 P&H 228 : (1961) ILR Punj 166. 

206. Moloji Narsing v Sankar Saran, AIR 1962 SC 1737; affirming, AIR 1958 All 775. 

207. Nandram v Gopal Das, AIR 1956 MB 255. 

208. Chimnabai v Kasturbhai, AIR 1934 Bom 225 : (1934) ILR 58 Bom 729. 

209. Birla Corporation Ltd v Prasad Trading Co, AIR 2007 Cal 38. 

210. Ramgopal Raghunath v Ramchandra Krishnarao, AIR 1949 Ngp 359 : (1949) ILR Nag 187. 

211. Chinnaswami v Annamalai, AIR 1941 Mad 309 : (1941) ILR Mad 574; Kasturchand v Parsha, (1887) 
ILR 12 Bom 230. 

212. Ratan v Khatoo, (1902) ILR 29 Cal 400; Pierce Leslie v Perumal, (1917) ILR 40 Mad 1069. 

213. Firm Hansraj v Firm Lalji Raja & Sons, AIR 1963 SC 1180. 
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[s 39.10] Applications for Transfer of a Decree 


An application for a transfer of a decree under this section need not be in any particular 
form. It is enough if it gives sufficient particulars of the decree to be transferred.” Where, 
on the application of the decree-holder, the court which passed the decree granted leave to 
the transferee court to sell property and that order was communicated to that court, it was 
held by the Supreme Court that there was in substance, a transfer of the decree under this 
sub-section.’ An objection raised by a judgment-debtor opposing the transfer of a decree 
for execution, is an objection relating to the execution of the decree and the order passed on 
such objection is an order falling under section 47 of CPC." An objection that the order of 
transfer was ex parte can be raised by the judgment-debtor and if the objection is overruled, 
the order will fall under section 47.*!” Ordinarily, an order transferring a decree under this 
section is merely a ministerial order.*!* Such an order can be passed ex parte without notice 
to the judgment-debtor’”? and where the application is only for transfer of the decree, it can 
be ordered even without notice to the judgment-debtor under O XXI, rule 22.”° Where the 
transferee court has jurisdiction inherently, absence of a formal order for transfer is a mere 
irregularity.”*! 


In a case for execution of a decree for payment of money, where preliminary objection 
was raised with regard to the territorial jurisdiction of the court in receiving the execution 
application, it was held that the question of transferring the execution proceeding would arise 
only upon the examination of judgement-debtor in court on the question as to whether he 
holds any property within the territorial jurisdiction and as to whether he has any other debts 
within the territorial jurisdiction of the court.” 


The provisions for filing an application for execution begins from rule 10 of O XXI. The 
provisions of rule 5 and 6 of the said Order precede rule 10. Therefore, order of transfer of 
an execution to some other court can be made even before reaching the stage of rule 10, i.e., 
before the application for execution of the decree is filed.” 


[s 39.11] Entire Decree Should be Transferred 
The High Court of Calcutta has held that the entire decree, and not a part of it, should be 


sent for execution to another court.” 


[s 39.12] Jurisdiction of the Transferee Court 


The court to whose jurisdiction the subject matter of the decree is transferred, acquires 
inherent jurisdiction over the same by reason of such transfer, and if it entertains an execution 


214. Sheikh Hafeez Uddin v Ram Chunder Das, AIR 1937 All 397. 

215. Mohanlal v Benoy Krishna, AIR 1953 SC 65 : (1953) SCR 377 : (1953) SCJ 130. 

216. Manmatha Pal v Sarada Prosad, AIR 1939 Cal 651. 

217. Firm Ganeshdas Badrinarayan v Amuluk Chand, AIR 1940 Cal 161; Saralabala v Shyam Prosad, AIR 1953 
Cal 765. 

218. Banares Bank Ltd v Jyoti Bhusan Gupta, AIR 1951 All 362; Devi Das v Mohamed, AIR 1935 Lah 
508 : (1935) 17 Lah 13; but see Manmatha Pal v Sarada Prosad, AIR 1939 Cal 651. 

219. Nehar Gang v Anath Nath, AIR 1956 Pat 269. 

220. Re Mahalakshmamma, (1956) Andh LT 997. 

221. Venkamamidai v Nannapaneni, AIR 1943 Mad 449 : (1943) ILR Mad 804. 

222. DVM Construction v Sree Infrastructure Finance Ltd, AIR 2009 Cal 227 (DB). 

223. Raj Kumar and Brothers v Hindustan Steel Works Construction Ltd, AIR 2007 Jhar 7 : (2006) 4 JLJR 379. 

224. Kusum Kamini v Sattesh Chandra, AIR 1935 Cal 118. = 
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application with reference thereto, it would, at worst, be an irregular assumption of jurisdiction 
and nota total absence of it, and if objection to it is not taken at the earliest opportunity, it must 
be deemed to have been waived, and cannot be raised at any later stage of the proceedings.” 


The transferee court gets jurisdiction to execute a decree only when there is an order 
of transfer by the court which passed the decree. Therefore, an execution application to a 
transferee court presented before an order of transfer is made, is incompetent.”® But if an 
execution application is presented before a transfer order is passed and is continued after such 
an order is passed, the proceedings are not invalid, as the presentation of a fresh application 
after the date of the transfer order would cure the formal defect.” An application presented 
after an order of transfer is made but before the copy of the decree and the certificate as 


required by O XXI, rule 6 is sent, is valid.” 


[s 39.13] Transfer of Decree for Execution 


A decree passed by one court may be sent for execution to another court, either on the 
application of the decree-holder on one of the grounds stated in this section, or by the court 
which passed it of its own motion. When a decree is sent by the court which passed it for 
execution to another court, the court sending the decree must send a copy of the decree and 
other documents mentioned in O XXI, rule 6, to the court by which the decree is to be 
executed. The latter court must, on receiving the copy of the decree and the other documents, 
cause the same to be filed (O XXI, rule 7). A mere application to transfer a decree is not an 
application for execution; and this is particularly so in chartered high courts where decrees 
are transferred by ministerial order.” The decree-holder who has applied for execution to the 
court which passed the decree need not make a fresh application to the transferee court.”! 
When he has not applied to the court which passed the decree, he must apply to the transferee 
court for execution (O XXI, rule 10). The court executing a decree sent to it for execution has 
the same powers in executing such decree as if it had been passed by itself (section 42). 


Where one of the judgment-debtors does not reside voluntarily or works for gain or carries 
on business or has property within the jurisdiction of the court which passed the decree, it was 
held by the Kerala High Court that decree against the said judgment-debtor can be transferred 
to a court of competent jurisdiction while retaining the decree to be executed against other 
judgment-debtors. The transferee court can execute the decree only against that judgment- 
debtor and not against other judgment-debtors.*”” 


225. Ramagonda Malagonda Patil v Bhajarang Tukaram Bhojane, AIR 2003 Kant 154. 

226. Govind v Sadashiv, AIR 1955 Bom 93. 

227. Arunachala v Lingayya, AIR 1953 Mad 171 : (1952) 2 Mad LJ 347 : 65 LW 729 : 1952 Mad WN 817; 
Theagaraya v Sambasiva, AIR 1934 Mad 283 : 57 Mad 795 : 66 Mad LJ 492 : 39 LW 488 : 1934 Mad 
WN 90. 

228. Mohan Lal v Benoy Krishna, supra; Ademma v Venkatasubbiah, AIR 1933 Mad 627 : 65 Mad LJ 
137 : 38 LW 208 : 1933 MWN 577; dissenting from Nanjundappa v Nallakaruppan 55 Mad LJ 120; 
Venkataratnam v Chenniah, AIR 1940 Mad 214 : 50 LW 764. See notes to section 38 under the head: 
“Jurisdiction of Court Executing the Decree”. 

229. Khetpal v Tikam Singh, (1912) ILR 34 All 396. 

230. Banku Behary v Narain Das, AIR 1927 PC 73 : 54 IA 129 : ILR 54 Cal 500; Chutterput Singh v Sait 
Sumari, (1916) ILR 43 Cal 903. 

231. KB Dutt v Taraprasanna, AIR 1924 Pat 120 : (1923) ILR 2 Pat 909. 


232. PN Sree Kumaran Nair v Dhanalakshmy Bank, AIR 2009 Ker 26 : (2008) 3 Ker LT 52 : (2008) 4 Civil 
Court C 449. 
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Provisions of CPC relating to execution apply to orders passed by the family court. Thus, 
where the judgment-debtor was not residing within the territorial limits of jurisdiction of the 
Family Court at Secunderabad and his place or residence was shown as Adilabad, it was held 
by the Andhra Pradesh High Court that the family court at Secunderabad should not have 
entertained the application for the arrest of judgment-debtor and should have transmitted the 
decree to a competent court in Adilabad district to execute the decree.??? 


[s 39.14] Initiation of Proceedings on Transfer of Decree 


Where a decree is transferred for execution to another court, it is the application for 
execution to that court, which initiates the proceedings in execution. The receipt of the decree 
is a ministerial act. A decree passed by a sub-judge in Madras Presidency was transferred to a 
court in Burma. The papers in the proceeding were received in due course. The application 
for execution was made after the separation of Burma from British India. It was held that the 
decree of the Madras court became a foreign decree, and the Burma court had no jurisdiction 
to execute it, no reciprocation in respect of execution having been made.” 


[s 39.15] Clause (A): Residence of Judgment-debtor Outside the Jurisdiction 


This clause provides for transfer of the decree if the judgment-debtor is resident in the 
jurisdiction of another court. The power of the court, under this clause, to transfer a decree is 
not confined to the case where execution is sought against the person of the judgment-debtor. 
The decree-holder is not bound to state, in the application for transfer, the mode in which 
the decree is to be executed. If he satisfies the court that the judgment-debtor resides in the 
jurisdiction of another court, he may ask for transferring the decree to that court without 
stating anything more in his application.”” If the judgment-debtor’s garnishee is resident in 
another jurisdiction, the decree must be transferred there to serve a prohibitory order upon 
him.” Where a decree passed against three judgment-debtors was transferred to another court 
for execution as against two of them, the transferee court was held to have no jurisdiction to 
entertain an execution application against the third judgment-debtor.*” 


[s 39.16] Clause (B): Property of Judgment-debtor Outside the Jurisdiction 


If the judgment-debtor’s property is out of jurisdiction, the court which passed the decree 
cannot attach it, but must transfer the decree to the court within whose local limits, the 
property may be.’*® 


[s 39.17] Clause (C): Decree for sale or possession outside the Jurisdiction 


As stated in rule 1 under section 38, territorial jurisdiction is a condition precedent to 
a court excepting a decree. If the decree directs the sale of immovable property within the 
territorial limits of the jurisdiction of another court, it must be sent to that court for execution. 


233. K Srinivas Rao v K Renuka Bai, 2007 (1) Andh LD 691 : 2007 (2) Andh LT 659. 

234. Muthukarappan v Sellami, AIR 1938 Rang 385 : (1938) ILR Rang 355. 

235. SA Ramanathan Chettiar v MP Kasi Chettiar, AIR 1944 Mad 73; Dwarka Nath v Imperial Bank of India, 
AIR 1929 Cal 529 : (1929) ILR 56 Cal 1176. 

236. Begg Dunlop & Co v Jagannath, (1912) ILR 39 Cal 104. 

237. Ayodhya Bai v Govind Trading Co, AIR 1956 Ajm 39. 

238. Bank of Bengal v Sarat, (1919) 4 Pat LJ 141; Hari Das v National Insurance Go, AIR 1932 Cal 213 : (1932) 
ILR 59 Cal 199. 
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There is an exception to this in the case of a decree for the enforcement of a mortgage; see 
exception 1 to rule 1 under section 38 above. As to such decrees, the court may either execute 
the decree itself or send it for execution to the court having local jurisdiction.” 


[s 39.18] Clause (D): Court Considering that Execution Should be in Another 
Court 


In a Bombay case, the court had expressed a doubt whether clause (d) of this section 
enables a subordinate judge to transfer a decree for execution to a small cause court, where 
the property attached was within the local jurisdiction of the subordinate judge.° An order 
for transfer is necessary even when the same judge holds office, both as a judge of the small 
cause court and as a judge on the original side and the same can be made by the judge either 
on the application of the party or otherwise.?™ Such an order of transfer could be implied 
when he orders execution against immovable property.* Under section 39(1), the decree- 
holder has no indefeasible right to get his application for transfer of the decree to another 
court ipso facto allowed, particularly when the case is outside section 39, clauses (a), (b) 
and (c).743 


A transfer order under section 39(1)(d) should be proved. In the absence of such proof, it 
cannot be presumed that the transferee court has jurisdiction. 


[s 39.19] Sub-clause (2) 


The exercise of the power under sub-section (2) of section 39, CPC, to send the decree 
for execution to a subordinate court can be exercised without meeting the requirements of 
sub-clauses(a) to (d) under sub-section (1) of section 39, CPC. The expression used in sub- 
section (2) of section 39 is “to any subordinate Court for execution” in contradistinction to 
“another Court of competent jurisdiction”, as used in sub-section (1) of section 39, CPC. The 
power under sub-section (2) of section 39 can be exercised for administrative reasons to ensure 
expedition in execution of the decree, etc. In the case of Delhi, for instance, the Civil Nazarat 
is located at the district courts. The warrants for possession and warrants for sale or attachment 
of properties, etc, are executed through the administrative civil judge. In such circumstances, 
if the court may find that the decree can be conveniently and expeditiously executed by the 
district court, it may in the exercise of powers under sub-section (2) of section 39, CPC, send 
the decree for execution to the district courts. Accordingly, it is held that the exercise of the 
powers to transfer under sub-section (2) of section 39, of CPC can be exercised independently 
of the powers under sub-section (1) of section 39.” 


Where a court which passed a decree transferred it for execution to district court A, an 
application for execution to court B which is subordinate to court A, is not legal.” 


239. Kartick Nath v Tilukdhari, (1888) ILR 15 Cal 667; Chhatu Ram v LIC of India, AIR 1974 Pat 371. 
240. Krishna v Bhau, (1894) ILR 18 Bom 61. 

241. Abdul Khadar v Mohammed, AIR 1956 TC 213 : (1956) TC 250. 

242. Nageshwar Prasad v Lakshman Prasad, AIR 1960 Pat 171. 

243. Mahadeo Prasad v Ram Lochan, AIR 1981 SC 416 : (1980) 4 SCC 354. 

244. Pera Khatika v Lal Behari, AUR 1982 All 82. 

245. Pearay Lal & Sons Pvt Ltd v Jamuna Properties Pvt Ltd, AIR 2004 Del 126. 

246. Mohammad Mehdi v Zainuddin, AIR 1957 Pat 654. 
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[s 39.20] Simultaneous Execution of Decree in more Places than One 


A court passing a decree has the power to send its decree to more courts than one for 
concurrent execution. But this power should be sparingly exercised, and, when exercised, it 
would be, in many cases, proper to impose terms on the decree-holder that he should not 
proceed to a sale under all the attachments at once.” The court executing the decree, may 
after notice to the judgment-debtor to send the decree for simultaneous execution to another 
court if it is satisfied that the assets in its jurisdiction are not likely to satisfy the decree.*** The 
Allahabad High Court issued a warrant of arrest of the judgment-debtor after it had sent the 
decree for simultaneous execution to another court.” It has been held by the Allahabad High 
Court on a review of the authorities, that simultaneous execution in more courts than one is 
permissible.” 


[s 39.21] Appeal 


An appeal lies from an order rejecting an application for the transfer of a decree. The reason 
is that questions relating to the transfer of decrees are questions relating to “execution” within 
the meaning of section 47.7”! 


[s 39.22] Award 


An award filed under section 11 of the Indian Arbitration Act, 1899, is enforceable under 
section 15 of the Act “as if it were a decree of the court”. It may, therefore, be transferred for 
execution as a decree under this section to another court.” So also, an award made under rules 
framed under section 43 of the Co-operative Societies Act, 1912.7 


[s 39.23] Transfer of Decree by Small Cause Court 


Section 31 (b) of the Presidency Small Cause Courts Act, 1882 contains a special provision 
for transfer of decrees passed by the Presidency Small Causes Courts. A transfer of a decree 
by small cause court, Calcutta, direct to the court of the district munsiff is valid under this 
section.?”4 


[S 40] Transfer of decree to Court in another ***[State].— Where a decree is sent 
for execution in another State, it shall be sent to such Court and executed in such 
manner as may be prescribed by rules in force in that 7*’[State]. 


247. Saroda Prosad v Luchmeeput, (1872) 14 MIA 529; Krishto Kishore v Rooplall, (1882) ILR 8 Cal 687; 
Deb v Chowdhury, AIR 1927 Rang 258 : (1927) 5 Rang 397; Dwarka Nath v Imperial Bank of India, AIR 
1929 Cal 529 : (1929) ILR 56 Cal 1176; Fatechand v Jitmal, AIR 1929 Bom 418 : (1929) ILR 53 Bom 
844 : 31 Bom LR 1105; Athivarapu Venkatarami Reddi v Kotamareddit Ram Reddi, AIR 1950 Mad 582. 
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[s 40.1] Executed in Such Manner as may be Prescribed by Rules in Forces in 
that State 


The manner of execution is that of the court which executes the decree, but as to whether 
execution of the decree is barred by limitation or not it is the law governing the court which 
passed the decree that applies.*® Sections 40, 41 and 42 of the CPC prescribe only the 
procedure for executing the decree passed by one court, transmitted to the transferee court for 
execution, and these sections do not make any substantial law. That the transferor court retains 
substantial control over the decree, is evident from sections 41 and 46. The power conferred 
by section 42 on the executing court is the power for the limited purpose of execution of the 
decree. Matters concerning discharge or satisfaction of the decree and the like, have to be 
determined by the proper law of contract, viz, the substantive law of the place where the debt 
was contracted and where the decree was passed. Therefore, a debt which ripened into a decree 
in Bombay and was transmitted to a Tamil Nadu court for execution against the judgment- 
debtor, could not be declared to have been discharged under the provisions of the Tamil Nadu 
Debt Relief Act.” Where a decree of the Madras High Court was transferred to the district 
court of Bangalore in the State of Mysore, it was held that the judgment-debtor could not 
claim that the decree should be scaled and instalments fixed for payment of the amount in 
accordance with Mysore Agriculturists Relief Act, as these are matters of substantive rights 
on which the parties would be governed by the law of Madras.” Where a decree passed by a 
court of small causes is sent for execution to the original side, it has been held that an order for 
arrest passed by the transferee court was not open to appeal but could be revised.”” It would 
be otherwise if the order were for attachment of immovable properties.” The word “rules” 
in the section means rules in the First Schedule or rules framed under section 122. Where no 
rules have been framed under section 122, the decree does not become un-executable. The 
execution in such cases would be governed by the rules in the First Schedule.”®! Section 5 of 
Madhya Pradesh Sahayata Upkram (Vishesh Upbandh) Adhiniyam 1978 operates even against 
execution of decree obtained against the relief undertaking by its creditors outside the State 
of Madhya Pradesh. The bar contained in section 5, by way of suspension of suits or other 
legal proceedings, is thus, an absolute bar, which is only for the period contemplated by the 
Act. All that is sought to be done is to suspend its animation for the period mentioned in the 
notification, without affecting the validity of the decree transferred to the State of Madhya 
Pradesh. Section 5, therefore, does not come into conflict either with section 40 or section 42 


of the CPC. 


[S 41] Result of execution proceedings to be certified.—The Court to which a 
decree is sent for execution shall certify to the Court which passed it the fact of such 
execution, or where the former Court fails to execute the same the circumstances 
attending such failure. 


256. Inderchand v Bansropan, AIR 1948 Pat 245 : (1947) ILR 26 Pat 307; Tincowri v Debendro Nath, (1890) 
ILR 17 Cal 491; Sree Krishna v Alumbu, (1913) ILR 36 Mad 108; Subbier v Metal Corp of India Ltd, AIR 
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The court of execution must certify the result of the execution to the court which passed the 
decree and transferred it for execution. When the certificate is sent, the transferee court ceases 
to have seizing of the execution proceeding; until then decree rests in the transferee court.”* 
The court is not bound to certify failure of execution if the decree-holder wishes to make 
another attempt.*“ The court has no power to issue a certificate under this section, so long as 
the execution case is pending before it.” A certificate has to be issued under this section only 
when the transferee court has executed the decree and where it has failed to execute it, it has 
to certify the circumstances attending on such failure. Until such a certificate is issued, the 
transferee court retains its jurisdiction.” The Oudh Court has held that though the transferee 
court ceases after certification to have jurisdiction further to execute the decree, it has power to 
decide an objection taken before it in respect of anything done in the course of the execution 
proceedings taken by it.” Mere notification of payments made on account of the decree to 
the court which passed the decree does not amount to a certification under this section.” In 
a Bombay case, it was said that the section only means that the court of execution should keep 
the court which passed the decree informed of what has happened in the execution.” The 
Patna High Court has held that section 41 does not prescribe any particular form of certificate 
and sending intimation by the transferee court to the court which passed the decree that the 
execution case has been dismissed is sufficient compliance.*”° A covering letter forwarding 
a certificate is not essential.” Such a view, it is submitted, is not correct. A certificate as 
envisaged by the section is an important step having the effect of determining jurisdiction of 
the transferee court and is sent only after failure to execute or after execution to the extent it 
can.” The certificate required by the section enjoins the transferee court to apply its mind and 
affirm the statement of fact that execution was either made or could not be made after bona 
fide efforts to do so. The failure to execute as contemplated here, is failure after such bona fide 
efforts and not negligence or omission to perform duty. The words “certify” and “fails” in the 
section are used in their ordinary meanings and mean to make a declaration in writing under 
the hand or hand and seal as to the result of the execution proceedings in the transferee court 
and the circumstances thereof. The provisions of the section are mandatory and therefore 
the transferee court has to strictly adhere to them. Accordingly, merely sending a copy of the 
order of dismissal of the execution petition to the transferor court without a non-satisfaction 
report is not sufficient compliance with the section. There is no particular form of certificate 
but the certificate, whatever the form, must affirm the statement of facts relating to the result 
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Duddha, AIR 1951 Hyd 65; Abda Begum v Muzaffar, (1898) ILR 20 All 129; Vithu v Ganesh, AIR 1923 
Bom 396 : (1923) 25 Bom LR 453; Shivlingappa v Shidmalappa, AIR 1924 Bom 359 : (1924) 26 Bom 
LR 345; Muhammad v Chhatto Lal, AIR 1926 Pat 274 : (1926) ILR 5 Pat 398; Radhe Shyam v Devendra, 
AIR 1952 Pat 213 (FB). 

264. Vithu v Ganesh, AIR 1923 Bom 396 : (1923) 25 Bom LR 453. 

265. Savithri v Kamal Singh, AIR 1955 Pat 456. 

266. Prahlad v Thakur, AIR 1961 Pat 149; Suryanarayana v Bhavani Shankar, (1960) 1 Andh WR 260; Punjab 
Co-op Bank Ltd v Bikram Lal, AIR 1959 P&H 71 : (1958) ILR Punj 2430; Ram Kumar v Hazarimal, AIR 
1961 Raj 157 : (1960) ILR Raj 1624. 

267. Mst Jilai v Abdul Rahaman, AIR 1929 Oudh 76 : (1929) ILR 4 Luck 209. 

268. Shivlingappa v Shidmalappa, AIR 1924 Bom 359 : (1924) 26 Bom LR 345; Vithu v Ganesh, AIR 1923 
Bom 396 : (1923) 25 Bom LR 453. 

269. Maniram v Vithu, AIR 1923 Bom 371. 

270. Darsansingh v Baldeodas, AIR 1946 Pat 365 : (1946) ILR 25 Pat 145. 

271. Benoy Krishna Mukerjee v Mohanlal Goenka, AIR 1950 Cal 287. 

272. Shivlingappa v Shidmalappa, (1924) 26 Bom LR 345. 


Powers of Court in executing transferred decree Sec 42 705 


of the execution proceedings.” In another case, the Bombay High Court held that where 
the transferee court dismisses the execution application at the instance of the decree-holder, 
the decree-holder can apply to the court passing the decree, to execute the decree even before 
the receipt of the certificate.””* Where an execution application filed in a transferee court had 
been disposed of, a further execution application presented to the transferor court without a 
certificate from the transferee court under this section is not incompetent.”” 


It has been held by a Full Bench of the Allahabad High Court that even after the transferee 
court certifies to the transferor court, under this section, the result of execution, the former 
court has jurisdiction to entertain an application to set aside its previous order.’”° 


[S 42] Powers of Court in executing transferred decree.—*”’[(1)] The Court 
executing a decree sent to it shall have the same powers in executing such decree as 
if it had been passed by itself. All persons disobeying or obstructing the execution of 
the decree shall be punishable by such Court in the same manner as if it had passed 
the decree. And its order in executing such decree shall be subject to the same rules in 
respect of appeal as if the decree had been passed by itself. 


**8[(2) Without prejudice to the generality of the provisions of sub-section (1), the 
powers of the Court under that sub-section shall include the following powers of the 
Court which passed the decree, namely:— 


(a) power to send the decree for execution to another Court under section 39; 


(b) power to execute the decree against the legal representative of the deceased 
judgment-debtor under section 50; 


(c) power to order attachment of a decree. 


(3) A Court passing an order in exercise of the powers specified in sub-section (2) 
shall send a copy thereof to the Court which passed the decree. 


(4) Nothing in this section shall be deemed to confer on the Court to which a decree 
is sent for execution any of the following powers, namely:— 
(a) power to order execution at the instance of the transferee of the decree; 


(b) in the case of a decree passed against a firm, power to grant leave to execute 
such decree against any person, other than such a person as is referred to in 


clause (b), or clause (c), of sub-rule (1) of rule 50 of Order XXI.] 


SYNOPSIS 


[s 42.1] State Amendment............cc:ccecceeeeeeee [s 42.4] Powers of the Transferor Court 


[s 42.2] Powers of Court Executing after: MaBGEE s cdoncieareetannasacs 709 
Transferred Decree........:ccccccccccceeeeeeee 706 | [s 42.5] State Amendment in 
[s 42.3] Limitation on the Powers of Denes deth sonona taana 711 


the Transferee Court .........0..eecccceeeee- 
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[s 42.1] State Amendment 


Uttar Pradesh.—The following amendments were made by Uttar Pradesh Act No. 14 
of 1970, section 2 (w.e.f. 8-4-1970). 


“42. Power of Court in executing transferred decree.—(1) The Court in executing a 
decree sent to it shall have the same powers in executing such decree as if it has been passed 
by itself. All persons disobeying or obstructing the execution of decree shall be punishable 
by such Court in the same manner as if it had passed the decree, and its order in.executing 
such decree shall be subject to the same rule in respect of appeal as if the decree had been 
passed by itself. 


(2) Without prejudice to the generality of the provisions of sub-section (1), the powers 
of the Court under that sub-section shall include the following powers of the Court which 
passed the decree, namely:— 


(a) power to send the decree for execution to another Court under Section 39; 


(b) power to execute the decree against the legal representative of the deceased 
judgment-debtor under Section 50; 


(c) power to order attachment of a decree; 


(d) power to decide any question relating to the bar of limitation to the executability 
of the decree; 


(e) power to record payment or adjustment under r 2 of O XXI; 
(f) power to order stay of execution under r 29 of O XXI; 


(g) in the case of a decree passed against a firm, power to grant leave to execute such 
decree against any person other than a person as is referred to in clause (b) or 


clause (c) of sub-rule (1) of r 50 of O XXI. 


(3) A Court passing an order in exercise of powers specified in sub-section (2) shall send 
a copy thereof to the Court which passed the decree. 


(4) Nothing in this section shall be deemed to confer on the Court to which the decree 
is sent for execution, the power to order execution at the instance of the transferee of a 
decree.” 


[s 42.2] Powers of Court Executing Transferred Decree 


The court executing a transferred decree has, as sub-section (1) clearly states, the same 
powers as if the decree had been passed by itself. The newly added sub-section (2) now declares 
that such transferee court has, when necessary: 


(i) the power to send the decree for execution to another court under section 39; 


(ii) the power to execute the decree against the legal representative of the deceased 
judgment-debtor under section 50; and 


(iii) the power to order attachment of a decree. 


Where such transferee court exercises any such power, it has, under the new sub-section (3), 
to transmit a copy of its order to the court which passed the decree. The new sub-sections have 
been added to avoid delay in execution proceedings. 


The transferee court, having all the powers of the court which passed the decree, can sell 
properties outside its territorial jurisdiction under circumstances under which the transferor 
court could do so.’” All applications arising out of execution proceedings transferred to it 
have, therefore; to be made to it and its jurisdiction continues until: 


279. Jonalalgadda Seetharamayya v Kaja Sivaramakrishna Rao, AIR 1944 Mad 145, in Letters Patent Appeal, 
AIR 1944 Mad 446. 
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(i) the execution proceedings are withdrawn from it; or 


(ii) it has certified under section 41, execution, or execution as far as possible, or its 
failure to execute.’ The mere striking off or rejection of an execution application 
for some informality in the application does not terminate the jurisdiction of the 
transferee court to execute the decree or render it necessary to send a certificate to 
the transferor court.”*! If the application is dismissed for non-prosecution and a 
certificate of failure of execution is sent, the only court that can entertain a fresh 
application is the court which passed the decree.’*” 


In a Patna case,**’ court X, which passed a decree, transferred it for execution to court Y. 
An execution application was disposed of by court Y but no certificate under section 41 was 
sent to court X. Subsequently, the decree was confirmed on appeal and a second execution 
application was presented to court Y reciting the fact of the confirmation of the decree by the 
appellate court. This was construed as an application to execute the decree of the appellate 
court. It was then objected that the appellate decree had never been transferred for execution. 
This objection was overruled. It was held that court X had, under section 37(a), power to 
execute the appellate decree, and that as court Y had all the powers of court X, it retained its 
jurisdiction to execute the decree even after the appeal. A similar decision has been given by 
the Andhra Pradesh High Court.”** Where a decree is, after its transfer for execution, modified 
in appeal, the transferee court can proceed with the execution after amending the pending 
petition in accordance with the appellate decree.” 


The transferee court can decide all questions arising in execution as if it were its own 
decree.**° It can, in executing a decree for specific performance, decide whether the defendant 
is in a position to perform his part of the decree.**’ On the section, as it stood before the 
amendment, judicial opinion was divided on the question whether a transferee court can pass 
orders under O XXI, rule 29, or decide a question under rule 50 of that order. See notes under 
those rules. This conflict of opinion has now been resolved by amending rule 29 of O XXI 
on the one hand and by enacting sub-section 4 in this section so far as rule 50 of O XXI is 
concerned. The amended rule 29 of O XXI provides that where a suit is pending in any court 
against the holder of a decree of such court or of a decree which is being executed by such 
court on the part of the person against whom the decree was passed, the court (that is the 
court before whom such suit is pending) may, on such terms as to security or otherwise, stay 
the execution of the decree until such pending suit is decided. It would seem that since it is the 
court before whom such a suit is pending which has the power to stay, an application for stay 
of execution would have to be filed in that court and not before the court to which the decree 
has been transferred for execution unless such a suit is pending before the transferee court. 
As regards the question under rule 50 of O XXI, clause (b) of the new sub-section (4) clearly 
excluded from the transferee court, the power to grant leave to execute the decree transferred to 
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it against any person other than the person referred to in clause (b) or clause (c) of sub-rule (1) 
of rule 50 of O XXI, that is, a person who has appeared in the suit in his own name or who 
has admitted that he is, or, who has been adjudged to be a partner or a person though served 
individually as a partner has failed to appear. Sub-section (4) likewise excludes the power to 
order execution at the instance of a transferee of the decree. 


[s 42.3] Limitation on the Powers of the Transferee Court 


The court to whose jurisdiction the subject matter of the decree is transferred acquires 
inherent jurisdiction over the same by reason of such transfer, and if it entertains an execution 
application with reference thereto, it would, at the worst be an irregular assumption of 
jurisdiction and not a total absence of it, and if objection to it is not taken at the earliest 
opportunity, it must be deemed to have been waived, and cannot be raised at any later stage 
of the proceedings.”* 


On the section, as it stood before its amendment, the view held was that since the 
jurisdiction of the transferee court was limited to the execution of the decree transferred to it, 
it could not transfer the decree for execution to another court.” That view can no longer hold 
good since clause (a) of sub-section (2) expressly confers, on the transferee court, power to send 
the decree for execution to another court under section 39. In other respects, its powers are 
limited in the same way as if it were its own decree. It cannot entertain an objection as to the 
legality or correctness of the decree,?” or that the decree is defective,” or that it was obtained 
by fraud,” or that it directs a sale of property which is not saleable under section 60 of the 
CPC.? It cannot alter, vary or add to the terms of the decree, or allow future interest where 
none is allowed by the decree;?” nor can it question the right of a transferee of a decree whose 
name is on the record as the person entitled to execute it.” It can, however, refuse to execute 
the decree, if it finds that the decree was against a dead person.” Where certain persons are 
not served or adjudged as partners in the main suit and they are sought to be made liable as 
partners in execution proceedings the decree-holder must expressly apply and get the question 
of their liability determined.” 


The transferee court has no power to question the jurisdiction of the court which passed the 
decree.”*’ There was a conflict of decisions on this point but that was settled by the omission, 
from O XXI, rule 7, of the words “or the jurisdiction of the court which passed it” which 
occurred in section 225 of the Code of Civil Procedure, 1882. The Calcutta High Court has 
held that when a decree appears, on the face of it, to have been passed by a court which had 
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290. Maharaja of Bhurtpur v Rani Kanno Dei, (1901) ILR 23 All 181; Kashi v Jamuna, (1904) ILR 31 Cal 922; 
Subramania v Punjamma, (1882) ILR 4 Mad 324; Lakshmibai v Ravji, AIR 1929 Bom 217 : 31 Bom 
LR 400. 

291. Rajerav v Nanarav, (1887) ILR 11 Bom 528. 

292. Pexatav Digambar, (1891) ILR 15 Bom 307. 

293. Sadashiv v Jayanti, (1884) ILR 8 Bom 185; Madho Lal v Katwari, (1888) ILR 10 All 130. 

294. Gajadhar v Firm Manulal, AIR 1925 Pat 807 : (1925) ILR 4 Pat 440. 

295. Ramchandra v Mohendro Nath, (1874) 21 WR 141; Dhunesh v Oolfat, (1874) 21 WR 219; Prithi 
Chand v Satya, AIR 1932 Pat 168 : (1932) ILR 11 Pat 94. 

296. Radha Kishen v Behari Lal, AIR 1934 Lah 117. 

297. S Vijaychandra Prabhatilal Sharma v Manek Metal Syndicate Bombay, AIR 1990 Guj 190. 

298. Hari v Narsingrao, (1914) ILR 38 Bom 194; Sheopat Rai v Harakchand, (1919) PR 22; Zamindar of 
Ettiyapuram v Chidambaram, (1920) ILR 43 Mad 675. 
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no jurisdiction, the court of execution is entitled to refuse to execute it.” But the Rangoon 
High Court, in the case of a transferred decree, expressed dissent and held that the validity of 
a decree cannot be questioned by the executing court.” 


If the court which passed the decree has ordered execution, the transferee court cannot 
question the legality or propriety of such an order. But there is conflict of opinion on the 
point whether a transferee court can decide, in an application under this section, the question 
whether execution is barred by limitation. Where the court which passed the decree decides 
the question of limitation and then transfers the decree for execution, the transferee court 
cannot reopen such a decision.*” The conflict of opinion has arisen in cases where the court 
merely makes an order of transfer without deciding the point of limitation. One view is that 
it is implied in the very order of transfer, that it is executable and the question is therefore 
constructively res judicata.’ The other view is that the question of limitation does not arise 
for decision at the stage of transfer and it is for the transferee court to decide it. The third 
view is that in such a case, the transferee court should stay execution and leave the objection 
to be decided by the court which passed the decree.” The submission is that since the plea of 
bar by limitation goes to the root of the executability of the decree, it is one which ought to be 
raised at the stage of transfer. The decision in Jai Narain v Kedrnath,*® does not conclude the 
question. It is obvious that the judgment-debtor must have notice of the transfer to enable him 
to invoke the plea of limitation. 


If the court transferring a decree enters a wrong amount in the certificate, the court 
executing the decree can correct the error.*”” 


[s 42.4] Powers of the Transferor Court after Transfer 


After transferring a decree to another court for execution, the court which passed the decree 
cannot execute the decree itself; and an application for execution made to it after the transfer 
and before a certificate of non-satisfaction under section 41 has been returned, is not even 
a step in aid of execution so as to save limitation.” This is one view. The other view is that 
there is no justification for holding that the transferor court cannot execute a decree after it is 


299. Gora Chand v Profulla, AIR 1925 Cal 907 : (1926) ILR 53 Cal 166. 

300. Nathan AEs sri Rang 252 (FB) : (1932) 9 Rang 480. 

301. Mulla Abdul v Sukkhinaboo, (1897) ILR 21 Bom 456; Ram Lal v Radhey Lal, : 
Beerchunder v Maymana, (1880) ILR 5 Cal 736. A e a Fat 

302. See notes to section 11 under the heading “Orders in Execution Proceedings... Constructive Res Judicata 
in Execution Proceedings”. 

303. Rajata Giripati v Bhavani Shankaran, AIR 1924 Mad 673; Abdul Afeez v Official Recei 
LJ 526 : 1958 Mad WN 552; overruling Appayya v Sihari di ios Mad 1 A983 8 ahi 
225; Palaniappa v Mariappa, AIR 1960 Mad 343; Srinath Chakravarthi v Prianath, AIR 1931 Cal 312: 
Sunder Rao v Appiah Naidu, AIR 1954 Mys 1 (FB) : 1954 ILR Mys 153; Hussin v Saji 15 Bom 28 i 

304. Samasekhara v Seshagiri, AIR 1960 AP 321 : (1959) 2 And WR 303 : (1959) And LT 670: 
Chhotay Lal v Puran Mull, (1896) ILR 23 Cal 39, p 41; Leake v Daniel, (1868) 10 WR 10 (FB): 
Machimai v Subramaniam, AIR 1928 Rang 40 : (1928) 5 Rang 775; Arjun Das v U Ka ya, AIR 1936 
Rang 271 : (1936) 14 Rang 550; Rama Rai v Dayal Singh, (1894) ILR 16 All 390. l 

305. Srihari v Murari, (1886) ILR 12 Cal 257. 

306. Jai Narain v Kedrnath, AIR 1956 SC 359 : (1956) SCR 62. 

307. Mangal Chand v Dulari, AIR 1938 All 654 : (1938) All LJ 980. 

308. Krishna v Ganga, AIR 1947 Pat 338 : (1946) ILR Pat 790; Maharaja of Bobbili v Narasaraja, 43 1A 238 
affirming, (1914) ILR 37 Mad 231; Jnanendra Nath v Kumar Jogendra, AIR 1923 Pat 384 - (1923) ILR 
2 Pat 247; Jatendrakumar v Mahendra Chandra, AIR 1933 Cal 906 : (1933) ILR 60 Cal 1186: Ram 
ird Radhey Lal, AIR 1936 Oudh 64; Rangaswami v Sheshappa, AIR 1922 Bom 359 : (1922) ILR 47 

om 56. 
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transferred to another court; and that when the transferor court transfers a decree, it does not 
divest itself of its power but only vests the transferee court with powers it would not otherwise 
have.” The difference of opinion mainly turns on the construction placed on the judgment in 
the case of Maharaja of Bobbili v Narasaraja.*'° But the court which passed the decree does not 
altogether surrender control of the execution proceeding. It has power under O XXI, rule 26 
to make an order for stay of execution. It may withdraw execution by calling back the decree;*"! 
or it may make an order for simultaneous execution by another court;’™ or it may make an 
order for rateable distribution.*!’ It has, moreover, jurisdiction to decide an objection as to 
limitation if referred to it by the transferee court.*'* The transferor court can decide whether 
the decree has been satisfied.’ It can also entertain an execution petition even though it has 
passed an order for transfer so long as no certificate has been issued.*’* If the decree is assigned 
after transfer, the assignee must apply for the execution to the original court.’ If after a 
decree has been transferred for execution the judgment-debtor dies, the court which passed 
the decree is, by section 50, the proper court to order that execution should proceed against 
the legal representative. This is, however, merely a question of procedure and if the transferee 
court makes the order, that would be only an irregularity which might be waived.*!* It has 
been held that the transferee court has no jurisdiction in certain cases to bring on record legal 
representatives of the deceased judgment-debtor.*”” Where the execution petition had been 
disposed of by the transferee court but no certificate had been sent under this section, it has 
been held that an execution application presented to the transferee court is not incompetent.*”° 
All orders passed by the transferee court in execution are appealable to the court to which 
appeals lie from decrees of that court. It has accordingly been held that where a decree of high 
court for over Rs 5,000 was transferred to the court of the district munsiff, an appeal against an 
order passed by him would lie not to the high court but to the district court.” 


309. Mojibanisa v Kadir Bux, AIR 1951 All 380; Thakur Vishwanath Singh v Mahabir Prasad, AIR 1937 
Nag 305 : (1937) ILR Nag 440; Makhan Lal v Mst Bhagwana Kuer, AIR 1936 All 655; KK Deb v NL 
Chowdhury, AIR 1927 Rang 258 : (1927) 5 Rang 397; Pedda Subb Rao v Lavu Ankamma, AIR 1933 Mad 
110; Kanti Narain v Madan Gopal, AIR 1935 Lah 465 (Skemp J, dissenting) (FB) : (1934) 16 Lah 442; 
Sundardas v Kalliandas, AIR 1940 Sau 111; Ranjam v Golam 39 Cal WN 129; Fatechand v Jitmal, AIR 
1929 Bom 418 : (1929) 53 Bom 844; Radhe Shyam v Devendra, AIR 1952 Pat 213 (FB). 

310. Maharaja of Bobbili v Narasaraja, 43 1A 238. 

311. Lang v Jaswantilal, AIR 1926 Bom 271 : (1926) 50 Bom 439; Dwarkadas v Saligram, AIR 1939 Pat 
144 : (1939) 17 Pat 617. 

312. Venkatarami Reddi v Rami Reddi, AIR 1950 Mad 582; Darsan Singh v Baldeo Das, AIR 1946 Pat 
365 : (1946) 25 Pat 145; Bhagwan Das v Gomti Bai, AIR 1962 All 619, overruling Parsottam v Raj Narain, 
AIR 1957 All 336; Punjab Co-op Bank v Bikram Lal, AIR 1959 Punj 71; Saroda Prosad v Luchmeeput, 
(1872) 14 MIA 529; Kristo Kishore v Rooplall, (1882) 8 Cal 687; Deb v Chowdhury, AIR 1927 Rang 
258 : (1927) 5 Rang 397; Dwarkanath v Imperial Bank of India, AIR 1929 Cal 529 : (1929) 56 Cal 1176. 

313. Basheshar Das v Central Co-op Bank Ltd, AIR 1934 Lah 113. 

314. Srihari v Murari, (1886) 12 Cal 257. 

315. Ramchand v Vazirchand, AIR 1962 P&H 293. 

316. Abdul Sattar v Masurya Din, AIR 1961 MP 158; dissenting from Nagireddi v Kolamma, AIR 1947 
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317. Framji v Rattansha, (1872) 9 Bom HCR 49; Kadir v Ilahi Baksh, (1880) 2 All 283; Amar Chundra v Guru 
Prosunno, (1900) 27 Cal 488; Tameshar v Thakur Prasad, (1903) 25 All 443; Shamsul Hug v Abdul 
Rahaman, (1935) 39 Cal WN 960. À 

318. Jang Bahadur v Bank of Upper India Ltd, AIR 1928 PC 162: 55 1A 227. 
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[s 42.5] State Amendment in Uttar Pradesh 


Section 42 shall stand substituted as under and shall be deemed to have been substituted 
w.e.f. 2-12-1968: 


Section 42. Power of Court in executing transferred decree.—(1) The court executing 
a decree sent to it shall have the same powers in executing such decree as if it had been 
passed by itself. All persons disobeying or obstructing the decree shall be punishable by 
such court in the same manner as if it had passed the decree, and its order in executing 
such decree shall be subject to the same rules in respect of appeal as if the decree had been 
passed by itself. 


(2) Without prejudice to the generality of the provisions of sub-section (1), the powers 
of the Court under that sub-section shall include the following powers of the Court which 
passed the decree, namely: 


(a) power to send the decree for execution to another Court under section 39; 


(b) power to execute the decree against the legal representative of the deceased 
judgment-debtor under section 50; 


(c) power to order attachment of a decree; 


(d) power to decide any question relating to the bar of limitation to the executability 


of the decree; 
(e) power to record payment or adjustment under Rule 2 of Order XXI; 
(f) power to order stay of execution under Rule 29 of Order XX]; 


(g) in the case of a decree passed against a firm, power to grant leave to execute such 
decree against any person other than a person as is referred to in clause (4) or 


clause (c) of sub-rule (1) of rule 50 of Order XXI. 


(3) A Court passing an order in exercise of the powers specified in sub-section (2) shall 
send a copy thereof to the Court which passed the decree. 


(4) Nothing in this section shall be deemed to confer on the Court to which a decree is 
sent for execution, the power to order execution at the instance of the transferee of a decree. 
Uttar Pradesh Civil Laws Amendment Act, 1970 (14 of 1970).*?? 
Where a decree of the small causes court is transferred to the court of munsiff, the latter 
cannot execute it by sale of immovable property, because under section 42 (as amended by 
Uttar Pradesh Act 24 of 1954), the transferee court can exercise the power, only if the transferor 


court can, by virtue of the provision contained in O XXI, rule 82, it has no power to order sale 
of immovable property.*” 


**([S 43] Execution of decrees passed by Civil Courts in places to which this 
Code does not extend.—Any decree passed by any Civil Court established in any part 
of India to which provisions of this Code do not extend, or by any Court established 
or continued by the authority of the Central Government outside India, may, if it 
cannot be executed within the jurisdiction of the Court by which it was passed, be 
executed in the manner herein provided within the jurisdiction of any Court in the 
territories to which this Code extends. ] 


322. For the effect of this amendment see the following cases: Ram Lachan v Mahadeo Prasad, AIR 1970 
All 554; Bhola Koeti v Laxmi Devi, AIR 1972 All 537. 

323. Mahadeo Prasad Singh v Ram Lochan, AIR 1981 SC 416 : (1980) 4 SCC 354 : 1981 SCR (1) 732. 

324. Substituted by Act 2 of 1951, section 8, for section 43 (w.e.f. 1-4-1951). 
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SYNOPSIS 


[s 43.1] Alterations in the Section.............000 
[s 43.2] This Section and Sections 44 


eee eee ee eee ee eee eee Creer ee eT eee eee ee eee eer ey 


Pererr ttt tt eer 


[s 43.1] Alterations in the Section 


This section was substituted by section 8 of the Code of Civil Procedure (Amendment) 
Act 2 of 1951 for the old section which ran as follows: 
Any decree passed by a civil court established in any part of British India to which the 
provisions relating to execution do not extend, or by any court established or continued by 
the authority of the central government or by the Crown Representative in the territories of 
any foreign Prince or State, may, if it cannot be executed within the jurisdiction of the court 


by which it was passed, be executed in manner herein provided within the jurisdiction of 
any court in British India. 


[s 43.2] This Section and Sections 44 and 45 


Under this section, read along with sections 44 and 45, the Indian courts have power: 


(i) to execute decrees of those Indian courts to which the CPC does not apply, such as 
scheduled districts; 


(ii) to execute decrees of the civil courts outside India which are established by the 
authority of the central government; 


(iii) to execute the decree of the revenue courts in any part of India to which the 


provisions of the CPC do not apply; and 


(iv) to execute decrees of Indian courts in the states to which the state government has 
notified that section 45 would apply.” 


[s 43.3] “Any Part of India” 


A decree passed by the Gwalior Court on 18 August 1948 is outside this section as it is not 
one passed by any court established in any part of India to which the provisions of this CPC 
extend or by any court established or continued by the authority of the central government 
outside India.**° A decree passed by the court in Madhya Bharat is not governed by this section 
as the CPC was not applicable to it.*?” The words “any part of India to which the provisions of 
this Code do not extend” have been construed as not applicable to sovereign states like former 
Indian states to which the CPC could not be extended.*”* 


**'[S 44] Execution of decrees passed by Revenue Courts in places to which 
this Code does not extend.—The State Government may, by notification in the 
Official Gazette, declare that the decrees of any Revenue Court in any part of India to 
which the provisions of this Code do not extend, or any class of such decrees, may be 
executed in the State as if they had been passed by Courts in that State. ] 


325. Kishendas v Indo-Carnatic Bank, AIR 1958 AP 407. 

326. Moloji Narsingh Rao v Shankar Saran, AIR 1962 SC 1737; affirming, AIR 1958 SC 775. 
327. Wahid Ali v Aziz, AIR 1956 Bhopal 24. 

328. Kantilal v Dominion of India, AIR 1954 Cal 67. 

329. Substituted by Act 2 of 1951, section 9, for section 44 (w.e.f. 1-4-1951). 
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SYNOPSIS 


[s 44.1] History of the Section..........cssseeees 
[s Se A T s a carne E N 


eee eee eee ee eee eee eee eee eee ee eres) 


[s 44.1] History of the Section 


This section was substituted by section 9 of the Code of Civil Procedure (Amendment) 
Act 11 of 1951 for the old section which ran as follows: 

The Provincial Government may by notification in the Official Gazette declare that the 
decrees of any civil or revenue courts in any Indian State, not being courts established or 
continued by the authority of the central government or of the crown representative, or 
any class of such decrees, may be executed in the province as if they had been passed by 
courts of British India. 

For courts situated in those parts of India to which the Code does not extend, see section 1, 
sub-section (3). 


[s 44.2] By notification 


A notification under this section does not alter the character or incidents of a foreign 
judgment.” And accordingly, an ex parte decree passed by a foreign court against a non- 
resident foreigner does not become executable by reason of the notification.*?! 


The relevant date for executability is the date when the order is to be made, so that if the 
notification was made on or before that date the section would apply.” 


[s 44.3] Limitation 


The period of limitation for executing decrees executable in India under these sections is 
the period prescribed by the law of India in force at the place where execution is applied for.>9 


3[[S 44A] Execution of decrees passed by Courts in reciprocating territory.— 
(1) Where a certified copy of a decree of any of the superior Courts of *°[***] any 
reciprocating territory has been filed in a District Court, the decree may be executed 
in *°°[{India] as if it had been passed by the District Court. 


(2) Together with the certified copy of the decree shall be filed a certificate from 
such superior court stating the extent, if any, to which the decree has been satisfied or 
adjusted and such certificate shall, for the purposes of proceedings under this section, 
be conclusive proof of the extent of such satisfaction or adjustment. 


(3) The provisions of section 47 shall as from the filing of the certified copy of the 


decree apply to the proceedings of a District Court executing a decree under this 


330. Ane v Cooch Behar Loan Office, AIR 1941 Cal 64 : (1941) 1 Cal 171 : (1940) 45 Cal WN 113: 72 
Cal LJ 148. 

331. Rajendra v Shanker, AIR 1958 All 775. 

332. Chunilal Kasturchand v Dundappa Damappa, AIR 1951 Bom 190. 

333. Amarnath v Narain Das, AIR 1947 Oudh 206 : (1947) 22 Luck 353; Nabibhai v Dayabhai, (1916) 
40 Bom 504. ; 

334. Inserted by Act 8 of 1937, section 2. 

335. The words “the United Kingdom or” omitted by Act 71 of 1952, section 2. 

336. Substituted by Act 2 of 1951, section 3 for “the States” (w.e.f. 1-4-1951). 
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section, and the District Court shall refuse execution of any such decree, if it is shown 
to the satisfaction of the Court that the decree falls within any of the exceptions 
specified in clauses (a) to (f) of section 13. 


37[ Explanation 1.—“Reciprocating territory’ means any country or territory outside 
India which the Central Government may, by notification in the Official Gazette, 
declare to be a reciprocating territory for the purposes of this section; and “superior 
Courts”, with reference to any such territory, means such Courts as may be specified 
in the said notification. 


Explanation 2.—“Decree” with reference to a superior Court means any decree or 
judgment of such Court under which a sum of money is payable, not being a sum 
payable in respect of taxes or other charges of a like nature or in respect of a fine or 
other penalty, but shall in no case include an arbitration award, even if such an award 
is enforceable as a decree or judgment.]] 


SYNOPSIS 
[s 44A.7] Competency of Executing Court..... 


[s 44A.1] History of the Secom. rnn AR, 


[s 44A.2] Policy Behind the Section ............... 715 | [s44A.8] Concept of Residence of 

[s 44A.3] Decree of a Foreign Non- Judgment-debtor Immaterial ........... 717 
reciprocating COUNILY.........ssssee 715 | [s44A.9] Foreign Amad. nenga, 717 

IS FAAS) Dict COU eiee essere 716 | [s 44A.10] Foreign Judgment Not on Merit — 

[s 44A.5] “As if it had been passed by Cannot be Executed.........cccccceeseeeees 718 
the Disteict: Gaunt ie 5.25, cect ots 716 | [s44A.11] Legal Fiction — Execution 

[s 44A.6] Sub-Section (3): Conditions of Foreign Decree by 


for Execution of Decree by Another Debt Recovery Tribunal..............00.+. 


sessssssssossossssossossssesesoss 


[s 44A.1] History of the Section 


This section was inserted by section 2 of the Code of Civil Procedure (Amendment) Act, 
1937 (8 of 1937). By the Government of India (Adaptation of Indian laws) Order 1937, a few 
changes were made in the section. Thus, in Explanation 2, the words “Central Government” 
and “Official Gazette” were substituted in the said explanation for the words “Governor- 
General in Council” and “Gazette of India” respectively and by a subsequent supplementary 
Order of 1937, the words “or in India” were omitted from Explanation (2). 


_ The words were after the word “Dominions”, by the Code of Civil Procedure (Amendment) 
Act, 1952, the present Explanations 1 and 2 were substituted for the old explanations 1 to 3 
which were as follows: 


Explanation 1—‘Superior courts’ with reference to the United Kingdom means the High 
Court in England, the court of Session in Scotland, the High Court in Northern Ireland, the 
court of Chancery of the County, Palatine of Lancaster and the Court of Chancery of the 
County Palatine of Durham. 


Explanation 2—‘Reciprocating territory’ means any country, or territory, situated in any 
part of His Majesty's Dominions which the central government may, from time-to-time, by 
notification in the Official Gazette, declare to be reciprocating territory for the purposes of this 


337. Substituted by Act 71 of 1952, section 2, for Explanations 1 to 3. 
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section; and ‘superior courts’ with reference to any such territory, means such courts as may be 
specified in the said notification. 


Explanation 3—‘Decree’, with reference to a superior court, means any decree or judgment 
of such court under which a sum of money is payable, not being a sum payable in respect of 
taxes or other charges of a like nature or in respect of fine or other penalty, and: 


(a) with reference to superior courts in the United Kingdom, includes judgments given 
and decrees made in any court in appeals against such decrees or judgments; but 


(b) in no case includes an arbitration award, even if such award is enforceable as a 
decree or judgment. 


[s 44A.2] Policy Behind the Section 


This section is meant to reciprocate the policy contained in the Foreign Judgments 
(Reciprocal Enforcement) Act, 1933, and is a part of the arrangement under which on the 
one part decrees of Indian courts should be executable in the United Kingdom and on the 
other part decrees of courts in the United Kingdom and other notified parts of His Majesty's 
dominions should be executable in India.*** 


Presidency small cause courts cannot execute the decree of a foreign court of reciprocating 
territory as this section has not been extended to such courts.*” 


[s 44A.3] Decree of a Foreign Non-reciprocating Country 


A decree passed by the Lahore Court prior to 15 August 1947 became, thereafter, a 
decree of the foreign court in relation to the courts in India and could not, in the absence 
of reciprocating agreement be executed in a court of Delhi.*° Likewise, a, decree passed by a 
court in Burma cannot after it became a republic be executed in any court in India, there being 
no reciprocating agreement with that state.” 


The Bombay High Court has held that the decree passed by the High Court of Hong Kong 
Special Administrative Region Court of the First Instance is a decree of a court in reciprocating 
territory. Hong Kong ceased to be a colony of the United Kingdom with effect from 1-7-1997 
and sovereignty over Hong Kong has been resumed by China. Hong Kong does not cease to be 
a reciprocating territory upon its becoming a part of the Republic of China. After reunification 
of Hong Kong with the Republic of China, the Supreme Court of Hong Kong referred to in 
the Government notification dated 23 November 1968 issued under section 44-A continues to 
be in existence though by a different name viz high court. However, mere change in name/title 
of a court would not take it out of the purview of the notification issued under section 44-A. 


It was further held that the said court will be a “superior Court” within the meaning of 
section 44-A of the CPC.*” 


338. See Statement of Objects and Reasons, Gazette of India, Pt V, p 24, dated 16 February 1935. 

339. Subramaniam v Srinibash, AIR 1951 Mad 289. 

340. Said-ul-Hamid v Federal Indian Assurance Co, AIR 1951 P&H 255 : (1951) Punj 111; Punjab Co-op 
Bank v Naranjan Das, AIR 1961 P&H 369 : (1960) 2 Punj 241. 

341. Muthia Chettiar v Firm Shwebo, AIR 1957 Mad 25. 

342. Sumikin Bussan International (Hong Kong) Ltd v King Shing Enterprises Ltd (in Liquidation), 2008 (3) AIR 
Bom R 92 : 2008 (5) Bom CR 464. 
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[s 44A.4] District Court 


The high court, for the purposes of execution of the decree, would be considered as the 
district court.’ 


The words “District Court” in the section include the high court in its original side. By 
virtue of section 12 of the Bombay City Civil Court Act, 1948 read with the notification 
dated 20 January 1950 issued under section 4 of the Act the Bombay City Civil Court is the 
district court under this section in respect of matters covered by the notification.” 


Where a judgment of an English Court was sought to be executed in India, there was no 
dispute that the decree was of a court in a reciprocating territory. It was accordingly held that 
the provision of section 44-A has to be complied with, and the district court empowered to 
execute the decree can also execute decrees of superior courts of any reciprocating territory. It 
was further directed that the decree may be executed on its certified copy being filed in district 
court, whereafter it would be taken as if it is a decree passed by the district court itself.” 


[s 44A.5] “As if it had been passed by the District Court” 


The words “as if it had been passed by the District Court” have the effect of making the 
entire scheme of O XXI applicable, in respect of execution of decrees of foreign courts.*° 
Consequently, an application for execution of such a decree would not be entertained where no 
step for its execution nor any step in aid of such execution, has been taken by the decree-holder 
in any court in India within three years from the date of the decree.” Likewise, notices under 
O XXI, rule 22 have to be taken out when an application for execution is made more than 
one year after the date of the decree or where the application is against the legal representatives 
of a party to the decree unless for reasons to be recorded, the court considers that the issue 
of such notice would cause unreasonable delay.*4* The induction of O XXI and its scheme do 
not, however, have the effect of barring the judgment-debtor from raising any plea based on 
clauses (a)—(f) of section 13.% The filing of a certificate required by the section is a condition 
precedent to the exercise of jurisdiction thereunder. If no such certificate is filed, the application 
for execution is liable to be dismissed.’ However, in a case relating to a decree from a court 
in England, it was held by the Karnataka High Court that production of non-satisfaction 
certificate from High Court of Justice, Chancery Division, is not a condition precedent to 
initiate execution proceedings. It is procedural aspect and does not pertain to jurisdiction. It 
was also held in the above case that where damages for breach of contract is awarded according 
to the terms and conditions of agreement by applying English, it cannot be said that decree of 
execution is being enforced to recover penalty as stated in Explanation 2 to section 44A.° But 
once the certified copy of the decree and the certificate are produced, execution can proceed 
even against an immovable property situated in this country inspite of the judgment-debtor 


343. Janardhan Mohandas Rajan Pillai v Madhubhai Patel, AIR 2003 Bom 490. 

344. Geglani v Beharilal Beniprasad Put Ltd, AIR 1978 Bom 255. 

345. Vitol SA v Deepak Fertilizers and Petrochemicals Corpn Ltd, Pune, AIR 2012 Bom 57 : 2012 (5) All 
MR 164. 

346. Sheik Ali v Sheik Mohamed, AIR 1967 Mad 45 : (1966) 2 Mad 551. 

347. Lakhpat Rai Sharma v Atma Singh, AIR 1971 P&H 476 : 73 Punj LR 224. 

348. Jharkhand Mines and Industries Ltd v Nand Kishore, AUR 1969 Pat 228. 

349. Morteys Biham Ltd v Roshanlal, AIR 1961 Bom 156. 

350. Uthamram v Abdul Kassim & Co, (1963) 2 Mad LJ 412. 

351. India Builders Corp v Masood Asif, 2010 (1) : AIR Kar R 151. 
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having been adjudicated an insolvent by the court of the reciprocating territory as that court 
has no jurisdiction to vest such a property in the official assignee.’ 


[s 444.6] Sub-Section (3): Conditions for Execution of Decree by Another 
Court 


Section 44A(3) of the CPC reads that by virtue of sub-section (3), the court shall refuse 
execution if it is shown to the satisfaction of the court that the decree falls within any of the 
exceptions in clauses (a) to (f) of section 13. Thus, under sub-clause (b), if the decree has not 
been given on the merit of the case, then the following judgment is not conclusive between 
the parties and the same cannot be executed in India. Under section 13(b), even an ex parte 
judgment in favour of the plaintiff may be deemed to be a judgment given on merits if some 
evidence is adduced on behalf of the plaintiffs and the judgment, however, brief, is based on a 
consideration, of that evidence. Where however, no evidence is adduced on the plaintiff side 
and his suit is decreed merely because of the absence of the defendant either by way of penalty 
or in a former manner, the judgment may not be one based on the merits of the case.*” 


When an application is made for transmission of the decree, the judgment-debtor is entitled 
to raise all objections available under clauses (a)—(f) of section 13.4 


[s 444.7] Competency of Executing Court 


Once decree of foreign superior court is sought to be executed under section 44A of the 
CPC as if it is the decree of the Indian court executing the same, no further question would 
survive regarding competence of such executing court. If the ship in question which is arrested 
at Visakhapatnam had sailed out of the territorial waters of Andhra Pradesh, then the Andhra 
Pradesh High Court would have lost its jurisdiction to entertain such a suit or the execution 
proceedings for executing the decree of foreign court. But once it was within its territorial 
waters, the ship could have been validly subjected to such a suit not only against itself but 
against its owner.” 


[s 44A.8] Concept of Residence of Judgment-debtor Immaterial 


The application for execution of decree of reciprocating court would lie in any district 
court, therefore, concept of residence of judgment-debtor need not be considered while filing 
such application under section 44-A.>* 


[s 44A.9] Foreign Award 


The only difference as found is that while under the Foreign Awards Act a decree follows, 
under the new Act the foreign award is already stamped as the decree. Thus, a party holding 
foreign award can apply for enforcement of it but the court, before taking further effective 
steps for the execution of the award, has to proceed in accordance with sections 47—49. In one 
proceeding there may be different stages. In the first stage, the court may have to decide about 
the enforceability of the award having regard to the requirement of the said provisions. Once 
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the court decides that foreign award is enforceable, it can proceed to take further effective 
steps for execution of the same. There arises no question of making foreign award as a rule of 
court/decree again. If the object and purpose can be served in the same proceedings, in our 
view, there is no need to take two separate proceedings resulting in multiplicity of litigation. It 
is also clear from the objectives contained in para 4 of the Statement of Objects and Reasons, 
sections 47 to 49 and the scheme of the Act, that every final arbitral award is to be enforced 
as if it were a decree of the court. The submission that the execution petition could not be 
permitted to convert as an application under section 47 is technical and is of no consequence. 
For enforcement of a foreign award, there is no need to take separate proceedings, one for 
deciding the enforceability of the award to make rule of the court or decree and the other to 
take up execution thereafter. In one proceeding, the court enforcing a foreign award can deal 
with the entire matter.*”” 


The holder of a foreign award need not take out two proceedings, i.e., one for deciding 
the enforceability of the award and the other for its execution. Therefore, such an award can 
be directly put in execution and the executing court would be entitled to execute it upon 
considering whether the award complies with the provisions of Part II, Chapter I in relation to 
the New York Convention Awards and Chapter II in relation to Geneva Convention Awards 
as may be applicable. It may be noted that when foreign decrees are put in execution under 
section 44A of the CPC also, the procedure does not contemplate two separate proceedings, 
one for deciding the enforceability of the foreign decree and the other for its execution.”* 
When the law of a forum country is silent in regard to the limitation prescribed for execution 
of a foreign decree then the law of limitation of the cause country would prevail. Thus, the 
limitation period as prescribed in foreign court (from reciprocating country) for execution of 
a decree would apply.’ The period of limitation would begin from the date when the decree 
was passed in the foreign court. However, if the decree holder first takes steps-in-aid to execute 
the decree in the cause country, and the decree is not fully satisfied, and the decree-holder 
prefers a petition for execution in India, it should be done within a period of three years as per 
Article 137 of the Limitation Act, 1963 from the finalisation of the execution proceedings in 
the cause country.>© 


The Delhi High Court has held that Part II of Arbitration and Conciliation Act, 1996 is 
a complete Code in itself for enforcement of foreign award except where suit is filed for the 
enforcement of such award. The exception is contained in Explanation 2 to section 44-A(2) of 
the Code which excludes from within its ambit an arbitration award.**! 


[s 44A.10] Foreign Judgment Not on Merit — Cannot be Executed 


Undoubtedly, the burden of proving that the decree is not on merits would be on the party 
alleging it. However, courts never expect impossible proofs. It would never be possible for a 
party to lead evidence about the state of mind of the judge who passed the decree. Of course, 
amongst other things, the party must show that the decree does not show that it is on merits, if 


357. Fuerst Lawson Ltd v Jindal Exports Ltd, AIR 2001 SC 2293 : (2001) CLC 746 (SL). 

358. Enro-Asia Chartering Coprn Put Ltd v FI Ltd, AIR 2002 Bom 447. 

359. Bank of Baroda v Kotak Mahindra Bank Ltd, AIR 2020 SC 1474 : (2020) 4 Mad LJ 171 =: (2020) 
2 CTC 877. 

360. Bank of Baroda v Kotak Mahindra Bank Ltd, AIR 2020 SC 1474 : (2020) 4 Mad LJ 171 = (2020) 
2 CTC 877. 


361. Marina World Shipping Copr Ltd v Jindal Exports Put Ltd, 2007 CLC 1606. 


Execution of decrees passed by Courts in reciprocating territory Sec44A 719 


necessary, the rules of that court, the existence or lack of existence of material before the court 
when the decree was passed and the manner in which the decree is passed. 


It cannot be said that the expression “judgment on the merits” implies that it must have 
been passed after contest and after evidence had been let in by both sides. An ex parte judgment 
in favour of the plaintiff may be deemed to be a judgment given on merits if some evidence is 
adduced on behalf of the plaintiffs and the judgment, however brief, is based on a consideration 
of that evidence. Where however no evidence is adduced on the plaintiff’s side and his suit is 
decreed merely because of the absence of the defendant either by way of penalty or in a formal 
manner, the judgment may not be one based on the merits of the case. 


It is clear that if the decree cannot be said to be a decree on merits, such a decree cannot be 
enforced in India? 


In Alcon Electronics Put Ltd v Celem SA of FOS 34320 Roujan,*® it was urged by the appellant 
before the Supreme Court that the order passed by the court in England imposing costs being 
an interlocutory order did not have the shades of a “judgment” to be executed before an Indian 
courtand hence, the order was nota “decree” which may be executable. The Supreme Court held 
that as far as the explanation with regard to reciprocal territory is concerned, there is no dispute 
that England is a reciprocating territory for the purpose of section 44A. Section 44A indicates 
an independent right conferred on a foreign decree holder for enforcement of a Decree/Order 
in India. Section 44A gives effect to the policy contained in the Foreign Judgments (Reciprocal 
Enforcement) Act, 1933. It is a part of the arrangement under which, on one part, decrees 
of Indian courts are made executable in the United Kingdom, and on the other part, decrees 
of courts in the United Kingdom and other notified parts of Her Majesty's dominions are 
made executable in India. As the United Kingdom is a reciprocating territory, and the High 
Court of Justice, Chancery Division, England being a recognised superior court in England, 
therefore, the order passed by that court was found executable in India under section 44A by 
the Supreme Court. The Supreme Court further held that section 44A deals with “execution 
of decrees passed by courts in reciprocating territory”. Picking definition of “decree” from 
section 2(2), of “foreign judgment” from section 2(6), “judgment” from section 2(9), “order” 
from section 2(14) and Explanation 2 to section 44A(3), it was held that on conjoint reading 
of “decree”, “judgment” and “order” from any angle, the order passed by the English Court fell 
within the definition of “Order” and therefore, it was a judgment and thus became a “decree” 
as per Explanation to section 44A(3). In the instant case, the court in England, after following 
the principles of natural justice, by recording reasons and very importantly basing on the 
application of the appellant itself, had conclusively decided the issue with regard to jurisdiction 
and passed the order coupled with costs. Hence, it was held that the order passed by the foreign 
court is conclusive in that respect and on the merits and hence, executable as a decree. 


It was also held that Explanation II to section 44A does not refer to the costs as contemplated 
under section 35. The costs having been quantified have assumed the character of a money 
decree for costs and cannot be equated, either with a fine or penalty which is imposed on a 
party by the court or taxes claimed and are taxes payable to a local authority, Government, or 
other charges of a like nature. 
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[s 444.11] Legal Fiction — Execution of Foreign Decree by Debt Recovery 
Tribunal 


In interpreting a provision creating a legal fiction, the court is to ascertain for what purpose 
the fiction is created, and after ascertaining this, the court is to assume all those facts and 
consequences which are incidental or inevitable corollaries to the giving effect to the fiction. 
But in so construing the fiction, it is not to be extended beyond the purpose for which it is 
created, or beyond the language of the section by which it is created. It cannot also be extended 
by importing another fiction. And a legal fiction in terms enacted for purposes of this Act is 
normally restricted to that Act and cannot be extended to cover another Act. Legal fictions may 
not be created only by the legislature and delegated legislation may also create such fictions. 
But it must be remembered that what can be deemed to exist under a legal fiction are facts and 
not legal consequences which do not flow from the law as it stands.*® 


The court has to ascertain the purpose for which the fiction is created and after ascertaining 
the purpose, the court is to assume all those facts and consequences which are incidental or 
inevitable corollaries to the giving effect to the fiction. This being the position, as far as the 
provision under section 44A(1) of the CPC is concerned, the fiction is to treat the judgment 
and decree of the superior court as equivalent to those of district courts for the purposes of 
execution in India. There is no unjustified extension of this fiction in the application made 
by the respondent bank that in view of the constitution of the Debts Recovery Tribunal, the 
jurisdiction gets transferred to the Debts Recovery Tribunal. The Recovery of Debts Due to 
Banks and Financial Institutions Act, 1993 is a special Act to provide a complete mechanism 
for adjudication and recovery of certain debts of nationalised banks, and section 34 gives it an 
overriding effect. Under section 17(1) read with section 2(g) and section 34 of the Recovery 
of Debts Due to Banks and Financial Institutions Act, 1993, the tribunal has the exclusive 
jurisdiction to recover these debts and, therefore, legal fiction will have to be deemed to have 
been extended to authorise the execution of a foreign decree by the tribunal.*% 


In view of the provisions of section 44A(1), CPC which requires that a foreign decree 
may be executed in India as if it has been passed by the district court, it would not be 
necessary to consider the difference between the execution of the domestic decree and foreign 
decree by the transferee court in India. A domestic decree must necessarily be executed in 
accordance with the law in relation to execution of such decree in India. A foreign decree by 
virtue of section 44A(1) must also be so executed in accordance with the law in India. Thus, 
for the purpose of ascertaining whether a foreign decree is liable to be executed only under 
the provisions of Recovery of Debts Due to Banks and Financial Institutions Act, 1993 the 
difference between the two kinds of decree would be of no significance. The execution of a 
decree, whether domestic or foreign, is in the nature of an application for recovery of a debt 
and must be entertained and decided by the Debt Recovery Tribunal alone and its recovery 
officer only under the scheme of the Act.*” 


Section 44A of the CPC makes it clear that the foreign decree may be executed in India as 
if it has been passed by the district court. Thus, the original character of a foreign decree is not 
of any consequence and the amount payable under the decree or order of any “civil court” may 
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be treated as (debt) payable within the meaning of section 2(g) of Recovery of Debts Due to 
Banks and Financial Institutions Act, 1993. Thus, the amount claimed by the decree-holder- 
bank under the decree by foreign court is a debt within the meaning of the section.*® 


*©([S 45] Execution of decrees outside India.—So much of the foregoing sections 
of this Part as empowers a Court to send a decree for execution to another Court shall 
be construed as empowering a Court in any State to send a decree for execution to 
any Court established *”°[***] by the authority of the Central Government *’' [outside 
India] to which the State Government has, by notification in the Official Gazette, 
declared this section to apply.] 


SYNOPSIS 


[s 45.1] State Amendment.........cc.cceseceseeseeeees 
[s 45.2] Alterations in the Section...............-+ 721 
[s 45.3] Execution of Indian Decrees 

in Foreign TerritOry........-.ssssssesessesees 


[s 45.4] State Amendment in 
Pondicherry — Pondicherry 
O FOTEICOEG) oc anaictninoncasnidivonciras 722 


[s 45.1] State Amendment 


Pondicherry.—A fier Section 45 the following was inserted as section 45A by The Pondicherry 
(Extension of Laws) Act, 26 of 1968 (w.e.f. 5-9-1968):— 


45A. Execution of decrees, etc passed or made before the commencement of the Code in 
Pondicherry.—Any judgment, decree or order passed or made before the commencement 
of this Code by any Civil Court in the Union Territory of Pondicherry shall, for the purpose 


of execution, be deemed to have been passed or made under this Code: 


Provided that nothing contained in this section shall be construed as extending the 
period of limitation to which any proceeding in respect of such judgment, decree or order 
may be subject. 


[s 45.2] Alterations in the Section 


The words “or continued” were omitted from this section and the words “in any Indian 
State” were substituted for the words “or of the Crown Representative in the territories of 
any foreign Prince or State” by the Indian Independence (Adaptation of Central Acts and 
Ordinances) Order 1948, and, again by the Adaptation of Laws Order 1950, the words 


“outside India” were substituted for the words “in any Indian State”. 


[s 45.3] Execution of Indian Decrees in Foreign Territory 


This is the only section which refers to the execution in foreign territory of decrees of courts 
in India. Such decrees can only be executed in foreign territory by courts established there by 
the Central Government and empowered by notification under this section. It is only when 
the court in foreign territory is a court established by the Central Government in the extra- 
territorial jurisdiction that there is power to provide for the transfer to it of decrees of Indian 
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courts for execution, for, in foreign territory execution would be pursuant to the legislative 
authority or sovereign power to such state or territory.’”” 


The three previous sections dealt with the converse case of the execution by the Indian 
courts of decrees of: 


(a) Indian courts to which the provisions of the CPC do not extend (section 43). 


(b) Courts outside India which are established or continued by the Central Government 
(section 43). 


(c) Revenue courts situated in India (section 44). 


(d) Superior courts of the United Kingdom or of any reciprocating territory 
(section 44A). 


All other decrees of foreign courts, i.e., courts outside India not notified under section 44 
must be enforced by suit. 


[s 45.4] State Amendment in Pondicherry — Pondicherry (Union Territory) 


In its application to the Union Territory of Pondicherry, after section 45, insert the following: 


Section 45A. Execution of decrees, etc., passed or made before the commencement 
of the Code in Pondicherry—Any judgment, decree or order passed or made before the 
commencement of this Code by any civil court in the Union Territory of Pondicherry shall, 
for the purpose of execution, be deemed to have been passed or made under this Code: 


Provided that nothing contained in this section shall be construed as extending the 
period of limitation to which any proceeding in respect of such judgment, decree or order 
may be subject.*”” 


[S 46] Precepts.—(1) Upon the application of the decree-holder the Court, which 
passed the decree may, whenever it thinks fit, issue a precept to any other Court which 
would be competent to execute such decree to attach any property belonging to the 
judgment-debtor and specified in the precept. 


(2) The Court to which a precept is sent shall proceed to attach the property in the 
manner prescribed in regard to the attachment of property in execution of a decree: 


Provided that no attachment under a precept shall continue for more than two 
months unless the period of attachment is extended by an order of the Court which 
passed the decree or unless before the determination of such attachment the decree has 
been transferred to the Court by which the attachment has been made and the decree 


holder has applied for an order for the sale of such property. 


SYNOPSIS 


[s 46.1] Attachment under Precept 


[s 46.1] Attachment under Precept 


It was, at one time, proposed to do away with the'system of execution by transfer of decree 
under sections 36 to 42, and to substitute another system whereby the court which passed the 
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decree, retained complete control and issued precepts to one or more other courts to carry 
on execution under its direction. This proposal was abandoned and the system of execution 
by transfer of decree retained. But the proposal led to the insertion of the present section by 
which the court which passed the decree can issue a precept of attachment to ensure for two 
months or pending transfer of decree and application for execution. The object of a precept is 
to enable a decree-holder to obtain an interim attachment where there is ground to apprehend 
that he may otherwise be deprived of the fruits of his decree. No such attachment, however, 
can continue for more than two months except in the two cases mentioned in the section. The 
effect of the proviso is to render re-attachment unnecessary. When money is attached under 
a precept and the period of the operation of the precept is over, the money can be paid over 
to another decree-holder, who subsequently attaches it.*”* In an Andhra case, the facts were as 
under: 


(i) Property in town A was attached; 
(ii) Execution proceedings were going on in town B; 


(iii) Application had been made to hold the auction in town A, where the sale would 
fetch a higher price as a large number of bidders were expected to bid. 


It was held that the jurisdiction of court at B to give direction to court at A to conduct 
the auction was not affected by the mere expiry of the period of attachment.’ When the 
attachment of a debt out of jurisdiction is made directly and not through a precept, the 
attachment is illegal.*”° 


Asa general rule, territorial jurisdiction is a condition precedent to a court executing a decree 
and neither the court which passes the decree, nor the court to which it is sent for execution, 
can execute it in respect of property lying outside its territorial jurisdiction. The object of 
section 46 (precepts), is simply to enable the attachment of the property of the judgment- 
debtor situated within the jurisdiction of another court, in order to prevent the judgment- 
debtor from alienating or otherwise dealing with it to the detriment of the judgment-debtor 
till proper proceedings are taken.” 


As per the Chit Funds Act, 1982, the Registrar has no power to execute the award and 
the award with a certificate is transferred to a civil court as per section 71 of the Chit Funds 
Act, 1982. Since the Registrar has no power to execute the award as a court of first instance, 
the court which received such order or award would be deemed to be a court which passed a 
decree as per section 37 of CPC. A court has stated that section 46 cannot be strictly construed 
to contend that since a civil court has not passed a decree, it has no jurisdiction to issue 
precepts. The court noted that precepts is issued to the other court in order to prevent any 
encumbrance over the property though property does not lie in the jurisdiction of the court 
issuing precepts.*”® 


The court to which a precept is issued, derives its authority from that precept and has 
no power to do anything not authorised thereby, but it must be presumed to have inherent 
powers to deal with all matters that may incidentally arise in connection with proceedings 
for attachment. It cannot, therefore be said that the court to which a precept ‘is issued has no 
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jurisdiction to stay execution if the judgment-debtor deposits the decretal amount in court or 
gives security for payment of the amount.” An order of precept is not an order transferring a 
decree for execution to the court to which it is issued.**° This section deals with execution of 
decrees and does not affect the jurisdiction of the court under O XXXVIII, rule 5 to attach 
before judgment, properties lying outside the jurisdiction of the court.**! See also the under 
mentioned decision on the proviso to the section.** 


[s 46.2] Appeal 
It has been held by the High Courts of Bombay, Calcutta and Madras that an order under 


this section is not an order in execution, that it only tends to facilitate execution bur is not in 
itself a step in execution and it is therefore not appealable.**’ A different view however has been 
taken in Kapoorchand v Revati Prasad.** Even if it is treated as a step in execution it would not 
be appealable in view of the amendment of the definition of decree in section 2(2). 


Questions to be determined by Court executing decree 


[S 47] Questions to be determined by the Court executing decree.— (1) All 
questions arising between the parties to the suit in which the decree was passed, or 
their representatives, and relating to the execution, discharge or satisfaction of the 
decree, shall be determined by the Court executing the decree and not by a separate 
suit. 


(3) Where a question arises as to whether any person is or is not the representative 
of a party, such question shall, for the purposes of this section, be determined by the 
Court. 


385[ Explanation I—For the purposes of this section, a plaintiff whose suit has been 
dismissed and a defendant against whom a suit has been dismissed are parties to the 
suit. 


Explanation II.—(a) For the purposes of this section, a purchaser of property at a 
sale in execution of a decree shall be deemed to be a party to the suit in which the 
decree is passed; and 


(b) All questions relating to the delivery of possession of such property to such 
purchaser or his representative shall be deemed to be questions relating to the 
execution, discharge or satisfaction of the decree within the meaning of this section. ] 
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[s 47.2] Changes in the Section 


This section corresponds with section 244 of the Code of Civil Procedure, 1882 (now 
replaced by Civil Procedure Code, 1908) except in the following particulars: 


(i) Sub-clauses (a) and (b) of section 244, which provided for the determination 
of questions regarding the amount of mesne profits and interest in execution 
proceedings have been omitted, as it was deemed expedient that such questions 
should be determined by the decree and not in execution.**° 


(ii) The words “or to the stay of execution thereof” which occurred in section 244 after 
the words, “execution, discharge or satisfaction of the decree” have been omitted in 
the present section.**” 


(iii) Sub-section (2) was introduced in 1908. It gave legislative sanction to the practice 
followed by the courts under the Code of Civil Procedure, 1882.*** 


(iv) Under the old section 244, the court executing the decree had the option when a 
question arose as to who was the representative of a party, itself to determine the 
question or to stay execution until it was determined by a separate suit. Sub-section 
(3) of the present section renders it obligatory on the executing court itself to 
determine the question, as it was considered inexpedient that separate suits should 
be instituted for the decision of such a question.*” 


(v) The explanation, as it stood until the Amendment Act, 1976 was introduced 
in 1908 to resolve the conflict of decisions noted in the commentary under the 
heading “Explanations I and II: deemed parties”. 


(vi) The Amendment Act, 1976 omits sub-section (2). That sub-section was as follows: 


(2) The court, may, subject to any objection as to limitation or jurisdiction, treat 
a proceeding under this section as a suit or a suit as a proceeding and may, if 
necessary, order payment of any additional court-fees. 


The omission of this sub-section was made in consequence of the change made 
in the definition of the word “decree” in section 2(2), the result to which was that 
a determination of any question within this section would no longer be regarded 
as a decree. It would be incongruous after that change to permit the court to 


convert an application into a suit and order payment of court-fees and yet say that 
a determination therein is not a decree. 


(vii) The Amendment Act, 1976 substitutes: 


Explanations I and II for the explanation as it stood till then. The explanation prior to 1976 
read as follows: 


Explanation—For the purposes of this section, a plaintiff whose suit has been dismissed, 
and a purchaser at a sale in execution of the decree are parties to the suit. 


The amendment resolves controversies as regards the position of a purchaser and as regards 
the question of recovery by him of the property purchased by him in execution sale. The 


controversies on both the points are noted below under the head: “Explanation | and II, 
deemed parties to the suit”, etc. 


386. See CPC, O XX, rule 12. 

387. As to the effect of the omission, see notes, “Stay of execution”. 

388. See notes below under the head “sub-section (2)—its omission”. 

389. See notes below under the head “sub-section (3): Inquiry as to who is the representative of a party”. 
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[s 47.3] General Impression About Execution of Decree 


It is a general impression prevailing amongst the litigant public that the difficulties of a 
litigant are by no means over on his getting a decree for immovable property in his favour. 
Indeed, his difficulties in real and practical sense, arise after getting the decree. Presumably, to 
tackle such a situation and to allay the apprehension in the minds of litigant public that it takes 
years and years for the decree holder to enjoy fruits of the decree, the legislature made drastic 
amendments in provisions in the aforementioned rules, particularly, the provision in rule 101 
in which it is categorically declared that all questions including questions relating to right, title 
or interest in the property arising between the parties to a proceeding on an application under 
rule 97 or rule 99 or their representatives, and relevant to the adjudication of the application 
shall be determined by the court dealing with the application and not by a separate suit and for 
this purpose, the court shall, notwithstanding anything to the contrary contained in any other 
law for the time being in force, be deemed to have jurisdiction to decide such questions. On a 
fair reading of the rule it is manifest that the legislature has enacted the provision with a view 
to remove, as far as possible, technical objections to an application filed by the aggrieved party 
whether he is the decree holder or any other person in possession of the immovable property 
under execution and has vested the power in the executing court to deal with all questions 
arising in the matter irrespective of whether the court otherwise has jurisdiction to entertain a 
dispute of the nature.*” 


[s 47.4] Power of Court 


Under section 47 of the CPC, all questions arising between the parties to the suit in which 
the decree was passed or their representatives relating to the execution, discharge or satisfaction 
of decree have to be determined by the court executing the decree and not by a separate suit. 
The powers of the court under section 47 are quite different and much narrower than its 
powers of appeal, revision or review. A first appellate court is not only entitled but obliged 
under law to go into the questions of facts as well as like trial court apart from questions of 
law. Powers of second appellate court under different statutes like section 100 of the CPC, as it 
stood before its amendment by Central Act 104 of 1976 with effect from 1-2-1977, could be 
exercised only on questions of law. Powers under statutes which are akin to section 100 of the 
CPC, as amended and substituted by the aforesaid Central Act, have been further narrowed 
down as now in such an appeal only substantial question of law can be considered. The powers 
of Supreme Court under Article 136 of the Constitution of India, should not be exercised 
simply because a substantial question of law arises in a case, but there is further requirement 
that such question must be of general public importance and it requires the decision of the 
Supreme Court. Powers of revision under section 115 of the CPC cannot be exercised merely 
because the order suffers from legal infirmity or substantial question of law arises, but such 
an error must suffer with the vice of error of jurisdiction. Of course, the revisional powers 
exercisable under the Code of Criminal Procedure, 1973, and likewise in similar statutes stand 
on entirely different footing and is much wider as there, the court can go into correctness, 
legality or propriety of the order and regularity of proceedings of the inferior court. It does 
not mean that in each and every case the revisional court is obliged to consider question of 
facts as well like a first appellate court, but the court has the discretion to consider the same in 
appropriate cases whenever it is found expedient, and not in each and every case. Discretion, 
undoubtedly, means judicial discretion and not whim, caprice or fancy of a judge. Powers 
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of review cannot be invoked unless it is shown that there is error apparent on the face of the 
record in the order sought to be reviewed. 


Where a decree is passed in respect of the same property which is mentioned in the schedule 
of the plaint, objection of the judgment debtor for correction of the decree is untenable, more 
so when application for correction of decree has been rejected up to the stage of appeal.’ The 
issue as to whether the decree has been discharged or satisfied has to be determined by the 
executing court under section 47 of the CPC and the executive court must execute the decree 
as it stands without adding anything to it.*” 


The exercise of powers under section 47 of the CPC is microscopic and lies in a very narrow 
inspection hole. Thus, it is plain that the executing court can allow objection under section 47 
of the CPC to the executability of the decree if it is found that the same is void ab initio and 
null, apart from the ground that decree is not capable of execution under law either because the 
same was passed in ignorance of such a provision of law or the law was promulgated making a 
decree inexecutable after its passing.*” 


In an execution proceeding, an objection was raised that land measuring 2.792 acres 
appurtenant to the bungalow was resumed in terms of the notice dated 23 September 1970 
and taken over by Union of India. The said notice was not assailed by the grantees before any 
court or authority. The possession of the resumed land appurtenant to the bungalow was taken 
over and was also not assailed. The said land appurtenant to the bungalow had been utilised 
by the Union of India for the construction of barracks. The entire extent of 2.792 acres of 
land including the one under the barracks could, therefore, be taken over pursuant to the 
resumption order which was never assailed and had thereby attained finality. On these facts, it 
was held that possession of the above extent of land could not be taken away from the Union 
of India for delivery to the decree-holders since after resumption of the property and the taking 
over of the possession by Union of India in exercise of its rights as the paramount title-holder, 
it was no longer holding the same as a tenant so as to be answerable to the petitioners as its 
landlords. The Union of India was on the contrary holding the resumed property in its own 
right and in a capacity that was different from the one in which it had suffered the decree for 
eviction. It was accordingly held that this was a significant change in the circumstances in 
which the decree was passed rendering it inexecutable.*”* 


[s 47.5] Inconsistency Between Judgment and Decree 


It is the settled proposition of law that while there is some inconsistency between the 
judgment and the decree, the real intendment of the result of the suit should be gathered by 
re-conciliation between the judgment and the decree. Neither the decree nor the judgment 
should be read in isolation, but in combination. The executing court is duty bound to give 
effect to the decree in its substance and should not pass any order rendering the judgment a 
futile attempt. 


Where the executing court failed to take into consideration the “interest” imposed by 
the trial court in passing the preliminary decree followed by final decree, decree holder was 


391. Bandi Prasad Rao v P Hari Kesavulu, AIR 2007 AP 125 : (2007) 1 Andh LT 629. 

392. Kohinoor Transporters v State of Uttar Pradesh, AIR Online 2018 SC 135 : (2018) 6 Andh LD 77 : (2018) 
10 Scale 50. 

393. Dhurandhar Prasad Singh v Jai Prakash University, AIR 2001 SC 2552. 

394. Arun Lal v UOI, (2010) 14 SCC 384. 
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directed to submit a draft calculation sheet to assist the executing court and writ execution was 
to be issued after proper calculation.” 


In Land Acquisition proceedings, if the award of a reference court or that of an appellate 
court does not specifically refer to the question of interest on solatium or in cases where a claim 
had not been made and rejected either expressly or impliedly by the reference court or the 
appellate court, and merely interest on compensation is awarded, then it would be open to the 
execution court to say that the compensation awarded includes solatium and in such an event 
interest on the amount could be directed to be deposited in execution.*”° 


In Land Acquisition Collector, Mohali v Surinder Kaur?” the respondent, after about two 
years from the date of reference judgment, filed an execution petition seeking direction to the 
appellant to pay the compensation. The appellant filed objection under section 47 pleading that 
the determination made by the reference court was erroneous. The objection was rejected by 
the execution court as well as by the high court. The Supreme Court dismissed the appeal filed 
by the appellant and held that while deciding the objections under section 47, the Additional 
District Judge (ADJ) did not have the jurisdiction to go into the legality or correctness of 
the judgment by which compensation was awarded to the respondent. If the appellants felt 
aggrieved by the judgment, then they should have filed an appeal under section 54 of the 
Act. Having failed to do that, the appellants cannot seek modification of the judgment in an 
execution petition. 


[s 47.6] Bar of Suit 


The bar for suit under section 47 of the CPC could be applicable only in cases where the 
question can be determined by the court executing the decree. Once it is clear that the civil 
court is not the court executing the decree for partition of the estate which is subject to the 
assessment for payment of revenue to the government, the bar provided under section 47 of 
the CPC for an independent suit by the parties to the decree cannot come in the way of the 
party approaching the court with such suit regarding the grievance. Undoubtedly, the scope of 
such suit will be subject to the other laws which may bar the jurisdiction of the civil court to 
entertain the suit. For example, in cases of the questions to be determined under the said Act, 
certainly the civil courts will have no jurisdiction to entertain any suit in that regard. It will 
be exclusively for the competent authority under the said Act to decide those issues in view of 
the provisions of sections 36A and 36B of the said Act read with the decision of the Supreme 
Court in Shevantabai Maruti Kalhatkar s case.*?* 


[s 47.7] Execution Petition — Signing of 


It is not necessary that the decree-holder sign execution petition, but the court should be 
satisfied that the person signing the execution petition was acquainted with the facts of the 
case.” The signing of the execution petition is a ministerial act and that can be done by any 
person who is acquainted with the facts of the case.*” It is very clear that the execution petition 


395. State Bank of India v Maa Sarada Oil Mills, AIR 2003 Gau 22. 

396. Chhanga Singh v UOI, (2012) 5 SCC 763 [Gurpreet Singh v UOI, (2006) 8 SCC 457 followed; 
Sunder v UOT, AIR 2001 SC 3516: (2001) 7 SCC 21] referred to] 

397. Land Acquisition Collector, Mohali v Surinder Kaur, (2013) 10 SCC 623 : (2013) 10 Scale 406. 

398. Prakash Nathyaba Bhosale v Laxman Ganabe Bhosale, AIR 2003 Bom 41; Shevantibai Maruti 
Kalhatkar v Ramu Rakhamaji Kalhatkar, AIR 1999 SC 2623. 
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presented by the secretary of the trust is properly and legally presented before the court. It is 
not necessary that all the trustees and decree-holders should sign the execution petition.” 


[s 47.8] Executing Court Cannot go Behind Decree 


The executing court has no jurisdiction to go behind decree.“ The executing court has 
no right to vary terms of the decree, however erroneous it may be in execution proceedings. 
Any order passed by the executing court by travelling beyond decree/order under execution 
would render such orders as without jurisdiction.“ Thus, where the trial court passed decree 
for payment of principal amount with simple interest only, the executing court cannot grant 
compound interest, thereby varying terms of decree. If, however, the order is passed by the 


executing court construing simple interest as compound interest, the revision against such 
order is maintainable.“ 


In the execution of a decree for payment of money, the decree was silent with respect to 


a payment of interest. It was held that the executing court cannot go beyond the decree and 
award interest.“ 


In the execution proceeding relating to a decree for regularisation of services of teacher and 
for payment of arrears of salary, a direction by the executing court to pay arrears of salary “as 
per Government Scale” was held by Supreme Court to be not justified on the ground that the 
executing court is required to execute the decree as made and it has no jurisdiction to widen its 
scope or add to it unless a specific question is raised relating to discharge or satisfaction of the 
decree as envisaged in section 47 of the CPC.‘ Altamas Kabir, J, (as he then was) speaking for 
the Division Bench in the above case, observed as follows: 


When there were conflicting claims regarding the salary payable to Respondent 1, the 
said respondent ought to have taken steps to amend the prayers in the plaint so that proper 
relief could be provided to her. The same not having been done, the executing court had 
no jurisdiction to go beyond the decree as passed, despite the fact that the trial Judge had 
noticed the dispute and had even decided the same.*” 


In a money decree, the court granting decree had prescribed the mode of recovery. It 
was held by the Supreme Court that the order of the executing court altering the manner of 
recovery of the decretal amount was erroneous and not sustainable.‘ 


[s 47.9] Execution Petition by Trust — Filing of 


No doubt, section 47 of the Indian Trusts Act, 1882 prohibits the trustees from delegating 
the powers, but the explanation to section 47 of the Indian Trusts Act, 1882 reads as follows: 


The appointment of an attorney or proxy to do an act merely ministerial and involving 
no independent discretion is not a delegation within the meaning of this section. 
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It means that ministerial acts can be performed by a person who is authorised by the trustees 
to do the needful. Learned counsel for the petitioners has argued that no such authorisation 
is filed by the secretary before the court to show that he can sign the execution petition on 
behalf of the trust. However, when the court was satisfied that the secretary was acquainted 
with the facts of the case and could file proceedings, there does not seem to be any substance 
in this contention. Actual authorisation signed by all the trustees may not be there on record, 
but if the trust-deed provided such delegation of powers, then the secretary.can definitely file 
execution petition before the court.‘ 


On reading the provisions of section 47 of the Indian Trusts Act, 1882 and the provisions 
of O XXI, rule 11(2) of the CPC together, it is very clear that the court before which execution 
petition is filed has to satisfy itself with the authority of the person who has filed the execution 
petition. That has happened in this case and, therefore, no objection can be raised on this 
point.“ 


It is very clear that the execution petition presented by the secretary of the trust is properly 
and legally presented before the court. It is not necessary that all the trustees and decree- 
holders should sign the execution petition.*"! 


[s 47.10] Decree in Nullity 


In an application under section 47, the question that a decree is not executable being a 
nullity can be raised, and the executing court can decide the question. In such cases, the 
question of acquiescence will not be relevant. A decree which is a nullity in the eye of law is 
no decree, and hence even by consent of the parties, such a decree cannot be executed by the 
court. Even if the judgment-debtor did not raise the question, but for this reason it cannot 
be denied the remedy available to it under section 47 of the CPC. If the court finds that the 
decree is a nullity, as contended by the judgment-debtor, the court cannot proceed to execute 
it, and it is the duty of the court to hold that the decree is not executable.*!” 


Any objection that a decree was incorrect in law cannot be taken in an execution proceeding. 
A decree, even if erroneous, is still binding between parties. However, when a decree is a nullity 
i.e., where the same has been made by a court which had no inherent jurisdiction to make it, 
its nullity can be set up in an execution proceeding, as lack of jurisdiction goes to the root of 
the competence of the court. Refusal of the executing court to execute such a decree will not 
amount to going behind the decree.*" 


A final decree drawn against a dead man is a nullity and cannot be executed against his legal 
representatives. However, in the case at hand, the plea was not taken by the legal representatives 
in their first petitioner and raised the plea of the death of the defendant before final decree. In 
the circumstances, the plea was held to be not tenable.“ 


[s 47.11] To What Decrees the Section Applies 


This section presupposes the existence of a decree which is capable of execution. It does 
not apply to cases where the decree sought to be executed is either a nullity or declaratory in 
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character, A decree is a nullity when it has been passed by a court having no jurisdiction or 
against a dead person. A decree passed by a court without jurisdiction is no decree, and therefore 
falls outside the scope of this section.*! Inherent lack of jurisdiction is to be distinguished 
from lack of territorial or pecuniary jurisdiction. In the former case, the court entirely lacks 
jurisdiction either because the subject matter is foreign to its jurisdiction or the defendant was 
dead, when the decree was passed or some such ground by reason of which the court could 
not have seizing of the case.‘!° If the defendant dies before the suit is concluded, and yet a 
decree is passed without bringing his legal representatives on record, the decree is a nullity and 
incapable of execution. If, in such a case, an application to execute the decree against a legal 
representative is made, its validity can be challenged in execution proceedings.*’’ If a property 
is taken in execution, such a legal representative can sue to recover it.’ At one time, the view 
taken by several high courts was that the question relating to the validity of a decree is not one 
pertaining to its execution, discharge or satisfaction. Hence, such a question was outside the 
scope of this section and should be tried in a suit and not in execution proceedings.‘ However, 
the Supreme Court in Kiran Singh v Chaman Paswan, held that though a court executing 
a decree cannot go into the question of correctness or legality of a decree, it can entertain the 
objection that it is a nullity on the ground that the court which passed it had no jurisdiction 
to pass it.“ This is not going behind the decree, since, the decree being null and void, there is 
no decree at all.‘*? The next question is whether a suit which raises the question of nullity of a 
decree is barred under this section. There is authority for the view that it is.®° The High Court 
of Patna has held that where property was sold in execution of a decree but at the time of the 
sale, the title thereto was not in the judgment-debtor but in another, the sale was a nullity. 
Accordingly, the successor-in-title could challenge such a state by an application under this 
section and not by a suit.*” If the court which passes the decree lacks inherent jurisdiction, the 
decree would obviously be a nullity and can be challenged at the stage of execution. In such a 
case, the execution court does not go behind the decree, since there is no decree at all. Once the 
question of want of jurisdiction is raised but overruled, it cannot be raised again and would be 
treated inter parties that the court had inherent jurisdiction.’ Question of validity of decree is 
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. . . . . - . 6 
not one relating to its discharge or satisfaction, and cannot be gone into by executing court.” 


If a court grants a decree even when the suit is barred by time, the court would be committing 
an illegality and the remedy of the aggrieved party is to get it set aside by preferring an appeal 
against it. So long as the court is having jurisdiction, the decree cannot be ignored even if it 
is erroneous and the only way of correcting it is by preferring an appeal or revision. It is not 
open to a party to contend in another suit or in collateral proceedings that a decree passed 
against him is void, merely on the ground of illegality. The execution court cannot go beyond 
a decree.’ Delivering property not covered by the decree is “action in excess of the decree”. 
In such a case, judgment-debtor should apply under section 47 and should not file a separate 
suit.“ A question as to the identity of the property in respect of which the decree is sought to 
be executed, cannot be gone into by the executing court, under section 47, according to the 
Bombay High Court.*”? The ratio of these decisions is that a party to a decree has not merely 
the right to raise the objection of nullity of a decree in execution proceedings but is bound to 
do so. Consequently, an order for execution operates constructively, as res judicata. The bar to 
a separate suit arises not under this section but under section 11 on the ground that such a plea 
is one which a party not merely might but ought to have put forward in execution proceedings. 


Declaratory decrees do not fall within this section for the reason that rights declared by such 
decrees can only be enforced by a suit.**° But a decree passed in terms of an award, providing 
that on the happening of an event, the vendor shall be entitled to take back possession of the 
property does not make the award declaratory and therefore inexecutable.**’ A declaratory 
decree does not bar a subsequent suit for possession. Section 47 does not bar the suit, because 
a declaratory decree could not have been executed.*” A decree for specific performance is not 
to be construed as declaratory merely because it does not provide when the purchase amount 
has to be paid and is executable.**’ Similarly, the fact that the decretal amount is not mentioned 
but which can be ascertained on the construction of the decree, does not make it incapable of 
execution.“ Proceedings taken pursuant to a preliminary decree are proceedings in a pending 
suit and do not fall within this section. This is also so, where the decree is partly preliminary 
and partly final in so far as it relates to matters which are preliminary.“ A decree passed on an 
award in a dispute relating to division of properties under Aliyasanthana law is in the nature 
of the preliminary decree. Hence, an application to carry it out is a proceeding in a suit.**° A 
partition decree entitling the parties to be put in possession of allotted properties on payment 
of necessary court fees will not be hit by this section.“ A final decree was passed in a suit 
for partition. Subsequently, there was interference with plaintiff’s possession over the allotted 
portion. It was held that suit filed by the plaintiff for injunction to restrain the defendant from 
interference with possession was not barred. Subsequent acts of the defendants give rise to fresh 
cause of action.*** The judgment of the trial court, and the preliminary decree based on it, 
mentioned the exclusion of certain properties from partition. In appeal, the high court did not 
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set aside that particular direction. It was held that the question of exclusion of that property 
could not be raised at a subsequent stage before the executing court.“ But a decree directing 
the defendant to pay maintenance and charging it on the property is a composite decree and is 
executable.**° Question whether suit premises falls within “slum area” is a mixed question of law 
and fact. It cannot be raised for the first time, in execution proceedings.**! Proceedings under 
section 21 of the Delhi Rent Control Act, 1958, are in the nature of execution, provisions of 
the CPC are applicable.“ The question whether a decree is executable or not is to be decided 
by the executing court.“ The objectors to the execution of the decree of the subordinate judge 
(as passed in appeal against dismissal of the title suit) raised the plea that the interest of one 
minor plaintiff who attained majority during pendency of suit could not be represented by 
the holder of power of attorney on behalf of all the plaintiffs. This point (though raised by 
the party concerned) was not considered by the subordinate judge. However, the high court, 
in second appeal, did not enter into the question on the ground that that was a question of 
fact. The objector’s grievance on this score did not appear to be unfounded. But nothing could 
be done in this regard in the execution proceeding, since that would definitely amount to 
interfering with the decree as passed by the subordinate judge and as confirmed by high court. 
The objectors might seek their relief in this regard in some other proceeding, if permissible by 
law.“ Decree for eviction, on ground of default in payment of rent, was based on evidence. 
There was absence of findings regarding the ground of eviction in the judgment and decree. It 
was held that this did not make the decree void or inexecutable. 


In the case of a declaratory decree, the successful party cannot be allowed to suffer when 
the decision of the civil court, which has attained finality is not honoured by the judgment- 
debtor. Thus, where employees of a private college recognised and aided by Government of 
West Bengal were granted a decree declaring them class-II] employees entitled to benefits and 
privileges attached to those posts, they were within their rights to move the high court under 
Article 226 of the Constitution. It was held by the Supreme Court that the high court, while 
granting the reliefs prayed for in the writ petition was not acting as an executing court.” 


A party cannot suffer on account of the lapse of the court and a party cannot be wronged 
for an act or omission of the court. If a party proves its case, it is the duty of the court to 
grant relief. The court cannot afford to be unmindful to the ground of eviction, duly proved 
in evidence. An absence of judicial finding in spite of evidence to substantiate the ground of 
eviction, cannot render a decree void.“ Judgment-debtor, in an Allahabad case, objected to 
the execution of a money decree on the ground that he was a “professional” decree-holder. 
But as no evidence was produced to support the objection, it was not entertained.*” There 
are certain well-recognised exceptions to the ordinary rule that the executing court is not 
entitled to go behind the decree. When the decree is a nullity or the decree-holder has lost the 
right to execute the decree on account of a subsequent change in the law or some subsequent 
development, then the executing court can take note of the change in the situation and can 
refuse to execute the decree on that basis. The decree, under execution was not only a nullity on 
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the date it was passed, but had also been rendered inexecutable on account of the subsequent 
order passed by the authority by accepting the claim of the judgment-debtors to remain in 
possession of the land. Thus, the decree-holder had lost his right to recover possession of 
the land from the judgment-debtors. Therefore, the rejection of an application filed under 
section 47, challenging the validity and executability of the decree was illegal.“ Where the 
executing court held that the arbitrator had jurisdiction to pass the award and that the due 
notices were given to the parties and reasonable opportunity was afforded, the omission of the 
reasons from the award could not render it non est and a nullity. A decree which can be said 
to be non est and a nullity is the one which a court having no jurisdiction to pass it, passed 
it, or it was a decree against a dead person or against a person who, at no stage was legally 
present before the court which passed the decree. The executing court can very well decline 
to execute a decree, if it is satisfied that it is a nullity. When it does so, it is not to be regarded 
as going behind the decree, for the simple reason, that there is no decree at all to go behind.*”° 


The question whether a particular decree is executable, falls within section 47. It is a question 
relating to execution, discharge or satisfaction of the decree.“ The question of in-executability 
of the decree is included within “execution discharge or satisfaction” of the decree. Hence a 
dispute about second instalments not being paid is covered.*” Eviction decree was passed. 
Appeal was dismissed. Plea was taken that decree in revision was not executable, as it was 
passed against a tenant who died. It was held that decree was executable and was not a nullity. 
In the revision petition filed by S, the high court was not satisfied that there existed any ground 
warranting interference with the judgment and decree passed by the appellate court below. The 
death of section did not, in any way, make the judgment invalid, in as much as it was passed 
in a revision under section 115 of the CPC, in which the high court could even suo motu call 
for the records and dispose of it after examining them and satisfying itself that the order of the 
subordinate court did not suffer from any infirmity specified in section 115 of the CPC. The 
death of S did not affect the revisional power of the high court and therefore, the validity of 
the judgment passed in revision could not be challenged before the executing court.“ Under 
State Financial Corporations Act, 1951, section 32, the district judge had no jurisdiction to 
allow future interest while making the order. It is well-settled law that the executing court 
can go into the question whether or not the decree, or order under execution, is without 
jurisdiction and to refuse to execute the decree or order under execution is without jurisdiction 
and to refuse to execute the decree or order in case it is found to be without jurisdiction. 
This is because a decree or order passed by a court without jurisdiction, is a nullity and its 
invalidity can be set up whenever and wherever it is sought to be enforced or relied upon. 
Under the circumstances, the court below erred in rejecting the petitioner's contention about 
want of jurisdiction to avoid future interest.“ Execution application did not mention date of 
decree, nor did it specify movable or immovable property sought to be attached. Judgment- 
debtor did not raise objection as to existence of fatal defects in the application for execution 
of decree before executing court or appellate court. It was held that such objection would not 
be allowed to be raised in revision.“ A decree for specific performance of an agreement to sale 
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land, directed division of the plot into two portions and then sell, subject to permission of the 
local authority. Judgment-debtor’s application for such permission was refused. It was held 
that the judgment-debtor could seek a declaration that the decree had become inexecutable in 
the circumstances. He need not wait till the decree-holder applied for execution.“ When the 
execution court allowed the execution petition of the mortgager for delivery of possession and 
set the heirs of the mortgagee ex parte, the court could not, on basis of the office note, that final 
decree is not passed, swo motu review and set aside its earlier order for delivery of possession 
and dismiss the execution petition.“ The appellant was the owner of the suit property. His 
title suit against his tenant for ejectment and mesne profit was decreed, subject to payment of 
compensation for the structure raised by the tenant. The appellant filed a second titled suit 
not only against the original title suit but also against the respondent, who is alleged to be a 
sub-tenant. The respondent pleaded that he was a sub-tenant of the original tenant, that he 
had acquired title to the site and structures either by purchase from the tenant or by adverse 
position and that the decree in the earlier suit had become barred by limitation. The question 
before the Supreme Court was, whether the decree in the earlier suit bars the subsequent suit. 
The Hon'ble Supreme Court observed that in view of provisions of rules 35 and 36 of O XXI, 
of the CPC and Article 136 of the Schedule of the Limitation Act, 1963, no independent suit 
for recovery of possession of the property, which is the subject matter of the decree, would 
lie. All questions arising between the parties or their representatives, relating to execution or 
satisfaction of that decree, should also be determined by the executing court and not by a 
separate suit. However, the condition precedent for applicability of the said provision is that a 
person in possession should have derivative title of tenancy rights of the demised property, that 
is, the subject matter in execution through the judgment-debtor in the suit.** 


By reasons of his own plea of ownership by purchase or adverse possession, it was not 
open to him to claim any right as a tenant under the appellants tenant or as a sub-tenant 
of the appellant. His tenancy right with the appellant’s tenant, having been merged into his 
ownership right, he denied himself of the right under section 47 read with O XXI, rule 36 of 
the CPC. 


Where objection in an execution proceeding was raised under section 47 of the CPC that the 
execution proceeding was premature and hence vitiated on account of not being maintainable, 
it was held by Supreme Court that the principles applicable to suits filed prematurely would 
apply to such a premature execution proceeding.*” 


A decree for possession was passed ex parte. The execution was struck off, in full satisfaction, 
on 26 July 1965. Thereafter, the ex parte decree was set aside. The suit land was again found to 
be in possession of the defendant. After contest, another decree was passed. When that decree 
was sought to be executed, it was contended on behalf of the judgment-debtor that the decree 
was not executable because the possession had been already delivered under the first decree. It 
was held that the objection could not be sustained. What was now being executed was not the 
same decree. Once an ex parte decree has been set aside, it becomes on est and it is only the 
subsequent decree, passed after contest, which is to be treated as (the) decree in the suit and 
it is that decree alone which can be executed.“ Decree-holder purchased certain properties 
in court auction. Application was made by him for possession. Plea by judgment-debtor 
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was, that, he, being one of the co-owners, the decree-holder was entitled only to symbolic 
possession and not to khas possession. It was held that the judgment-debtor's entire right in the 
property having been sold in auction, he could not resist delivery of possession to the decree- 
holder, auction purchaser. The judgment-debtor could, but for section 47, have instituted a 
suit for declaration of the right, and also for consequential relief. Such rights of the judgment- 
debtor can be agitated only in a proceeding initiated under section 47, and not otherwise. The 
judgment-debtor’s rights in properties in their entirety had been sold in public auction. The 
decree-holder purchaser, thus, stepped into the shoes of the judgment-debtor. Persons who can 
raise any objection in regard to the delivery of khas possession can, at best, be the persons who 
could claim to be the co-owners along with the decree-holder purchaser.“ The plaintiffs sued 
for their title to the disputed land and for restraining the principal defendants from disturbing 
possession therein. The suit was dismissed by the trial court but allowed by the subordinate 
judge. Defendants’ appeal from this judgment and decree was dismissed by the high court. 
Plaintiffs put the decree of subordinate judge to execution for recovery of possession of suit 
lands after evicting the defendants therefrom, and for recovery of costs, etc. It was held that this 
execution petition must be taken to be an application for execution of the high court's decree. 
There was no necessity for amending the execution petition.“ Where there is obstruction to 
the delivery of possession of premises and application is made by the landlord for removal of 
the obstruction, the executing court can adjudicate the matter, even if the obstruction is by 
a person who is independently in possession of the premises. The Amendment Act of 1976 
has inserted (in O XXI), new rules 98 to 104, in conformity with the legislative policy of 
entrusting the determination of all questions including question as to the title of the concerned 
party, to the executing court. The scope of the proceeding has been widened so as to include all 
questions arising between the parties and relevant to the adjudication of the application.*® A 
sale held without drawing up a proclamation under O XXI, rule 66, is void. Judgment-debtor's 
application to challenge the sale cannot be dismissed merely because it is filed under O XXI, 
rule 90 instead of under section 47.“ Decree was passed for eviction and arrears of rent. 
Decree was executed against the property of intervener in that eviction suit. Intervener filed 
a separate suit for declaration of title, confirmation of possession and permanent injunction 
against decree-holder. It was held that though no prayer for conversion of the suit into 
proceeding under section 47 had been made, such an order could be made under clause 18.46 


[s 47.12] Section to be Construed Liberally 


It is well-settled that no suit will lie on an executable judgment. The only remedy on 
such a judgment is by way of execution.*® The section prohibits any relief being granted in a 
separate suit which will interfere with the conduct of proceedings by the court executing the 
decree.*” The section lays down the principle that matters relating to the execution, discharge 
or satisfaction of a decree and arising between the parties including the purchaser of a sale 
in execution should be determined in execution proceedings and not by a separate suit. It 
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matters not whether such a question arises before or after the decree has been executed.‘”* 
The object of the section is to provide a cheap and expeditious procedure for the trial of such 
questions without recourse to a separate suit and to check needless litigation. This was what 
was expressed by the Privy Council in regard to the Codes of 1861 and 1882.*® In conformity 
with these pronouncements a liberal construction has been consistently placed upon the 
section.’ Accordingly, the court could convert till recently a suit which would be hit by this 
section into a proceeding under it and vice versa.*”' 


On the other hand, the conditions which bar a separate suit must not be lost sight of. This 
conditions refers: 


(a) to the questions; and 
(b) to the parties. 


The questions must relate to the execution, discharge, or satisfaction of the decree. The 
parties must be the parties to the suit or their representatives. If both these conditions are 
fulfilled, the question must be determined in execution proceedings and a separate suit will 


be barred. 


Altering the terms of the decree must be clearly understood in contrast of construing a 
decree or interpreting a decree or giving clarity to its terms and conditions. In the garb of 
the latter, the court cannot create a new decree which is neither intended nor passed by the 
court of competent jurisdiction. Executing court can provide clarity, interpret or construe 
the decree, while keeping the decree as passed by the court of competent jurisdiction, intact 
and undisturbed. While exercising its jurisdiction, if the executing court in the guise of these 
ingredients materially alters the terms and conditions of the decree to the prejudice of any of the 
parties to the decree, which ought to have, if at all, falls in the domain of courts of competent 
jurisdiction, i.e. appellate or the court that passed the decree, certainly the executing court 
would outgress its jurisdiction as an executing court. 


Permitting an executing court to alter the terms of the decree, would be opposed to all 
settled canons of civil jurisprudence. A decree which has been passed and has not be assailed 
in the regular appeals, which were available to the parties against whom the decree was passed, 
such party cannot be permitted to abuse the process of law before the executing court to alter 
the decree which has attained finality in all respects.*” 


A decree was held to be inexecutable on the grounds of being without jurisdiction in view of 
interpretation of the then prevailing law. The legislature, subsequently clarifying its intention, 
conferred jurisdiction on such courts with retrospective effect. Such a decree does not become 
extinct but remains only dormant which would be revived as a result of amendment and 
would become executable.*”* It is a settled principal of law that it is not incumbent upon 
the executing court that it must put to trial every objections which are filed in any execution 
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proceedings, even if prima facie they appear to be frivolous, vexatious and are only intended 
to delay the execution and frustrate the procedure of law or where it amounts to an abuse of 
the process of the court.‘”* Unnecessary prolongation of litigation sometimes results even in 
frustrating the decree itself. Such an attempt on the part of the objector to frustrate a decree is 
a mischief which has to be prevented by due process of law and expeditious decision of such 
ill-founded and frivolous objections would also be in the interest of justice and within the 
permissible field of jurisdiction of the execution.*” In cases where all sorts of mischievous and 
dishonest tactics are resorted to in order to delay or defraud the execution, the executing courts 
must be absolutely firm and ruthless in stopping such unhealthy practices. This is absolutely 
essential because otherwise the rule of law would not only be set but it would virtually nullify 
and neutralise the orders of competent courts.*”° In Amalendu Kumar Bera,*”’ the decree was 
passed in respect of declaration of title and permanent injunction restraining the State from 
interfering with the possession of the suit property of the appellant. When the State tried 
to interfere with possession, the decree-holder filed for execution of the decree with regard 
to interference with possession and the State filed a revision petition. The Supreme Court 
rejected the same by holding that the delay in filing the execution case cannot be a ground 
to condone the delay in filing the revision against the order refusing to entertain objection 
under section 47. The court held that merely because the respondent is a State, delay in filing 
the appeal or revision cannot and shall not be mechanically considered and in the absence of 
“sufficient cause”, delay shall not be condoned. 


Opportunity to object to executability of the decree could be taken only once and repeated 
applications are unwarranted.‘ It is a settled proposition that the execution court cannot 
permit execution of a decree different from the decree passed by the appropriate competent 
court. By amendment of the execution petition, the opposite party no. 3 inserted only that 
description which was given in the house rent claim petition and in respect of which the house 
rent controller passed the order of eviction. It appears that original execution petition did 
not contain any detailed description of the premises in question. The decree-holder opposite 
party no. 3 did not change or alter or substitute any description, but merely supplied the 
description to rectify an omission. If the decree-holder had sought to introduce a description 
different from the description given in the house rent controller petition, the judgment-debtor 
petitioner might have a legitimate grievance.’ Law is well-settled that an executing court 
cannot go behind the decree except when the decree is a nullity or without its jurisdiction.**° 
But if the executing court has gone or travelled beyond terms of the decree and has set up a 
new case, which is not the case of the party, then nothing could prevent the high court from 
exercising its revisional jurisdiction in either setting aside the said decree or correcting its 
jurisdictional errors.**! Mere use of the words “struck off in full satisfaction” would not mean 
that the decree has been satisfied and no further execution can take place.*** A question which 
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could not have been raised as defence in the suit cannot be raised after the decree is passed. 
Decree, as defined in section 2(2) of the CPC, means the formal expression of an adjudication 
which, so far as regards the court expressing it, conclusively determines the rights of the parties 
with regard to all or any of the matters in the controversy in the suit. 


Once it is so determined and expressed formally in decree, setting up a new case or right for 
investigation in execution thereof would amount to going behind the decree.*” 


An executing court has jurisdiction while executing the decree to examine the executability 
of the decree.*** So long as on the face of the decree a partner of a firm is the decree-holder, 
the executing court cannot refuse to disburse the amount deposited by the judgment-debtor to 
the certified decree-holder on the allegation that decree was really in favour of the firm, hence 
all the partners are entitled to the decretal amount.‘ Non-impleadment of judgment-debtors 
who have no interest in the case will not invalidate the execution proceedings.**° The questions 
to be determined by a court dealing with a preliminary decree, before passing a final decree, 
may not be the one under section 47 but still, the transfer of decree by assignment and writing 
is covered by O XXI, rule 16 of the CPC for the purpose of execution.‘ In case of a joint 
decree where the shares of the parties are distinct or separable, even though some of the decree- 
holders have transferred their shares to the judgment-debtor, the decree does not become in- 
executable as a whole, but can be executed by one of the decree-holders under the provisions 
of O XXI, rule 15 of the CPC at least to the extent of the share of the decree-holder. Where, 
in the decree, the share of the plaintiffs have not been specified and it was a joint decree passed 
in favour of the decree-holders, such a decree could be executed as a whole by one of the joint 
decree-holders, especially when the other decree-holders who have allegedly transferred their 
shares in the property did not come to oppose the application or denied that the same were 
not for their benefit. *** 


[s 47.13] Transfer of Execution to Collector — Effect 


In a suit for partition, once the court passes the decree declaring shares of the parties in an 
undivided estate assessed to the payment of revenue to the government and orders division 
and separate possession of such estate in accordance with the shares so declared, then the 
court is enjoined to direct such partition or separation be effected by the Collector or any 
Gazetted Officer subordinate to Collector deputed by him in that behalf. Further, in order to 
give meaningful effect to such declaration and directions issued in terms of section 54 read 
with O XX, rule 18(1) of the CPC, the court is further enjoined to send the relevant papers to 
the concerned Collector or Gazetted Officer. Once the papers are transmitted to the revenue 
officer, the court passing the decree for partition under O XX, rule 18(1) of CPC becomes 
functus officio in relation to the decree for partition passed by it and all further proceedings for 
the execution of such decree are to be carried out by the concerned revenue officer. The civil 
court is not the executing court for the purpose of execution of the decree for partition of the 
estate which is subject to the assessment for payment of revenue to the government. Being so, 
the question of approaching the civil court under section 47 of the CPC with the grievance 
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regarding non-compliance of such decree or acts in contravention thereof or in violation of law 
by the revenue officer in the course of execution of such decree does not arise at all. Certainly, 
the provisions of O XXI of the CPC would not be attracted in such cases as the execution of 
a decree is not by the civil court. Being so, neither the provisions of section 47 nor those of 
O XXI can be of any help in such cases. Further, the matters pertaining to the execution of 
such decrees cannot be dealt with under the exercise of inherent powers under section 151 of 
the CPC. Undoubtedly, therefore, it can be said that the grievance relating to refusal of the 
revenue officer to execute the decree and therefore, direction for the execution to be carried 
out in terms of the decree, i.e., as per the declaration of shares under O XX, rule 18 of the 
CPC can be entertained by the civil court in exercise of its inherent jurisdiction to pass order 
under section 151 of the CPC for compliance of the said declaration, i.e., for execution of the 
decree in accordance with the terms thereof. Therefore, in cases of contravention of provisions 
of law or transgression of law or non-enforceability of the decree for partition on account of 
events occurring subsequent to the passing of such decrees or in relation to the similar such 
grievances, the limited control which can be exercised by the civil courts can be only by way 
of an independent suit. The bar for suit under section 47 of the CPC could be applicable only 
in cases where the question can be determined by the court executing the decree. Once it is 
clear that the civil court is not the court executing the decree for partition of the estate which 
is subject to the assessment for payment of revenue to the government, the bar provided under 
section 47 of the CPC for an independent suit by the parties to the decree cannot come in the 
way of the party approaching the court with such suit regarding the grievance in relation the 
execution of the partition decree.*” 


[s 47.14] “And not by a suit” — Whether Objection to Execution can be 
Raised by way of Defence 


The section provides that all questions arising between the parties to the suit in which the 
decree was passed and relating to the execution, discharge or satisfaction of the decree, shall be 
determined by the court executing the decree and not by a separate suit. The words “and not 
by a separate suit” have given rise to the question whether, if a party to a suit fails to raise an 
objection to execution in execution proceedings, he may raise it by way of defence, in a suit 
brought against him. In Bhiram Ali v Gopi Kanth, the High Court of Calcutta held that he 
is entitled to raise the objection by way of defence. The ground of the decision was that what 
is prohibited by the section is the determination of question relating to execution by a separate 
suit and not their determination in a separate suit. Bhiram Alfs case and the Calcutta cases 
which followed it, have been overruled by a later full bench ruling of the same high court in 
Lakshman Chandra v Ramdas Mandal.’ The grounds of the decision are: 


(i) that the words “shall be determined by the court executing the decree” amount to 
a direction that the executing court alone shall determine questions relating to the 
execution, discharge or satisfaction of the decree, thus giving the court executing 
the decree exclusive jurisdiction to determine such questions; and 


(ii) that the prohibition conveyed by the words “and not by a separate suit” is a provision 
in aid of the previous direction. 


489. Prakash Nathyaba Bhosale v Laxman Ganaba Bhosale, AIR 2003 Bom 41. 
490. Bhiram Ali v Gopi Kanth, (1897) 24 Cal 355. 
491. Lakshman Chandra v Ramdas Mandal, AIR. 1929 Cal 374 : (1929) 57 Cal 403 : 33 Cal WN 795. 


Questions to be determined by the Court executing decree Sec 47 743 


In the full bench case, the decree was satisfied by an adjustment, but the adjustment 
was not certified to the court as required by O XXI, rule 2. The decree-holder applied for 
execution and the judgment-debtor’s property was put up for sale and purchased by the decree- 
holder himself. The decree-holder afterwards sued the judgment-debtor for possession. The 
judgment-debtor contended that the decree had been satisfied and that the sale was therefore 
fraudulent and void. It was held that the judgment-debtor was precluded by this section from 
raising this defence. The full bench held that it did not make any difference whether the 
objection was raised by the judgment-debtor by a suit of his own or by way of defence in a 
suit brought against him. O XXI, rule 2, is not limited to the particular judgment-debtor 
who makes the adjustment; and one judgment-debtor cannot plead in defence an uncertified 
adjustment or payment made by another judgment-debtor.*” Similarly, if A obtains a decree 
against B as the legal representative of C, and in execution of that decree, property alleged to 
be belonging to the estate of Cis sold and purchased by P and P sues for possession, B is barred 
from contending that the property belonged to him and did not form part of C3 estate.*”” 


Bhiram Ali's case has been followed by the Madras High Court in several decisions.“ The 
Madras decisions require reconsideration in view of the Full Bench decision of the Calcutta 


High Court referred to above. 


In an execution of a decree, where the Executing Court passed orders confirming auction 
sale, the Andhra Pradesh High Court held that to get the order of auction and confirmation of 
sale set aside, a separate suit is barred by section 47 and O XXI, rule 92 of the CPC.*” 


[s 47.15] Compromise 


The parties have the option to contest legal disputes or compromise them prior to disposal 
of the suit during execution proceedings. 


In the following sub-headings, such options of compromise between the parties and their 
implications are considered. 


[s 47.15.1] Decree on Compromise of Suit 


If a suit ends in a compromise decree, a subsequent suit to enforce a term in the decree, 
which related to a matter not raised by any of the issues in the suit but was a consideration for 
the matter in suit and constituted a necessary and integral part of the adjustment of claim in 
the suit is barred under this section. But where the compromise decree comprises matters 
outside the scope of the suit and there is no operative clause therein relating to them, a suit 
with respect to them is not barred.*” 
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A suit to set aside a consent decree on the allegation that it was obtained by fraud or 
misrepresentation is not barred, as such allegations do not relate to execution of the decree but 
to the impeachment of the decree itself.*”* 


The consent decree cannot be defeated on the ground that the third party has been illegally 
inducted by the judgement-debtor. The executing court will be fully justified in ignoring the 
said transfer as completely null and void.*” 


A Division Bench of the Delhi High Court has held that a settlement decree passed by 
a Court on the basis of a compromise must be executed and should not be interfered with, 
by modifying the decree or going behind the decree. Thus, where in a partition suit the 
parties settled the dispute on terms and conditions specifically recorded in a settlement and a 
compromise decree was passed on the said terms and conditions, stay of sale of the property 
on the ground that the appellant was prepared to pay the amount of Rs 10 lacs to the decree- 
holder to save the ancestral property cannot be allowed.” 


[s 47.15.2] Compromise Prior to a Decree 


The discussion, thus far, has been with reference to agreements relating to execution, 
discharge and satisfaction of a decree entered into after it has been passed. But where such 
an agreement is entered into before the decree is passed, the question has been discussed 
whether it could be set up in bar of execution. On that, judicial opinion is divided. One of 
the earliest decisions on the question is that of the Full Bench of the Bombay High Court 
in Laldas v Kishendas,©' wherein it was held that it could be determined in execution. In 
Binoda v Rajendra, it was held by a Full Bench of the Calcutta High Court that a court 
executing the decree could not go into an agreement entered into, prior thereto, whether 
it related to the enforcement of the whole decree or its satisfaction in part. This has been 
consistently followed in that court’? and it has also been observed that the remedy of the party 
aggrieved by a breach of the agreement was to enforce his rights thereunder in a separate suit 
and move for an injunction restraining the decree-holder from executing the decree. This view 
has been adopted by the High Courts of Rangoon, Lahore,’ Nagpur’ and Punjab.” In 
Madras, the question was considered by a Full Bench in Chidambara v Krishna, wherein 
it was held by the majority following the long-standing practice of the court” that a pre- 
decree agreement could be pleaded in execution proceedings and that it fell outside O XXI, 
rule 2 as that was applicable only to agreements entered into subsequent to the passing of the 
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decree. The precise scope of this decision was the subject matter of consideration in latter 
cases.°!° The question was again considered by a later full bench of the same high court,”"! 
which held that a distinction should be made between an agreement which related to the 
mode of execution or satisfaction of a decree and one which had the effect of rendering the 
decree nugatory and inexecutable in whole or in part, and that while the former could be 
pleaded in execution, the latter could not be.™'? This Full Bench decision of Madras High 
Court’? was followed by the Punjab and Haryana High Court?" in the recent past and it was 
held that in execution proceedings initiated for the execution of decree pre-decretal decisions, 
compromise or any arrangement could not be pleaded to defeat the execution. Where an 
agreement made subsequent to the suit but before the decree was passed, constituted an 
understanding that the decree, when passed, should not be executed, the agreement can be 
pleaded in execution proceedings as it relates to execution.” But executability of compromise 
decree not incorporating stipulation of executability in event of non-compliance by parties 
does not strip the decree of its executability.”'° In Allahabad, the trend of the authorities was 
in favour of the view that pre-decree agreements could be pleaded in execution.’ In Krishna 
Raj Trading Corp v Ram Saran,'® that court has, however, held on a review of the authorities 
that such agreements could not be pleaded in execution. The High Court of Andhra Pradesh 
has held, following the decisions of the Madras High Court, that pre-decree agreements could 
be set up in execution.”"? In Ramasubbu v Sankararam,” the High Court of Kerala has held 
that such agreements could not be pleaded in execution but the question would appear to have 
been left open in a later decision.” The only remedy of a person who wishes to challenge a 
compromise decree on the ground of fraud is to file a suit for setting aside the said decree. Such 
an objection cannot be entertained during the course of execution proceedings.” 


In a case relating to specific performance of contract, the parties entered into a compromise 
before decree, and a decree was passed in terms of the compromise. The decree, as per terms 
of agreement, was executable within a period of one month. After more than four years, the 
decree holder sought to execute the decree. The Jharkhand High Court held that the execution 
proceeding was not filed in the court which passed the decree, and as such the executing court 
was bound to confine itself within the scope of the decree itself and had no jurisdiction to grant 
any extension of time for performance of the contract under the decree.” 


Company A sought execution against Company B of a compromise decree. Under that 
decree, Company B was to take over the entire share holding of Company A in a detergent 
company. But, before execution, the detergent company was ordered to be wound up. 
Section 536(2) of the Companies Act, 1956 prohibits transfer of shares of a company which is 
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to be wound up. It was held that Company B could not be freed to pay for and purchase the 
shares. A’s application was not maintainable.” In a suit filed by the plaintiff for a declaration 
that he was the owner of the property and not the tenant of the defendant, the compromise 
decree was passed setting the question of ownership of the property. It was agreed thar the 
defendant was the owner of the property. Further, parties agreed that on payment of a certain 
sum by the plaintiff, a reconveyance deed would be executed by the defendant. The question 
of tenancy was also settled, and the plaintiffs were required to pay enhanced rent. It was held 
that, in essence, the compromise was relating to the subject matter of the suit. Simply because 
the reconveyance was to be executed, it cannot be said that it was a fresh contract capable of 
enforcement by way of a suit for specific performance. As the compromise had merged into a 
decree, there was no separate agreement in existence. The only thing existing was the decree, 
containing the compromise agreement. Since this compromise agreement had ceased to exist, 
it could not be enforced by way of a separate suit. The decree could be put to execution, if the 
defendant had failed to execute it within the time mentioned in the compromise.” 


[s 47.15.3] Compromise of a Decree 


The general power of deciding questions in relation to execution, discharge or satisfaction 
of decree under section 47 can thus be exercised subject to the restriction placed by O XXI, 
rule 2, including sub-rule (3), containing special provisions relating to payment of money due 
under a decree outside the court or in any other manner adjusting the decree. The general 
provision under section 47 has, therefore, to yield to that extent to the special provisions 
contained in O XXI, rule 2 which have been enacted to prevent a judgment-debtor from 
setting up false or fabricated pleas so as to prolong or delay the execution proceedings.” 


The expression “or the decree of any kind is otherwise adjusted” are of wide amplitude. It is 
open to the parties namely, the decree-holder and the judgment-debtor to enter into a contract 
or compromise in regard to their rights and obligations under the decree. If such contract or 
compromise amounts to an adjustment of the decree, it has to be recorded by the court under 
rule 2 of O XXI. It may be pointed out that an agreement, contract or compromise which has 
the effect of extinguishing the decree in whole or in part on account of decree being satisfied to 
that extent will amount to an adjustment of the decree within the meaning of the rule and the 
court, if approached, will issue the certificate of adjustment. An uncertified payment of money 
or adjustment which is not recorded by the court under O XXI, rule 2 cannot be recognised 
by the executing court. In a situation like this, the only enquiry that the executing court can 
do is to find out whether the plea taken on its face value, amounts to adjustment or satisfaction 
of decree, wholly or in part, and whether such adjustment or satisfaction had the effect of 
extinguishing the decree to that extent. If the executing court comes to the conclusion that the 
decree was adjusted wholly or in part but the compromise or adjustment or satisfaction was 
not recorded and/or certified by the court, the executing court would not recognise them and 
will proceed to execute the decree.”” 


The CPC does not restrict the liberty of the parties to enter into an agreement with reference 
to their rights and obligations under the decree. If the parties contract upon the terms which 
have reference to and affect the execution, discharge or satisfaction of the decree, questions 
relating to such terms would have to be determined by the executing court. An adjustment 
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not recorded under O XXI, rule 2 would, no doubt, not be recognised by a court executing 
the decree.” But no suit will lie to enforce an adjustment failing within this section.” A 
compromise in execution proceedings providing for a mode of discharge of the decree, does 
not itself discharge a decree. Therefore, all questions arising on the agreement are matters to be 
determined in execution and not in a separate suit.” Thus, where an award provides payment 
by instalments and further provides that on payment of such instalments, the decree shall 
be taken as satisfied, the judgment-debtor can rely on the award before the executing court 
that the decree has been already satisfied.’ Similarly, a compromise entered in an execution 
proceeding by which execution is postponed on an undertaking by the judgment-debtor to 
pay interest at a higher rate than the decretal rate is enforceable in execution proceedings. The 
jurisdiction of the executing court to enforce such a compromise is not taken away by O XXIII, 
rule 4.5? In so executing the compromise, the executing court has the power to determine 
whether it contains a penal clause or a fresh contract and to grant relief on that basis.” Where 
a compromise contains a clause for penal forfeiture, equitable relief against such a clause can 
be granted when time is not the essence of the contract.*** Where the parties have entered 
into an agreement against the execution of a decree, a question would arise whether such an 
agreement is a bar to the execution. Whether there is such a bar, depends upon the nature of 
the agreement and the intention of the parties. If the agreement supersedes the decree and 
the decree is abandoned, the contract could be the basis for a subsequent suit. If it is not 
so, it would be the executing court which would determine all questions relating to such an 
agreement.’ For example, if after obtaining a decree for possession by eviction of the tenant 
from the demised premises, the decree-holder creates a fresh tenancy, the decree is not adjusted 
under O XXIII, rule 2 so as to require certification. The judgment-debtor can object under this 
section that the fresh tenancy created in his favour made the decree un-executable.**® 


Section 47 mandates determination by an executing court, questions arising between the 
parties or their representatives relating to the execution, discharge or satisfaction of the decree 
and does not contemplate any adjudication beyond the same. A decree of a court of law 
being sacrosanct in nature, the execution thereof cannot to be thwarted on mere asking and 


on untenable and purported grounds having no bearing on the validity or the executability 
thereof?” 


In order to enforce a term of a decree of compromise which ended in dismissal, it can be 
satisfied only by means of an independent suit, unless, of course, in the compromise, it is 
stated that the terms so stipulated in the compromise petition are enforceable by means of an 
execution, despite a decree of dismissal. In the instant case, the earlier suit, being a title suit, 
had ended in a decree by compromise. Hence, the plaintiff ought to have levied an execution 
order to satisfy the terms of decree, instead of maintaining an independent suit for specific 
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performance of a contract.*** In a compromise decree, one party included some other part of 
the property by giving up a part of the claim. It was held that the decree is not one relating 
to some extraneous matter and was executable.’ A compromise providing for a new decree 
in place of a decree already under execution is not executable, but the same is not true of a 
compromise which regulates the mode of payment of the decree under execution. Any such 
compromise is executable, as such matter rests upon the intention of the parties as expressed 
in agreement, than on anything else.” Under the consent decree, A undertook to execute a 
sale deed in respect of the land in his possession and cultivation, in favour of V, within 15 days 
of the date of the decree. It was held that it was only when the judgment-debtor A expresses 
his readiness and willingness to execute the deed of conveyance, the decree-holder was under 
obligation to pay the consideration. As a matter of fact, the judgment-debtor had, hardly 
within five days of the passing of the consent decree, executed the conveyance deed in favour 
of K. In that state of affairs, v could not have tendered the amount. The executing court was 
clearly in error in expressing its inability to extend the time under O XX, rule 14. Even if the 
consent decree in question is taken as a decree for pre-emption in respect of a particular sale 
of the property, the decree did not specify any date on which the pre-emptor, i.e., the decree- 
holder, had to deposit the amount, failing which the suit stood dismissed. The court would 
not be justified in rejecting the execution of the decree on the ground that the decree-holder 
had failed to pay the amount of consideration.™! The only remedy of a person who wishes to 
challenge a compromise decree on the ground of fraud is to file a suit for setting aside the said 
decree. Such an objection cannot be entertained during the course of execution proceedings.” 
Concession was given to the defendant by a compromise decree. Lesser amount was agreed 
to be received, but not in full acquittance of the suit claim. It was held that what was granted 
to the defendants under the decree, was only a concession and the plaintiff did not agree to 
the full quittance of the claim. Therefore, the default clause would not be a penalty and the 
defendants could not invoke the benefit of section 74 of the Contract Act, 1872.5® A suit was 
filed by the plaintiff for a declaration that he was the owner of the property and not the tenant 
of the defendant. A compromise decree was passed, settling the question of ownership of the 
property, and it was agreed upon, that the defendant was the owner of the property and further 
they agreed, that on payment of certain sum by the plaintiff, a reconveyance deed would be 
executed by the defendant. The question of tenancy was also settled, and the plaintiffs were 
required to pay at the enhanced rate of rent. It was held that essentially, the compromise was 
relating to the subject matter of the suit. Simply because the reconveyance deed was to be 
executed, it cannot be said that it was a fresh contract and capable of enforcement by way 
of a suit for specific performance. As the compromise had merged into the decree, there was 
no separate agreement at all, in existence. Only because a period of two years was allowed 
to the plaintiff to pay the amount for reconveyance and the rent, that would not affect the 
executability of the decree. The decree could be put to execution, if the defendant had failed 
to execute it within the time mentioned in compromise.™* Where the compromise decree 
between the parties provided that the defendant would be liable to be evicted from the suit 
land after expiry of 10 years “by appropriate action in court of law”, the plaintiff s ejecting the 
defendants from the suit land in their possession by taking appropriate legal action by filing a 
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suit for ejectment or in any other manner as may be permissible in law; but not by applying 
for execution of the compromise decree. The issue can only be adjudicated properly in an 
appropriate proceeding and not in an execution of a decree. Had the intention been to allow 
the defendant only permissive possession for a period of 10 years and ejectment thereafter in 
execution of the compromise decree, the decree would have so provided.*” 


[s 47.16] Agreement Modifying Terms of Decree 


The question whether an agreement between the parties to a decree altering or modifying 
its terms could be enforced in execution, has been the subject of consideration in several cases. 
There was a large body of opinion in support of the view that it could not be the ground of the 
decisions, that a court executing the decree cannot go behind it and that it could only record an 
adjustment which would pro tanto discharge the decree or execute it according to its terms.**° 
It was also further held that an agreement which is purely executory cannot be recognised as 
an adjustment.™” Considering this question, the Privy Council observed in Oudh Commercial 


Bank Ltd v Thakurain Bind Basini Keur>** 


If it appears to the court acting under Section 47 that the true effect of the agreement 
was to discharge the decree forthwith in consideration of certain promises by the debtor, 
then, no doubt, the Court will not have occasion to enforce the agreement in execution 
proceedings but will leave the creditor to bring a separate suit. If, on the other hand, the 
agreement is intended to govern the liability of the debtor under the decree and to have 
effect upon the time or manner of its enforcement, it is a matter to be dealt with under 
Section 47. In such a case, to say that the creditor may perhaps have to file a separate suit 
is to misread the Code which be requiring all such matters to be dealt with in execution 
discloses a broader view of the scope and functions of the executing court. 


On the basis of the above observations, it was held, in a number of decisions, that the 
executing court should record not merely an agreement which results in the satisfaction of the 
decree, but also an executory agreement providing for a mode of discharge and that it would 
make no difference whether the agreement modifies or alters the decree. 


The question was once again considered by a Full Bench of the Allahabad High Court and 
it was held, by a majority, that the decision in Oudh Commercial Banks case did not change 
the law as laid down in the decisions previously and that an agreement altering the terms of a 
decree cannot be pleaded in execution.*” The question has also been considered by the Punjab 
High Court which has held, differing from the Allahabad decision and by a majority, that an 
agreement modifying the terms of the decree could be pleaded in execution even though it did 
not, in itself, result in satisfaction of the decree and that in view of the decision in the Oudh 
Commercial Bank case, the earlier decisions taking a different view could not be followed.**! 
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[s 47.17] Questions Relating to Execution, Discharge or Satisfaction 


Questions relating to the execution, discharge or satisfaction of the decree arising berween 
the parties to the suit or their representatives are within this section and must be decided in 
execution and not by separate suit. Under Explanation II (b), all questions relating to delivery 
of possession are deemed to be questions relating to execution and therefore have to be tried 
under this section. The following are examples of such questions: 


[s 47.17.1] Mis-description of Property 


When the suit as to immovable property has been decreed and the property is not definitely 
identified, the defect in the court record caused by overlooking of provisions contained in 
O VII, rule 3 and O XX, rule 3 of the CPC is capable of being cured. After all, a successful 
plaintiff should not be deprived of the fruits of decree. Resort can be had to section 152 
or section 47 of the CPC, depending on the facts and circumstances of each case which of 
the two provisions would be more appropriate, just and convenient to invoke. Being an 
inadvertent error, not affecting the merits of the case, it may be corrected under section 152 
of the CPC by the court which passed the decree by supplying the omission. Alternatively, the 
exact description of decretal property may be ascertained by the executing court as a question 
relating to execution, discharge or satisfaction of decree within the meaning of section 47 of 
the CPC. A decree of a competent court should not, as far as practicable, be allowed to be 
defeated on account of an accidental slip or omission.*”” 


In a suit for specific performance of agreement to sell immovable property, the map of suit 
property was not annexed to plaint, and the defendants did not object to such fact promptly, 
the trial court did not insist on such map and the map was filed for the first time in execution 
proceedings. However, the draft sale deed accompanied by a notice requiring objections to 
be made by judgment-debtor as provided by sub-rule(2) of rule 34 of O XXI of the CPC 
was not caused to be served by the executing court, and the judgment-debtors repeatedly 
insisted, on draft sale deed being delivered to them enabling objections being filed and there 
was no determination by the executing court that the immovable property as delineated and 
demonstrated in the map accompanying the draft sale deed was the property forming the 
subject-matter of agreement to sell and the decree. The Supreme Court, observing that it was 
section 47 which would be invoked in the instant case, gave directions to the executing court 
to ascertain an exact description of property.” 


In an execution of eviction decree, the delivery warrant was issued, and revision was filed 
against it. The revisional court, directing the execution court to first consider objection as 
to identity of suit property before issuing delivery warrant, further directed restoration of 
possession to tenant-judgment-debtor, since objection already settled in eviction proceedings 
the order was wholly erroneous, since the court cannot be asked to go behind the decree. The 
courts should see through such diabolic plans of judgment-debtor which deny the fruits of 
the decree to a decree-holder; cantankerous litigation of tenant-judgment-debtor is a bogey to 
delay eviction by abuse of process of court.” 


In an execution of decree pertaining to agricultural produce which was passed on a suit 
seeking direction to the agricultural produce market committee for renewal of licence and 
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allotment of vacant site. The decree was passed for allotment of vacant site in between sites 
10/C and 11/2. The sketch map annexed to the report of advocate commissioner showed that 
there was drain of about two feet width between the two sites and there existed sufficient space 
and extent excluding the drainage portion for satisfying decree The high court, misread the 
report and misconstrued the physical features as disclosed by report and concluded the decree 
as not executable. The order of the high court was set aside by Supreme Court. The market 
committee was directed to allot space between site nos. 11/2 and 10/C which was vacant and 
preventive steps to be taken to avoid seepage of drain water, and non-creation of unhygienic 
conditions were directed to be incorporated in an undertaking along with the agreement.” 


In the execution proceeding of a particular case, a decision on ground of uncertainty of 
decree was given. The commissioner's report described the suit land as bound on three sides by 
“nullah”, whereas the decree mentioned that the three sides of suit land were bound by roads. 
“Road” included “ullah or drain” as per section 2 (xxiii) of Manipur Town and Country 
Planning Act, 1940. Therefore, there was no discrepancy in description of the boundaries of 
land and the objection was rejected.” 


Where a decree for mandatory injunction was passed in favour of plaintiff directing 
defendants to hand over balcony occupied by them to plaintiff and no dimensions were initially 
mentioned in plaint and the judgment and the decree also did not refer to any dimensions 
nor did it incorporate any sketch from where dimensions could be gathered, it was held by 
the Supreme Court that at the stage of execution, the plaintiff cannot be permitted to file an 
amended site plan and seek amendment of decree.” 


In an execution proceeding relating to an award by Arbitrator for possession of immovable 
property, the judgment—debror filed objection on the ground that the property was not 
identifiable. It was found by the high court that a map was attached with the award in which all 
the required details were provided. It was also found that along with the revision petition copy 
of the Official Gazette has been annexed wherein clear-cut area and boundary of the property 
has been given. It was held that under these circumstances, the executing Court should have 
no difficulty in executing the award.” 


[s 47.17.2] Property Wrongly Taken in Execution 


If the decree-holder takes in execution land not included in the decree, or in excess of the 
decree, the judgment-debtor must apply under this section for the recovery of such land, and 
a separate suit for that purpose will not lie.” This is because the question whether a particular 
property is covered by a decree relates to execution, discharge or satisfaction of the decree. 
It is for the executing court to satisfy itself, as to the identity of the property which is the 
subject matter of the decree. Such a question of identity arises where the decree-holder takes 
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in execution land not included in the decree or in excess of the decree.” But where, in the 
redemption decree passed against defendants, an objection by one defendant judgment-debtor 
that his land was not part of the suit land, was not tenable if the objecting defendant had filed 
written statement in suit and such objection was not raised at preliminary decree stage or even 
at time of final decree.**' The question that a property sold was not saleable in execution is one 
relating to discharge of the decree.” 


In a case where a husband obtained a decree for restitution of conjugal rights, the question 
whether the wife has done necessary acts in fulfilment of the decree is one for the executing 
court to decide.*® In Merla Ramanna v Nallaparaju,™ the Supreme Court observed: 

It is well settled that when a sale in execution of a decree is impugned on the ground 
that it is not warranted by the terms thereof, that question could be agitated, when it arises 
between the parties to a decree, only by an application under section 47, Civil Procedure 
Code and not in a separate suit. 


Where in execution of a decree in ejectment, the decree-holder obtained possession and 
satisfaction of the decree was recorded and thereafter the judgment-debtor applied for redelivery 
on the ground that the order for delivery was illegal, it was held by the Supreme Court that the 
question whether the decree was completely satisfied and the court became functus officio was 
a question which related to the execution, satisfaction and discharge of the decree and should 
be tried under section 47.°” But where a decree has been passed with reference to a property 
in which the rights of the judgment-debtor have lapsed as a result of a special statute and new 
rights in place of the old rights have been substituted, an execution to attach the property with 
reference to the old rights therein cannot lie. The plaintiff obtained a decree against only 
one of the two defendants, but took in execution money that had been paid by the surety of 
the other defendant. The Privy Council said that the question was between parties to the suit 
and related to the satisfaction of the decree and that whatever remedy the aggrieved defendant 
had, section 47 precluded a suit against the plaintiff.” Where an application for delivery 
in execution of a decree for pre-emption is resisted by the judgment-debtor on the ground 
that the property in question was not the subject matter of the suit, the dispute is one which 
falls under section 47.°* The decision in Kangali v Shyamsundar,® that when property not 
comprised in a mortgage decree was sold in execution thereof, the judgment-debtor could 
enforce his rights thereto in a suit and that section 47 was not a bar to its maintainability as 
the sale was a nullity does not appear to be correct. Where a decree-holder entitled to joint 
possession was given exclusive possession in execution, the application of the judgment-debtor 
to be put back in joint possession falls within this section and the fact that the decree had been 
executed does not affect the position.””® An application for refund of excess amount realised in 
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execution of a decree falls within this section and must be decided by the executing court even 
though satisfaction of the decree had been recorded.” 


[s 47.17.3] Property Taken in Execution of Decree Subsequently Amended 


If a mortgagee brings property to sale in execution of a decree for sale, and an error in the 
mortgage amount is subsequently discovered, the judgment-debtor claiming a refund of the 
excess,” or the decree-holder claiming to recover the deficit,’ must apply under this section, 
and a separate suit will not lie. An objection by the judgment-debtor that the sale proclamation 
is not in accordance with the decree falls within this section.*” 


[s 47.17.4] Transfer of Property by Decree holder 


Where decree holders were alleged to have transferred their right, title and interest in suit 
property in favour of third parties by registered deeds of conveyances, objection was taken 
under section 47 that properties stood vested in transferees and decree holders had no right 
to execute the decree. It was held that mere transfer of property is not transfer of decree and 
the executing court is bound to allow execution at instance of recorded decree holders, unless 


transferees approach under O XXI, rule 16.75 


In an execution proceeding, where the right, title and interest of the decree-holder had been 
affirmed upto the second appellate stage, it was held by the Orissa High Court that a person 
who purchased the property during pendency of litigation is not entitled to challenge delivery 
of possession to the decree-holder. However, he can file a suit under section 144 CPC after the 
decree-holder recovers his possession. It is also open to the purchaser to file a suit for enforcing 


his right, if any, under the sale deed.*”° 


[s 47.17.5] Property Taken in Execution of Ex parte Decree Set Aside 


If property is realised in execution of an ex parte decree which is afterwards set aside, the 
judgment-debtor must apply for restitution under this section.*” There is, however, a conflict 
of decisions as to whether this case falls under section 144.78 Where a court sale in favour of 
the decree-holder purchaser was set aside under section 23 of the Madras Agriculturists Relief 
Act, 1938, a suit by the judgment-debtor to recover possession of the property was held to be 
not barred under this section as it did not relate to execution, discharge and satisfaction of the 
decree.*” 
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[s 47.17.6] Quantum 


The court must determine the quantum which the debror is bound to pay. But where 
the trial court has left that question open for being considered at the time of execution, the 
executing court ought to determine the quantum and dispose of the issue.”*° 


[s 47.17.7] Injunction Granted by Decree 


A suit to enforce a permanent injunction granted by a decree is barred by this section. The 
remedy is by execution.’ But this is so only when the injunction granted is a mandatory 


injunction. A suit for appropriate relief with respect to breach of a perpetual injunction is not 
barred 


[s 47.17.8] Objections to Attachment or Sale by Parties or their Representatives 


See notes below under the same heading. 


[s 47.17.9] Surety 


The surety contracts: “Trust the borrower, I undertake to be responsible” or “if he does not 
pay I will”. This is the basic postulate or essence of the contract of guarantee. A surety in the 
eyes of law is a favoured debtor. Under section 128 of the Indian Contract Act, 1872, save 
as otherwise provided in the contract, the liability of the surety is co-extensive with that of 
the principal debtor. The surety thus becomes liable to pay the entire amount. His liability is 
immediate and simultaneous. It is not deferred until the creditor exhausts his remedies against 
the principal debtor either personally or against the property mortgaged or hypothecated by 
him. The creditor gets the right to recover the amount straightway from the surety. The right 
of the creditor to proceed against the surety is not dependent or contingent upon his remedy 
being exhausted against the borrower. The creditor cannot be asked to pursue his remedies 
against the principal debtor either personally or against his mortgaged or hypothecated 
property in the first instance.’ 


Where the principal debtor, on payment of certain amount, offered to pay balance in monthly 
instalments of Rs 1,000, the executing court directed accordingly and closed proceedings. No 
objection was ever raised by decree-holder to the new set of rights and obligations that emerged 
thereby, to which the surety had never been party. In view thereof it could be said that surety 
has been relieved of his liability by principal debtor and no fresh execution proceeding can be 
filed against the surety alone.”* 


Once the decree-holder chose to proceed against any one of judgment-debtors and realised 
the decretal amount to certain extent, he could not proceed against other, unless he exhausted 
his remedies vis-a-vis the former.*® 
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[s 47.17.10] Construction of Decree 


Executing court has competence to construe a decree, though it cannot go behind it. 
However, to interpret the decree sought to be executed, it can refer to reliefs sought in the 
plaint and discussions in the judgment in order to ascertain the true import of the decree. The 
plaintiff in an Orissa case prayed for (a) declaration of title to the suit land, (b) confirmation of 
possession and (in the alternative) (c) for recovery of possession. The suit was tried and decreed 
ex parte. On the basis of evidence on record, the plaintiff was found to be in possession and, 
accordingly, a decree declaring that the plaintiff had got the right, title and possession over 
the land in suit was passed. It was held that the executing court was justified in interpreting 
the decree to mean, that the relief sought in the plaint were granted and since one of the 
reliefs sought was to direct delivery of possession, the execution application for delivery of 
possession was maintainable even in the absence of specific direction for delivery of possession 
in the decree.’ Hence, where a money decree was passed against a company and its managing 
director making them jointly and severally liable, and the executing court, on a construction 
of the decree, disallowed execution against personal property of the managing director, it 
was held that the order was justified. Construction of a decree is not governed by a general 
rule and depends on the facts.’ Mere acceptance of commissioner's report by the trial court 
does not give rise to a liability unless there be clear determination that for the entire mesne 
profits as decreed by the court, the liability is that of a particular defendant. Without getting 
the final decree amended by trial court fixing the liability of a particular defendant for that 
amount, in execution he cannot be proceeded against on the basis of liability arising out of 
constructing of decree on ground of ambiguity.’ Where there is a decree for mesne profits 
and a commissioner is appointed, mere acceptance of his report by the commissions does 
not give rise to a liability of a particular defendant, unless there is a clear determination that 
for the entire period, the liability is that of a particular defendant. Such question is not dealt 
with in the decree, cannot be dealt with in execution by way of “construction” of decree. The 
decree has to be got amended.” It is true that the executing court is not an automaton and 
it can exercise its power to properly construe the decree, in order to find out the true import 
and effect of the same, so that it can proceed to execute the decree in its true and correct 
perspective, giving full effect to the same, and for that purpose, the court can look into the 
pleadings and judgment. But it cannot travel outside those materials. A decree has a sanctity 
of its own and there cannot be any “fishing” inquiry at the execution stage. Although the 
executing court cannot go behind a decree, it can interpret a decree where the same is not 
clear in terms. While so interpreting the decree, the executing court is to presume that decree 
was passed keeping the correct legal position in mind. When there is ambiguity in the decree, 
the executing court can go behind the decree and look into the pleadings and the judgment, 
in order to have the ambiguity dispelled. But, where the decree is clear, unequivocal and is 
not ambiguous, the executing court cannot call for the assistance of pleadings, judgment and 
so on. It has to be spelled out from the decree itself, as to whether it is a declaratory decree 
simpliciter or whether there are accompaniments to the decree with consequential directions 
in case the right conferred is not given effect to. On the facts, the decree was held to be 
declaratory only and hence not executable.”' The party, in compliance with the order of the 
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court for depositing certain amount in court, tendered a cheque for the prescribed amount on 
the last date for payment. The same was encashed in due course. The payment by cheque was 
held to be a valid payment, in the absence of anything in the order suggesting that the deposit 
was to be in cash. The objection that there was no money on the date of delivery of the cheque 
to support payment of it and that it was only subsequently (when arrangements were made) 
that the cheque was realised, would not be maintainable. The reason is that there was nothing 
to suggest that, under the arrangements made for payment of the cheque, even if it had been 
encashed on the date it was delivered, the cheque would not have been encashed and there was 
no finding by the court that on the date the cheque was tendered, the cheque would not have 
been realised.” It is not necessary in a suit for specific performance either to separately claim 
possession or for the court to pass a decree for possession. A decree for specific performance 
of contract includes everything incidental to be done by one party or another to complete the 
sale transaction, the rights and obligations of the parties in such a matter being indicated by 
section 55 of the Transfer of Property Act, 1882. 


In the execution of a decree in a suit relating to specific performance of contract, the Andhra 
Pradesh High Court held that omission to make specific prayer for the relief of possession is 
not fatal to the execution proceeding. It was observed that in the light of the statutory duties 
and obligations cost on the seller by virtue of section 55 of the Transfer of Property Act, 1882 
and also in the light of the scope and ambit of section 22 of the Specific Relief Act, 1963, 
the mere fact that such specific prayer for delivery of possession was not made, the same 
cannot be taken advantage of, when there is no dispute or controversy that the judgment 
debtors-defendants are in possession. The decree for execution of sale deed would imply the 
decree of delivery of possession too, because these are obligations which flow from the relief of 
execution of sale deed.’ The Allahabad High Court has held that where in a suit for specific 
performance, the subsequent purchaser was also made a defendant in the suit and the decree 
in the suit was also against him, the executing court could always grant the relief of possession 
once the court executed sale deed in favour of the decree-holder, as the relief of possession is 
incidental to the execution of sale deed.” 


In a suit, preliminary decree for dissolution of firm was passed commission was appointed 
for settling the accounts of the firm. The Commission in its report valued only goodwill of 
the firm but did not give any valuation of trademark. It was held by a Division Bench of the 
Madhya Pradesh High Court that the report of the Commissioner is incomplete since it did 
not give any valuation of trademark. The decree which refers to assets and properties of the 
firm is inclusive of its trademark, which has separate entity and is not included in goodwill. 
It was held that direction to auction trademark is in consonance with intention behind the 


decree.>” 


When such a suit for specific performance is ended by a final decree transferring the title, 
that title relates back to the date of agreement on which the suit is based, and the court will not 
permit the decree to be rendered nugatory by intermediate conveyances. Once this established 
legal position is borne in mind, there shall not be any doubt about the competence of the 
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executing court in granting possession even if the decree is silent as far as delivery of possession 
is concerned.’ 


[s 47.17.11] Bankers Lien 


Section 171 of the Indian Contract Act, 1872 gives statutory recognition to the concept 
of “banker's general lien”. It provides that the bankers may, in the absence of a contract to the 
contrary, retain as a security for a general balance of account, any goods bailed to them. Money 
is a species of goods which may be the subject-matter of bailment and over which lien may be 
exercised. The general lien of bankers, as judicially recognised and dealt with in section 171 
of the Indian Contract Act, 1872, attaches to all goods and securities deposited with them 
as bankers by a customer or by a third person on a customer's account, provided there is no 
contract, express or implied, inconsistent with such lien. The Supreme Court has laid down 
the law on “banker’s lien”. It has been held after a detailed survey of various authorities on 
English law on the subject that by the mercantile system the bank has a general lien over all 
forms of securities or negotiable instruments deposited by or on behalf of the customer in the 
ordinary course of banking business and that the general lien is a valuable right of the banker 
judicially recognised and in the absence of an agreement to the contrary, a banker has a general 
lien over such securities or bills received from a customer in the ordinary course of banking 
business and has a right to use the proceeds in respect of any balance that may be due from 
the customer by way of reduction of customer's debit balance. Such a lien is also applicable to 
negotiable instruments including FDRs which are remitted to the bank by the customer for 
the purpose of collection. There is no gain saying that such a lien extends to FDRs also which 
are deposited by the customer. When the words used in the letter accompanying the FDRs 
gave the authority to the bank to retain the deposits “so long as any amount on any account” 
is due from the judgment-debtor. The Supreme Court held that the recital in the letter shown 
that a general lien is created in favour of the bank in respect of those two FDRs. The bank was 
given the authority to retain the FDRs so long as any amount on any account was due from the 
judgment-debtor. Thus, the bank had a right to set off in respect of these FDRs if there was a 
liability of the judgment-debtor due to the bank.” 


[s 47.17.12] Arbitration 


Executing court, while deciding objections as to indivisibility of award, could not decide 
whether portion of award declaring assets in favour of one group was executable or not.>® If 
a point of jurisdiction arises then the same can be agitated, not only in an application under 
section 30 of the Arbitration Act, 1940 (now replaced by Arbitration and Conciliation Act, 
1996) but also in resistance to execution of decree passed upon the award.*” No court can 
pass a decree directing a defendant to do an impossible or an illegal act. If a decree were 
to be passed simpliciter for a sum expressed in a foreign currency, it would be to direct the 
defendant to do an act, which would be in violation of the Foreign Exchange Regulation Act, 
1973 (now repealed, Foreign Exchange Management Act (FEMA), 1999). Such a decree can, 
therefore, only be passed by making the payment in foreign currency, subject to the permission 
of the foreign exchange authorities being granted. If, however, the authorities do not grant 
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permission for payment of the judgment debt in foreign currency, it would not be possible for 
the defendant to make such payment, resulting in the decree becoming infructuous and the 
plaintiff getting nothing under it. The court must, therefore, provide for the eventuality of the 
foreign exchange authorities not granting the requisite permission or even if such permission 
is given, the defendant not paying the decretal debt, or not wanting to discharge the decree 
by making payment in foreign currency or in Indian rupees. This can only be done by the 
decree providing in the alternative for payment of a sum of money in Indian rupees, which 
will be equivalent to the sum decreed in foreign currency. It is but just, that a man, who is in 
law entitled to receive a sum of money in a foreign currency, should either receive it in such 
currency or should receive its equivalent in Indian rupees. 


Where parties have entered into an agreement, containing arbitration clause, but 
subsequently, on their own volition consented to abandon arbitration clause, and had entered 
into another agreement to refer their matter to High Power Committee as per mechanism 
evolved by Central Government, it is incumbent upon parties to abide by the said subsequent 
agreement in toto and take recourse to mechanism evolved by them. The mere use of word 
“Arbitration” or “Arbitrator” in a clause in agreement will not make it an arbitration agreement. 
The intention of parties should be gathered from the terms of the agreement.“! 


[s 47.17.13] Adjustment of Decree 


The question whether a decree has been paid or adjusted out of court, is one for the court 
of execution to decide under this section. An executing court has jurisdiction to record an 
adjustment entered into between the decree-holder and the judgment-debtor and to ascertain 
its legal effect. If the judgment-debtor applies to enter up satisfaction of a decree by a writing 
in the nature of a compromise and the decree-holder objects that the writing was obtained 
by fraud, the question is one relating to the discharge of the decree, and is to be decided by 
the court of execution under this section.’ An application by a decree-holder to set aside an 
order recording satisfaction of a decree on the ground of fraud of his agent and the judgment- 
debtor, falls under this section. If the adjustment has not been certified by the judgment- 
debtor within the time allowed by law, and the decree-holder proceeds to execute the decree, 
the dispute, no doubt, is one relating to the satisfaction of the decree, but it cannot be dealt 
with either under this or any other section relating to execution, for an uncertified adjustment 
cannot be recognised by any court executing the decree. Where it was admitted that payment 
had been certified or recorded, the same, (even if actually made) could not be recognised by 
the court executing the decree. By virtue of O XXI, rule 2(3), “a payment or adjustment, 
which has not been certified or recorded in accordance with the rule, shall not be recognised 
by any court executing the decree”. Therefore, when a decree-holder takes out execution, the 
judgment-debtor will not be entitled to plead (if, by the date of his plea, a period of 30 days 
has expired from the date of payment or adjustment, as the case may be) that he has paid the 
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money due, or has otherwise adjusted the decree, outside the court. The expression “may” in 
O XXI, rule 2(3), has to be construed and understood as “shall”. By placing this construction, 
no inconsistency arises between O XXI, rule 2 and section 47. It does not mean that the 
provisions in O XXI, rule 2 read with Article 125 of the Limitation Act, 1963, should be 
ignored.” The general and broader provisions of section 47 of the CPC, clothing the court 
with the jurisdiction to decide all questions pertaining to execution, discharge and satisfaction 
of a decree cannot be allowed to defeat the special provisions of O XXI, rule 2 of the CPC 
dealing with adjustments of the decree. When the satisfaction of the decree is based on an 
adjustment, provisions of section 47 cannot be pressed into service unless the adjustment is 
recorded in accordance with rule 2 of O XXI of the CPC.® It is no doubt open to the parties to 
adjust or compromise their rights under the decree, but if it amounts to adjustment of decree, 
it must be reported to the court whose duty it is to execute the decree so that that court may 
record or certify the same. If it is not done, the court, before which the execution proceedings 
are initiated, will proceed to execute the decree. It is not every time that the decree-holder 
and judgment-debtor enter into a compromise after the decree. The judgment-debtor may 
even set up a false case of compromise and creation of fresh tenancy after the decree. It is in 
order to prevent such judgment-debtors that O XXI, rule 2 has been enacted so that if such 
compromise or creation of fresh tenancy has not been recorded, the judgment-debtor be not 
encouraged to imitate another round of litigation under section 47 of the CPC. In a Madras 
case, it was not in dispute that the entire amount due under the decree passed by the trial court 
had been discharged by payment and deposit, and therefore, there was no further amount due 
to the plaintiff under the decree as passed by the trial court. It was held that the plaintiff may 
be entitled to further amounts in the event of its success in the appeal filed by it against the 
decree. But that would not prevent the executing court from recording the payment made by 
the defendant towards the decree passed by the trial court. In fact, an unconditional deposit of 
the amount decreed in court will operate as a discharge of the decree. Just because an appeal 
against the decree is pending, at the instance of the plaintiff, it does not mean that the decree 
passed by the trial court could not be satisfied by the defendant by payment or adjustment 
otherwise. It is not in dispute in the instant case that the entire amount due under the decree 
passed by the trial court had been discharged by payment and deposit, and therefore, there is 
no further amount due to the plaintiff under the decree passed by the trial court. The plaintiff 
may be entitled to further amounts, in the event of its success in the appeal filed by it against 
the decree. But that will not prevent the executing court from regarding the payments made 


by the trial court. In fact, unconditional deposit of the amount decreed in court will operate 
as a discharge of the decree.°"” 


[s 47.17.14] Adjustment of Fine Paid in Criminal Court 


Where the payment or deposit made by respondent in the criminal case was the amount 
fined, a part of it was ordered to be paid to petitioner. So, out of Rs 22,000 imposed as fine, 
if Rs 11,280 has not been ordered to be paid to the petitioner in the criminal case, that 
amount would have gone to the state as fine amount and not that, the amount would have 
remained with the respondent. Further, the said payment of Rs 11,280 was made in that court 
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as part of fine amount in pursuance of order of sentence passed in criminal proceedings for 
the offence committed by respondent and not towards the liability arising under civil law or 
sought to be enforced against him by petitioner in execution proceedings. In other words, 
payment or satisfaction of decree passed in suit would not have come to the aid of respondent 
for avoiding the consequence of default in the payment of entire or any part of fine amount 
ordered in criminal case. Similarly, payment of fine amount in the criminal case would not have 
discharged the respondent from his liability to pay the amount claimed in civil proceedings.’ 


[s 47.17.15] Award of Lok Adalat 


The award of the Lok Adalat is fictionally deemed to be decree of court and therefore 
the courts have all the powers in relation thereto as it has in relation to a decree passed by 
itself. This includes the powers to extend time in appropriate cases. The award passed by 
the Lok Adalat is the decision of the court itself, though arrived at by the simpler method of 


conciliation instead of the process of arguments in court. The effect is the same.°!” 


Where the suit for possession was decreed in favour of appellant decree holder and pending 
appeal the dispute referred to the Lok Adalat, the award was passed by the Lok Adalat on basis 
of compromise. The award provided for sale of scheduled property to appellant on payment 
of sum within two years. The plea of the respondent was that execution of sale deed could 
not take place due to default on part of appellant. Notice and telegram was issued, requiring 
respondent to execute sale deed as submitted in award. The respondent did not receive said 
notice and it was returned unserved. No obligation was held cast on appellant to examine the 
postman. The presumption under section 114 of the Indian Evidence Act, 1872 attracted the 
obligations on respondent to evince his willingness to execute sale deed within two years and 
not on appellant as assumed by the high court. The order of the high court dismissing petition 
for execution of award filed by appellant was found not proper.°”” 


[s 47.17.16] Agreement to Give Time 


A fair bargain for time in consideration of a reasonable rate of interest properly recorded, 
has its effect upon the rights of the parties under the decree and the executing court has 
jurisdiction under this section to ascertain its legal effect and to order accordingly.°'* 


[s 47.17.17] Substituted Share 


Where a decree gives a right to possession of a share in a ¿mali mahal, which has prior to 
the date of the decree been partitioned under the Estates Partition Act, 1897, the court in 
proceedings for execution of the decree, has power under this section to put the decree-holder 
in possession of the specific land substituted for his share on partition.’ Where, after the 
mortgagee had obtained a decree for the sale of the mortgaged properties, they were acquired 
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under the Land Acquisition Act, 1894, the decree-holder was held entitled to proceed in 
execution against the compensation amount as substituted security.°'° 


[s 47.17.18] Accretion to Mortgaged Property 


The question, whether certain property is an accretion to the mortgaged property, is a 
question to be determined under this section in execution of a decree for redemption obtained 


by the mortgagor against the mortgagee.°!” 


[s 47.17.19] Rateable Liability of different Mortgaged Properties 


Question relating to rateable liability of different mortgaged properties is within the 
~ 618 
section. 


[s 47.17.20] Waste Committed by Judgment-Debtor after Decree for Possession 


The question whether the judgment-debtor has committed waste, eg, cut down trees, after 
a decree against him for possession, is one to be dealt with under this section, and not by a 
separate suit;°'? also compensation for such waste;*”° so also waste committed by decree-holder 
in possession,’ so also a claim for damages for damage done to the property of a co-sharer after 
a decree for partition.® It is observed in Kunhikoya v Ahmed Kutry that a claim by a party to 
a decree based on allegations of waste is not within the scope of section 47. This observation 
is open to question. The real ground of the decision, however, is that a person against whom 
the claim was made, was not a representative of the judgment-debtor and therefore section 47 
had no application. 


[s 47.17.21] Decree for Possession 


Where a decree is passed for possession in a suit for pre-emption, conditional on the 
plaintiff paying a specified sum of money within a time fixed by the court, and the money is 
paid, but possession is not delivered to the plaintiff, his only remedy is by an application under 
this section. A suit for possession is barred under this section. The High Court of Kerala, 
however, has taken the view that where there is only delivery by symbolical possession in 
execution, the decree-holder can maintain a suit for possession on the basis of execution sale. 


Section 47 bars a separate suit only in respect of a question relating to execution, discharge 
or satisfaction of the decree. If there is a subsequent dispossession after the decree of possession 
is complied with, a suit to obtain possession is not barred simply because there was an earlier 
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decree obtained by the plaintiff for possession which decree had been complied with. In fact, 
there will be no question of executing the earlier decree, when it has already been complied 
with.°2° Where a decree for possession in favour of the plaintiff provided for the defendants 
removing construction materials stored by him in the property, a suit by the latter for damages 
on the ground that the decree-holder prevented him from removing them, is barred under this 
section.” Where the landlord obtained a decree in ejectment and after recovering possession 
sued the judgment-debtor for compensation for certain sums paid by him, it was held that this 
was not a question relating to the execution, discharge and satisfaction of the decree and the 
executing court cannot go into it.°* In a decree for possession, if the legal representatives of a 
judgment-debtor contend that they were in possession in their own right, that contention must 
be decided in execution proceedings.®” In an execution of a decree for possession of immovable 
property, the judgment-debtor tenant delayed the execution of the decree for several years. The 
High Court of Uttarakhand directed the judgment debtor to pay rent/damages as were being 
paid earlier to the decree-holder till the date of delivery of possession. Where a compromise 
decree providing for eviction is challenged by the tenant as a nullity on the ground that it was 
in violation of the relevant Rent Act, the executing court can go into the decree to ascertain 
whether the grounds for eviction permissible under the Act, were pleaded and admitted by the 
tenant when he agreed to the consent decree.®*' The question relating to delivery of possession 
to the auction purchaser or its representative is a matter relating to execution, discharge and 
satisfaction of the decree within the meaning of section 47 of the CPC. Sub-section (1) of 
section 47 prohibits determination of such questions by way of a separate suit and mandates 
that such questions shall be determined only by the court executing the decree and not by a 
separate suit.© 


[s 47.17.22] Resistance or Obstruction to the Possession of Property 


Provision is made in the CPC for delivery of possession of immovable property in execution 
of a decree and matters relating thereto. In O XXI, rule 35 provisions are made empowering 
the executing court to deliver possession of the property to the decree holder, if necessary, 
by removing any person bound by the decree who refuses to vacate the property. In rule 36, 
provision is made for delivery of formal or symbolical possession of the property in occupancy 
of a tenant or other person entitled to occupy the same and not bound by the decree to 
relinquish such occupancy. Rules 97-101 of O XXI contain the provisions enabling the 
executing court to deal with a situation when a decree holder entitled to possession of the 
property encounters obstruction from “any person”. From the provisions in these rules which 
have been quoted earlier, the scheme is clear that the legislature has vested wide powers in 
the executing court to deal with “all issues relating to such matters”. It is a general impression 
prevailing amongst the litigant public that difficulties of a litigant are by no means over on 
his getting a decree for immovable property in his favour. Indeed, his difficulties in real and 
practical sense, arise after getting the decree. Presumably, to tackle such a situation and to allay 
the apprehension in the minds of litigant public that it takes years and years for the decree 
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holder to enjoy fruits of the decree, the legislature made drastic amendments in provisions in 
the aforementioned rules, particularly, the provision in rule 101 in which it is categorically 
declared that all questions including questions relating to right, title or interest in the property 
arising between the parties to a proceeding on an application under rules 97 or 99 or their 
representatives, and relevant to the adjudication of the application shall be determined by 
the court dealing with the application and not by a separate suit. For this purpose, the court 
shall, notwithstanding anything to the contrary contained in any other law for the time being 
in force, be deemed to have jurisdiction to decide such questions. On a fair reading of the 
rule it is manifest that the legislature has enacted the provision with a view to remove, as 
far as possible, technical objections to an application filed by the aggrieved party whether 
he is the decree holder or any other person in possession of the immovable property under 
execution and has vested the power in the executing court to deal with all questions arising in 
the matter, irrespective of whether the court otherwise has jurisdiction to entertain a dispute of 
the nature. This clear statutory mandate and the object and purpose of the provisions should 
not be lost sight of by the courts seized of an execution proceeding. The court cannot shirk its 
responsibility by skirting the relevant issues arising in the case. The position is manifest that 
when any person claiming title to the property in his possession is obstructing the attempt by 
the decree-holder to dispossess him from the said property, the executing court is competent to 
consider all questions raised by the persons offering obstruction against execution of the decree 
and pass appropriate order, which under the provisions of O XXI, rule 103 is to be treated as 
a decree.°°*? 


[s 47.17.23] Validity of an Assignment of a Decree 


Whether the assignment of a decree is valid or not is essentially a question arising between 
the parties and relates to execution of the decree and falls under this section. A suit for the 
declaration that the assignment is valid does not lie. Where a debt on which a suit had been 
filed was assigned, the assignee could apply under section 146 and O XXII, rule 10, to bring 
himself on record and execute the decree which was passed on the debt and his application is 
one under section 47.°” 


[s 47.17.24] Mutual Obligations Under a Decree 


Where a decree for specific performance directed that on the plaintiffs tendering or paying 
the amounts specified, the defendants were to execute in favour of the plaintiffs, proper deeds 
of transfer of certain properties, the question whether the defendant is able to perform his part 
of the decree and whether he transfers the very thing which the decree directs him to transfer 
must be determined in execution and not by a separate suit. In the case of such a decree, 
even if it is silent about giving possession, the executing court under this section, can direct 
possession to be given to the decree-holder as possession is incidental in such a decree.°” 
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[s 47.17.25] Scaling of Decrees 


Where a mortgage decree was scaled, interest reduced and a new decree passed, the order 
scaling the decree is not an order relating to execution of the decree within section 47, but is a 
new decree and appealable as such.®* But an order made for the enforcement of the order falls 
within section 47.°” 


[s 47.17.26] Suits Giving Relief to Tenants against Eviction 


The question whether a tenant against whom a decree in ejectment has been passed is 
a “Kudikidappakaran”, liable to be evicted only in accordance with the provisions of the 
Travancore Prevention of Eviction Act, 1948, or whether he is entitled to the protection under 
the provisions of the Stay of Execution Proceedings Act, 1950, are questions which should be 
determined by the executing court.“ Where a decree for ejectment was made against a tenant 
in breach of the provisions of the Rent Control Order giving him protection, it was held that 
the execution court must refuse to enforce it.’ Regarding the existence of any of the grounds 
mentioned in section 13 of the Rajasthan Premises (Control of Rent and Eviction) Act, 1950, 
the executing court will proceed to record the statements of each party and such other witnesses 
of both the parties, as it thinks necessary to reach any conclusion. It is none of the concern of 
the court to see what shall be the result of two interpretations of a particular provision of the 
law.“ When section 2(2) was not amended, an order under section 47 by reason of a legal 
fiction was to be treated as a decree and, thus, an appeal against an order made under section 47 
was maintainable in terms of section 96 of the CPC. After the amendment of section 2(2) of 
the CPC, no appeal lies under section 96 of the Act. If an objection filed under section 47 of 
the CPC is stated to be an appealable order coming within the purview of section 104 of the 
CPC, the purpose of the amendment would be frustrated. If decree is valid and has not been 
held to be a nullity by reason of lack of inherent jurisdiction by a court of law, the question as 
of the same being an order appealable in terms of clause 15 of Letters Patent does not arise.’ 
This case is an example of as to how a small step in haste makes a person repent at leisure. The 
landlady, exasperated by law’s delay, wanted to seize an opportunity to dislodge the tenant. In 
her enthusiasm to execute the decree, the landlady persuaded the executing court to bye-pass 
the process of law and obtained a warrant for possession and got it executed post-haste. This 
was despite a stay order passed against the execution of decree. The executing court did not 
care to inquire into and find out whether the conditions of the stay were fulfilled and the stay 
order had been automatically vacated. The first appellate court had not taken care to put a time 
limit for performance of the conditions imposed upon the tenant for staying the execution 
of the decree. It was not, therefore, simply a case where the conditions of the stay order not 
having been complied with within the time given by the appellate court. Some inquiry was 
absolutely necessary before the stay order could have been treated as automatically vacated for 
non-compliance of the conditions imposed by the stay orders.°** 


Against the decree for ejectment passed by a civil court, qua a commercial tenancy in the 
3 ° > F 645 
state of Delhi, before the declaration of law by the Supreme Court in Gian Devi Anandcase* 
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that such a tenancy is heritable, the judgment-debtors can successfully raise objection to its 
execution on the ground that the same was passed by a court lacking inherent jurisdiction and 
therefore inexecutable. 


Because of the operation of section 14 of the Delhi Rent Control Act, 1958, the only 
authority to pass a decree for ejectment of the tenanted premises is the Rent Controller 
appointed under the Act and section 50 of the Act specifically bars the jurisdiction of the 
civil court to entertain any suit or proceeding in so far as it relates to the eviction of any 
tenant from the premises which were covered by the Delhi Rent Control Act, 1958. The 
eviction decree was passed by the civil court, on the basis of the view taken by the high court, 
that commercial tenancies are not heritable, and that the statutory tenancy of the original 
tenant came to an end on his death. In Gian Devi Anand’ case,° the interpretation given by 
the Delhi High Court that commercial tenancies were not heritable was overruled, as being 
erroneous. The Supreme Court, in Gian Devi Anand’ case“ did not lay down any new law but 
only interpreted the existing law which was in force. The interpretation of a provision relates 
back to the date of the law itself and cannot be prospective of the judgment. When the court 
decides that the interpretation given to a particular provision earlier was not legal, it declares 
the law as it stood right from the beginning as per its decision. The interpretation given by 
Supreme Court declaring that the commercial tenancies are heritable would be the law as it 
stood from the beginning as per the interpretation put by Supreme Court. It would be deemed 
that the law was never otherwise. Jurisdiction of the civil court has not been taken away by 
the interpretation given by Supreme Court. Supreme Court declared that the civil court had 
no jurisdiction to pass such a decree. A decree passed by a court having no jurisdiction over 
the subject-matter would be a nullity and the judgment-debtor can object to the execution of 
such a decree being a nullity and non est. Its invalidity can be set up whenever it is sought to 
be enforced, including the stage of execution of the decree or any other collateral proceedings. 
The view of high court, while rejecting the objection raised to executability of decree that 
the decision of Supreme Court in Gian Devi Anand’ case“ would operate prospectively, was 
found improper.“ 


The tenant’s right to remain in occupation of the non-residential premises governed by the 
Maharashtra Rent Control Act, 1999 is a property, such property is saleable, and the tenant 
has disposing power over the interest of tenancy for this benefit and in view thereof, it can be 
said that the interest of the tenant of non-residential premises to which the Maharashtra Rent 
Control Act, 1999 applies is attachable and saleable in execution of the decree against the 
tenant.°° 


[s 47.17.27] Sub-tenant 


The history of the litigation reveals that the tenant surrendered the lease with effect from 
31-8-1953 by a notice, but failed to vacate it on the due date. Landlord was therefore required 
to file a suit against the tenant on the basis of the notice for surrender of tenancy. 


During pendency of the suit, the tenant entered into a compromise and in terms thereof 
vacated the leased premises. As against the sub-tenants, which the tenant had inducted during 
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subsistence of tenancy, one of the terms of the compromise decree reserved liberty to the 
landlord to take necessary legal steps for their eviction. The landlord thereafter instituted an 
independent suit for eviction of the sub-tenant. In that suit, the court held that the remedy 
of the landlord is to execute the compromise decree. The firm, as sub-tenant, had filed a 
counter suit seeking declaration of its status as direct tenant under Act of 1950 and protection 
thereunder. In the counter suit of the sub-tenant, the court took the same view that the 
remedies of the parties lay in execution proceedings. The judgment rendered in the counter 
suit of the sub-tenant, i.e., the firm, was challenged in Supreme Court in special leave petition 
but it was withdrawn. The judgment rendered in the counter suit, as also the other rendered 
in the suit filed by the landlord against the sub-tenant, had attained finality. It is only after the 
landlord failed in obtaining eviction decree in the suit filed by it that it moved an application 
for execution of the compromise decree. One of the terms of the compromise decree which 
reserved the right to the landlord to take necessary legal steps to evict the sub-tenants, makes 
the decree executable to that extent. It could not, therefore, be urged by the firm that the 
compromise decree on its terms is not executable.®’ 


Where a suit for recovery of possession was filed against lessee of land only without including 
the building thereon which was constructed and sublet by lessee with the permission of lessor, 
the decree passed upon admission of lessee to surrender the land would be inexecutable against 
the sub-lessees, particularly when no leave was obtained under O II, rule 2 in respect of the 
building. Therefore, the decree as it stood was final and could be executed only against the land 
and against the lessee. It could not have been executed in respect of the building constructed 
thereon, nor it could be executed against persons who were not sub-lessee/tenant of the land; 
which was the subject matter of the suit but were sub-lessees/tenants in respect of the building, 
which comprised of the land and the building. Moreover, though a decree for eviction against 
the lessee/tenant is binding on the sub-lessee/tenant, there are some exceptions to it. One 
such exception is that the sub-tenant/lessee has a right independent of the lessee/tenant. In 
case the sub-lessee/tenant is able to prove collusion, then the sub-lessee/tenant is said to have 
a right independent of the lessee/tenant, and in this instant case, collusion between landlord 
and lessee was prima facie apparent because the decree was passed on admission of lessee to 
surrender the suit land though he was receiving substantial amount of rent from sub-lessees 
and also because he did not file any objection to application for amendment so as to include 


building.°” 


[s 47.17.28] Alteration in Circumstances 


As to the power of the executing court to take note of altered circumstances existing at the 
date of execution, see the cases noted below.°” 


[s 47.18] Questions not Relating to Execution, Discharge or Satisfaction 


If the question that arises between the parties or their representatives does not relate to the 
execution, discharge, or satisfaction of the decree, the section does not apply, and a separate 
suit will lie. The following are leading cases on the subject: 
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[s 47.18.1] Questions as to the Validity of the Decree 


The principle generally is that the court executing the decree cannot go behind the decree 
and question its validity. The section assumes that a valid decree exists.°* It cannot hold an 
investigation to determine that the court which passed the decree, lacked jurisdiction to do 
so. A decree passed by a court without jurisdiction over the subject matter or on other 
grounds which goes to the root of its exercise or jurisdiction, lacks inherent jurisdiction, It is a 
coram non judice (not before a judge). A decree passed by such a court is a nullity and is non est. 
Its invalidity can be set up whenever it is sought to be enforced or is acted upon as a foundation 
for a right, even at the stage of execution or in collateral proceedings. The defect of jurisdiction 
strikes at the authority of the court to pass a decree which cannot be cured by consent or 
waiver of the party.®6 A decree passed by a court having no jurisdiction over the subject-matter 
would be a nullity and the judgment-debtor can object to the execution of such a decree 
being a nullity and non est. Its invalidity can be set up whenever it is sought to be enforced 
including the stage of execution of the decree or any other collateral proceedings.®” In the eyes 
of law, a procedural irregularity in itself would not amount to branding the decree as “without 
jurisdiction” or “a nullity”.®* In this case, an argument was advanced that a decree is a nullity, 
can be raised even in execution proceedings and a separate suit for a declaration that the decree 
is a nullity is not maintainable under section 47. The Karnataka High Court did not consider 
this question as this ground was not urged before the lower court and in the memorandum 
of appeal. It is respectfully submitted that the defects of jurisdiction cannot be cured hence 
it is a wrong judgment. In view of Sushil Kumar Mehta v Gobind Ram Bohra,” it will not be 
open to a party to challenge a judgment when it is sought to be enforced on the ground that 
the judgment is based on wrong conclusions or on erroneous findings or on wrong application 
of law. As the remedy of the aggrieved party in such cases is to challenge the same in appeal 
or revision, as the case may be and not to challenge it when it is sought to be enforced, the 
respondents challenge in this case against the judgment cannot be sustained. Since the plea of 
lack of jurisdiction was pleaded by the respondents and that has been considered and found 
against them, they cannot raise the very same point in the executing court.® Nor can it set 
aside a sale on the ground that it was illegal in the absence of leave by the insolvency court 
which has appointed the receiver.“' When respondents could not be said to be “necessary 
party” to the suit, non-joinder of respondents, would not make a decree passed by the Court of 
Small Causes, Bombay, nullity or inexecutable. If the decree is not null and void, as per settled 
law, appropriate proceedings will have to be taken by the persons aggrieved by such decree.° 
Where an arbitrator under the Punjab Co-operative Societies Act, 1961 has jurisdiction to 
make an award and makes such award after due notice to the parties, the executing court 
cannot declare the award non est and refuse to execute the award. A decree (or award) is non 
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est, only if it is against a dead person or against a person not represented or is otherwise made 
without jurisdiction. 


The award cannot be regarded as non est merely because no reasons were recorded. 


See note—Powers of executing court under section 38, and the note under the heading 
“To what decree the section applies” under section 47 above. But a suit to set aside a decree 
as invalid is not barred by section 47, for, the section refers to cases where the satisfaction 
of the decree as distinguished from its validity is in issue.%* But section 8 of the Societies 
Registration Act, 1860, which imposes a bar for imposing liability on the members of the 
society and the decree passed against the members of the society in their individual capacity 
is a nullity. The decree passed against the office bearers of the society cannot be upheld as the 
decree against them in their personal capacity. The personal decree passed against the office 
bearer of society is a nullity and unenforceable under the law. When once the decree becomes a 
nullity, it cannot be executed through the execution proceedings against the personal property 
of the bearer of society. That would also be the case where the challenge is that the decree 
was obtained by fraud. Such an objection cannot be tried by the executing court.® But, in a 
decision, the Supreme Court has stated that when the decree is passed by a court which lacks 
the inherent jurisdiction to pass it, objection as to the validity of the decree can be raised in 
an execution proceeding if the objection appears on the face of the record. But if it does not 
so appear and requires examination of the questions raised and decided at a trial, or which 
could have, but have not been raised, the executing court will have no jurisdiction to entertain 
such an objection. Thus, where a decree for eviction of a tenant has been made by a small 
cause court without any objection as to its jurisdiction having been raised and the question 
depends on the interpretation of the terms of the lease and the use to which the land was put 
at the date of the lease, it was held that these questions cannot be allowed to be raised in the 
execution proceedings.*” The principle that an executing court can go into question of lack of 
jurisdiction apparent on the record is well-settled. This can be done even where execution 
has been struck off in full satisfaction® or where delivery of disputed property has been taken 
in execution.®”° But where a decree has been passed in a suit filed without notice under section 
164 of the Maharashtra Co-operative Societies Act, such a suit lacks maintainability but is not 
one without inherent jurisdiction. If the question of maintainability has not been raised, the 
decree is binding on the parties and that point cannot be agitated in the executing court.®! 


Similarly, a decree passed on an unregistered award is not a nullity. An objection against 
such a decree would not be entertained in execution.” The question that the decree is barred 
by limitation, can be gone into in execution proceedings but not the question that on account 
of certain statutory provisions the judgment-debtor was entitled to certain relief, for, such a 
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question does not directly relate to execution,’ nor can the executing court say that a part of 
the decree contravenes the terms of section 23 of the Moneylenders Act, 1946 and therefore 
is inexecutable,°”* nor the decree passed against the governing body of the college which was 
defendant without seeking leave of the court to continue the suit against the university upon 
whom the interest of the original defendant devolved and impleading would make the decree 
void ab initio so as to invoke application of section 47 of the CPC and entail dismissal of 
execution.®”? Under the unamended section, the view taken was that the question of delivery of 
possession of a property purchased by a decree-holder in execution, was not a question relating 
to execution, discharge or satisfaction of the decree®”® since, such a question was something 
consequential upon his purchasing the property and therefore the purchaser's right was either 
to apply under O XXI, rule 97 or file a separate suit.“ This is no longer correct in view of 
the new Explanation II. But it may still be held that a dispute between the decree-holder who 
has purchased the property in auction sale and his assignee as to who is entitled to the money 
deposited by the judgment-debtor for having the sale set aside, does not relate to execution.” ’ 
Such an assignee is not a deemed purchaser under clause (a) of Explanation II, nor does the 
question of deposit of delivery of possession of the auctioned property arise. 


Though the general principle is that executing courts cannot go behind the decree and 
question its validity, courts have, sometimes, taken into account legislation affecting the 
decrees. In one case, the plaintiff obtained a decree for injunction restraining a district board 
from realising an illegal tax. After the decree was passed, the tax was validated by legislation and 
the court refused to execute the decree on the ground that the decree was no longer capable 
of execution.” The proprietor of an estate obtained a decree for possession of certain lands. 
Before the date of the decree, the title to the lands was extinguished by the MP Abolition of 
Proprietary Rights Act, 1951 but this fact had not been brought to the courts notice when 
the decree was passed. The judgment-debtor objected to the execution of the decree on the 
ground that it was in contravention of the provisions of the Act and was therefore a nullity. The 
Supreme Court upheld the objection and held that the objection could be taken before the 
executing court under this section.°*° A reversioner against whom a decree is being executed as 
legal representative of the deceased judgment-debtor, cannot object in execution that the debt 
for which the decree was passed was not binding on the estate of which he is the reversioner 
but may file a separate suit for a declaration to that effect.**' If sons, who are not parties to 
the suit against their father on a mortgage and who had been found not to be represented in 
the suit by their father, desire to challenge the mortgage on the basis of which the suit was 
brought and decree obtained by the mortgagee, they cannot do so in execution.“ Where a 
decree passed against a minor is sought to be executed, the questions whether the minor was 
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properly represented and whether he has suffered any prejudice, cannot be investigated in 
execution proceedings.‘ When the minor has not been properly represented in a suit, he is 
not a party to the suit in the proper sense of the term. A suit by him to set aside the decree in 
the suit and the sale in execution of the decree is not barred by this section.°** But where a suit 
was decreed, as against a number of defendants some of whom were minors, a suit by the major 
defendants disputing the validity of the decree on the ground that the minors were not properly 
represented in the previous suit was held to be barred by this section. An executing court 
cannot investigate into facts to determine whether relationship of landlord and tenant existed 
between the parties when the rent court passed the order of eviction in order to determine 
whether that court had jurisdiction to do so.°*° If a decree strikes at the jurisdiction of the 
court or the court lacks jurisdiction, it strikes at the very root of the authority to pass the order 
or the decree. Such a decree will be a nullity. Nullity has to be understood in the sense that it 
is ultra vires the power of the court passing the decree and not merely avoidable decree.” A 
declaratory decree merely declares the right of the decree-holder vis-a-vis the judgment-debtor 
and does, in terms, direct the judgment-debtor to do or refrain from doing any particular act 
or thing. If a decree does not direct reinstatement or payment of arrears of salary, the executing 
court could not issue any process for the purpose as that would be going outside or beyond 
the decree.°** 


[s 47.18.2] Mal-administration of Judgment-debtor’s Estate 


A decree-holder failing to realise his decree by execution against the judgment-debtor's 
executor, may file a suit against the executor for the administration of the estate and for an 
account on the footing of misadministration. This is his only remedy for the conduct of the 
executor and is not a matter for the court of execution. 


[s 47.18.3] Second Suit for Redemption 


When a mortgagor is, in effect, bringing a suit to execute a previous mortgage-decree for 
redemption, the suit is barred under this section.®° But if the right to redeem was reserved to 
him by the decree in the previous suit, a fresh suit for redemption will lie.” The better opinion 
is that if the former mortgage-decree does not extinguish the right of redemption, a fresh suit 
for redemption will not be barred. Such a suit is not an execution of the former decree, but 
a fresh exercise of the same right. 


[s 47.18.4] Payment Before Decree 


Inexecution of a decree, it is not open to the judgment-debtor to contend that he should get 
credit for the amount paid before the decree.’ 
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[s 47.18.5] Construction of Decree 


Executing court can interpret the decree sought to be executed. For doing so, it can refer 
to reliefs sought in the plaint and discussions in the judgment in order to ascertain the true 
import of the decree. The plaintiff in an Odisha'’s case, prayed for: 


(i) declaration of title to the suit land; 
(ii) confirmation of possession and (in the alternative); and 
(iii) for recovery of possession. 


The suit was tried and decreed ex parte. On the basis of the evidence on record, the plaintiff 
was found to be in possession and, accordingly, a decree declaring that the plaintiff had got 
the right, title and possession over the land in suit was passed. It was held that the executing 
court was justified in interpreting the decree to mean that the reliefs sought in the plaint were 
granted and since one of the reliefs sought was to direct delivery of possession, the execution 
application for delivery of possession was maintainable even in the absence of a specific 
direction for delivery of possession in the decree.®* It is well-settled that a decree which merely 
declares the right of the party and has not directed any act to be done, is incapable of being 
executed and only a separate suit, and not an application under section 47 of the CPC, will 
lie to impose the right so declared. It is equally well-settled that the question whether the 
decree is capable or incapable of execution is pre-eminently one coming under the provisions 
of section 47 of the CPC. The question, as to executability of the decree, can be decided by 
executing court only and not by the court passing the decree. At the same time, the executing 
court has to execute the decree as it is and it cannot go behind the decree. A plea by the 
managing director and the director of a private company that they are not personally liable, is 
a mixed question of fact and law and could not be raised before an executing court, irrespective 
of the fact that a joint decree is passed against the private limited company and its managing 
directors and its directors.°”° 


In a case, decree for permanent injunction was passed restraining the judgment-debtor 
from planting any tree on the land in question. The decree did not speak of removal of any tree 
which had already been planted. The Supreme Court held that interpreting the said decree by 
the executing court and holding that there should not be any tree within two karams on either 
side of common boundary of parties was not in consonance with the tenor of the decree. It 
was further held that “as the decree did not clothe the decree holder to pray for execution of 
the decree by way of removal of the trees, the same could not have been directed by the learned 
Executing Court in the name of construing the spirit of the decree under execution”. 


[s 47.19] Parties to the Suit 


If the question is one relating to the execution, discharge, or satisfaction of the decree, 
but does not arise between the parties to the suit, the section does not apply, and a suit is not 
barred. “Parties” ordinarily means parties who are opposed to each other in the suit, though 
not necessarily as plaintiff and defendant;®*® for, in a partition suit, co-defendants may be 
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opposed to each other. Thus, where a decree was passed against J and R on a joint debt and 
it was scaled as against J, a subsequent application by J to adjust towards the decree as scaled, 
payments made by R is not within this section, as it is not one between the parties to the order 
scaling the debt nor could they be adjusted as they were prior to the scaling.’ Where a party 
not taking part in the execution proceedings to be intimated about the date fixed for hearing” 
questions arising between parties who are not opposed to each other, or between a party and a 
stranger, do not fall under section 47. The following are illustrations: 


[s 47.19.1] Questions Between Decree-Holders Inter se 


Disputes between rival decree-holders seeking to attach the same property,” or claiming 


against each other in the distribution of assets,” or between joint decree-holders inter se,’ are 
not within the section, unless they affect the judgment-debtor.”* Where one of the two legal 
representatives of a decree-holder transferred his rights in the decree to a third person a suit by 
the latter against the other legal representative for his share of the realisations is not barred by 
this section.” 


In a case, where there was a dispute between decree-holders that warrant of possession 
should not be issued only in favour of one but should be issued in favour of all the decree- 
holders jointly and an application under section 47 was filed, it was held that such a dispute 
between co-decree holders/co-plaintiffs is not covered by this section.” The Madhya Pradesh 
High Court relied on the decision of the Apex Court in Jagdish Dutts case” wherein it has 
been laid down that a joint decree can be executed as a whole since it is not divisible and it can 
be executed in part only where the share of the decree-holders are defined or those shares can 
be predicted or the share is not in dispute. 


[s 47.19.2] Questions Between Judgment-debtors Inter se 


The Allahabad High Court has held that questions between judgment-debtors inter se are 
not within the section.” But the Madras High Court has held that they are” and this has 
been followed by Rangoon.” Where there is money decree against the principal debtor and 
the guarantors, their liability is joint and several. Decree-holder need not exhaust his remedies 
against the mortgaged/hypothecated property as well as the principal debtor before proceeding 
against the guarantors. 
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The proposition that the decree-holder must exhaust remedies against the principal debtor 
suffers from the vice of total vagueness. The stage when such remedies would be deemed to 
have been exhausted, will have to be necessarily spelt our. If not, such a proposition would 
create almost insurmountable difficulties in the way of the decree-holder. The law should not 
be interpreted so as to deny to the decree-holder, the fruits of his decree.’!' From the scheme 
of O XXI, rule 49, it would be clear that in execution of a decree obtained against a partner 
in his personal capacity, the property of the partners cannot be attached, although an order 
charging the interest of such partner in the partnership property etc contemplated by O XXI, 
rule 49 can be passed.’!” 


[s 47.19.3] Questions Between a Party and his own Representatives.” 


A question arising between the representatives of one of the parties is also not a question 
between the parties and their representatives.’" 


[s 47.19.4] Question Between Decree Holder and Successor-in-interest of Judgment 
Debtor 


If the decree was passed against the governing body of the college which was the defendant 
without seeking leave of the court to continue the suit against the university upon whom the 
interest of the original defendant devolved and impleading it, such an omission would not 
make the decree void ab initio so as to invoke application of section 47 and entail dismissal 
of execution. The validity or otherwise of the decree may be challenged by filing a properly 
constituted suit or taking any other remedy available under law on the ground that original 
defendant absented himself from the proceeding of the suit after appearance, as it had no 
longer any interest in the subject of dispute or did not purposely take interest in the proceeding 
or colluded with the adversary or any other ground permissible under law.”> 


[s 47.19.5] Party Added at the Execution Stage 


Party added at the execution stage is not within the section, such as a receiver.”!° 


[s 47.19.6] Questions Between a Party and a Stranger 


A dispute between a party to the suit or his representatives on the one hand and a stranger 
(not a purchaser at the execution sale) on the other, is outside the scope of this section. Under 
the new Explanation II, a purchaser or property at a sale in execution of a decree, though a 
stranger to the suit, is deemed to be a party to the suit in which the decree has been passed. 
Before the recent amendment, the view taken was that a suit by the purchaser in court auction 
of the interest of a co-sharer against the other co-sharers for partition and separate possession 
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of that interest does not fall under this section.” But, after the amendment, such a purchaser 
is a deemed party to the suit wherein the decree was passed and the question of delivery of 
possession of the co-sharer’s share in the property would be deemed to be a question relating to 
execution. Hence the view held in those cases may not henceforth be held to be correct. Where, 
pending a second appeal, the decree-holder died and his widows were brought on record as his 
legal representatives, an application by a third person claiming to be the representative of the 
deceased decree-holder to enforce the decree is not within this section.7!8 Proceedings against 
the garnishee in execution are outside section 47,’"” and so is an order directing execution on 
the application of a commissioner for recovery of costs directed to be paid by a party.” The 
members of joint Hindu family do not become entitled to file objections under section 47, 
CPC. Section 47 is a special provision regarding objections in the execution by the parties to 
the suit. It cannot be extended to the persons, who are not parties to the suit on the basis that 
they are also members of joint Hindu family. This provision cannot be availed by them and the 
only option for them is to file a separate suit.”*! 


When a party is suing or being sued in a representative capacity (section 11, Explanation VI 
and O I, rule 8) all persons whom such party represents, are parties. Thus, if a decree is passed 
against a karnavan of a tarwad in his representative capacity, all members of the tarwad are 
parties to the suit,’ in their capacity as members of the tarwad.’* A minor™ or a lunatic” 
not represented by a proper guardian adlitem is deemed not to be a party to the suit. So also, 
when a decree is passed against a manager of a joint Hindu family, the junior members will 
be constructively parties to the suit only with reference to disputes relating to joint family 
properties but not those relating to their individual properties.” An objection, however, on 
this ground cannot be taken in execution proceedings against the minor or lunatic, for an 
executing court cannot go behind the decree, but the judgment may be attacked in revision 
or by appeal or by a regular suit.” A judgment-debtor, who objected to a sale of property 
on the ground that he had acquired a fresh title to it, subsequent to the decree, was held 
not to be a party to the suit in respect of that objection.” A benamidar is neither a party 
nor a representative of a party within this section.” A dispute between a decree-holder and 
his assignee is not a dispute between parties to the suit and a separate suit relating to the 
validity of the assignment is competent.” Where in a suit for possession there was no privity 
of contract between plaintiff-landlord and respondents, it was the case of the plaintiff-landlord 
that property was let out to respondents. Respondents were also not claiming through the 
plaintiff-landlord but through the tenant of plaintiff, and at most could be treated to be sub- 
tenants. The respondents/sub-tenant cannot, in the instant case, be said to be necessary party 
to suit proceedings and were not required to be joined as defendants in suit. Non-joinder of 
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respondent sub-tenant to the suit, will not make decree passed in suit nullity or inexecutable 
qua sub-tenant.”*! 


Where a person, who has been joined as a party to a suit being a co-sharer, claims that the 
property sold at a court auction in execution of the decree in the suit is in excess of what could 
be sold and he is resisted not only by the auction-purchaser but also by the decree-holder, an 
issue relating to execution of the decree arises between such person and the decree-holder, both 
of whom were parties to the suit. The fact that he was merely joined as proforma defendant will 
make no difference.” By reason of the new Explanation II(a), the auction-purchaser is also a 
deemed party to the suit. 


Summary suit for recovery of money advanced by plaintiff to respondent no 2, a proprietary 
concern was decreed. The decree was put in execution. A receiver was appointed in respect of 
properties of respondent no 2. Respondent no 1, a public limited company filed objection 
to appointment of receiver. The stand of respondent no 1 was that the company has taken 
over the business of the proprietary concern of respondent no 2. The company is a tenant 
under the mother of respondent no 2. Since the receiver was appointed without notice to the 
company, the substantial rights and interest over the properties as tenants were being affected. 
The revisional court set aside the order of appointment of receiver on ground that on the basis 
of affidavits it was not possible to say that transfer if any made by respondent no 2 to the 
company is a fraudulent transfer and the matter has assumed the proportion of a full-blown 
suit. The revisional court directed the execution court to decide the question of title. 


It was held that the order of revisional court was clearly unsustainable on more grounds than 
one. Respondent no 1 claimed its tenancy from mother of respondent no 2. Her application 
to be impleaded as a party in the present proceedings was rejected. At no point of time had 
she pressed a claim of being the owner of the property. In any event, the question of tenancy 
cannot be decided by the execution court. The executing court cannot go beyond the decree. It 
is the settled position in law which flows from section 38 of the CPC, except where the decree 
is a nullity or is without jurisdiction. The crucial expression in section 47 is “all questions 
arising between the parties to the suit”,“or their representatives”. Order XXI, rule 54 deals 
with attachment of immovable property, while rule 58 deals with adjudication of claims to, 
or objections to attachment of property. The case of respondent no 1 was thus not covered by 


section 47 or O XXI, rule 54 or rule 58.7% 


[s 47.20] Explanations I and II: Deemed Parties to the Suit and Deemed 
Questions Relating to Execution, Discharge or Satisfaction 


Under section 244 of the Code of Civil Procedure, 1882, the High Courts of Allahabad” 
and Calcutta” took the view that a plaintiff whose suit has been dismissed and a defendant 
against whom a suit had been dismissed, ceased to be parties to the suit. On the other hand, 
the High Courts of Madras,” Bombay” and later on, Calcutta,”* held that such persons 
continued to be parties to the suit for purposes of this section. To resolve this conflict, the 
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legislature introduced an explanation by which it gave effect to the latter view. However, the 
further question still remained unresolved, viz, whether a claim for possession by a purchaser 
in court auction held in pursuance of execution of a decree is not one relating to execution 
of the decree. The recent amendment omits the explanation and brings, in its place, two 
explanations. The first explanation is a reproduction of the first part of the deleted explanation 
and the second explanation enacts that such a purchaser is not only to be deemed a party 
but the question relating to delivery of possession to him is to be deemed to be one relating 
to execution, discharge or satisfaction of the decree. All objections, therefore, to attachment 
or sale by the judgment-debtor fall under this section and not O XXI, rule 58.7” But if an 
objection is raised by two persons, one of whom is a party, but the other is not, and such 
an objection is dismissed, the latter could file a suit under O XXI, rule 63.”“° But that is no 
longer possible as that rule has been omitted by 1976 Amendment Act. The procedure laid 
down for the execution of the decrees is elaborately dealt with in O XXI of the CPC. Various 
safeguards were fixed to ensure that if any issue arises during the execution, the same can be 
dealt with in execution petition proceedings instead of driving the parties to file separate suit for 
appropriate relief. As can be seen from section 47 of the CPC, all the questions arising between 
the parties to the suit in which the decree was passed relating to the execution, discharge or a 
satisfaction of the decree are required to be considered by the executing court. Therefore, the 
requirement of section 47 is that the question should arise between the parties to the suit and 
the question should relate to the execution, discharge or satisfaction of the decree, subject to 
the explanation. Therefore, when once the decree is executed or decretal amount is discharged, 
or the satisfaction is recorded by the court, no further question would arise for determination 
of the court. That is the reason why deeming clauses were introduced. In Explanation II, the 
purchaser of the property, at a sale in execution of the decree, was also deemed to be a party to 
the suit and all questions relating to the decree of the possession of such property was deemed 
to be a question relating to execution, discharge or satisfaction of the decree.”*! 


As the words of sub-section 1 indicate, the words “parties to the suit” need not be given 
a limited meaning as connoting only parties opposed to each other in the suit. A judgment- 
creditor and his representative as also a judgment-debtor and his representative are parties 
opposed to each other.’ Where, on an application for execution of a money decree obtained 
against the insolvents and their sons, the joint family property of the judgment-debtors 
attached before judgment was sought to be proceeded against, the official receiver, who was 
a party to the decree, prayed for an order to deliver the attached property for administration 
by him on the insolvency side. The issue between him and the attaching decree-holder, was 
whether the property was the self-acquired property of the insolvents or was the joint family 
property of the father and the sons. It was held that the issue was between parties to the suit 
and related to the execution of the decree and consequently had to be decided by the executing 
court.” On the other hand, the question still remains whether a person against whom the suit 
is dismissed on the ground of misjoinder, is a party within the meaning of this section. Such 
a person was improperly impleaded and therefore, was never treated by the court as a party 
to whom the decree would be binding. In this case, the high court, while deciding the appeal 
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of the judgment-debtor, had observed that so far as compensation is concerned “it would be 
opened to the D-1 to seek compensation for the properties in an appropriate proceedings 
in accordance with law”. The Supreme Court, in appeal, did not consider necessary to get 
into the scope of section 47 of the CPC to decide the controversy. It was observed by the 
Hon'ble Supreme Court that the words “in an appropriate proceedings” cannot certainly mean 
execution proceedings of the very same decree, which is but the same proceedings. The said 
words meant a separate independent proceedings.” 


In Krishnappa v Periaswamy,’” the Madras High Court held that a defendant, against whom 
the suit was dismissed on account of misjoinder is not a party. In Sunamma v Radhobhayi,’*° 
the same high court held that a defendant who had been properly impleaded, but as against 
whom the suit was dismissed because the plaintiff had abandoned his case, as against him is a 
defendant against whom a suit has been dismissed under section 47. But when a party whose 
joinder is not proper is exonerated, he ceases to be a party and the claim preferred by him 
to the property attached in execution does not fall within this section.“ So also, where sons 
who were impleaded in a suit for the recovery of a debt of the father, pleaded exemption from 
liability and were exonerated, it was held that they ceased to be parties to the suit and that 
section 47 did not apply.”** In a later case, however, it has been held that whether a party to 
a suit who has been exonerated continues to be a party within this section when he is struck 
off on the ground on which he is exonerated and when he is struck off on the ground that his 
joinder was improper, he ceases to be a party.” When a suit is dismissed against the defendant 
on the ground that he is not concerned with it, he is no longer a party for the purpose of 
section 47.” Where, in a suit on a mortgage, the minor son of the mortgagor who disputed 
its validity, was directed to be removed, it was held that he still continued to be party and that 
the binding character of the mortgage could be decided in execution.”' A person, who is not 
a party to a promissory note, cannot be properly impleaded as a party in a suit thereon and 
when on his objection, the suit is withdrawn and dismissed as against him, he is not a party 
within section 47.” In Abdul v Sundara,” a Full Bench of the Madras High Court held that 
a person who is not a proper party to the suit, is not a party under section 47 for the purposes 
of execution, and that it matters not that the court, instead of striking out his name under 
O I, rule 10(2), has dismissed the suit as against him. A person whose name is struck off the 
record, is a person whom the court does not regard as a person to be bound by the decree and 
is, therefore, not a party under section 47.”* The Allahabad High Court has held that an order 


exempting a defendant from the suit is equivalent to an order dismissing the suit as against 
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him and that if his name is not struck off the record, he is a party to the suit for purposes of 
the execution.” The executing court can decide the question about the non-executability of 
the decree, or it being a nullity and that this aspect of controversy is covered by the expression 
“execution, discharge or satisfaction of the decree” used in section 47 of the CPC.” 


[s 47.21] Representatives 


The “representative” in this section includes not only “legal representatives” in the sense of 
heirs, executors or administrators, but also “representative in interest”, that is, any transferee of 
the decree-holder’s interest, or any transferee of the judgment-debtor’s interest, who so far as 
such interest is concerned is bound by the decree.””” The word “representative” as used in this 
section means a person in whom the interest of a party to the suit has vested either by an act of 
the party (i.e., a transferee from the party) or by operation of law, which ordinarily means and 
includes cases of testamentary and intestate succession upon the death of the party to the suit 
or upon his insolvency or cases of forfeiture.” Even a transferee pendente lite is a representative 
of his transferor within the meaning of sub-section (3) of section 47. One who claims to be a 
transferee by operation of law, would as well be a representative of the decree-holders interests 
in the decree and the decree-holder disputes it, the execution court has to resolve the dispute 
for proceedings with the execution of decree. The word “representative” used in section 47 
is obviously much wider than the words “legal representative” as used in section 50 of the 
CPC.” In the case of a pre-emption decree, the right to execute it after the death of the pre- 
emptor decree-holder, will vest in his legal representative by operation of law. But that would 
not be the position where the pre-emptor decree-holder assigns his rights in the decree, in 
favour of a third party since the decree-holder has no right to transfer a pre-emption decree.” 
A surety for the performance of a decree is not a representative of a party within the meaning 
of this section.”® It was at one time supposed that a transferee, by judicial sale, could not be 
a representative,’ but this view is no longer tenable. He is now a deemed party to the suit to 
which the decree has been passed. Hence an auction-purchaser is a necessary party in a revision 
petition filed against an order refusing to stay confirmation of court sale.” It was also said that 
a “representative” is a person who succeeds to the rights of any of the parties after decree;”™ but 
this is incorrect for a transferee may be bound by the decree on the doctrine of lis pendens.”® 
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Thus, when at the time of the purchase, the property purchased was under attachment in 
. . . 66 
execution of a decree, the purchaser was regarded as a representative of the judgment-debtor.’ 


ILLUSTRATIONS 


(i) A, in execution of his decree, obtained on 14 March, an order for the attachment of 
the property of B. The attachment was actually effected on 17 March. But, before this, B had 
obtained an interim order from the court of appeal for stay, a copy of which was received by 
the court of execution on 16 March. The stay order was vacated on 15 April. C, believing that 
the attachment after the stay order was invalid, purchased the property from B on 27 May. A, 
however, continued to prosecute his execution proceeding against B and three years later the high 
court restored the attachment. Held that, as C purchased during the pendency of the execution 
proceedings, he was bound by the order of the high court on the principle of lis pendens and must 
be regarded as a representative of B. The question of the validity of the attachment is one that 
falls to be decided by the court of execution, and it mattered not that the court was called upon 
to decide the question formally after the judgment-debtor had sold the property.” 


(ii) A filed a suit against B and obtained an attachment of the properties before judgment. 
Then, in execution of an award passed by the Deputy Registrar of Co-operative Societies, the 
properties were brought to sale and purchased by C. Then A obtained a decree and proceeded 
to sell the same property. C preferred a claim under O XXI, rule 58 and that having been 
dismissed, filed a suit under O XXI, rule 63. It was held that he was a representative of the 
judgment-debtor, and that the petition under O XXI, rule 58 was misconceived, that the suit 
under O XXI, rule 63 was not maintainable but that it could be converted into a proceeding 
under section 47.” This cannot now be done in view of the omission of sub-section (2) of 
section 2;rule 63 of O XXI having also been omitted, no such suit is possible and therefore the 
remedy of C is only under this section. 


The High Court of Bombay once took the view that a purchaser pendente lite was not 
the representative of his vendor.” But this view was dissented from by the High Court of 
Madras’? and was contrary to the view taken by the Privy Council” and the High Court 
of Calcutta.”? At a later date, the High Court of Bombay changed its view and held, in a 
suit for possession of immovable property, that a transferee of a defendant pendente lite was 
a representative of the defendant.” That was also the view of the High Court of Nagpur.’”* 
According to a Calcutta decision, two tests are to be employed in order to determine whether 
a particular person is a representative: first, whether any portion of the interest of the decree- 
holder or of the judgment-debtor which was originally vested in one of the parties, has by 
the act of the parties or by operation of law vested in the person sought to be treated as a 
representative, and secondly, if there has been devolution of interest in the person in whose 
favour it has taken place.’ A devisee,”® a legatee,” a lessee,”* and a person taking joint 
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property under the rule of survivorship”? are representatives. A sub-lessee is a representative of 
the lessee and would be bound by a decree for possession passed against the lessee provided the 
eviction is based on a ground which determines the sub-lease.’® 


In a suit for specific performance of contract, an objection was raised by the judgment- 
debtor in the execution proceeding that property under the draft sale deed was joint family 
property and not his exclusive property and that property has been sold to two outsiders. It 
was held by the Orissa High Court that the objection raised by the judgment-debtor for the 
first time is not tenable in view of the provisions of section 52 of the Transfer of Property Act, 
1882.’*' The principle of law has been explained in the following words: 

Lis Pendens is a doctrine common to the Courts of both law and equity and rests on the 
foundation that it would be plainly impossible that any action or suit could be brought to a 
successful termination if alienations pendente lite were permitted to prevail. The law maxim 
“ut lite pendente nihil innovetur”, i.e. during litigation nothing new should be introduced, 
aims at prevention of multiplicity of suits. Even otherwise, where a decree is for execution 
of a document, the executing Court has only to determine whether the draft document is 
in conformity with the terms of the decree. The executing Court having no power to go 
beyond the decree is not only to act in consonance with the terms of the decree but ensure 
that the draft document does not go beyond the terms. Thus where a decree does not deal 
with or has given no direction regarding possession of any third party and/or alienation 
pendente lite, the executing Court will have no jurisdiction to delve into such aspects.” 


The legatee of a part of an estate is not a legal representative.”® 


The following are illustrations of persons held to be representatives under this section: 


[s 47.21.1] Effect of Death of Decree Holder on Execution 


It is true that in the light of the provisions of rule 12 of O XXII, CPC, the provisions of 
O XXII do not apply to the execution proceedings and the execution cannot abate on the 
death of the decree holder, but the question is as to whether from this provision, it can be 
concluded that execution can proceed after the death of the decree holder without substitution 
of his heirs. The reply will certainly be in the negative. There must be somebody to prosecute 
the proceedings and the execution proceedings cannot be proceeded till the heirs of the decree 
holder are substituted. The decree holder, who moved application for execution, died in the 
year 1982. Her heirs have still not been substituted. The natural question is as to who will 
prosecute the execution proceedings. 


This principle will equally apply to the decree holder. Therefore, the execution cannot 
proceed till the heirs of the decree holder are brought on record in her place.” 


[s 47.21.2] Questions Between Legal Representatives of Deceased Decree-holder 


In one case, two persons, namely the wife and sister of deceased decree-holder claimed 
the right to represent him. The proceedings were instituted by the petitioner who claimed 
to be the heir of the decree-holder alleging herself to be the sister of the decree-holder. The 


issue, therefore, which has arisen is between two persons claiming a right to represent the 


779. Peari Lal v Chandi Charan, (1906) 11 Cal WN 163. , 

780. Guru Shiddhaswami v Dakshina Maharashtra Digambar Jain Sabha, AIR 1953 SC 514 : (1953) SC] 730. 

781. Doki Surya Prakash Rao v Gopal Krishna Dolai, AIR 2007 Ori 168. 

782. Doki Surya Prakash Rao v Gopal Krishna Dolai, AIR 2007 Ori 168, p 170. 

783. Deshpande v Srinivasan, (1954) Mad 1003 : (1954) 1 Mad LJ 501; Natesa v Alamelu, (1950) 1 Mad 
LJ 476. 

784. Makkhan Lal Jaiswal v Executive Engineer, Land Planning Division, AIR 2002 All 75. 


Questions to be determined by the Court executing decree Sec 47 781 


deceased decree holder. Neither the petitioner nor the respondent no 2 is a party to the suit. 
In such a situation, the dispute about the right of representation is not really between the 
parties or with even one of the parties to the suit, but between two sets of persons claiming to 
represent one of the parties, namely, the plaintiff decree holder. It is a dispute about who is the 
legal representative. In such a situation, the provisions of section 47 are not applicable as that 
provision applies only to a dispute between parties to the suit. Sub-section (3) of section 47 
provides that “where a question arises as to whether any person is or is not the representative 
of a party such question shall for the purposes of this section be determined by the court”. 
The words of this sub-section make it clear that the determination is to be for the purposes 
of section 47. The purpose of section 47 is the decision of questions arising between parties 
to the suit or their representatives and relating to execution discharge or satisfaction of the 
decree. Now, the question whether a person is a representative of a party when raised by the 
other party to the suit would be covered under sub-section (1) of section 47 as it would be a 
decision between the representative of one party on the one hand and the other party on the 
other hand. But where the dispute between two persons claiming to be the legal representative 
of one party arises on the death of that party, the dispute is not one between two parties to the 
suit or between a representative of one party on the one hand and the other party to the suit 
on the other hand and hence would not be a dispute covered under the scope of section 47(1) 
or of section 47(3), CPC. Thus, where a judgment-debtor challenges the right of a person 
claiming to be the representative of the decree-holder, he is challenging the right of such person 
to execute the decree and a question relating to execution therefore arises between the parties 
to the suit but a dispute between two persons claiming to be the legal representative of the 
decree-holder in which the judgment-debtor is not interested would not be a dispute between 
the parties to the suit or with any party to the suit at all and hence would not be covered under 
section 47.7% 


[s 47.21.3] Transferee of a Decree 


A transferee of a decree, or of the interest of any decree-holder in a joint-decree within the 
meaning of O XXI, rule 16, is a “representative” of the decree-holder.’*° A transferee from such 
transferee is also a ‘representative’ of the decree-holder.’*” 


A judgment-creditor who attaches a decree held by the judgment-debtor against another 
is a “representative” of the judgment-debtor. A holds a decree against B. C obtains a decree 
against A, and, in execution, attaches the decree held by A against B. C is a “representative” of 
A in proceedings in execution of A’s decree against B.”** 


[s 47.21.4] Transferee of Property from a Judgment-debtor under Money Decree 


A obtains a decree against B for Rs 5,000. B then sells certain property belonging to him to 
C. Cis not a “representative” of B, for the decree is a simple money decree, and does not relate 
to the specific property sold to C7® 
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[s 47.21.5] Pre-emption Decree 


A obtains a decree for pre-emption and deposits the requisite amount and then transfers the 
lands to B. A suit by the transferee for recovery of possession of lands is not barred as the decree 
for pre-emption is personal to the decree-holder and the transferee is not his representative.” 


[s 47.21.6] Decree for Specific Performance 


An application for possession of properties in execution of a decree for specific performance 
of an agreement to sell, obtained against the transferee of the vendor, falls within this section 
as the transferee is the representative of the vendor with respect to the liability of the latter to 
deliver possession.” 


[s 47.21.7] Transferee from Judgment-debtor of Property Under Attachment 


A purchaser, lessee, or mortgagee, from a judgment-debtor, of property belonging to the 
judgment-debtor and attached in execution of a decree against him, is the “representative” 
of the judgment-debtor, within the meaning of this section, for the property being under 
attachment at the date of the purchase, lease or mortgage, the purchaser, lessee or mortgagee 
is bound by the decree so far as the interest transferred to him is concerned.’ But where the 
judgment-debtor enters into a contract to sell property before it is attached, the transferee 
from him pursuant to the contract is not his representative.” Where in execution of a money 
decree, the judgment-debtor was arrested, and he was released on his executing a bond securing 
immovable properties, an application by the decree-holder to enforce the bond as against a 
person who had obtained a subsequent mortgage from the judgment-debtor fails within this 
section as he is a representative of the latter.” 


[s 47.21.8] Purchaser of Judgment-debtor’s Equity of Redemption Under a Private Sale 


A obtains a decree against B for sale of certain property, mortgaged to him by B. After the 
date of the decree, B sells his equity of redemption in the mortgaged property to C. C is a 
“representative” of B, the judgment-debtor, for the property having been purchased after it was 
affected by A’s mortgage-decree, C is, to the extent, bound by A’s decree. Hence, any question 
relating to the execution of As decree, and arising between A and C, must be determined by 
the court executing A’s decree, and not by a separate suit,” and even so if the execution is of 
the personal decree passed under O 34, rule 6.”° The same procedure would apply even if B 
had transferred his interest in the property to C during the pendency of the mortgage suit and 
before the passing of the decree.” 
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[s 47.21.9] Purchaser of Judgment-debtor’s Equity of Redemption at a Judicial Sale 


A obtains a decree against B for the sale of certain property mortgaged to him by B. 
Before the property could be sold in execution of A’s decree, X, who holds a money decree 
against B, brings B’s equity of redemption in the mortgaged property to sale in execution of 
his decree, and it is purchased by C. C is a “representative” of B, and judgment-debtor, for 
the property having been purchased after it was affected by A’s mortgage-decree, C is, to that 
extent, bound by A's decree. Hence, any question relating to the execution of A’ decree, and 
arising between A and C, must be determined by the court executing A’s decree and not by 
a separate suit.”* A obtained a decree for maintenance and it was charged on property X. 
In a sale in execution of the decree, B became the purchaser. X was again sold, in execution 
for recovery of subsequent maintenance, and purchased by A. A, having been obstructed in 
taking possession, filed a suit against B in ejectment. It was held that it was barred, as B was 
a representative of the judgment-debtor and the dispute fell within section 47.” But where 
the properties were sold in court auction prior to the suit on a mortgage and purchased by 
the defendants, a suit by the purchaser in execution of the mortgage decree to eject him is 
not barred by section 47.°° 


[s 47.21.10] A Purchaser of Property from a Party to a Suit in Which an Injunction has 
Been Granted Affecting Such Property is not a “Representative” within the 
Meaning of this Section 


A obtains a decree against B, restraining B by an injunction from obstructing him in the 
exercise of his right of way to his land over Bs land. A then sells his land to C. If B obstructs C 
in the enjoyment of the right of way, Cs proper remedy is by way of suit against B and not in 
execution under this section. The reason is that an injunction does not run with the land, and 
C cannot, therefore, claim the benefit of the decree against B.*°' Note that C is not a transferee 
of the decree, but of the property only.*”” 


[s 47.21.11] Official Assignee 


The Official Assignee claiming property on behalf of the creditors of an insolvent judgment- 
debtor, is not a “representative” of the judgment-debtor within the meaning of this section.*® 
Nor is a receiver appointed under O XL, rule 1 the representative of the judgment-debtor or 
decree-holder, as the case may be, as the title of none of parties to the suit is transferred to 
him, there being only change of possession." In such a case, he is really a third party making 
a claim though for some purposes he would be entitled as representing the judgment-debtor to 
litigate matters under section 47.*” An application by an official receiver on the insolvency of the 
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judgment-debtor to have a sale in execution of a decree set aside is made by him as a representative 
of the judgment-debtor.*°° Whether such a receiver is a representative of the judgment-debtor 
or not, is a question to be determined on the facts of each case.®” A receiver appointed under 
O XL, is not a representative of any party to the suit in which he has been appointed receiver.” 
The Custodian of Evacuee Properties is a representative of the evacuees and is entitled to apply 
under section 47 to set aside a, sale of his interest in execution of a decree on the ground that it 
is prohibited by the Administration of the Evacuee Property Act, 1950 and is void.*” 


[s 47.21.12] Purchaser from a Judgment-debtor under O XXI, Rule 83 


The High Court of Allahabad has held that a purchaser from a judgment-debtor under 
O XXI, rule 83, is a “representative” of the judgment-debtor within the meaning of this 
section. A obtains a decree against B. In execution of the decree certain property belonging 
to B is attached and an order is made for the sale thereof. B then obtains a certificate from the 
court under O XXI, rule 83, to sell the property by private sale, and the property is sold to C 


in pursuance of the certificate. C is a “representative” of B within the meaning of this section. 


[s 47.21.13] Purchaser from a Judgment-debtor of an Occupancy Holding 


A purchaser from the judgment-debtor of an occupancy holding not transferable by custom 
is a “representative” of the judgment-debtor. If the holding is sold in execution of the decree 
against the judgment-debtor, and he is dispossessed by the auction-purchaser, he may apply for 
possession under this section, and not under O XXI, rule 100.8" In Tulsiram v Lakshmichand,*” 
the occupancy right of a tenant A was sold in execution of a decree and purchased by X. 
Then the landlord B pre-empted and the sale was set aside on his depositing the sale amount. 
Subsequently, B attached and withdrew the amount deposited by X into court in execution of 
a rent decree obtained against A. X is entitled to recover the amount from B in a separate suit 
as he had ceased to be representative of A when B attached the amount. 


WaR a 


[s 47.21.14] Purchaser from a Judgment-debtor of a Portion of a Holding 


A purchaser from a judgment-debtor of a portion of a holding, is, so far as his interest 
is concerned, bound by the decree for rent obtained against the judgment-debtor under 
section 148A of the Bengal Tenancy Act, 1885 and by the sale in execution of that decree. He 
is, therefore, a “representative” of the judgment-debtor, and if he is dispossessed by the auction- 
purchaser, he may apply for possession under this section, but not under O XXI, rule 100.8! 


[s 47.21.15] Stranger Purchaser at a Court Sale and a Purchaser at a Revenue Sale 


A purchaser at a court sale in execution of a decree of a civil court, who is a stranger, was 
held to be not a representative either of the judgment-debtor or the decree-holder.*" So also, a 
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purchaser at a sale, held by a revenue court.*'? Now under Explanation II, such a purchaser is 
deemed to be a party to the suit and all questions relating to delivery of possession of him are 
questions relating to execution to be determined under this section. 


[s 47.22] Objections to Attachment or Sale by Parties or their Representatives 


Objections to attachment made by a judgment-debtor or his representative must be 
distinguished from those raised by either of them on behalf of a third person. In the former 
case, the objection falls under this section and a separate suit has been held to be barred.*’® The 
objection could be taken before the sale is confirmed?” but not after it is confirmed.*'® In the 
latter case, the objection is in effect by a third person and falls under O XXI, rule 58. Until 
recently, the position was that such an objector could proceed either by an application under 
O XXI, rule 58 or by a suit. But with the deletion of rule 63 of O XXI by the Amendment Act, 
1976, such a suit is no longer possible and therefore he has to file an application under O XXI, 
rule 58 and such an application would be disposed of according to the provisions of that rule 
as amended by the Amendment Act, 1976. 


If the judgment-debtor objects that the property is not liable to attachment or sale*'? or that 
the decree-holder, in connivance with a court peon, has misappropriated part of the property 
attached,*”° the objection is by the judgment-debtor on his own behalf, and it must be decided 
by the executing court under this section. Similarly, if property is attached as property of a 
deceased judgment-debtor in the hands of his legal representative, and the latter objects that 
it is not the property of the deceased, but his own property, the case falls under this section 
for the legal representative is not setting up a jus tertii. A person against whom a suit is 
dismissed, is still a party to the suit under Explanation I and an objection to attachment by 
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him will fall under this section.*” So also, when on a debt due by a father, a decree is passed 
against the sons as his legal representatives, an objection by them in execution that the decree 
was not binding on them because the debt was illegal or immoral is one to be decided in 
execution.*” But if the objection is made by the judgment-debtor or his representative, not on 
his own behalf, but on account of a third party as trustee,** or as shebait of an idol,*” or on 
the ground that the property is wakf, the objection is under O XXI, rule 58, and not under 
this section. Where a decree for sale of mortgage property is passed against a mortgagor and on 
his death, his legal representative is brought on record, an objection that the mortgagor had no 
title to the property, does not fall under this section, as the objection relates to the validity of 
the decree.*”” A suit on a mortgage was filed after the death of the mortgagor, against persons 
alleged to be his legal representatives and they pleaded that the properties belonged to them 
in their own right. The plea was overruled, and a decree passed. A subsequent suit by them 
challenging the validity of the decree was held not to be barred as the question did not relate to 
execution, discharge or satisfaction of the decree.*”* In cases where the mortgagee decree-holder 
or his assignee had acquired the equity of redemption in an item of the mortgaged properties 
after the decree, there is a conflict of opinion as to whether the mortgage decree is pro tanto 
satisfied. The preponderance of authority is that it is not, and the equities between him and 
the judgment-debtors can only be determined in a separate suit.*”? So also an objection that 
the debt in respect of which decree was obtained against the father (who had died subsequent 
to the passing of the decree) did not exist, as a fact, did not, in the special facts of that case, fall 
under this section.°*° 


In a money suit for realization of bank loan, a decree was passed in favour of the bank. In 
the execution proceeding filed by the bank, the properties of the judgment-debtors were put to 
auction. In course of the execution proceeding, the judgment-debtors filed objection that the 
delay on the part of the decree-holder in selling the property has fetched lesser price causing 
loss to the judgment-debtors. However, the judgment-debtors offered other properties which, 
if sold, would satisfy the decree. It was held by the Orissa High Court that the dwelling-house 


of judgment-debtors will not be sold, and steps be taken to consider other properties offered 
for sale.**! 


When a judgment-debtor seeks the setting aside of a sale by invoking O XXI, rule 90 of the 
CPC, he is accepting the factum of the sale or the reality of the sale and is only questioning 
it on the basis of the material irregularities referred to in O XXI, rule 90. In a case where the 
judgment-debtor is proceeding under section 47 of the CPC, he attacks the sale either on the 
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ground that it is void, or that it is voidable on grounds of illegality, not covered by O XXI, 
rule 90 of the CPC. Where O XXI, rule 90 applies, section 47 is not available.*” 


If a decree is passed against the Karnavan as the manager of a Malabar Tarwad, the executing 
court has jurisdiction to determine the decree-holder’s right to execute the decree against the 
other members of the Tarwad.®” 


[s 47.23] Objections to Attachment by Sale by Third Parties 


If the objection was made by a third party, the position, until the Amendment Act, 1976 
was passed was that he could proceed either under O XXI, rule 58 or by a suit®” but the claim 
could not be dealt with under this section.*” Now a suit is not possible and the claim by such 


a third party would be under O XXI, rule 58 as amended.**° 


[s 47.24] Execution Purchaser 


There has been a large body of case law relating to questions arising after the sale of the 
judgment-debtor’s property in which the auction purchaser was concerned. These questions 
fell into two classes: 


(a) where questions arose between the decree-holder on the one hand and the judgment- 
debtor on the other hand, the auction-purchaser being only interested in the result; 
and 


(b) where questions arose between the auction-purchaser on the one hand and a party 
to the suit or his representative on the other hand. 


As regards (a), there was no difficulty since these were questions between the parties to 
the suit and therefore they fell under this section.” It was well-settled that as between the 
judgment-debtor and the decree-holder, an objection to the sale in execution could only be 
taken in execution and the old section 244, corresponding to this section, was held to prohibit 
a suit by a party or his representative against an auction-purchaser.*** The leading case on the 
subject was Prosunno Kumarv Kali Das.®® A judgment-debtor, therefore, can seek to set aside 
an execution sale: 


(i) on deposit under O XXI, rule 89; 
(ii) for material irregularity under O XXI, rule 90; 
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(iii) for fraud under O XXI, rule 90; and 


(iv) for other reasons, e.g., that the sale is illegal or a nullity for want of notice under 
O XXI, rule 22,%*° 


or under O XXI, rule 66;*! 


(v) or that the judgment-debtor has been adjudged insolvent and the decree gives no 
charge upon land,*” 


(vi) that the property is not liable to attachment and sale;*** 


(vii) that the sale is in contravention of O XXXIV, rule 14;% that the sale was not 
warranted by the terms of the decree;**? as for example where the properties 
themselves were sold, though the decree directed only the sale of mortgage, rights 
over them;**° 

(viii) that the property sold did not belong to the judgment-debtor;*” that the decree- 
holder had purchased without leave of the court;*** 


(ix) that the decree had been adjusted;*” 
(x) that the sale is invalid having been held after a stay order;®”° 


(xi) that the property sold was that of the decree-holder instead of the judgment- 
debtor;**! 


(xii) that the receiver had purchased the property in court sale without the sanction of 
the court.®” 


An order setting aside an auction sale for non-payment of deposit as provided by O XXI, 
rule 85, is one under this section whether the auction-purchaser is the decree-holder or a 
stranger.” Where the auction-purchaser deposited the balance amount under O XXI, rule 85, 
but failed to lodge the receipt therefore, and the court ordered resale, an application for review 
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of such order is within this section.** In general, a party can attack an execution sale only in 
execution proceedings and not in a separate suit. A person against whom the suit is dismissed 
is a party and a suit by him to set aside an execution sale is barred.*” 


The section is very wide, and in a sense, all questions relating to execution, discharge or 
satisfaction of the decree that arise between the decree-holder and the judgment-debtor fall 
under this section. The section, however, must be so construed as not to render, redundant, 
the other provisions of the CPC, e.g. rules 89, 90, and 91 of O XXI.°* It has been held that 
an application by the decree-holder for confirmation of the sale on the judgment-debtor’s 
failure to carry out the terms of the arrived at in a proceeding under O XXI, rule 90 is an 
application under this section.*” But an order allowing an application by the decree-holder 
under O XXI, rule 66 for reduction of upset price in a sale does not.*** An application by the 
judgment-debtor to set aside a sale on the ground of failure to affix the sale proclamation in 
any part of the property, proclaimed for sale, falls under this section and not under O XXI, 
rule 9.%° Broadly stated, when a sale in execution of a decree whose validity is not questioned, 
is attacked on the ground that it is not merely irregular but illegal and void, that must be 
done by a proceeding under this section and not in an independent suit.*” As regards (b), 
i.e., questions between the auction-purchaser on the one hand and a party to the suit or his 
representative on the other hand cases fell into two classes: 


(i) cases where the decree-holder himself was the purchaser and the judgment-debtor 
claimed to set aside the sale; and 


(ii) cases arising between the auction-purchaser and the judgment-debror and where 
the former sought to recover possession of the property purchased by him. 


In such cases, the property may have been purchased by the decree-holder with the leave 
of the court under O XXI, rule 72 or by a stranger. Even where the decree-holder himself 
was the purchaser, two questions used to arise, viz, whether for the purpose of recovering 
possession of the property the decree-holder purchaser was a “party”’ to the suit within the 
meaning of this section or whether he had ceased to be a party to the suit by reason of his 
purchase and whether the question as to delivery of possession to him was one relating to 
“execution, discharge or satisfaction”. In such a class of cases, it was held that so far as the 
judgment-debtor was concerned, he had to proceed by an application under this section.®®' 
But as regards the judgment-creditor purchaser there was a conflict of opinion on both the 
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points. The High Courts of Madras,” Calcutta®® and Nagpur*™ held that the decree-holder 
retained his character as a ‘party’ to the suit though he was also the purchaser and the question 
as to delivery of possession to him was one which related to execution of the decree. The High 
Court of Madhya Pradesh also took the view that dispute as to possession between the decree- 
holder auction-purchaser and the judgment-debtor was one falling within this section®® and 
so also such a question between the decree-holder auction purchaser and a transferee from the 
judgment-debtor subsequent to attachment.*® 


According to the other view, which was held by the Allahabad,**” Patna, Bombay,*® 
Lahore,*”? and Rangoon*’' High Courts, a decree-holder-purchaser stood on the same footing 
as a stranger purchaser so that he could proceed either under O XXI, rule 95 or by a suit for 
possession. The reasoning was that either the question of possession to such a purchaser was 
not one relating to execution*”* or that the decree-holder-purchaser on his purchase, ceased to 
be a party to the suit. The cases in which it was held that the decree-holder-purchaser ceased, 
on his purchase, to be a party were not correctly decided in view of the Privy Council’s ruling 
that such a purchaser continued to be a party even after purchase by him.*”* If the decree- 
holder-purchaser is obstructed in obtaining possession by a stranger claiming bona fide to be in 
possession on his own account, the question would not be within the purview of this section 


but within the purview of O XXI, rule 97 and rule 101, as recently amended and not by a suit 
as held earlier.°”* 


Similarly, if the decree-holder purchaser were to be obstructed in obtaining possession by 
the judgment-debtor and a stranger to the suit, the case would not fall under this section. 
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But the remedy would not be by a suit as held in earlier decisions’ but by an application 
under O XXI, rules 97 and 101 as amended by the Amendment Act, 1976. Some of the 
Allahabad cases where questions were raised as to whether the decree-holder-purchaser was 
or was not the representative of the decree-holder, are no longer relevant as the remedy of a 
decree-holder where possession by him is resisted is by way of an application to the executing 
court under O XXI, rule 97 and not by a suit. 


Under the section, as it stood before its amendment by Act 66 of 1956, where a stranger 
auction-purchaser sought to recover possession from the judgment-debtor, the questions raised 
were: 


(i) whether such a purchaser was the representative of either party to the suit; and 


(ii) whether, the question of possession by him was a question relating to execution, 
discharge or satisfaction of the decree. 


The conflict of opinion as regards question (2), has been already referred to. On the question 
whether a stranger purchaser is a representative or not and if so, whose representative, there 
was conflict. The High Courts of Bombay*” and Patna?” held that he was not a representative 
of either party to the suit. On the other hand, the Calcutta? and Allahabad”? High Courts 
held that he was not the representative of the decree-holder but that he was the representative 
of the judgment-debtor. In Madras, there was conflict within the high court itself, until such 
conflict was sought, though not successfully, to be resolved by a full bench in Veyindramuthu v 
Maya Nadan.* The Lahore view was that a stranger purchaser was not the representative of 
the judgment-debtor.**' For the view of Oudh Court.®® The Nagpur High Court held that 
a dispute between a stranger auction-purchaser and the judgment-debtor regarding delivery 
of possession is one relating to execution and further that such an auction-purchaser is the 
representative of the decree-holder and therefore such a question would fall under the purview 
of this section.** 


All the high courts“ seemed to hold that where an auction-purchaser, who is a stranger, was 
resisted in obtaining possession by the judgment-debtor of the property purchased by him in 
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execution, he could apply for delivery of possession under O XXI, rule 95 and that this section 
would not apply either because he was not the “representative” of the decree-holder or because 
the question as to delivery of possession to him was not one relating to execution, discharge or 
satisfaction. The Bombay view was that an auction-purchaser, even if he were the benamidar 
for the decree-holder was a stranger.*® In Madras, the Full Bench decision in Veyindramuthu's 
case**° was treated as an authority for the proposition that an auction-purchaser, though he be 
a stranger, must proceed by an application under this section and not by a suit. But this view 
was changed in a later Full Bench case®®” where it was held that when the judgment-debtor or 
any one at his instigation resists or obstructs the stranger auction-purchaser, the latter must 
proceed under O XXI, rule 97 and not under this section. 


Apart from cases under O XXI, rule 95, questions relating to execution may arise in 
different ways. The High Court of Allahabad held that where property not included in the 
mortgage deed or in the mortgage decree was sold and delivered to a stranger purchaser in 
execution, the judgment-debtor could not apply under this section and that his remedy was 
by a suit. The Madras High Court following Veyindramuthu’s case, held that it was this 
section which applied.*® A Full Bench of the Allahabad High Court has held that an auction- 
purchaser under a decree which has been, after confirmation of the sale, set aside as a result 
of a separate suit, could apply under this section for recovery of the purchase money from the 
decree-holder.®” But a Full Bench of the Madras High Court has held that where the sale was 
set aside in execution by an application under O XXI, rules 89, 90 or 91, the auction-purchaser 
could obtain refund under O XXI, rule 93, but where the sale turned out to be futile as the 
result of a finding that the judgment-debtor had no saleable interest in the property, in a suit 
by a third party after confirmation of the sale, the remedy was by way of a suit.®” In the face of 
such a medley of conflicting views, it was time for the legislature to intervene and resolve the 
conflicts. This was done, though partially, by Act 66 of 1956 which amended the explanation 
to the section by providing that for purposes of this section, a purchaser at a sale in execution 
of the decree is a party to the suit. Consequently, a purchaser at an execution sale, whether he is 
the decree-holder or not, is a party to the suit and the question raised earlier whether he was a 
representative or not and if so, whether, of the decree-holder or of the judgment-debtor ceased. 
The result of the amendment was that all questions arising between the auction-purchaser and 
the judgment-debtor had to be decided by the executing court and not by a separate puit? 
In spite of the amended explanation, it was still necessary in order to bring the dispute under 
this section, that it must relate to execution, discharge or satisfaction of the decree. Thus, with 
the changed explanation, the earlier decisions dealing with the question whether an auction- 
purchaser is, or is not, a party to the suit and the distinction between a decree-holder purchaser 
and a stranger purchaser have lost their relevance.®? But if a right to file a suit was available to 
a stranger auction-purchaser under the law as it stood before the amendment, that right would 
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still survive since the amended explanation, did not expressly or by necessary implication take 
away such a right.®* The partial lacuna left by Act 66 of 1956, regarding the question as to 
when a question is to be regarded as one relating to execution, has now been filled in by the 
Amendment Act, 1976 which by the new Explanation II has enacted that not only an auction- 
purchaser is to be deemed to be a party to the suit wherein the decree has been passed but 
also that all questions relating to delivery of possession of such property shall be deemed to 
be questions relating to execution, discharge or satisfaction. Henceforth, all questions relating 
to delivery of possession between an auction-purchaser, whether he is a decree-holder or a 
stranger and the judgment-debtor and his representatives are to be determined under this 
section. Under section 47, Explanation II(a), the auction-purchaser is deemed to be a party. 
Under Explanation II(b), questions relating to possession are deemed to be questions relating 
to execution etc. Hence, such questions when raised by or against an auction purchaser, have 
to be determined by the court executing a decree, and not by separate suit.*” 


[s 47.25] Application by an Auction-purchaser for Costs on Improvements — 
When Sale Set Side 


If the order confirming a sale is set aside and the auction purchaser applies for compensation 
as regards improvements made by him, the application does not fall under this section. It does 
not relate to the execution, satisfaction or discharge of the decree. But the court can act under 
section 151.96 


[s 47.26] Sub-section (3): Inquiries as to Who is Representative of a Party 


The question whether a person is a legal representative of a party so that execution should 
proceed against him is one to be decided by the court in execution.*” An application by a 
person who claims that the decree-holder on record is a benamidar and that he is the heir of the 
true decree-holder is not within this section.** The court, no longer, has the option of staying 
the execution proceeding until the matter is settled by suit. This sub-section is ancillary to sub- 
section (1) and is limited to questions relating to the execution, discharge and satisfaction of 
a decree, and does not apply to the determination of a question between rival representatives 
of one party.*” The same rule applies when the question arises in execution proceedings as 
to whether a certain person is a transferee of a decree, for a transferee of a decree is, as stated 
above, a “representative” of a party within the meaning of this section. Until the amendment 
of the definition of “decree” by the deletion of the words ‘section 47’ in section 2(2) by the 
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Amendment Act, 1976, an order determining whether a person is a representative of a party 
was a decree and therefore appealable.”” This is no longer the position. 


If the transferee of a decree dies pending execution, the executing court has power, under 
this section, to inquire whether the transferee was merely a benamidar for another and to allow 
the real owner to execute the decree.” 


[s 47.27] Stay of Execution 


The words “or to the stay of execution thereof” which occurred in section 244 after the 
words “execution, discharge or satisfaction of the decree” were omitted in 1908. As a result 
of the deletion, two possible views were entertained. One was that the words were omitted 
because they were thought superfluous, as a plea that the execution may be stayed was 
equivalent to the plea that the decree should not be executed and it was thus a question relating 
to the execution of the decree.” The other view was that they were deliberately omitted and 
therefore questions relating to stay of execution were no longer within the section.” The 
Lahore High Court, after considering all the authorities, took the former view™ and held that 
an order staying execution was one relating to the execution of the decree in the same way that 
an order dismissing an application for execution as time-barred would so relate and that the 
only difference between the two was that in one there was temporary suspension, while in the 
other there was prohibition. It has been held that a person who has stood as surety for costs and 
against whom a decree for costs has been consequently passed is a judgment-debtor within the 
meaning of section 2 (10) and can therefore apply for stay of execution of the decree pending 
an appeal therefrom.” The High Court of Rajasthan, in Sohanmal v Rajmal,® held that the 
question whether an order staying execution is appealable or not, depended on whether it 
finally decided any question as to the rights and liabilities of parties is no longer correct law in 
view of the amendment of the definition of a decree in section 2(2). 


An order made at the instance of an interim receiver under section 52 of the Provincial 
Insolvency Act, 1920 stopping a sale, does not fall under this section.” The courts are 
normally slow in staying the execution of a decree unless some cogent reasons are placed before 
the court.’ 
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[s 47.28] The term “execution has not been stayed” 


The term “execution has not been stayed” (Under Section 9 (2); Presidency Towns 
Insolvency Act (3 of 1909)) could only mean an execution which is possible in a civil court 
under CPC. The order as such not being capable of execution in a civil court under CPC, it 
must be taken as being not capable of execution as it stands today.” 


[s 47.29] Sub-section (2)— Its Omission 


Sub-section 2 was introduced in this section, in order to give legislative sanction to the 
practice followed by the courts under the earlier CPC. It enabled the court to treat an application 
under this section, as a suit or a suit as an application. If an application was brought, the court 
could treat it as a suit but then it had to be disposed of by itself and the parties were not to be 
referred to a separate suit.” Conversely, if a suit was brought for determination of a question 
which fell under this section, the court had a discretion, either to dismiss it or treat the plaint 
as an application under this section and dispose it of accordingly, provided of course, that the 
court in which the suit was brought, had jurisdiction to execute the decree”"' and the execution 
was not time-barred.”!* An application for execution could be treated as a suit, only when 
the court in which it was made, had jurisdiction to try it.?'? Accordingly, a small cause court 
could not convert an application by a sub-tenant claiming relief under the Rent Act into a suit 
for declaration of title.”'* The power was discretionary’!> and therefore no appeal lay against 
an order under the sub-section though the definition of “decree”, as it then stood, brought 
such an order within it.”'® The discretion being judicially exercisable, its exercise had to be in 
accordance with law.” The power was also exercisable by an appellate court which could treat 
a plaint filed in the lower court as an application and the decree brought before it in appeal as 
an order under this section. But the appellate court also would not exercise its discretion unless 
the court which passed the decree had jurisdiction to execute the original decree’? and the suit 
was filed within the period of limitation prescribed for applications under this section.”’” In a 
case where a party, instead of applying under this section, filed a suit which he prosecuted up 
to the stage of a second appeal, the High Court of Allahabad refused to exercise its discretion 
to treat the plaint as an application.” A minor, objected in execution proceedings that he had 
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not been represented by any guardian ad litem in the suit but the executing court refused to 
entertain the objection as one affecting the validity of the decree. 


On appeal from that order, the Allahabad High Court treated the application as a suit 
and made a declaration that the decree was not binding on the minor.””' Conversely, when 
a minor filed a suit to set aside a sale on the ground that he was not properly represented in 
the execution proceedings, it was held that the sale was not binding on him, but that that 
question should be agitated in execution proceedings and accordingly the plaint was treated as 
an execution application.’ 


These powers have now been withdrawn by the legislature omitting sub-section 2 from the 
section. The omission is in pursuance of the legislative policy that all questions between the 
parties to the suit in which the decree was passed and their representatives should be disposed 
of under this section and not by a suit and further that an order made in such applications is 
not a decree from which an appeal would lie. The omission had to be logically effected since 
the power of the court to convert an application into a suit and vice versa ceased to be relevant, 
or in consonance with the amendments carried out in this section as also section 2(2). 


[s 47.30] Where a Sale is Sought to be Set aside on the Ground of Fraud 


It has been stated above, that the procedure for setting aside a sale on the ground of fraud 
in publishing or conducting the sale is by an application under O XXI, rule 90 and not by a 
separate suit. But an execution sale may also be challenged on the ground that the decree on 
which it is founded, is itself tainted with fraud, and in this case, the remedy is by a regular suit. 
The following are the leading cases on the subject: 


(i) A suit will lie to set aside a decree and the sale held in execution of the decree where 
both the decree and sale are impeached on the ground of fraud.*” The reason is that 
the question of the validity of a decree can only be determined by a regular suit.” 


(ii) A obtains an ex parte decree against B. In execution of the decree, a certain property 
belonging to B is sold and purchased by C. The decree is then set aside under O 9, 
rule 13. B, thereafter, sues A and C to set aside the sale challenging not only the 
sale, but also the decree, on the ground of fraud. The suit is not barred under this 
section; B is entitled to show that the decree was obtained by fraud, and this can 
only be done in a regular suit.” 


[s 47.31] Setting aside Sale —Instances 


A bare reading of section 47 of the CPC shows that its scope is very wide and comprehensive 
enough to include all questions relating to the execution, discharge, or satisfaction of the 
decree. The question about saleability of the judgment-debtors interest in a property attached 
in the execution proceedings is held to be a question which falls within section 47. 
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Following are the illustrations of sales which are held to be liable to be set aside under 
section 47 of the CPC. 


(i) A sale in contravention of section 99 of the Transfer of Property Act, 1882 is 
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928. 
929. 
930. 
J31. 
932. 
933. 
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(ii) 


(iii) 


(iv) 


(v) 


(vi) 


(vii) 


(viii) 


(ix) 


void, notwithstanding that a third party is the purchaser and only a portion of the 
property sold was under mortgage. Such a sale may be set aside under the present 
section.” 


Where the decree-holder is himself the auction purchaser and the ex parte decree, in 
execution of which he purchased, has been subsequently set aside under O IX, rule 
13, the sale cannot stand, even though it had been confirmed. An application to set 
aside the sale under such circumstances comes under this section.”” 


A court, in execution of decree, has no jurisdiction to sell property over which it had 
no territorial jurisdiction at the time it passed the order of a sale; such a sale may be 
set aside under this section.”* 


Where, through inadvertence or otherwise, the court orders sale of any property 
in execution of the decree, notwithstanding such previous discharge of it, the sale 
under such order would be null and void as ultra vires. Such a sale may be set aside 
under this section.”” 


The question arising between a judgement-debtor and the auction purchaser as to 
whether certain property was liable to attachment and sale, is one to be determined 
under this section.” 


Where a judgment impeaches the validity of execution proceedings which proceeded 
and led up to the sale of his property, and thus seeks to have sale set aside, his 


remedy lies by application under this section.”*' 


An application to set aside an execution sale on the ground of fraud, the fraud being 
that the decree had been satisfied by payment to the husband of the decree-holder 
on the day before the sale, but the payment was not certified and the sale was held, 
comes within the scope of this section.”*” 


An application by the judgment-debtor asking the court to set aside the sale and to 
restore him to possession of the property not covered by the decree is an application 
relating to the execution, discharge or satisfaction of the decree under this section.’ 


An application to set aside an execution sale on the ground of absence of notice 
of the settlement of sale proclamation, as required by O XXI, rule 66 can only be 
considered under this section.”™ 
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[s 47.32] Appeal 


Before the Amendment Act, 1976, the determination of a question under this section was 
under section 2(2) as it, then was, a decree and as such, unless it was an order under O XLIII, 
rule 1 subject to an appeal and a second appeal. The omission of the words “Section 47” 
from the definition of decree in section 2(2) has now drastically changed the position. An 
application under this section is not a suit. The order determining it is no longer a decree and 
is appealable only if it falls under section 104(1)(i). Sub-section (2) of section 104 provides 
that no appeal shall lie from any order passed in appeal under this section. Orders passed 
under this section are not appealable, unless they are orders falling under O XLIII, rule 1. A 
determination under O XXI, rules 34, 73, 92 or 106 (1) is appealable under O XLIII, rule 1 
read with section 104(1)(i). Such a determination, when it is between the parties to the suit 
or their representatives, would fall under this section but would nevertheless be subject to one 
appeal, if it is also an order falling under O XLIII, rule 1. As regards appeal, therefore, orders 


under this section would be: 
(i) orders also falling under O XLIII, rule 1; and 
(ii) orders not falling under O XLIII, rule 1 and therefore not appealable. 


An order of the executing court refusing to restore an application by the judgment-debtor 
dismissed earlier for default, amounts to confirmation of sale but since it is not a reference 
to set aside the sale, it is not appealable under O XLII, rule 1.°” Disputing from Parshva 
Properties v AK Bose,” the Punjab and Haryana High Court has held that an order under 


section 47 is (after 1976) not a decree and not appealable as a decree.°*” 


Appeals already filed and pending on the date when the Amendment Act, 1976 was brought 
into force i.e., 1 February 1977, are expressly saved by section 97(2) of the Amendment Act.”* 


[s 47.33] Dismissal of Appeal— Effect on Pending Execution 
When the Supreme Court had stayed the execution proceedings pending disposal of the 


civil appeal, after the disposal of the appeal, there was no impediment or bar to continue 
the execution proceedings on the application moved by the appellants to proceed with the 
execution. It was held that the high court committed a manifest error in taking a view that a 
fresh execution petition should be filed after the dismissal of the appeal by the Supreme Court 
as the decree passed by the high court had merged with the decree of Supreme Court and 
the execution petition filed earlier which was pending, was not maintainable. The Supreme 
Court had only confirmed the decree passed by the high court without any alteration or 
modification. Even otherwise, in a pending execution case, amendment could be sought if 
it was needed after dismissal of the appeal, under O XXI, rule 11(2)(d) of the CPC, in the 
execution application, the particular as to whether any appeal has been preferred from the 
decree is to be mentioned. If an appeal has been preferred from a decree and after disposal of 
the appeal necessary information can be given by filing an application, if need be, by seeking 
an amendment. It is one thing to say that the earlier decree passed gets merged in the decree 
passed by the appellate court, yet it is a different thing to say that an execution petition filed 
earlier is not maintainable and that there is a need to file a fresh application for execution after 
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a decree is passed by the appellate court, particularly when the appellate court had stayed the 
execution proceedings filed earlier, it was obvious that the execution proceedings could be 
continued after dismissal of the appeal by appellate court without any alteration.?” 


[s 47.34] Revision 


The exercise of power under section 115 of the CPC is broadly subject to the conditions 
that the decision, i.e., the impugned order, must have been given by a court subordinate to the 
high court, and no appeal lies either to the high court or to any lower appellate court against 
the said decision and in deciding the case, the subordinate court must have appeared to have 
exercised the jurisdiction not vested in it by law or failed to exercise a jurisdiction vested in 
it by law or acted in the exercise of its jurisdiction illegally or with material irregularity. The 
purpose behind section 115 of the CPC is to provide means to an aggrieved party to obtain 
ratification of a non-appealable order. Therefore, for the maintainability of a revision petition 
there must be an error relating to the jurisdiction committed by the court below either by 
way of assumption of jurisdiction which it does not have or failure to exercise jurisdiction 
which it has or by exercising its jurisdiction illegally or with material irregularity. In this case, 
the impugned order is a composite order saddling a special cost of Rs 25,000 against the 
judgment-debtor’s petition besides a direction to the seristedar to calculate the amount due 
under the decree taking into account the compound interest at the rate of 15 per cent per 
annum, capitalising the said interest in the principal sum. The operative part of the decree 
has been quoted above wherein simple interest at the rate of 15%pa had been awarded on 
the principal sum of Rs 2,58,222 w.e.f. 5-10-985, till its realisation. There is no decree in 
this case for payment of compound interest at the rate of 15%pa with annual rest capitalising 
the sum with the principal amount. It is the settled principle of law that an executing court 
has no jurisdiction to go behind a decree. The learned court below has construed the interest 
at the rate of 15%pa as compound interest which is not in the decree. The executing court 
has no right to vary the terms of the decree, however, erroneous it may be in the execution 
proceeding. Therefore, it is a clear case in which the executing court has committed a manifest 
error relating to its jurisdiction which it does not have, and the exercise of its jurisdiction is 
definitely illegal and it equally suffers with material irregularity which has cost irreparable 
injustice to the judgment-debtors petitioner in this case and in this view of the matter, failure 
of justice was occasioned in this case. Viewed thus, the revision filed by the judgment-debtors 
petition is maintainable.” 


The expression “other proceedings” in section 115 of the CPC includes proceedings under 
section 47. As such, revision petition against an order rejecting objection under section 47 of 
the CPC would be maintainable.” 


[s 47.35] Appeal Remanded for Disposal — Effect on Execution 


Where no order for execution of decree was passed at any stage of proceedings and a remand 
order was passed by the Supreme Court in a Special Leave Petition, for hearing appeal by 
appellate court de novo, still the decree of trial court would be executable as the Supreme Court 
judgment was passed neither in affirmation of the decree of the trial court in expressed terms; 
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nor any stay of operation of the decree of the trial court has been granted. Logically, the appeal 
has been restored in the same position as if it were before.” 


In this case to apply principle of merger there must be a decree of the Supreme Court and 
the aforesaid order cannot partake of the character of the decree. The order of remand does not 
decide anything else, rather it is sent for the decision to the subordinate court. It is needless to 
mention that there is a distinction between decree and order.”*? 


It cannot also be said in such a case that the decree of trial court is not in existence in view 
of the order of remand. Unless there is a decree, question of deciding the appeal does not and 
cannot arise. It is absurd to suggest that for the purpose of hearing of the appeal the decree 
would be operative, whereas for execution purpose it is kept in abeyance in view of the order of 
remand. The law cannot be applied discriminatingly in the same context. It cannot further be 
said that because of the order of remand of the Supreme Court, stay of operation of the decree 
had become automatic, as it will defeat the mandatory provision of the other portion of the law 
as O XLI, rule 5 provides for granting stay of operation of the decree by the appellate court.” 


[s 47.36] Orders Passed under Special Statutes 


A dispute between the parties arising out of an order passed under a special statute is within 
this section if it relates to execution, discharge or satisfaction thereof.” Thus, orders passed 
under section 15 of the Bombay Agricultural Debtors Relief Act, 1974;°*° under section 20 of 
the Madras Agriculturists Relief Act, 1938; under section 16 of the Bengal Premises Rent 
Control (Temporary Provisions) Act, 1950; under section 18 of the Madras Buildings (Lease 
and Rent Control) Act, 1946 have been held to be appealable under this section. In view, 
however, of the change in section 2(2) this observation is no longer applicable and though 
such orders would fall under this section, an appeal against them can only lie if they fall under 
section 104(1)(i). 


[s 47.37] Limitation Procedure and Evidence 


An application under this section to set aside a sale inexecution of a decree must be made 
within 30 days from the date of the sale.” But if the sale is void, as where no notice is 
given as required by O XXI, rule 22, it is not necessary to apply to the court to set aside the 
sale. Hence the Article applicable in such a case is the residuary Article 137 which provides a 
period of three years from the date when the right to apply accrues, and not Article 127.°' An 
application under this section by a representative of a judgment-debtor to set aside a sale on 
the ground that the property sold, belongs to him and not to the deceased judgment-debtor, 
is governed by Article 127 and must be made within 30 days from the date of sale.”? In the 
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case of execution against government, limitation does not commence until after compliance 
of section 82 since the decree until then is not executable.” The objections under section 47 
should not be disposed of summarily. It is true that the executing courts are not enjoined by 
the statute to frame issue and dispose of the same in the same manner asa suit. Nevertheless, it 
is under an obligation to decide the dispute in a judicial manner. If the judgment-debtor wants 
to lead evidence, the judge ought to allow an opportunity to prove the assertion made in the 
objection petition. The executing court cannot dismiss the objection petition without going 
into the merits of the case.” A suit was filed for the recovery of profits alleged to have been 
misappropriated by the receiver. It was decreed ex parte. Both the parties to the decree died. 
The successor-in-interest of the decree-holder applied for execution. It was held that succession 
certificate was not needed. The amount in question was not a debt.’ Symbolical delivery of 
possession of the sold properties supported the case of the intervener to be in possession. The 
sale being void, the intervener is entitled to continue in possession and the decree-holder is not 
entitled to interfere with it.” The upset price has some relation to the price which the property 
intended to be sold in the auction is expected to fetch. When the court gives the price, it cannot 
do so merely on the ipse dixit of either of judgment-debtor or the decree-holder. What should 
be the amount to be fixed as the upset price must, therefore, be determined after an objective 
consideration of all the relevant facts to which the court must apply its mind, so as to safeguard 
the interests of the judgment-debtor. The court must, therefore, have before it, the necessary 
material with regard to the nature of the property whether the property is agricultural property, 
the use to which the property was being put, whether the cultivation is dry cultivation or wet 
and such other factors which ultimately go to determine the value of the property.?” If the 
decree is not fully satisfied the decree-holder is entitled to bring the other properties of the 
judgment-debtors to sale. The auction-purchaser similarly has a right to seek permission to 
deposit the entire sale price. The court sales are not an empty formality. The objections, if any, 
regarding confirmation of sale, must be raised before the executing court. Judgment-debtor 
must not be granted interim stay.” Property was sold in execution of a decree suit. A suit to 
set aside the sale was decreed, declaring the decree (which was the subject matter of execution) 
as not binding on the plaintiff. Direction for restitution of suit property was also contained in 
the decree. Decree was not merely declaratory. Considering the long pendency of litigation, 
the Supreme Court directed payment of market value of the suit property by the defendant, 
instead of restitution. On the facts and in the circumstances, and in consideration of the fact 
that the litigation was pending for a long period, the Supreme Court directed that justice and 
equity would be met after assessing the prevailing market value of the disputed house and the 
site as on date and directed the appellant to pay the value thereof within a time to be fixed 
by the district court of Kotah.?” Executing court cannot take additional evidence. It can, 
however, appoint a commissioner to ascertain identity of the property in terms of the decree. 
A compromise decree finally allotted specific properties to the parties. It was held that it was 
executable by itself. Final decree need not be drawn up.” 


953. UOI v K Khandelwal, AIR 1970 Ori 137. 

954. Woolways, shop-cum-office, Chandigarh v Central Bank of India, Chandigarh, AIR 1990 P&H 92. 
955. Snehakana Sur v Abani Bhusan, AIR 1982 Cal 378 (DB). 

956. Jugal Kishore Singh v Lakshmi Kumari, AIR 1981 Ori 121. 

957. Elumalai Naicker v Kishtambal Ammal, AIR 1988 Mad 106. 

958. Venkateshwara Oil Mills v Syndicate Bank, AIR 1989 Kant 225. 

959. Bhanwarlal v Premlata, AIR 1990 SC 623 : (1990) 1 SCC 353. 

960. Lalmuni Devi v Shiv Shankar Tiwary, AIR 1980 Pat 184. 


802 Sec 47 Part II—Execution 


If, the appellate court has dismissed the appeal filed by judgment-debtor against decree 
of trial court, the decree of trial court merges with the decree passed by the appellate court 
and the execution petition filed within 12 years from the date of order of the appellate court 
is not barred by limitation.” The period of limitation for filing execution petition begins 
to run when the decree or order becomes enforceable. Appeal preferred against a decree is 
a continuation of suit. It is the decree of the appellate court only which is enforceable and 
capable of execution and not the decree passed by the trial court.** However, were filing of 
appeal against decree cannot make the decree in executable. The decree remains executable, 
but its execution can be suspended by order of the appellate court as per O XLI, rule 5 (1) or 
by the executing court as per O XLI, rule 5(2).?® 


In the undernoted case,’ the Supreme Court held that section 4(b)(i) of the Pondicherry 
Limitation (Repeal of Local Laws) Act, 1994 would not save the execution petition from the 
bar of limitation, where the execution petition is filed after the period of limitation. In that 
case, the execution petition to execute the decree passed on 22 April 1983 was filed on 10 
November 1995. Earlier execution petition filed by the decree-holder was dismissed for default 
and the petition filed for its restoration was dismissed as not pressed. The Supreme Court 
observed that no execution petition was pending on the date of commencement of the 1994 
Act and as such the savings clause will not be applicable. 


Limitation period for execution is governed by Article 136 of the Limitation Act, 1963 
read with Article 134. Section 47 is not concerned with limitation.°” The Supreme Court 
in Ramanna v Mallaparaju,® laid down that an application by a party to the suit to recover 
possession of the properties which had been taken delivery of under a void execution sale 
would be in time under Article 181 of the Limitation Act, 1908, if it was filed within three 
years of its dispossession. Article 128 of the Limitation Act, 1963 of which the corresponding 
article is Article 165 of the Limitation Act, 1908, lays down that the period of limitation is 
30 days from the date of dispossession, for filing a petition for possession, by one dispossessed 
of immoveable property and disputing the right of the decree-holder or purchaser at a sale in 
execution of the decree. It has been made clear in Rammannas case that this Article applies 
only to applications for being restored to possession by persons other than the judgment- 
debtors as under O XXI, rule 100 of the CPC and applications by judgment-debtors claiming 
relief on the ground that their properties which had been erroneously taken is execution of 
decree, are not governed by it.” The plea of lack of jurisdiction can be raised at any time even 
in second appeal, so also on the execution sides.” The Madras High Court, relying upon 
Bhanwarlal v Satyanarain,® held that each occasion of section gives a cause of action for filing 
an application to remove the obstructions.””’ The provision under Limitation Act, 1908 are 


applicable to proceedings of execution by virtue of O XXI, rule 105 (4).”” 
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Questions to be determined by the Court executing decree Sec 47 803 
[s 47.38] Res Judicata 


Principles of res judicata as also of constructive res judicata apply to decisions in execution 
proceedings as between the parties.””* Therefore, if a judgment-debtor, who might and ought 
to have raised a defence at an appropriate stage, has failed to do so, he would be precluded 
from urging it at any subsequent stage of the proceedings.””? Accordingly, where the court 
is competent to decide a question as to jurisdiction arising from the interpretation or the 
applicability of a statute, even an erroneous decision is binding on the parties.””* Where the 
widow of the judgment-debtor failed to appear in spite of notice under O XXI, rule 22 and 
raise the objection as to the saleability of the property before an order of attachment was made, 
it was not open to her, to subsequently file an application, under this section for release of 
the property even though the property proceeded against was her personal property and not 
belonging to her husband.”” But the dismissal of an application resisting the execution for 
default of the judgment-debtor is not a decision after hearing the parties and therefore does 
not operate as res judicata.””® The decree-holder, after fighting the legal battle for more than a 
decade, succeeded in getting a decree for the restoration of possession of the land in dispute. 
Only symbolic possession was delivered to her, as the land was under crops. There was no 
evidence to hold that the decree-holder consented to symbolic possession in lieu of actual 
physical possession. It was held that the executing court was wrong in drawing an inference 
that the decree-holder was satisfied with mere symbolic possession, merely, because the first 
execution application was allowed to be dismissed in default. Refusal to entertain a second 
execution application on that ground was illegal. Non-appearance of the decree-holder on 
the date fixed by the executing court cannot lead to a conclusion that she was satisfied with 
symbolic possession in lieu of actual physical possession. Such a consent, if any, has to be 
given in the executing court, and even if such consent was given, it could not amount to the 
satisfaction of the decree which was for actual physical possession. Hence, there was no bar to 
the maintainability of the second execution application.” 


See also notes under section 11. 


[s 47.39] Estoppel 


In the case of acquisition of land, the reference court amended its earlier order granting 
compensation. The order in question has attained finality by reason whereof the original 
decree stood amended. The executing court in view of the decision, in itself, could not have 
gone behind the decree. The executing court thus proceeded to pass the impugned judgment 
on a wrong premise. The executing court keeping in view its limited jurisdiction could not 
have gone into the question as to whether the reference court was correct in passing the order 
amending the decree or not. The executing court did not have any jurisdiction to go into the 
said question. A decree passed by a competent court of law can be suitably amended. A decree, 
so amended on an application filed by the claimant for review thereof becomes final. If the 
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state was aggrieved by and dissatisfied therewith it could have taken the matter by filing an 
appropriate application before the high court. But keeping in view of the fact that the said 
order was allowed to attain finality, the court could not have permitted the state to reagitate the 
said question before the executing court by filing an application under section 47 of the CPC 
or otherwise. In a case of this nature the principle of estoppel by records shall come into play.””* 


[s 47.40] Satisfaction of Decree 


Decree sought to be executed was a decree for permanent injunction regarding user of flour 
mill. 


As soon as the possession of the attachakki itself was entrusted back to the decree-holder, 
there could be no further occasion for violating the decree for permanent injunction which 
restrained the respondent/judgment-debtor from using the chakhi or from using the power 
connection for the chakki. Therefore, the entire decree stood satisfied on the delivery of the 
chakki back to the decree-holder.”” 


In law, where a person having two alternative courses of action which are mutually exclusive, 
chooses to adopt one and reject the other expressly or impliedly, then he is said to have elected 
to choose one. He is subsequently precluded from adopting the course which he intended to 
reject. It is known as the doctrine of election. Like estoppel, it is also a child of equity. It is 
founded on the principle that one should not be permitted to approbate and reprobate, that is, 
blow hot and cold at the same time. It has been extended and applied as an aspect of estoppel 
to prevent a person from falling a victim to what would have otherwise resulted in injustice to 
him and unfair advantage to the doctrine of approbation and reprobation, which is akin to the 
law of election and estoppel, applies to those cases where a person has elected to take a benefit 
otherwise than on merits of the claim. Another criterion for the applicability of the doctrine 
is that the person receiving the benefit must have a choice between two rights, and after the 
exercise of the choice, restitution is impossible or inequitable.”*° 


For the purposes of the common law doctrine of election, where a person has an unrestricted 
choice between two mutually inconsistent courses of action which affect his rights, knowledge 
of the right to elect is a precondition to the making of an effective election, and there can be 
no knowledge of the right to elect unless the person knows his legal right as well as facts giving 
rise to those rights.”*’ 


In a case, where the decree-holder bank had filed an execution proceedings under the CPC 
and had simultaneously initiated revenue recovery proceedings under section 69 (2) of the 
Kerala Revenue Recovery Act, 1968 for recovery of Bank debt, it was held by the Kerala High 
Court Division Bench that proceedings under section 47 of the CPC and under section 69 (2) 
of the Act are independent of each other in scope and purport and can be simultaneously 
employed to attain ultimate goal of recovery of the amount. It was not necessary to stop one 
of the processes to continue with the other.” 


The Supreme Court on several earlier occasions had considered the applicability of the 
doctrine of election in legal proceedings. In Bhau Rams case,”™ a five-judge bench of the Supreme 
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Court was hearing an appeal against a pre-emption decree. The defendant had withdrawn 
the pre-emption amount deposited in court. A preliminary objection was raised whether the 
defendant, having taken the benefit from the decree, can challenge the same decree. Mudholkar, 
J, speaking for the majority view, held that the principle that a person who takes benefit under 
an order cannot repudiate that part of the order, which is detrimental to him, on the ground 
that he cannot be allowed to approbate and reprobate, is applicable only to cases where the 
benefit conferred by the order is something apart from the merits of the claim involved. 


In another case,’ a three-judge bench of the Supreme Court, in a suit for redemption, 
held that where the mortgage enjoys benefits under a deed, he must also accept the obligations 
thereunder. 


This doctrine came to be noticed by the Supreme Court again in a case under the 
Securitisation and Reconstruction of Financial Assets and Enforcement of Security Interest 
Act, 2002 (“NPA Act”) and the Debt Recovery Tribunal Act, 1993 (DRT Act). It was held that 
NPA Act is additional remedy to DRT Act and together they constitute one remedy. Thus, the 
doctrine of election does not apply.” SH Kapadia J (as he then was), speaking for the Bench, 
observed as follows: 


In the light of the above discussion, we now examine the doctrine of election. There 
are three elements of election, namely, existence of two or more remedies; inconsistencies 
between such remedies and a choice of one of them. If any one of the three elements is 
not there, the doctrine will not apply. According to American Jurisprudence, 2nd. Vol. 25, 
page 652, if in truth there is only one remedy, then the doctrine of election does not apply. 
In the present case, as stated above, the NPA Act is an additional remedy to the DRT Act. 
Together they constitute one remedy and, therefore, the doctrine of election does not apply. 
Even according to Snell’s Equity (Thirty-first Edition, page 119), the doctrine of election 
of remedies is applicable only when there are two or more co-existent remedies available 
to the litigants, at the time of election which are repugnant and inconsistent. In any event, 
there is no repugnancy nor inconsistency between the two remedies, therefore, the doctrine 
of election has no application.” 


Limit of time for execution 


[S 48] Execution barred in certain cases.—[Rep. by the Limitation Act, 1963 (36 
of 1963), sec. 28 (w.e.f. 1-1-1964).] 


The section, prior to its deletion, was as follows: 


48. (1) Where an application to execute a decree not being a decree granting an 
injunction has been made, no order for the execution of the same decree shall be made 
upon any fresh application presented after the expiration of 12 years from— 


(a) the date of the decree sought to be executed; or 
(b) where the decree or any subsequent order directs any payment of money or the 
delivery of any property to be made at a certain date or at recurring periods, the 


date of the default in making the payment or delivery in respect of which the 
applicant seeks to execute the decree. 


(2) Nothing in this section shall be deemed— 


(a) to preclude the court from ordering the execution of a decree upon an application 
presented after the expiration of the said term of twelve years, where the judgment- 
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debtor has, by fraud or force, prevented the execution of the decree at some time 
within twelve years immediately before the date of the application; or 


(b) to limit or otherwise affect the operation of Art. 183 of the First Schedule to the 
Indian Limitation Act, 1908. 


This section has been repealed by section 28 of the Limitation Act, 1963. In its place, a new 
provision, Article 136, has been introduced which prescribes “for the execution of any decree 
(other than a decree granting a mandatory injunction) or order of any civil court” a period of 
12 years: 

287 [When] the decree or order becomes enforceable or where the decree or any subsequent 
order directs any payment of money or the delivery of any property to be made at a certain 


date or at recurrent periods, when default in making the payment or delivery in respect of 
which execution is sought, takes place: 


Provided that an application for the enforcement or execution of a decree granting a 
perpetual injunction shall not be subject to any period of limitation. 


The period of 12 years prescribed by section 48 is retained under Article 136 and is now 
the only period of limitation. It is therefore no longer necessary to keep the execution alive by 
successive applications within three years for complying with the original Article 182. 


Those interested in pending proceedings under section 48 as it stood before its deletion are 
requested to refer to the commentary under that section contained in the earlier edition. The 
following case decided after the amendment may to such readers be of interest.”** 


Transferees and legal representatives 


[S 49] Transferee.—Every transferee of a decree shall hold the same subject to the 
equities (if any) which the judgment-debtor might have enforced against the original 
decree-holder. 


[s 49.1] Equity of Judgment-debtor 


This is the same principle as that enacted in section 132 of the Transfer of Property Act, 
1882. A right of set-off is an equity, and if the judgment-debtor has the right to set off a cross 
decree under O XXI, rule 18, he has this right also against the transferee of the decree-holder.?®” 
But the question of set-off will arise when the decree will be actually put under execution. The 
court to which an application for transfer of a decree is made cannot go into the question of 
equities under this section.” The section applies to all decrees including mortgage-decrees.””! 
The judgment-debtor is entitled to claim under this section, only those equities which he had 
against the original decree-holder and not against his transferee, and accordingly, a payment 
made by him to a transferee from the decree-holder whose transfer was invalid cannot be set up 


987. Substituted by Act 52 of 1964, section 3 and the Second Schedule, for “Where” (w.e.f. 28-12-1964.) 

988. K Ramayya v VK Nageshwarrao, AIR 1969 AP 250; Sita Devi v Anna Rao, AIR 1970 AP 43; Rameswar 
Sarma v Madan Lal Agarwalla, AIR 1965 Assam 96; LR Goud v Raju Bai, AIR 1971 AP 336; Lalji Raja & 
Sons v Hanraj Nathuram, AIR 1971 SC 974; K Muniswamappa v P Chennakrishnappa, AIR 1971 Mys 
266 : 1 Mys LJ 48; Mitthan Lal v Parwati, AIR 1977 All 236. 

989. Kaim Ali v Lakhikant, (1868) 1 Beng LR 23 (FB); Kristo Ramani v Kedarnath, (1889) 16 Cal 619; 
Sinnu v Santhoji, (1903) 26 Mad 428; Brij Mohan v Manmohan, AIR 1937 All 351 : (1937) All 553. 

990. Dutta v Taribala, AIR 1937 Cal 570. 

991. Sheo Prasad v Lall, AIR 1925 Pat 449 : (1924) 4 Pat 120. 


Transferee Sec 49 807 


against a transferee who has obtained a valid transfer.” A company borrowed a loan from the 
bank, but failed to repay. Consequent upon this, the bank tried to exercise the right of set off 
in terms of the contractual obligations assumed by the petitioners (company), by transferring 
the amounts deposited by petitioners in the current account to the loan account. The question 
arose whether the respondent bank had the right to claim set-off, of the amounts deposited 
in the current accounts by transferring them to the loan account, in order to realise the loans 
advanced to the petitioners, which they had failed to discharge. It was held that the matter fell 
within the domain of the law of contract, and the right of set off claimed by the bank could not 
be denied on the pretext that the transfer of the amounts in the current account would result 
in the negation of the activities of the petitioners in publishing the newspapers, weeklies, etc. 
The enforcement of the doctrine of set off for the amounts to be realised by the bank, cannot 
be said to be arbitrary or mala fide?” 


ILLUSTRATIONS 


(i) A holds a decree against B for Rs 5,000. B holds a decree against A for Rs 3,000. A transfers 
his decree to C. C cannot execute the decree against B for more than Rs 2,000.” 


(ii) A obtains a decree against B for Rs 5,000. B then sues A to recover Rs 2,000. Pending 
B’s suit, C obtains a transfer of A’s decree with notice of B’s suit. A decree is then passed for B 
in his suit against A. C applies for execution against B of the whole decree for Rs 5,000. He is 


not entitled to execute the decree for more than Rs 3,000 as the transfer was taken with notice 
of B's suit.” 


The second illustration is the case of Kristo Ramani v Kedarnath,”® in which it was assumed 
that the assignee must have notice of the equity. However, it is submitted, that it matters 
not that the assignee was, unaware of the equity provided it was existing at the time of the 
assignment;section 132 of the Transfer of Property Act, 1882, illustration (i) and the case of 
Mon Mohan Karmakar v Dwarka Nath Karmakar?” In the latter case, the court said: 

Under section 49 of the Code the assignee (of a decree) stands in no better position than 
the assignor and takes it subject to all the equities and defences, subsisting at the time of 


the assignment, which the judgment-debtor could have asserted against it in the hands of 
the judgment-creditor, notwithstanding that the assignee may have had no notice thereof. 


If the equity is not existing at the time of the assignment there is no right to set-off.” The 
right of a judgment-debtor to ask for a stay of execution under O XXI, rule 29 is an equity 
which binds the assignee of a decree.” An application for stay of execution is maintainable 
under O XXI, rule 29 even though the decree-holder has assigned his decree in favour of a 
stranger pending the suit of the judgment-debtor and the assignee is not a party therein. The 
assignee takes his assignment subject only to the equity in favour of the judgment-debtor 
under O XXI, rule 29 and it is immaterial that the assignee had no notice of the suit.'%° It 
has however, been held by the High Court of Rajasthan that the mere pendency of a suit 
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by the judgment-debtor against the decree-holder is not an equity within this section and 
that consequently, the assignee of a decree does not take it, subject to any decree that may 
subsequently be passed in the suit of the judgment-debtor.'°” 


Court-fee is essentially a matter between the State and the person, who comes to the court, 
as a pauper or otherwise. The person, who raises the question of court-fee, cannot take upon 
itself the role of the state. It has been held by a Division Bench of the Gauhati High Court 
that the fact that the decree has been obtained by a person without paying any court-fee or 
without paying appropriate court-fee, the decree, if validly granted, cannot be held to be in 
executable or a nullity, particularly, when the bona fide of the person who obtains the decree, 
is not challenged or is in dispute.!° 


[S50] Legal representative.—(1) Where a judgment-debtor dies before the decree 
has been fully satisfied, the holder of the decree may apply to the Court which passed 


it to execute the same against the legal representative of the deceased. 


(2) Where the decree is executed against such legal representative, he shall be liable 
only to the extent of the property of the deceased which has come to his hands and 
has not been duly disposed of; and, for the purpose of ascertaining such liability, the 
Court executing the decree may, of its own motion or on the application of the decree- 
holder, compel such legal representative to produce such accounts as it thinks fit. 


SYNOPSIS 


Changes in the Law ... .»..+spi-cbeestacasees [s 50.8] May Apply to Execute the Decree 
[s 50.2] Judgment-debtor Dies arenira 808 Against the Legal Representatives.... 812 
[s 50.3] Judgment-debtor Applying for [s 50.9] To which Court Application 
SINNERS 2000.20 22h ae), 809 Should be Made nm 813 
[s 50.4] Extent of Liability of Legal [s 50.10] Death of Legal Representative......... 813 
Repe encod ccs. aa n 809 | [s 50.11] Legal Representative bound 
[s 50.5] Legal Representative.....).......db+.teseeess 810 by Previous Proceedings»... 813 
[s 50.6] Before the Decree has been [s 50.12] Decree for Injunction s.s.s... 813 
Fally Saeed ee ae eins 811 | [s 50.13] Application of this Section 


Before the Decree has been Passed .... WOE TOE lila. its 815 


[s 50.1] Changes in the Law 


The present section differs from the corresponding section 234 of the Code of Civil 
Procedure 1882, in one respect, viz, that the words “fully satisfied” have been substituted for 
the words “fully executed” .!° 


[s 50.2] Judgment-debtor Dies 


This refers to natural death and not to civil death. If the judgment-debtor becomes a samyast, 
his son is not his legal representative." 


` 
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[s 50.3] Judgment-debtor Applying for Insolvency 
Where property of the judgment-debtor is sold by the decree-holder after the judgment- 


debtor has applied for insolvency, without notice to the official receiver, the sale is a nullity, as 
the adjudication of the insolvent relates back to the date of his petition and the properties of 
the judgment-debtor vests in the official receiver from that date.'°” 


[s 50.4] Extent of Liability of Legal Representative 


It is well settled that legal representative of judgment-debtors are liable for the debts of the 
predecessor to the extent of estate acquired by the legal representative from their predecessors. "6 
This section enables a decree-holder to execute his decree against the legal representative of a 
deceased judgment-debtor. The property that can be attached is the property of the judgment- 
debtor found in the hands of the representative, and the property of the representative, from 
whatever source derived, to the extent of that, which he has wasted out of the assets come to 


his hands without satisfying the debts of the deceased." 


The liability of a legal representative in execution proceedings is confined to the property 
of the deceased which has actually come to his hands. If the decree-holder seeks to make the 
legal representative answerable also for the property of the deceased, which, with due diligence 
on his part would have come to his hands, his proper remedy is by way of suit against the legal 
representative, and not by proceedings in execution under this section. Suit was filed for 
recovery of money and decreed against appellant's husband. Execution of decree was sought by 
attaching movable property of the wife after death of the husband-appellant took the plea that 
she did not inherit any property of her husband and that it was her personal property. Order 
for attachment and sale without considering the matter and in violation of sections 52-53, is 
illegal.” 

Sub-section (2) of section 50 of the CPC makes it very clear that the legal representative is 
liable only to the extent of the property of the deceased, which is inherited by him. Appointment 
of the legal representative on compassionate ground cannot be termed as property inherited 


from his father. Therefore, attachment of salary cannot be ordered against the said judgment- 
debtor.'°"° 


The extent of the liability of the legal representative is decided by the court executing the 
decree and the court may call for an account of the property of the judgment-debtor that 
has come into the hands of the legal representative. The decree-holder must prove in the first 
instance that some assets have come to the legal representative, and the onus is then shifted to 
the latter, to show how the assets including rents and profits have been applied. 


A decree-holder is entitled under this section to have the amount of the decree paid out 
of the assets of the deceased in the hands of the legal representative which have not yet been 
duly disposed of. Hence, the legal representative is bound to pay to the decree-holder, the full 
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amount of the decree, though there may be other creditors of the deceased, and the assets may 
not be sufficient to pay them all in full.'°!? On the death of the judgment-debtor in a motor 
vehicle accident, the amount of compensation awarded by the Accidents Claims Tribunal is 
payable to his real heirs only. The said amount cannot be said to have been part of the estate 
of the deceased. It is, therefore, not liable to be attached in execution of the decree against the 
judgment-debtor, as the asset of the deceased is in the hands of his legal representatives. But 
when the decree was made personally against one of the legal representatives along with the 
deceased, the share of the legal representative in the compensation amount would be liable to 
be attached.'*!’ In a case where the decree restrains a judgment-debtor from doing something 
in his own hand to the detriment of the decree-holder or in derogation of a right claimed by the 
judgment-debtor to enjoy his own property as an owner, the decree could not be understood 
as merely personal and not binding on the representatives or assignees of the judgment-debtor 
in relation to the property in respect of which it is obtained. 4 


[s 50.5] Legal Representative 


The effect of section 50 read with O XXI, rule 22 is that there are two requirements for 
all execution applications against legal representatives. The first is that the application must 
be made to the court which passed the decree and the second is that notice of execution must 
be served on the legal representative. An application for transfer of a decree under section 39 
is not sufficient compliance of this section.“ Legal representative” means a person, who, 
in law, represents the estate of a deceased person, and includes any person who intermeddles 
with the estate of the deceased.‘ Thus, where a judgment-debtor dies and a stranger takes 
possession of his property, the decree may be executed against the stranger, for he is a “legal 
representative” within the meaning of this section.” A residuary legatee in possession of 
the judgment-debtor’s estate is his legal representative although letters of administration have 
not yet been issued to him.'*'* A nominee under an insurance policy has been held to be a 
legal representative of the deceased policy-holder.'™? The purchaser of the business of a firm 
against which a decree has been passed is not the “legal representative” of the firm within the 
meaning of this section. The decree against the firm cannot, therefore, be executed against 
the purchaser.'”° The widow and the daughter of the judgment-debtor remain liable under 
section 50 of the CPC and the provisions of Hindu Succession Act, 1956 on the death of the 
judgment-debtor.'™ 
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[s 50.6] Before the Decree has been Fully Satisfied 


The corresponding section of the Code of Civil Procedure, 1882 (section 234) provided, in 
effect, that if a judgment-debtor died before the decree had been “fully executed”, the holder 
of the decree might apply to the court which passed it to execute the same against the legal 
representative of the deceased. This gave rise to the question as to when a decree could be said 
to be “fully-executed”? It was held by the High Court of Madras that a decree could not be said 
to be “fully executed” until the property attached was sold, and that if the judgment-debtor 
died before sale, his legal representatives ought to be brought on the record; and if the property 
was sold without the legal representatives being brought on the record, the sale was absolutely 
void.'° On the other hand, it was held by the High Court of Allahabad that once the property 
was attached the decree was “fully executed” and that it was not necessary to bring the legal 
representatives on the record and a sale held in their absence was not void. The latter decisions 
were based on the ground that once a property was attached, it was in the hands of the law, and 
the attachment did not abate on the death of a judgment-debtor.'”* At the same time, there 
were cases in which it was held that omission to being the legal representatives on the record, 
did not vitiate the sale, but was at most an irregularity within the meaning of section 311 of 
the Code of Civil Procedure, 1882 [now O XXI, rule 90].'4 It was to remove this conflict 
of decisions that the words “satisfied” has been substituted in the present section for the 
word “executed”. The effect of this alteration in the language is to supersede the Allahabad 
decisions in so far as they hold that after attachment, it was not necessary to bring the legal 
representatives on the record; for a decree cannot be said to be fully “satisfied” merely because 
the property was attached. The words of the enactment that the “holder of a decree may apply” 
have led to a further controversy as to whether a sale held without bringing on record the legal 
representatives of a deceased judgment-debtor was void or voidable. It was held by the Calcutta 
High Court that such a sale was merely irregular and liable to be set aside under O XXI, rule 90, 
on proof of substantial injury.” A Full Bench of the Madras High Court has however held 
that in such a case, the sale is void." The Patna High Court has also followed this view in a 
case where this judgment-debtor died after the publication of the sale proclamation and no 
notice of the execution was, given to his legal representative.” The Calcutta High Court 
has, in a later case,'?* followed the Full Bench decision of the Madras High Court, observing 
that its earlier decision given in Tharangini’s case cannot be considered to be right in view of 
the decision of the Privy Council in Raghunath Das’s case. The question has since been 
considered by a Full Bench of the Calcutta High Court which has held that the omission to 
bring the legal representatives on record rendered the sale a nullity. That is also the view taken 
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by the High Courts of Kerala!®*! and Rajasthan, '° which have observed that the words “may 
apply” meant only that the decree-holder may elect to proceed against the legal representatives 
or not and that when he does elect to proceed against them, he must take proceedings against 
them under this section and that in that context the word “may” mean “shall”. Thus, the 
law may be taken to be well settled that a sale held without bringing on record the legal 
representatives of a deceased judgment-debtor is a nullity. But where an order has been made 
bringing the legal representatives on record and the sale is held, that is not liable to be attacked 
as a nullity on the ground that the order as to representation is erroneous. And where there 
are several legal representatives and only some of them are brought on record, the sale will be 
binding on all of them. 


[s 50.7] Before the Decree has been Passed 


A decree against a person who has died pending the suit without his legal representatives being 
brought on the record is a nullity and cannot be executed against the legal representatives.’ 
But a decree passed by the Privy Council in ignorance of the death of a respondent was held 
not to be a nullity.’ In such a case, it has been held that the decree of the Privy Council may 
be executed under this section against the property of the judgment-debtor, in the hands of his 
legal representatives. !°° 


[s 50.8] May Apply to Execute the Decree Against the Legal Representatives 


Where execution proceedings have been commenced against a judgment-debtor, they can 
be continued after his death by substituting the name of the legal representative in place of 
that of the judgment-debtor in the application for execution already on the files of the court. 
It is not necessary to file a fresh application for execution under O XXI, rule 11.’°*’ At the 
same time notice should be given to the legal representative under O XXI, rule 22. If such 
notice has been served on the legal representative, the order substituting his name can be 
made ex parte.” The Madras High Court has held that if execution is necessary against the 
legal representative of the deceased judgment-debtor, the decree-holder has no option but to 
proceed under this section or to present a fresh application for execution.” It has been held 
that legatees who have taken possession of their legacies, are legal representatives against whom 
execution can be taken under this section.!° 
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[s 50.9] To which Court Application Should be Made 


The application to execute the decree against a legal representative of the judgment-debtor 
should be made to the court which passed the decree.'™' But this is only a question of procedure 
and if the court to which the decree is sent for execution, makes the order that is an irregularity 
which may be waived.'*? The appellate court ought not to interfere where the merits of the 
case are not affected by the irregularity.'°*? Section 50 of the CPC deals with execution of 
decrees of all kinds including that of permanent injunction. Further, the court stated that 


section 50 of the CPC would also be attracted read with O XXI, rule 32 of the CPC. 


[s 50.10] Death of Legal Representative 


If the legal representative of a judgment-debtor against whom execution has been taken out 
under this section dies before the decree has been fully executed, the decree-holder may execute 
the decree against the legal representative, of that legal representative to the extent of the assets 
of the original judgment-debtor that may have come into his hands.'™° 


[s 50.11] Legal Representative bound by Previous Proceedings 


The legal representative is bound by orders passed in execution against the deceased 
judgment-debtor. A obtains a decree against B. A then transfers the decree to C. C applies for 
execution against B, and an order is made for execution after notice to A and B as provided 
by D as, rule 16, [Code of Civil Procedure, 1882], section 232. A then dies, and his legal 
representative D is brought on the record under this section. The order for execution having 
been passed in A’s lifetime, D cannot object to execution on the ground that the transfer to C 
was fraudulent.'* 


[s 50.12] Decree for Injunction 


An injunction obtained against a defendant, restraining him from obstructing plaintiff's 
ancient rights, may, on the death of the defendant, be enforced under this section, against his 
son as his legal representative, by procedure under O XXI, rule 32.” Similarly, a decree for 
an injunction against a manager and representative of a joint Hindu family can be enforced 
after his death against a son who represents the joint family.'*** But such an injunction cannot 
be enforced under this section against a purchaser of the property from the defendant, for an 
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injunction does not run with the land. The remedy of the decree-holder is to bring a fresh 
suit for an injunction against the purchaser,” when the decree is one restraining the owner 
of the property from blasting rocks in his property on a finding that such blasting would 
injuriously affect the adjacent property of the decree-holder. When once a decree is passed, it 
is obvious that the defendant in the suit, judgment-debtor, would be precluded from carrying 
on blasting operation in his property. To say that when he is succeeded by the others, they 
would not be bound by the restrain relating to the enjoyment of the particular property is 
to derogate from the principle of the public policy that there shall be no second litigation in 
respect of the same right and the same property. It cannot be the policy of law that every time 
an assignment of the decree schedule property take place, the decree-holder should institute a 
fresh suit against the assignee, so as to prevent them from disobeying the decree obtained by 
the decree-holder against the original owner of the property. The Bombay High Court has 
held that an injunction can be enforced against a person who has purchased while execution 
proceedings are pending, by virtue of the doctrine of lis pendens.” 


In execution of a decree for perpetual injunction, the liability of the legal representatives 
of the judgment-debtors is limited to the extent of interference which was restrained through 
such decree. It is only such legal representatives who defy the decree that can be proceeded 
against.'°” 


In Muthukaruppa Pillai v Ganesan,” a question arose with respect to executability of a 
decree for injunction where the plaintiff had filed a suit for restraining the defendant-appellant 
from interfering with her rights as Hakdar and Pujari. The Supreme Court laid down that the 
legal representatives of decree holder can execute decree for permanent injunction relating to 
the property or right which is heritable and partible. In such situations, it would be open to 
the decree holder to execute decree against the successor of interest of judgment-debtor also. 


In a subsequent case, the question before the Supreme Court was executability of decree 
for permanent injunction against the legal representatives of judgment-debtor. Relying on 
Muthukaruppa Pillai v Ganesan,” it was held that the executing court could execute the 
decree of perpetual injunction against the legal representatives of the judgment-debtor. The 
court held that the right in a property which is heritable and partible would enure not only 
to the benefit of the legal heir of decree-holders but also would bind the legal representatives 
of the judgment-debtor. It also held that when a judgment-debtor dies before the decree has 
been satisfied, it can be executed against legal representatives. Section 50 is not confined 
to a particular kind of decree. Decree for injunction can also be executed against legal 
representatives of the deceased judgment-debtor. The maxim “actio personalis moritur cum 
persona’ (a personal right of action dies with the person)is limited to certain class of cases and 
when the right litigated upon is heritable, the decree would not normally abate and can be 
enforced by LRs of decree-holder and against the judgment-debtor or his legal representatives. 
It was further held that it would be against the public policy to ask the decree-holder to 
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litigate again against the legal representatives of the judgment-debtor when the cause and 
injunction survives." 


[s 50.13] Application of this Section to Orders 


This section is applicable to orders which are executable as decrees,'°”° 


Procedure in execution 


[S 51] Powers of Court to enforce execution.—Subject to such conditions and 
limitations as may be prescribed, the Court may, on the application of the decree- 
holder, order execution of the decree— 


(a) by delivery of any property specifically decreed; 


(b) by attachment and sale or by the sale without attachment of any property; 


(c) by arrest and detention in prison; °” [for such period not exceeding the 


period specified in section 58, where arrest and detention is permissible 
under that section]; 


(d) by appointing a receiver; or 
(e) in such other manner as the nature of the relief granted may require: 


'58/Provided that, where the decree is for the payment of money, execution by 
detention in prison shall not be ordered unless, after giving the judgment-debtor an 
opportunity of showing cause why he should not be committed to prison, the Court, 
for reasons recorded in writing, is satisfled— 


(a) that the judgment-debtor, with the object or effect of obstructing or 
delaying the execution of the decree,— 


(i) is likely to abscond or leave the local limits of the jurisdiction of the 
Court, or 


(ii) has, after the institution of the suit in which the decree was passed, 
dishonestly transferred, concealed, or removed any part of his property, 
or committed any other act of bad faith in relation to his property, or 


(b) that the judgment-debtor has, or has had since the date of the decree, the 
means to pay the amount of the decree or some substantial part thereof and 
refuses or neglects or has refused or neglected to pay the same, or 


(c) that the decree is for a sum for which the judgment-debtor was bound in a 
fiduciary capacity to account. 


Explanation.—In the calculation of the means of the judgment-debtor for the 
purposes of clause (b), there shall be left out of account any property which, by or 
under any law or custom having the force of law for the time being in force, is exempt 
from attachment in execution of the decree. ] 
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[s 51.1] 


the Local Jurisdictioft,.........00.0.---0-+- 


State Amendment 


Uttar Pradesh Amendment.—After clause (4) the following clause (bb) was added by 
Uttar Pradesh Act 24 of 1954:— 


“(bb) by transfer other than sale, by attachment or without attachment of any property”. 


[s 51.2] 


High Court Amendment 


Calcutta.—In clause a omit the words “or by sale without attachment” between the 
words “sale” and “of any” 


In the proviso omit m words “for reasons recorded in writing” aft the words “the 
Court” and before the words “is satisfied”. 


Add the proviso— 


“Provided also that the Court of Small Causes of Calcutta shall have no power to order 


execution of a decree by attachment and sale of immovable property or by appointing a 
receiver in respect of such property.” vide Cal. Gaz., Pt. I, dated 20 April 1967. 


[s 51.3] Choice of Appropriate Mode of Execution 


The various modes mentioned in this section are not open to the executing court in every 
case. The court ought to be guided by the procedure laid down in the CPC and must resort to 
the method appropriate to each case.'°” It is for the decree-holder to choose in which of the 
several modes mentioned in the section, will he execute the decree, but his option is subject 
to the provisions of the CPC and to the discretion of the court.'°® If the mode of procedure 
provided by the law at the time when execution is sought is different from that prevalent when 
the decree was passed, by reason of an alteration effected in the law in the meantime, the 
altered law must be followed. The decree-holder’s right to execute the decree under section 51 
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is subject to the rules for the time being in force. Section 51 itself provides that it is subject to 
the prescribed conditions and limitations.!%! 


The Andhra Pradesh High Court has held that the decree, be it of any court, including the 
Apex Court, can be subjected to execution and enforced by different modes, may be under the 
provisions of O XXI, rule 35 or section 144 or section 151 of the CPC depending upon the 
facts and circumstances of each case, and the imperative need to give quietus to the litigation 
expeditiously and forever, '° 


Section 51 of the CPC makes it explicit that arrest and detention of the judgment-debtor 
is one of the modes of execution of the decree. Once the decree-holder satisfies the court that 
the judgment-debtor has sufficient means but has neglected to discharge the debt, the court 
cannot dismiss the execution petition on the ground that the decree-holder has alternative 
remedy of getting properties of the judgment-debtor attached. The decree-holder can choose 
any of the modes available to him under section 51 of the CPC.'°% 


Under O XXI, rule 64 makes provision for sale of attached property, while rule 66 takes 
in cases covered by rule 64 and also decrees where attachment is not necessary. Therefore, the 
specific mention of attachment of property in rule 64 would not take away the application of 
rule 66 to decrees for execution of which no attachment is necessary.’ 


[s 51.4] Constitutionality 


Imprisonment of a judgment-debtor in execution cannot be ordered unless the conditions 
given in section 51 are satisfied. Hence, the section does not violate Article 21 of the 
Constitution of India.'°° 


[s 51.5] Enforcing Decree and its Satisfaction: Distinction 


A distinction has to be drawn between the mode of enforcing decree on one hand and actual 
satisfaction thereof; sending a person to prison is a “mode of enforcement’. It is not a mode of - 
satisfaction of the decree. The whole purpose of detaining a person in civil prison is to compel 
a person liable to obey the mandate of a decree who refused to comply with the terms of the 
decree without satisfactory cause. The satisfaction is to be recorded as per the requirement of 
section 51 CPC. Merely because it appeared to the court that there is no possibility to satisfy 
the decree, is not equivalent to the “satisfaction” statutorily required under section 51 read with 
O XXI rule 37 of the CPC to be recorded by the court before proceeding to resort to arrest 
and detention of the judgment debtor.'° The purpose of sentencing him to prison is not to 
wipe out his liability of comply with the decree. A sentence of prison or detention of a person 
in civil prison, is not a substitute for compliance of the decree. It is not a mode of discharging 
or satisfying a decree. The compliance of the decree can only be sought by resorting to these 
penal actions. The liability or obligation flowing from the decree cannot be taken to have been 
discharged by detaining a person liable to comply with the decree, in prison. At the cost of 
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repetition, it may be stated that it is only a mode or method of implementation of a decree 
and/or mandate flowing therefrom. No other view is possible.” 


[s 51.6] Execution of Decree —Writ not Proper Remedy 


Petition seeking writ directing respondent to give all assistance to petitioner in taking over 
management of institutions in pursuance of the decree of a civil court is not maintainable. 
A decree passed by the civil court must be passed in terms of the provisions contained in the 
CPC. The writ petition is not the appropriate remedy therefor. '°* 


[s 51.7] Simultaneous Execution 


Simultaneous execution, both against the property and person of the judgment-debtor, is 
allowed under O XXI, rule 30.!° Under the CPC, there is no statutory provision against a 
number of execution proceedings continuing concurrently. Section 51 of the CPC gives an 
option to the creditor of enforcing the decree either against the person, or the property of 
the debtor; and nowhere has this been laid down that the prosecution against the person of 
the debtor shall not be allowed unless and until the decree-holder has exhausted his remedy 
against the property.'*” For conditions and limitations as to arrest and detention, section 58, 
clause (c) of the operative part of this section has been amended so as to bring it in harmony 
with the limitations and conditions laid down now in section 58. But the court has discretion 
under O XXI, rule 21, to refuse simultaneous execution and to allow the decree-holder to 
avail himself of only one mode of execution at a time.'°”! The privy council has said that “the 
difficulties of a litigant in India begin when he has obtained a decree”,'®”* and the court is not 
justified in refusing execution against the person on the ground that the decree-holder should 
first proceed against the property.” But the Calcutta High Court has said that there may 
be circumstances which would justify such a refusal. Execution should be refused against the 
person when the decree-holder has a mortgage on the property of the judgment-debtor which 
would yield a large surplus. If realised in execution, but which prevents the judgment-debtor 
from raising money on the property.'°’4 The court has power under this section, to order 
delivery of movable property and also to direct conditional attachment of other properties.'°” 


In Subrata Roy Sahara v UOT,'”’ the Apex Court dealt with the scope of sections 51, 55 
and 58 that permit arrest and detention of a person to enforce compliance with court order 
imposing financial liability. The court stated: 


A perusal of Section 51 CPC leaves no room for any doubt that for the execution of a 
decree for payment of money an executing court may order the arrest and detention of the 
judgment-debtor. Section 55 CPC lays down the manner and modalities to be followed 
while executing an order of arrest or detention. A perusal of Section 58 CPC postulates the 
detention of a judgment-debtor for up to six weeks for the recovery of a meagre amount 
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of less than Rs 5000. Where the amount is in excess of Rs 5000, the provision postulates 
detention for up to three months. Interestingly, the first proviso to Section 58(1) CPC 
clearly brings out the purpose of the person's detention. It provides for the concerned 
person's release on the satisfaction of the money decree even before the duration for which 
he had been ordered to be detained. But the second proviso to Section 58(1) CPC provides 
that such an order of detention would not be revoked “without the order of the Court”. 
Another interesting aspect pertaining to the detention of an individual for the execution of 
a money decree is contained in Section 58(2) CPC, which provides that a person who has 
been ordered to be arrested and detained (in the course of execution of a money decree) 
and has been released from jail, would not be treated as having been discharged from his 
debt. In other words, the detention of a judgment-debtor in prison (for the execution of a 
money decree), would not liberate/free him from the financial liability which he owes to 
the decree-holder. It is therefore apparent, from the provisions of CPC, that a court can 
order for the arrest and detention of a person, even for the enforcement of a paltry amount 
of Rs 2000 (and also for recovery of amounts in excess thereof). 


[s 51.8] Section 51, Clause (B) 


The principle underlying clause (b) of the section is that if the property sought to be 
attached is within the limits of the courts jurisdiction, the court can attach and sell the 
property. The fact that the place of business of the judgment-debtor company is outside its 
jurisdiction or that the dividend on its shares is payable only in a place outside its jurisdiction is 
not material.” The words “attachment and sale” in the clause are to be read disjunctively. '°”* 
Therefore, attachment of the property is neither necessary nor an essential step in the process 
of realisation of the decretal amount by sale of the property.'*” Accordingly, where property is 
sold without attachment or under an invalid attachment, it is only a case of irregularity, and 
the sale is not void. 


[s 51.9] Clause (C)—Arrest and Detention 


Section 51, CPC, provides that one of the modes of the execution of a decree is “arrest 
and detention” of the judgment-debtor in civil prison. The proviso to this section restricts 
the power of the executing court to direct the arrest and detention of the judgment debtor in 
execution of the decree for payment of money. The object of the proviso is to afford protection 
to indigent and honest debtors. Therefore, mere non-payment of the amount of the decree is 
not enough to send the judgment-debtor to prison. But if the conduct of the judgment-debtor 
is dishonest or contumacious, he is liable to be arrested and detained. The judgment-debtor 
is not protected if there is element of bad faith in his conduct. If he has the means to pay and 
if he still refuses or neglects to honour his obligation under the decree, he becomes liable to 
imprisonment under section 51, CPC. In short, honest judgment-debtors must be protected 
and dishonest ones should be punished.'**! 


On a combined reading of sections 51(c) and 58 of the CPC, it has been held, that in the 
execution of a decree of prohibitory injunction under O XXI, rule 32, the judgment-debtor 
cannot be detained in a civil prison for more than three months and he cannot be detained 
more than once. Even otherwise, the matter is left to the discretion of the court, and it would 
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be a sound exercise of discretion to treat the judgment-debtor on par with the other judgment- 
debtors and the detention cannot exceed the period of three months, In the instant case, the 
judgment-debtor had already been detained for a period of three months. The order of the 
court for his detention, till he obeyed the decree, was held to be contrary to the provisions of 
sections 51 and 58 of the CPC, read with O XXI, rule 32, besides being arbitrary." Before 
detention in prison can be ordered, the court must be satisfied that the judgment-debtor 
has or had, since the decree, the means to pay. Otherwise, the order may be vitiated by non- 
application of mind.’ 


Mere inability to pay debt and satisfy the degree is no ground to detain the judgment- 
debtor in civil prison. Where there is attempt by the judgment-debtor to evade rigours of the 
decree by fraudulently seeking to transfer property to third party, issuance of warrant of arrest 
is proper.'°** If proper procedure has followed as contemplated under the act before the passing 
of the arrest order, then the arrest order does not require any interference. !°” 


In a case of execution of recovery certificate under the Maharashtra Co-operative Societies 
Act, 1961, where the respondents having means to pay, refused, and neglected to pay the 
decretal amount and did not even bother to reply to the notice of show-cause, the notice was 
made absolute and warrant of arrest directed to be issued against them. ™°®6 


Where an employee under suspension is paid subsistence allowance and accepts the same, 
it cannot be said that he was a man without means to pay the decretal amount. Therefore, 
having accepted to discharge his liability, if he has failed and neglected to do so knowingly and 


deliberately, the petition for his arrest is not liable to be dismissed. "87 


When the judgment-debtor categorically disclosed in his counter-affidavit in the Execution 
Petition, about his salary particulars and expressed in unequivocal terms, his willingness to 
have his salary attached. This conduct cannot either be called as “mala fide” or “deliberate 
refusal” or “negligence” on the part of the judgment-debtor. 


If from the counter-affidavit filed by the judgment-debtor, it could be seen that he has been 
drawing substantial amount towards his salary, the same can be attached for the realisation 


of the decretal amount, instead of resorting to an extreme step of ordering the arrest of the 


judgment-debtor.'°* 


[s 51.10] Arrest of Guarantor 


Where the petitioner, as a guarantor, accepted the terms and conditions of loan granted 
to the principal borrower and suffered a composite decree, he could not contend that the 
judgment-debtor/principal borrower should be directed to sell mortgaged property first and 
for recovery of balance amount, if any, to proceed against principal borrower and guarantor, 
the evidence showed that despite having means the petitioner/guarantor evaded payment of 
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decretal amount, so the order directing arrest of petitioner or guarantor cannot be said to be 
without jurisdiction. 


[s 51.11] Clause (D) 


Refusal or neglect envisages capacity to pay but deliberate non-payment, merely because 
judgment-debtor possesses immovable property, order of detention in civil prison cannot be 
made for his failure to pay. 


It is open to the decree-holder to file a petition for attachment and sale of the immovable 
property. The decree-holder, in this case, has not taken recourse to those provisions. It is 
obvious that he is utilising the provisions of O XXI, rule 38, of the CPC merely as a lever 
to force payment without taking recourse to the proceedings for attachment and sale of the 


immovable property. The petition appears to be wholly mala fide.'°” 


[s 51.12] Receiver in Execution Proceedings 


The appointment of a receiver in execution proceedings is a form of equitable relief which 
is granted on the ground that there is no effective remedy by execution at law.'®! Such a 
receiver has all the powers under O XL, rule 1. The effect of the appointment of a receiver is 
to prevent the judgment-debtor from collecting amounts due from the garnishee. Payment 
made by the garnishee to the judgment-debtor would not operate as a discharge and he 
would still continue to be liable to pay to the receiver. Where the decree-holder is appointed 
as the receiver he collects the debts not as his own money, but as the officer of the court. 
Therefore, he cannot appropriate that money towards money due to him by the judgment- 
debtor;'”? but this should not be resorted to, in order to circumvent a specific legal bar. 
So, an order appointing a receiver in respect of the provident fund of a railway employee 
was discharged." The Supreme Court has now held that the provident fund standing to 
the credit of a retired government servant cannot be attached in view of section 2(a) of the 
Provident Fund Act, 1925, nora receiver appointed for the same.” and likewise, it has been 
held that when there is a legal bar to the attachment of a property, as for example, the salary 
of a private employee before it becomes payable, it cannot be got over by the appointment 
of a receiver.'°* No proceedings, by way of attachment or appointment of a receiver, can 
be taken against properties which vest in the Custodian of Evacuee Property as the same 
is prohibited by section 17 of the Evacuee Properties Act, 1950.'°° The appointment of a 
receiver in execution is, therefore, not a matter of right, and a proper case must be made 
out, to justify the exercise by the court, of its discretion to make the appointment.!%” The 
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discretion is regulated by the provisions of O XL, rule 1, and clause (a) of that rule has 
been altered to allow the court to appoint a receiver after decree.” The court must be 
satisfied that the appointment of a receiver is likely to benefit both—the decree-holder and 
the judgment-debtor—rather than a sale of the attached property, and for this reason, a 
receiver has been appointed to realise an attached decree;'°” to realise a debt attached in 
execution of a decree;''” to collect the rents of an attached property;''”! and to realise a decree 
for maintenance charged upon immovable property.'!°* The court can, on the application of 
the decree-holder of a decree on a simple mortgage, appoint a receiver for collecting the rents 
and profits from the hypothecation for the benefit of the decree-holder.''®* Again, the court 
must be satisfied that the decree is likely to be realised within a reasonable time from the 
attached properties so that the judgment-debtor may not be burdened with property while 
he is deprived of the enjoyment of it.'!™ 


Execution of decree by appointing a court receiver is a mode of execution provided in 
section 51. A receiver cannot be appointed just for the asking. It is within the discretion of 
the court and this discretion has to be judiciously exercised in a fit case. No decree-holder can 
transfer his responsibility to have the decree executed upon the shoulders of a court officer for 
no reason whatsoever." 


In Ma Mya v Ma Mi Kye,” a third share of certain promissory notes had to be realised in 
execution and the Privy Council said that the right method of working out the decree was by 
the appointment of a receiver. Again, in Nawab Bahadur v Kernanai Bank,''” the Privy Council 
upheld the appointment of a receiver to collect the rents and profits of properties which had 
been settled upon the Nawab of Murshedabad and his lineal descendants by the Murshedabad 
Act 15 of 1891, although the receiver was liable to be superseded by the Secretary of State in 
exercise of a power reserved under the Act to apply the rents and profits for the maintenance of 
the position and dignity of the Nawab. It has been held that even if property is not liable to be 
attached and sold by reason of a section in a statute, a receiver can be appointed to liquidate a 
decree from the profits of the property.''°° 


The appointment of a receiver to take charge of the, judgment-debtor'’s property is an 
exceptional remedy and when there is admittedly ample property of the judgment-debtor 
available for satisfaction of the decree, there is no good reason to appoint a receiver. Besides, 
when execution proceedings are to be transferred to the collector, a receiver cannot be 
appointed."'” 
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[s 51.13] Receiver of Properties Outside the Local Jurisdiction 


The court may appoint a receiver of property outside the local limits of its territorial 
jurisdiction. The principle by which the action of a court in effecting sales in execution is 
confined to property situate within its territorial jurisdiction is prima facie not applicable toa 
sale by a receiver which need not necessarily be a sale by public auction as distinct from private 
treaty.'!'° If, according to the law of an Indian state, it was not shown that the son could not be 
made liable for the debts of his father, in respect of property in his hands, liable under Hindu 
law for the debts of the father, a receiver can be appointed of the property in the state. Though 
the court cannot, in such a case, empower the receiver to take possession of the property, it 
can direct the son in possession of the property, to hand over the property to the receiver.” 


[s 51.14] Receiver of Future Maintenance 


The Privy Council has held that though a right to future maintenance cannot be attached 
[section 60(1) (n)], the court may, in a proper case, eg, where provision is made for the 
maintenance of the judgment-debtor out of the income of villages, appoint a receiver for 
realising the rents, and paying there out to the judgment-debtor a sum sufficient for his 
maintenance and the balance to the decree-holder.!!!? The Bombay High Court doubts 
whether the property in the Privy Council decision was really covered by the expression “a 


right of future maintenance” and holds that property which is, at law, unattachable cannot be 
realised by equitable execution.” 


The Madras High Court has followed the Privy Council decision and appointed a receiver 
of future maintenance;''" but in an earlier decision, it had held that a receiver could not be 
appointed, as a right of future maintenance cannot be attached.''* The Lahore High Court 
had, by way of equitable execution, appointed a receiver of a house in which the judgment- 
debtor had a right of residence, though he had no power to transfer the same.'!'® 


[s 51.15] Appeal 


A obtains a decree against B. By consent of parties, C is appointed receiver to take charge of 
certain properties for the execution of the decree. A then applies to the court for the discharge 
of C as receiver, but the application is refused. The order was one relating to “execution” 
within the meaning of section 47, and was therefore, then appealable.''’” An order appointing 


a receiver in execution is one falling in substance within O XL, rule 1, and is as such appealable 
under O XLIII, rule 1(s).!!"8 


[s 51.16] Clause (E) 


This is a residuary clause and comes into play only when the decree cannot be executed 
in the modes provided in clauses (a)—(d).''!? But when the property is attachable, the court, 
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under this clause, in the absence of any specific provision or form, can evolve a prohibitory 
order suitable to the nature of the clause.'!*° However, the clause does not authorise a court to 
read into the decree, a supplementary or alternative relief which is not in it, nor does it enable 
the court to give a mandatory direction to remove something which was not in existence at 
the time of the decree.'!?! Thus, where a decree in a suit for redemption directs the defendant- 
mortgagee to deliver to the plaintiff mortgagor the documents of title relating to the mortgaged 
property, but does not provide for an alternative relief, the court has no power under this clause 
to award damages in execution.!!2? This conclusion might have been arrived at on the simple 
ground that a court executing a decree has no power to add to the terms of a decree. 


[s 51.17] Decree for the Payment of Money 


A decree for the payment of arrears of alimony is a decree for the payment of money within 
the meaning of this section.!!? 


[s 51.18] Lease of the Judgment-debtor’s Land 
The Allahabad High Court recently held that an executing court is bound by methods laid 


down in section 51, and that as the power to lease is not included in the power to sell property, 
lease can only be granted under conditions prescribed in section 72 and section 68 read with 


Schedule III of the CPC.'! The view of the Lahore High Court was to the contrary.'!”° 


[s 51.19] Proviso 


The proviso, together with the explanation added by section 2 of the Code of Civil 
Procedure (Amendment) Act, 1936 restricts the power of the court to direct the arrest of a 
judgment-debtor in execution of a decree for the payment of money. 


Its provisions are mandatory and must be strictly complied with. No order for arrest should 
be made unless the court is satisfied for reasons to be recorded in writing that the judgment- 
debtor should be committed to prison for one of the reasons set out therein.'!”° According to 
the Madras High Court, the inhibition contained in section 51, proviso, applies only to an 
order for detention in prison and not to order for arrest of the judgment-debtor. Therefore, 
where, in the proceedings for execution of a money decree, on the day the matter was called, 
the judgment-debtor was absent and the court acting on the affidavit filed by the decree- 
holder, found that the judgment-debtor had sufficient income, the order of the court directing 
arrest of the judgment-debtor would be valid."'”” 
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In execution of a decree for prohibitory injunction, the judgment-debtor cannot be detained 
for more than three months and for more than one time. Section 58 applies to all decrees. 
This is evident from section 51 which uses the expression “execution of a decree”. There is 
absolutely no reason to prescribe an unlimited period in the case of a decree for prohibitory 
injunction.'!** 


Under the provisions of O XXI, rule 30; O XXI, rule 32 and O XXXIX, rule 2A, for the 
breach of a decree for prohibitory injunction, the judgment-debtor cannot be detained for 
more than three months and for more than one time, according to the Andhra Pradesh High 
Court.'!2? The Andhra Pradesh High Court in the above case dissented from the Gujarat 
decision to the contrary. The Gujarat High Court had taken the view that in the case of decree 
for prohibitory injunction, no time limit is prescribed. According to the Andhra Pradesh High 
Court, however, section 51(c) read with section 58 lays down a limit of three months in the 
case of all decrees, subject to the further limits laid down in the section regarding money 
decree.'!%° The restrictions mentioned in section 51 of the CPC as to arrest and detention, 
apply also where the decree is against the husband for maintenance. In particular, the wife, 
decree-holder, has to satisfy the court that the husband has means to pay. The executing court 
can also act on the presumption that the husband has the means, but the husband should be 
given an opportunity to rebut the presumption.''”! 


In execution of a decree by arresting the judgment-debtor, the burden is on the decree- 
holder to show that the judgment-debtor was resorting to unfair means for avoiding payment. 
In a case, where the judgment-debtor of a money decree was once arrested and thereafter 
released after recording his undertaking about repayments, it was held that this fact itself was 
no ground for his re-arrest. It was also held that the fact that he was pursuing the profession of 
a doctor or that he was proprietor of a hospital, by itself does not ipso facto lead to an inference 
that he has sufficient means to pay decree-debt.'!” 


The Explanation to section 51 of the Code will show that in calculation of the means of the 
judgment-debtor for the purpose of clause (b) of the Proviso, any property which is exempted 
from attachment in execution of the decree either by law or by custom having the force of law 
shall be left out. Thus where execution of a money decree is sought by arrest and detention and 
salary is shown as the means of the judgment-debtor, an enquiry is necessary as to what is the 
attachable portion of the salary in terms of section 60 of the Code.'!* 


The enquiry prescribed under O XXI, rule 40(1) of the Code is not an empty formality. 
Mandatory duty is cast upon the decree-holder to establish as to incapacity of the judgment- 
debtor to pay the decretal amount and to establish intentional evasion to satisfy the decree. 
Acceptance of affidavit of the decree-holder in preference to objection of judgment-debtor for 
issuance of warrant of arrest is erroneous.'!™ 


The object of detaining a judgment-debtor in a civil prison is not to punish him for any 
crime but for enabling the decree-holder to realise the money decreed in his favour, and for 
the purpose of achieving this alone, the conditions in the proviso have been formulated. It is 
some contumacious conduct on the part of the judgment-debtor and not mere inability to pay, 
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which renders him liable to be arrested. Though at a particular point of time the conditions of 
the proviso might have been satisfied, yet if the order passed by the court has not been taken 
advantage of or not given effect to within a reasonable time, the position of the judgment- 
debtor might so change that the conditions set out in the proviso would be considered as no 
longer satisfied.''® The conditions in the proviso are a mandate to the court and are intended 
to protect debtors who cannot pay for reasons beyond their control. Whether the judgment- 
debtor appears or not, the court must satisfy itself whether materials on record bring the case 
within any of the clauses of the proviso;!!* but it has also been held that the conditions as to 
the existence of the grounds specified in the proviso and the court, recording its reasons, apply 
not to an order for arrest but to an order for detention in prison which represents a later and 
a different stage in the proceedings.''*” Under the new proviso, an arrest cannot be ordered 
unless there has been some contumacious conduct on the part of the judgment-debtor. Mere 
inability to pay does not justify an arrest.'!** Where the judgment-debtor having other claims 
to meet, utilised the money for satisfying them, he cannot be held to have neglected to pay the 
same to the decree-holder."!” 


According to the Madras High Court, before making an order for the arrest and detention 
of judgment-debtor, the court should, in suitable cases first order payment by instalments.'!*° 
After hearing the judgment-debtor, the court must be satisfied that the judgment-debtor was 
acting dishonestly or with bad faith. Clause (b) of the proviso to section 51 deals with a 
situation where a judgment-debtor, having the means to pay the amount of the decree or some 
substantial part thereof, refuses or neglects to pay the same. By means of explanation to the 
proviso, property which cannot legally be attached in execution of a decree, is directed to be 
counted out, for the purpose of ascertaining the means or capacity of the judgment-debtor, to 
pay the amount of the decree. Section 51 does not authorise the execution of money decree 
by arrest of the judgment-debtor, except where the judgment-debtor acts in bad faith. There 
can be no legal or constitutional objection for execution of a decree by arrest and detention of 
an individual judgment-debtor, who deliberately refuses or neglects to pay a decretal amount 
while possessing the capacity to pay.“ An order for arrest cannot be passed, merely on the 
allegation that the income of the judgment-debtor was rupees seventy thousand, when there 
is no supporting proof on the record, of such income. Where the judgment-debtor is in a 
position to pay the amount in instalments, such a course should be adopted by the court 
before making an order of committal to prison on the first application. The mere fact that the 
judgment-debtor pays by instalments, does not mean that he has the means to pay the entire 
amount immediately. Similarly, the mere fact that he possesses immovable property, does not 
justify an order of detention in civil prison on his refusal to pay.'!** Judgment-debtor was 
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working in a bank and was having land in which he was raising tobacco crop. He purchased 
cloth on credit. There was failure to pay the amount of credit. Decree against him can be 
enforced by directing arrest and detention in civil prison of judgment-debtor, if he neglects or 
refuses to pay the decretal amount without any reasonable explanation. Every judgment-debtor 
is not immune from arrest. There can be no legal or constitutional objection for execution of 
a decree by arrest and detention of an individual judgment-debtor who deliberately refuses or 
neglects to pay a decretal amount while possessing the capacity to pay.''*? Simple default by 
the judgment-debtor, in payment of the decretal amount to the decree-holder, is not enough 
for the executing court to order his arrest. The decree-holder must prove that the judgment- 
debtor was having enough funds to pay the decretal amount.'!** According to the Madras High 
Court, the court, before making an order for the arrest and detention of judgment-debtor, 
should in suitable cases, first order payment by instalments.'!*? Mere non-payment does not 
mean refusal or neglect to pay. “Refusal” implies that a request was made to the judgment- 
debtor at the time when he had the means to pay and the judgment-debtor declined to make 
any payment. “Neglect to pay” also connotes that when the judgment-debtor could have paid, 
he just omitted to pay, owing to his negligence or carelessness. It may be that the judgment- 
debtor may have had other claims to satisfy or more urgent necessities to meet. He cannot then 
be said to have neglected to pay. 


Where the son and brother of the judgment-debtor filed a suit against him claiming certain 
property as their own and obtained an injunction staying its sale, it cannot be said that the 
judgment-debtor had obstructed the execution of the decree.''*° The onus of proof is on the 
decree-holder to establish that the judgment-debtor has sufficient means to pay the debr.''*” 
Where the judgment-debtor is in possession of a house which he owns, the normal presumption 
is that he is able to pay by sale or mortgage of that house. But there must be evidence to 
show that apart from his owning the house, he is in possession of it and is in a position to 
realise substantial cash by its sale, mortgage or other encumbrance.''**“Refusal” or “neglect” 
envisages capacity to pay, coupled with deliberate non-payment. Merely because judgment- 
debtor possesses immovable property, an order of detention in civil prison cannot be made 
for his failure to pay.'’” A director of a company occupies a fiduciary position; so he can be 
arrested in execution of a decree which the company had obtained against him for loss caused 
by his negligence.'!” In a proceeding instituted for the arrest of the guarantor in civil prison, 
the guarantor is not entitled to raise the plea that he has no means to pay the decree debt. Being 
the guarantor, he is in a fiduciary capacity to pay the account to the decree-holder, which is the 
first requirement of clause (c) of proviso to section 51. Every judgment-debtor, whether he is 
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a principal debtor or a mere guarantor or a surety, has the said obligation to the decree-holder 
in accordance with the nature and circumstance in each case.'!*! Under section 51, proviso 
(c), where a decree is passed against a director of a company for loss caused by him as director 
(to the company), the director can be arrested, because he occupies a fiduciary position.'!”” A 
partner failing to pay money in his hands and received by him on account of partnership is 
not liable as a person acting in a fiduciary capacity. In Prem Ballabh v Mathura Datt,” the 
respondent as the managing partner was liable to render accounts of the partnership assets in 
his hands. On taking of the accounts, it was found that he overdrew the partnership account, 
and a decree was passed against him. No fraud or clandestine dealing was alleged or proved. 
It was held that the decree was not for a sum which he was bound to account in a fiduciary 
capacity and therefore condition (c) of the proviso did not apply. Order for arrest without 
recording reasons, therefore, would be regarded as being without jurisdiction, even if made 
for the second time.'!* It has been held that an order of committal to prison should not 
be made on the first application for execution and that the judgment-debtor should, in the 
first instance, be directed to pay the amount by instalments.''®* For instances in which the 
judgment-debtor was held liable to be arrested on the ground that he was bound in a fiduciary 
capacity to pay the amount, see the cases noted below.'!”° 


The words “fiduciary capacity” mentioned in proviso (c) to section 51, has not been defined 
in the Code or in the General Clauses Act or in Family Courts Act. The relationship between 
husband and wife can be described as fiduciary relationship. In execution of a money decree 
against husband, the husband stands in fiduciary capacity in relation to the wife, because the 
wife walks into the matrimonial home with cash, ornaments and articles belonging to her and 
entrusts the same to her husband.!!7 Relying on dictionaries, Law Lexicons and precedents to 
ascertain the precise scope of the expression “bound in a fiduciary capacity to account,” the 


Division Bench of Kerala High Court observed as follows: 


29. The above discussions lead us to the conclusion that husband and wife relationship 
can be held to be a fiduciary relationship. It also follows that in respect of cash, ornaments 
and articles brought by the wife to the matrimonial home and entrusted to the husband, 
he is bound in a fiduciary capacity to account to the wife whenever she makes a demand. 
Elements of trust are involved in such relationship and in the entrustment of cash/ 
ornaments/articles. We do not, in these circumstances, have any hesitation to agree that 
proviso (c) to s 51 of the CPC squarely applies and the pleas which may be available under 
cls (a) and (b) of s 51 of the CPC shall not be available to a judgment-debtor, if the case 
falls within cl (c).'1°8 


When the decree for the payment of money is passed jointly and severally against two 
or more defendants, there is no question of one being a personal debtor and the other a 
surety. Both are equally liable for the entire amount and the decree-holder is entitled to realise 
the amount from any of them. If the decree-holder wants personal execution, and when his 
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allegations for that purpose are denied, it is for him to satisfy the court, that conditions for 
ordering personal execution are there. When the person carries on a business, it does not 
automatically follow that the business is profitable and that the person carrying on the business 
has the means to satisfy the decree." 


When the decree is for payment of money jointly and severally against two or more 
defendants, there is no question of one being a personal debtor and the other a surety. Both are 
equally liable for the entire amount and the decree-holder is entitled to realise the amount from 
any of them. It cannot be said that in a money decree, personal execution could be ordered 
against a person without affording him an opportunity to show cause why he should not be 
committed to the civil prison and when he shows cause, without the requisite satisfaction, 
simply on the ground that he is a surety. The execution court is concerned only with the 
liability under the decree and is to see whether personal execution could be had against them. 
It is the decree-holder who wants personal execution; when his allegations for that purpose 
are denied, it is for him to satisfy the court that conditions for ordering personal execution 
are there. What is required to be proved is that the judgment-debtors have, or had, since the 
date of the decree, the means or capacity to pay off decree amount or some substantial portion 
of it and they refused or neglected to pay. When a person carries on a business, it does not 
automatically follow that business is profitable and there are means.''® The fact that order for 
detention may not serve the purpose of realising the decretal money, would not be sufficient. 
The legislative intent is clear. The purpose was to act as deterrent to all others and to provide 
an absolute civil liability for those who were found guilty and a decree passed in respect of the 
money in fiduciary capacity.'' 


In order to satisfy whether the judgment-debtor has got means to pay the decree amount, 
filing of affidavit alone is not sufficient. It has got to be proved by adducing evidence both 
orally and documentary. It is only on the basis of the documents filed and the oral evidence 
adduced, the court can come to the conclusion whether the judgment-debtor got the means to 
pay the decree amount or not.''® In a case, the executing court after issuing show cause, did 
not hold any inquiry as contemplated of clause (1) of rule 40 of O XXI nor has complied the 
conditions laid down in proviso to section 51, so as to record his reasons after its satisfaction 
for detaining or sending the judgment-debtor in civil prison. Therefore, the order passed 
without filing the mandatory provisions were not sustained, and were accordingly quashed. 6 


[s 51.20] Explanation 


As by reason of section 168A of the Bengal Tenancy Act, 1885, property of the judgment- 
debtor other than the defaulting tenure or holding cannot be attached and sold in execution 
of the rent decree, the value of such other property cannot be taken into account in estimating 
the means of the judgment-debtor for the purpose of determining the question as to whether 
the judgment-debtor can be arrested." 
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[s 51.21] Operation of Section Subject to any Special or Local Law 


By virtue of section 4 of the CPC, this section must be read subject to any conditions 
or limitations which may be prescribed by any local or special law. Sections 58A and 59 of 
the Madras Estates (Abolition and Conversion into Ryotwari) Act, 1946, which ensure for 
the landholder, immunity from arrest, in execution proceedings are a special law, within the 
meaning of section 4 of the CPC, and have accordingly the effect of overriding this section." 
By virtue of section 17 of the Evacuee Property Act, as amended in 1951, the decree-holder is 
debarred from proceeding in any manner, against any property, declared as evacuee property 
or deemed to be such, in execution of a decree." Section 51 of the CPC is not applicable to 


issue of warrant of arrest under section 281 of Zamindari Abolition and Land Reforms Act, 
1950.19 


The Supreme Court has held that attachment of property made in an execution does not 
get determined when an order of stay is passed under section 4 of the Tamil Nadu Indebted 
Agriculturists (Temporary Relief) Act, 1975. The stay under the Act was only in relation to 
further proceedings in pursuance of the attachment, that is, sale of the attached property. It 
was held that sale of the attached property made during the period of stay is void.!'® 


Raveendran J speaking for the Supreme Court Bench in the above case observed as follows: 


The execution application of the appellant was closed on 15-02-1975 in view of 
Section 4 of the Debt Relief Act staying execution against agriculturists. The stay of further 
proceedings in execution under section 4 of the Debt Relief Act was only for a specified 
limited period. The proviso to section 4 clearly implied that any attachment made in such 
stayed execution proceedings shall continue to be in affect, by providing that the Court 
will have to pass if necessary the orders for custody or preservation of the attached property 
during the pendency of the stay under the Debt Relief Act. Therefore the enactment 
of the Debt Relief Act did not determine the attachment. What was stayed or kept in 
abeyance during the period when the statutory stay of execution operated, was not the 
attachment, but the further proceedings in pursuance of the attachment, that is, sale of the 
attached property. On the expiry of the moratorium period under the Debt Relief Act on 


17-10-1979, the decree holder became entitled to continue the execution by proceeding 
with the sale.!!© 


[s 51.22] Application of the section to Orders passed under the Banking 
Companies Act, 1949 


Under section 45H of Banking Companies Act, 1949, the high court has power to execute 
an order passed under that Act, as if it were a decree, in the modes prescribed in this section.!!”° 
The bank account of the judgment-debtor was attached by the executing court. The order was 
passed on the assumption of an erroneous entry in the bank account, showing credit in the 
account of judgment-debtor, while in fact there was no such amount. The erroneous entry was 
corrected by the bank when detected. In such circumstances, the order of the executing court 


to the bank to pay the decretal amount is not sustainable as the decree is against the judgment- 
debtor and not the bank.!"7! 
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[s 51.23] State Amendment in Uttar Pradesh 
In section 51, after clause (b), the following shall be added as a new clause (bb): 


“(bb) by transfer other than sale, by attachment or without attachment of any 
property.” 7? 


[S 52] Enforcement of decree against legal representative.—(1) Where a decree 
is passed against a party as the legal representative of a deceased person, and the decree 
is for the payment of money out of the property of the deceased, it may be executed 
by the attachment and sale of any such property. 


(2) Where no such property remains in the possession of the judgment-debtor and 
he fails to satisfy the Court that he has duly applied such property of the deceased as 
is proved to have come into his possession, the decree may be executed against the 
judgment-debtor to the extent of the property in respect of which he has failed so to 
satisfy the Court in the same manner as if the decree had been against him personally. 


SYNOPSIS 


[s 52.6] Out of the property of the deceased... 
[s 52.7] Decree Against Wrong Person 
as Heir and Legal Representative....... 835 
[s 52.8] Decree Against Executor who has 
not Intermeddled or Proved.............- 836 


[s 52.1] Scope of the Section ....-.ene..+.--- +--+- 
[s 52.2] Plea of Absence of Assets................... 833 
fs S213) Oss Pendens... Mego I... 833 
eye), ) eee SS eee 834 
[s 52.5] Legal representative.....s.-sseseeeeseseeees 834 


[s 52.1] Scope of the Section 


Section 50 provides for a case where a decree has been passed against a party and the party 
dies before the decree is fully satisfied and the decree is sought to be executed against his 
legal representative. The present section provides for a case where the decree is passed against 
the legal representative of a deceased person. In the latter case, the legal representative is the 
judgment-debtor.''”’ If such a decree is for payment of money out of the property of the 
deceased, the section allows the decree to be executed against the property of the deceased 
in the hands of the legal representative,''”* but so long as it remains in his hands. In a suit 
by a vendee for refund of consideration against the legal representatives of the vendor on the 
ground that the vendor had no subsisting title, the legal representatives are liable to refund 
only out of the assets of the deceased vendor in their hands.''” If the executor or administrator 
against whom the decree is passed, hands over the property to the legatee or heirs, the property 
cannot be redeemed in execution; a separate suit would be necessary.'!”° In order that the 
section may apply, the decree must not only be against the legal representative, but it must 
also be for the payment of money out of the property of the deceased.''”” The form in which 
the decree is drawn up is not the relevant criterion. So long as the decree in substance directs 
payment out of the property, it is sufficient.’ Where the defendant dies pending the suit and 
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his legal representative are brought on record, it is essential that the decree should be passed 
against them. It was accordingly held that a decree passed against the deceased defendant 
and not the legal representatives was bad and inexecutable.'!” It is not, however, competent 
for the court to pass a decree against the legal representatives so as to make them personally 
liable.''®° A decree which merely states that the money is recoverable from the assets of the 
deceased without specifying in whose hands they are, is invalid and inexecutable.'!*! The court 
has no discretion to limit the decree that a particular item of the deceased’s property should 
be first proved against.''*? Whether a decree, passed against a judgment-debtor is sought to 
be executed under section 50 against his legal representatives, or whether the decree itself has 
been passed under this section against the legal representatives, the extent of their liability is 
the same. They are liable only for what has come into their hands as assets of the deceased and 
not duly accounted for.''®* But in so far as the property of the deceased which has come into 
the hands of the legal representative has not been “duly” applied by him, the decree may be 
executed against the legal representative as if the decree was to that extent passed against him 
personally. An executor or administrator under the Indian Succession Act, 1925, section 323, 
is bound to pay the creditors of the deceased “equally and rateably”; if he fails to do so, he 
cannot be said to have applied the assets “duly” within the meaning of this section, and he will 
be personally liable to the extent to which he has not done so. To ascertain whether the assets 
have been duly applied, the court of execution may direct an inquiry into the accounts of the 
executor or administrator.!!*4 The executor or administrator may show that he is not liable, 
as he has duly applied the property of the deceased which has come into his possession. This, 
in English law, is called the plea of plene administravit. In an Allahabad case''® Ashworth J 
differing from Mukerji J held that the plea could be raised in the suit itself. If the executor 
or administrator has paid a legacy and left no assets for the payment to the decree-holder, the 
latter has also his remedy under section 361 of the Indian Succession Act, 1925, and may 
require the legatee to refund. But this remedy must be exercised by suit, and the decree-holder 
cannot, in execution of a decree against the executor or administrator, attach property which 
he has parted with, to a specific legatee.''*° 


Sections 50 and 52 apply in two different situations. Section 52 ates where the defendant 
dies during the pendency of the suit and his legal representatives are brought on record and 
decree is passed against them. Under section 50 the decree is passed against the original debtor 
and the decree is sought to be executed against his legal representatives. Therefore, under 
section 50 the burden is on the decree-holder to show that the property in question has come 
into the hands of the legal heirs. But under section 52 the burden is on the legal representatives 
to show that they have not received the property from the deceased. Thus, in the case of a 
money decree passed against a person who was dead at the time of execution, it was for the 
legal representative/wife to show that she has not received property attached by Bank from her 
deceased husband."'*” 
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If the legal representative is the heir of a deceased Hindu or Mahommedan, every payment 
by the heir on account of debt due by the deceased would be a due application of the assets, 
whether the debts were paid rateably or not. There is no analogy between the case of an 
executor or administrator governed by the provisions of the Indian Succession Act, 1925 and 
of an heir as a legal representative under the Hindu or Mahommedan law.''** Section 52 of 
the Code of Civil Procedure, 1908 adumbrates that a money decree passed against the legal 
representative of the deceased defendant, out of the property of the deceased in his hands, may 
be executed by attachment or sale of that property. If the legal representative fails to satisfy the 
court that he duly applied the property to discharge the debt, or the court is not satisfied of 
his so doing, the court would proceed against the legal representative personally and to apply 
the property by sale to satisfy the decree debt. At the time when the application for passing the 
final decree is filed, it is enough if the legal representative are impleaded, all or any of the legal 
representative or one of the legal representatives of the deceased defendant-judgment-debtor to 
represent the estate of the deceased. If the death of the defendant takes place-pending passing 
of final decree, they may be brought on record under section 151 of the CPC or under O I, 
rule 10 of the CPC."'® 


[s 52.2] Plea of Absence of Assets 


The suit is not the stage at which the question whether the deceased has left behind 
assets can be gone into. It is a matter which must be appropriately determined in execution 
proceedings.''”? And where the decree passed under section 52 specified certain properties 
as the assets of the deceased, the decree-holder was held not barred from proving at the 
stage of execution, that other assets of the deceased had not come into the hands of the legal 
representatives and from proceeding against them.'!”' The burden is on the decree-holder to 
prove that the assets of the deceased have come into the hands of the legal representatives,'!” 
and then it is for the latter to account for them.'!”? If they fail to satisfy the court that they have 
applied the property of the deceased, they are personally liable to the extent of the property 
in respect of which they so fail.” The mere fact that the legal representatives of the deceased 
are parties to the decree which is against the assets of the deceased, does not render them 
personally liable in the absence of an order of the court to that effect.'!” 


[s 52.3] Lis Pendens 


If it could be read from the objections that the objectors had purchased the property much 
before the institution of the suit and their vendor, so also they themselves were not joined as 
parties to the suit. If such was the objection, then application of section 52 of the Transfer 
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of Property Act, 1882 was patently illegal. The order passed by the learned executing court 
cannot be allowed to stand, as not only it is contrary to law but the same is contrary to the 
facts. The order passed by the executing court was accordingly quashed.'!”° Revision petition 
was filed to assailed the orders on the ground that the salaries of the petitioners were attached 
in execution filed against the legal heirs of deceased Smt. Sumitra. The court dismissed 
the revision petition and denied the protection under section 50(2) CPC as deceased Smt. 
Sumitra died during the pendente lite and the petitioners were duly brought on record as her 
legal representatives.'!”” 


[s 52.4] Costs 


It has been held that when a suit is decreed against a legal representative with costs, the 


liability is only to pay the costs out of the assets of the deceased unless the decree otherwise 
provides.” 


[s 52.5] Legal representative 


“Legal representative” means a person who, in law, represents the estate of a deceased 
person, and includes any person who intermeddles with the estate of the deceased, and, where 
a party sues or is sued in a representative character, the person on whom the estate devolves on 
the death of the party so suing or sued."!”” 


Where a legal representative is sued on the ground that he has intermeddled with the 
estate, it is for the plaintiff to establish that the property belonged to the deceased.'*°° A decree 
obtained against one representative without any inquiry as to who are the legal representatives 
of the deceased, cannot bind the other legal representatives who are not made parties. Doctrine 
of “substantial representation” cannot be invoked in such a case.!””' 


As to how far a decree passed against one of several Mahommedan heirs binds the other 
p g 
heirs, see the undernoted case.!?0? 


(As to the liability of Hindu sons for their father’s debts see section 53 below, the Bombay 
Hindu Heirs Relief Act, 1886, and the observations in the judgment of the Full Bench in 
Jamburao v Annappa.'*”) 


[s 52.6] Out of the property of the deceased 


The expression “property” includes the income of immovable property though it cannot 
be both attached and sold.'* Income from a hereditary office in a temple requiring personal 
services is not property of the deceased’ within this section.’ A decree was passed against a 
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Hindu widow as the legal representative of her deceased husband and made realisable from the 
husband's estate in her hands. In order to defeat the execution, the widow made a fictitious gift 
of a house belonging to her husband, in favour of a person. It was held that the decree could be 
executed against the house.'*** This right of the creditors of an ancestor to proceed against his 
assets in the hands of his heirs is lost if the assets are transferred by the latter for consideration 
and without notice of the creditors’ claim; and the right is not revived even if the transfer is set 
aside on the insolvency of the heir under the provisions of the insolvency law.'*”” In one case, 
this section was invoked by a decree-holder to make the legal representatives of the deceased 
judgment-debtor liable to account for the profits received by them from out of the properties 


of the deceased in their hands and to make them available for satisfaction of the decree under 
O XXXIV, rule 6.!7°8 


In a case the original defendant expired during the pendency of the suit. The legal 
representatives were not brought on record in the execution proceedings but in the original 
proceedings itself. It was held by the Karnataka High Court that the deceased defendant had 
one-third share in the suit schedule property and a charge has been created under the judgment 
and decree on the said property. Therefore, the decree-holder in executing the said decree 
against the legal representatives of the deceased is bound to proceed for recovery of money out 
of the property of the deceased.” 


Where the decree does not impose a liability on a Hindu widow personally, she can take 
the plea in execution that her personal property cannot be attached. Even where the decree 
purports to impose her personally liable, she can assail that part of the decree in appeal.'7!° In 
an Andhra Pradesh case for the recovery of a decretal debt, the decree-holder brought to sell the 
“Matruka” property of her late husband for the satisfaction of her decretal debt. The sale was 
confirmed and possession was delivered to the auction purchaser. The plaintiffs claimed to be 
the children of the judgment-debtor through his second wife. They subsequently came to know 
that the decree-holder did not deliberately bring them on record, in the execution proceedings. 
Their case was that the entire execution proceedings after the death of the judgment-debtor 
were vitiated by fraud and collusion and the sale was not binding on their shares. The plaintiff 
who claimed to be legal representatives of the deceased judgment-debtor, did not apply to be 
impleaded as such. The auction-purchaser was not a party to the proceedings and was a bona 
fide purchaser, not in collusion with the judgment-debtor or the decree-holder. It was held that 
the court sale, under which the auction purchaser had purchased the suit property, was valid 
and binding, even in respect of the shares of the plaintiff and was not liable to be set aside.'2"" 


[s 52.7] Decree Against Wrong Person as Heir and Legal Representative 


A decree obtained against an executor or administrator of the estate of a deceased person 
is a decree against the estate of the deceased. A decree against a karnavan as representative of 
the deceased binds the estate; and this is so even though there has been a disposition by Will 
of which the plaintiff was not aware;'*'? but a decree obtained against the heir of a deceased 
Hindu or Mahommedan as his legal representative, is not a decree against the estate of the 
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deceased even if the decree provides for the payment of the decretal amount of the property 
of the deceased in the hands of such heir. The question has largely been discussed whether a 
decree obtained against some of the legal representative or against persons wrongly believed to 
be legal representatives, is binding on the estate of the deceased. It was held in some cases that 
a decree obtained by the creditor of a deceased Hindu against a wrong person as his heir cannot 
be executed against the estate of the deceased, in the hands of the rightful heir;!*!* and that if 
the property of the deceased was sold in execution of the decree against a wrong person as heir, 
the auction- purchaser may be dispossessed by the rightful heir.'*’* The Calcutta High Court 
has held that if a plaintiff sues in good faith a person who appears to him to be the proper legal 
representative, the decree binds the estate of the deceased.'*"” 


Likewise, where the plaintiff, in ignorance of a will left by the deceased, sued the heirs 
as legal representatives, it was held that in the absence of fraud or collusion, the estate was 
bound although under the will other persons were entitled to represent the estate. The 
High Court of Orissa has held likewise where the decree was against a person who was in 
possession ascertaining a claim to succeed the estate.'*!® This decision was approved by the 
Madras High Court in Shanmugham v Govindaswamy,'*”’ where it was held that when the 
decree-holder bona fide impleaded a person in possession as the legal representative of the 
deceased defendant, the decree passed against him, bound all the legal representatives. On the 
question whether a decree obtained against some of the legal representatives binds the estate, 
the preponderance of judicial opinion is that it does, provided, however, that the plaintiff 
acted bona fide!’ and was no fraud or collusion. This conclusion is based on the theory of 
substantial representation.'*!” This rule will not apply to cases where there is fraud or collusion 
or where there are circumstances indicating that the trial was not fair or real or where it is 
found that the absent heir had a special defence which was not and could not be tried.'?”° 
This would be the position even when a wrong legal representative is brought on record’?! or 
where a decree is passed without the legal representatives having been brought on record but 
the estate is adequately represented by others. '??? 


[s 52.8] Decree Against Executor who has not Intermeddled or Proved 


A creditor or a deceased debtor cannot sue a person named as executor in the will of the 
deceased, unless he has either administered, that is, intermeddled with the estate, or proved the 
Will. Whether a decree is obtained against such person and property belonging to the estate of 
the deceased is sold in execution of the decree, the sale does not bind the estate. 


[S 53] Liability of ancestral property—For the purposes of section 50 and 
section 52, property in the hands of a son or other descendant which is liable under 
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Hindu law for the payment of the debt of deceased ancestor, in respect of which a 
decree has been passed, shall be deemed to be property of the deceased which has 


come to the hands of the son or other descendant as his legal representative. 


SYNOPSIS 


ae [s 53.5.2] Attachment in Execution 
eke ine. EAW RR on. > ae 839 of Money Decree against 
Ceti. eS. 839 Father: Death of 


[s 53.4] Property in the Hands of the Father Before Sale ...... 841 
a 839 [s 53.5.3] Mortgage Decree Against 

[s 53.5] Liability of Ancestral Property Father: Death of Father 
in Execution Proceedings........-..-+.-++- 840 oS SRE 842 


[s 53.5.1] Money Decree against 
Father: Execution after 
his Death: Partition ......... 840 


[s 53.5.4] Decree Against Sons for 
Father's Debt for Payment 
out of Ancestral Property... 842 
[s 53.6] Debt of a Deceased Ancestor 


arrer 


[s 53.1] Scope of the Section 


This section enacts a rule of procedure and its operation is attracted only when the son is 
under a liability under the Hindu Law. It does not, by itself, create or take away any substantive 
right. It has no application when the ancestor against whom a decree has been passed, is 
still alive." It has been designed to enlarge the class of property liable for execution under 
sections 50 and 52 by deeming certain property to have come into the hands of the legal 
representative as property of the deceased, which, in fact, has not done so. The class of property 
to which the section is applied is property in the hands of a son or other descendant of the 
deceased, which may not have descended to him from the deceased ancestor, but which under 
the Hindu Law, would be liable for the payment of his debt. It is, thus, descriptive of the class 
of property, which can be reached in execution and does not limit the nature of the debt for 
which execution can be levied.'” It has been enacted to enforce the recognised rule of the 
Hindu Law, namely, that members of a joint Hindu family may not escape the payment out 
of joint family property, of any debt incurred and decreed against their father before his death, 
provided that such debt is not tainted by immorality. The Bombay High Court, at one time, 
held that the section was restricted to this case only and was limited to money decrees and to 
property which a son had taken by devolution or succession and not by survivorship.'”° This 
decision was later on overruled by a full bench of that court.'*” The Madras High Court had, 
however, given the section a wider scope and held that it included all cases where property, 
which is liable under Hindu law for the payment of a debt of a deceased ancestor has come into 
the hands of a son, or other descendant. Therefore, a decree passed against a father, as manager 
of a joint Hindu family, for the recovery of property was enforced in execution against a son 
who had taken the property by survivorship.'** The Privy Council has held that section 53 is 
not limitative but descriptive, and is intended merely to enforce a recognised rule of Hindu 
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Law that a son is liable to pay the debt of his father which is not tainted by illegality or 
immorality.” ?? Section 50 is not limited to the execution of decrees for debt, but applies to all 
decrees. If section 53 is considered to be not descriptive but limitative and confined to a decree 
for debt, and if a joint son is not considered to be the legal representative of his father under 
section 50, a decree for possession or a decree other than a decree for a debt obtained against 
a father in a joint Hindu family, would not be enforceable in execution against the son, who 
is joint with his father and is brought on the record as his legal representative. In this case, the 
Bombay High Court held that a decree for an injunction passed against a father as manager 
of a joint Hindu family could be executed against a son who had taken the family property by 
survivorship. In the previous case,'**° such an execution was refused and the son who had taken 
joint family property by survivorship, was held not to be the legal representative of his father; 
but this case was overruled by a full bench of that court’?! and goes against the decision of 
the judicial committee in Rao Bhimsing’s case above on the ground that the decree was against 
the father personally, and not as representing the family. In the case of money decree, if the 
decree is against a coparcener personally, it cannot be executed after his death, against another 
coparcener who has taken the property by survivorship, if he is neither a son nor grandson but 
a nephew, who is under no obligation to pay the debt of the deceased.!?” 


The High Court of Bombay has held that the son of a Hindu, where there has been no 
appointment of an executor or administrator, in law, represents the estate of his father and is, 
therefore, his legal representative within the meaning of section 2(11) of the CPC.'** The Privy 
Council has also held that the son coming into an impartible ancestral estate of a Mitakshara 
family is a legal representative of his father who was the last holder.'*** Hence, where there is 
an allegation that the estate of the father is in the hands of the son, the son is liable to have 
a decree passed against him for the father’s debt, to be recovered only out of any assets of the 
father which may have come into his hands and are not duly accounted for. However, where 
there is a decree against both the father and son, but it is executed only against the father, the 
son’s interest in the joint family property proceeded against, will not be affected.'’* 


This section assumes the existence of a debt; hence, where in a suit against the father on 
a mortgage of ancestral property, the sons are not impleaded but are brought on record after 
the death of the father after the preliminary decree and are not allowed to raise the question 
regarding the binding nature of the debt, the sons are not precluded from disputing the 
existence of the debt itself in a separate suit.'**° 


This section was first enacted in the Code of Civil Procedure, 1908 and a controversy then 
arose whether it applied to pending execution proceedings. It was held in Inderjit v Arshad 
Ali? that it did, whereas in Gummurthi Naidu v Varadappa Chetty,” a different view was 
taken. The question is not one which is likely to arise for decision hereafter, but on principle 
when once it is held that the section enacts a rule of procedure and on that there has been no 
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dispute, the conclusion is inescapable that it must apply to pending proceedings. The Kerala 
High Court has, on this principle, held that the section is applicable to decrees passed before 
the CPC, was extended to the area in question.'?” 


[s 53.2] Hindu Law 


The expression Hindu Law would include in its ambit, the modern legislation on Hindu 


law. It should not be considered as only Hindu law prevailing before the Hindu Succession 
Act, 1956. 


[s 53.3] Decree 


á r ~ F . 0 
The section is not limited to money decrees but applies to all decrees.” 


[s 53.4] Property in the Hands of a Son 


This includes the undivided share of the son in the joint family property which is held by 
himself and other coparceners.'2*! But it will not include the watan property that is in the 
hands of the son, having regard to the provision in section 5 of the Bombay Hereditary Offices 
Act, 1874. It is, however, otherwise if the decree for money had been obtained against the 
watandar father and his son during the life-time of the father.'**? Where a provident fund 
that is standing to the credit of a deceased judgment-debtor is paid to his dependent minor 
son under section 4(1) of the Provident Funds Act 19 of 1925, the amount so paid is not 
part of the assets of the father." This section applies in the case of the sons of a judgment- 
debtor only, and not in the case of his brother,“ or mother,'?“° or father'?*” or uncle.'*** The 
judgments mentioned herein are all prior to the coming in force of the Hindu Succession Act, 
1956, hence, will not be applicable in present circumstances. Where a suit on a mortgage by 
the father was filed against the sons and the grandsons but was dismissed against the latter, it 


was held that the interest of the grandsons in the joint property was not liable to attachment 
under the decree.'7* 


If the father dies leaving sons and also his own father and subsequently the father’s father 
dies, it was held that the decree could not be executed against the ancestral property in the 
hands of the sons.'?*° This view has been dissented from, in the under mentioned case.'”! 
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The expression “other descendant” shall include heirs as mentioned in the Schedule to the 
Hindu Succession Act, 1956. 


[s 53.5] Liability of Ancestral Property in Execution Proceedings 


Under the Hindu Law, when a son or grandson takes any ancestral property by survivorship, 
he is bound to pay out of such property, all debts of his ancestor, not incurred for immoral or 
illegal purposes. In the case of a decree against a Hindu father, there was a conflict of decisions 
under the Code of Civil Procedure, 1882 as to the procedure for enforcing this liability. The 
section settles this question of procedure.'2°* We proceed to consider the subject under the 
following four heads: 


[s 53.5.1] Money Decree against Father: Execution after his Death: Partition 


A and his sons B and C constitute a joint Hindu family owning an ancestral house. D 
obtains a decree against A for Rs 5,000. A dies and on his death, B and C take the ancestral 
property by survivorship. D, whose remedy is not confined to the one-third share of the 
father,'*”> applies for execution of the decree against B and C by attachment and sale of the 
whole of the family house. Is he entitled to do so or must he institute a fresh suit against B and 
C to recover the debt? According to the procedure prescribed by the CPC, D should bring B 
and C on the record as the legal representatives of A under section 50, and then apply under 
that section to the court which passed the decree to execute it against B and C to the extent of 
the ancestral property come to their hands. The words in section 50 are, “to the extent of the 
property of the deceased which has come to his [legal representatives] hands.” According to the 
present section, the ancestral property in the hands of B and C, being liable under Hindu law 
for the payment of A’ debts, is deemed, for the purposes of section 50, to be the property of 
the deceased which has come to the hands of B and Cas the legal representatives of A. If B and 
C object that the debt in respect of which the decree was passed was tainted with immorality, 
the question is one “relating to the execution of the decree” between the decree-holder and the 
“representative” of the judgment-debtor within the meaning of section 47, and it should be 
determined by the court executing the decree.!*4 This coincides with the view taken by the 
High Courts of Bombay and Calcutta under the Code of Civil Procedure, 1882.'*” According 
to the Madras and Allahabad decisions under that Code, a decree against a Hindu father could 
not be executed against ancestral property in the hands of the sons, even to the extent of the 
father’s interest in the property, and the only remedy of the decree-holder was to institute a 
regular suit against the sons. This view proceeded on the ground that the question whether 
the debts were tainted with immorality was not one that could be gone into in execution 
proceedings, and that the sons were not the “legal representatives” of their father so far as the 
ancestral property was concerned within the meaning of section 234 of the Code of Civil 
Procedure, 1882 (now replaced by Code of Civil Procedure, 1908).'”°° These decisions are no 


longer law.'?”” 
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[s 53.5.1.1] Partition.— 


Under Hindu Law, the son, meaning thereby, a male descendant within three decrees, is 
under a pious obligation to discharge, out of his share in the joint family properties, the debts of 
his father which are neither illegal nor immoral even though they are not for purposes binding 
on the family. Being a substantive obligation, it is not destroyed by a partition taking place 
subsequent to the contracting of the debt.'? But judicial opinion was divided on the question 
as to the mode in which this obligation could be enforced after partition. It was held by the 
High Courts of Patna’? Nagpur’ and Bombay'”* that after partition, the creditor could 
not execute a decree obtained against the father alone against the shares allotted to the sons 
on partition but that he must file a suit against him on the debt and execute the decree passed 
therein against the properties that fell to their share. The decisions of the Madras High Court 
on the question were conflicting. In Venkatanarayana v Somaraju,'** it was held by a full bench 
that where a partition takes place after a suit is filed against the manager or father, the decree 
could be executed against the joint family properties which are allotted to the coparcener or 
son as the suit must be taken to have been laid against the manager or father, in a representative 
capacity. But the preponderance of authority was in favour of the view that as the power of the 
father to represent must come to an end on division, a decree passed, thereafter, could not be 
executed against the properties in the hands of divided members.'*® The controversy has now 
been set at rest by the decision of the Supreme Court in Pannalal v Mst Narayani,'* wherein 
it has been held that a decree obtained against the father cannot, after partition, be executed 
against the shares allotted to the sons. 


[s 53.5.2] Attachment in Execution of Money Decree against Father: Death of the 
Father Before Sale 


All the High Courts are agreed that where the father dies after attachment of the ancestral 
property, the proceedings in execution can be continued against the sons.'*° And the Privy 
Council has accepted this view. '7%° The Supreme Coiirt has also now reaffirmed it.!?% In fact, 
having regard to the provisions of the present section, a separate suit against the sons would be 


barred by section 47. 
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[s 53.5.3] Mortgage Decree Against Father: Death of Father Before Sale 


Where a decree is obtained against the father for sale of ancestral property mortgaged by 
him, and he dies before sale, the proceedings in execution may be continued against the sons. 
But the sons, not being parties to the suit, are entitled to raise, in execution proceedings, such 
questions as they could have raised if they had been made parties.'* They can dispute the 
factum of the debt, or they can show that the debt was incurred for immoral purposes and is 
not, therefore, binding on the property.'*® But the Lahore High Court has held that the son is 
not entitled in the case of a mortgage decree to object in execution proceedings that the debt 
is immoral and not binding on him.'’”° 


[s 53.5.4] Decree Against Sons for Father’s Debt for Payment out of Ancestral Property 


In such a case, the decree-holder may proceed to execute the decree by attachment and 
sale of the ancestral property come to the hands of the sons. The proceedings would be under 
section 52. The expression “Property of the Deceased” in that section would be construed in 
the light of the present section. In fact, section 53 is an explanation to sections 50 and 52, 
explaining the meaning of the expression “property of the deceased”. 


It will be seen that, under the present CPC, a creditor can follow the property in the hands 
of the sons or grandsons in execution not only in cases (b), (c) and (d), but also in case (a). 


The four heads set forth above, refer to decree for the debt of a deceased ancestor, but as 
already stated, the section is not limited to such decrees, but includes all decrees against a 
deceased ancestor. 


[s 53.6] Debt of a Deceased Ancestor 


As to debts for which a Hindu son or grandson is liable, see Pannalal v Naraini.'”' 


[S 54] Partition of estate or separation of share.—Where the decree is for the 
partition of an undivided estate assessed to the payment of revenue to the Government, 
or for the separate possession of a share of such an estate, the partition of the estate or 
the separation of the share shall be made by the Collector or any gazetted subordinate 
of the Collector deputed by him in this behalf, in accordance with the law (if any) for 
the time being in force relating to the partition, or the separate possession of shares, 
of such estates. 
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[s 54.1] High Court Amendment 


Karnataka.—Forsection 54, substitute the following section: — 
“S. 54. Partition of estate or separation of share 


Where the decree is for the partition of an undivided estate assessed to the payment of 
revenue to the Government or for the separate possession of a share of such an estate, the 
partition of the estate or the separation of the share of such an estate shall be made by the 
court in accordance with law if any, for the time being in force relating to the partition 
or the separate possession of shares and if necessary on the report of a revenue officer, not 
below the rank of Tahsildar or such other person as the court may appoint as commissioner 
in that behalf” [CPC (Karnataka Amendment) Act, 1995 (Act 36 of 1998), section 2 (w.e.f. 
1-2-2001)} 


[s 54.2] Alteration in the Section 


The word “Government” was substituted for the words “the Crown” by the Adaptation of 
Laws Order 1950. 


[s 54.3] Partition by Collector 


Under section 54 of the Code of Civil Procedure, 1908, the collector can effect partition of 
an estate assessed to payment of land revenue.'?” 


This section is a reproduction of section 265 of the Code of Civil Procedure, 1882 with a 
few verbal alterations. Where a decree has been passed for partition or for separate possession 
of a share of an estate of the description mentioned in this section, the proper authority to 
effect the partition or to deliver possession of the share is the collector; the court has no power 
to do so.'*”* Section 54 does not talk about a final decree. All that is required of a civil court in 
a case for partition of an undivided estate assessed to payment of land revenue of government 
or for the separate possession of a share in such an estate is to pass a preliminary decree and 
declare the rights of the parties and give direction for such partition or separation to be made 
by the collector. Thereafter, the execution is to be effected by the collector. The civil court, after 
passing such a preliminary decree for partition, becomes functus officio and has no jurisdiction 
to act in any manner thereafter so as to pass a final decree or deliver possession to a party in 
accordance with such decree.'””* But the partition intended to be left to the collector is one 
which has some impact upon the revenue and the revenue records. If a decree does not direct 
a share in one or more survey numbers to be separated, there is no reason why the work of 
allotment of the entire survey number assessed to payment of revenue to a particular party 
should be left to the collector.'?”* But aliter where the collector refuses to effect partition.'?”° 


In a suit for partition, once the court passes the decree declaring shares of the parties 
in an undivided estate assessed to the payment of revenue to the government and orders 
division and separate possession of such estate in accordance with the shares so declared, 
then the court is enjoined to direct such partition or separation be effected by the collector 
or any Gazetted Officer subordinate to collector deputed by him in that behalf. Further, in 
order to give meaningful effect to such declaration and direction issued in terms of section 
54 read with O XX, rule 18(1) of the CPC, the court is further enjoined to send the relevant 
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papers to the concerned collector or Gazetted Officer. Once the papers are transmitted to 
the revenue officer, the court passing the decree for partition under O XX, rule 18(1) of 
the CPC becomes functus officio in relation to the decree for partition passed by it and all 
further proceedings for the execution of such decree are to be carried out by the concerned 
revenue officer. The civil court is not the executing court for the purpose of execution of the 
decree for partition of the estate which is subject to the assessment for payment of revenue 
to the government. Being so, the question of approaching the civil court under section 47 of 
the CPC, with grievance regarding non-compliance of such decree or acts in contravention 
thereof or in violation of law by the revenue officer in the course of execution of such decree 
does not arise at all. Certainly, the provisions of O XXI would not be attracted in such 
cases as the execution of a decree is not by the civil court. Being so, neither the provisions 
of section 47 nor those of O XXI of the CPC can be of any help in such cases. Further, the 
matters pertaining to the execution of such decrees cannot be dealt with under the exercise 
of inherent powers under section 151 of the CPC. Undoubtedly, therefore, it can be said that 
the grievance relating to refusal of the revenue officer to execute the decree and therefore, 

direction for the execution to be carried out in terms of the decree, i.e., as per the declaration 

of shares under O XX, rule 18 of the CPC can be entertained by the civil court in exercise 
of its inherent jurisdiction to pass order under section 151 of the CPC for compliance of 
the said declaration, i.e., for execution of the decree in accordance with the terms thereof. 

Therefore, in cases of contravention of provisions of law or transgression of law or non- 

enforceability of the decree for partition on account of events occurring subsequent to the 

passing of such decrees or in relation to the similar such grievances, the limited control which 

can be exercised by the civil courts can be only by way of an independent suit. The bar for 

suit under section 47 of the CPC could be applicable only in cases where the question can 

be determined by the court executing the decree. Once it is clear that the civil court is not 

the court executing the decree for partition of the estate which is subject to the assessment 

for payment of revenue to the government, the bar provided under section 47 of the CPC 

for an independent suit by the parties to the decree cannot come in the way of the party 

approaching the court with such suit regarding the grievance in relation of the execution of 
the partition decree.'?”” 


In a partition suit pertaining to agricultural lands in the State of Maharashtra, the execution 
of decree is to be performed by Collector or his subordinate officer according to the provisions 
of section 85 of Maharashtra Land Revenue Code, 1965 and rules 5, 6, 7 of the Maharashtra 
Land Revenue (Partition of Holdings) Rules 1967. The civil court after passing the decree 
becomes functus officio so far putting the decree-holder in actual physical possession of the 
property. The provisions of O XXI, rule 35 of the CPC do not apply in case of possession of 


agricultural land.'?”® 


[s 54.4] Application of the Section 


If a decree is for the partition of an undivided estate assessed to the payment of revenue 
to government, the section requires that the partition should be carried out by the collector. 
In a case decided by a full bench of the High Court of Calcutta, there was a dictum to the 
effect that the section only applies to a decree which directs distribution of revenue as well 
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as a division of land.'*”? This case has been followed by the Patna High Court.’ There is, 
however, nothing in the section which so limits its operation. In Abdul Razak v Shreenath 


Ghosh,'**! Chief Justice Rankin said: 


It is idle to say that it is open to the plaintiff to insist that it be carried out by a 
commissioner under the civil court merely because he has not asked for partition of the 
revenue. Whether he has asked for partition of the revenue or not, if he has a right to the 
partition of an undivided estate, his right is to a complete partition and it is certainly the 
right of any other party to object to an incomplete partition which would leave his interest 
at the mercy of the plaintiff, if the plaintiff makes default in paying his share. 


It has been held by the Nagpur High Court that a civil court is not competent to effect 
partition of revenue paying property if the parties to the suit had not specifically asked for 
separation of the liability of each of them, as regards payment of land revenue, but if the 
collector refuses to make a partition of the revenue paying property, the civil court can do 
so.'**? Where the share to be divided is assessed to land revenue, the same shall be done by 
the deputy commissioner or an officer authorised by him and not by the court or by the 
commissioner appointed by the court. Where the decree in question was not a decree for 
partition simpliciter but under the decree, the partition was to take effect only if the judgment- 
debtor failed to pay the amount within the stipulated period, it was necessary for the court 
to see as to whether the clause as to partition had become operative before sending the papers 
to the deputy commissioner for partition under section 54 of the CPC. The order sending 
records to deputy commissioner for effecting partition without hearing the purchaser from 
judgment-debtor was improper. It also violates the principles of natural justice.'** 


The section does not apply to the partition of a mouza which is part of a revenue paying 
estate." In such a case, the object of the suit is not to have the parent estate divided into 
several separate estates, but only to divide the lands of the mouza among persons who are 
jointly interested in them.'% 


[s 54.5] For the Separate Possession of a Share of such an Estate 


These words refer to the case of a man whose right is to the possession of an aliquot portion 
or share of the whole estate considered as one. In such a case, the partition is made by the 
collector, as it is the duty of the collector to see that the proper share of the revenue is put upon 
the particular land or share of land.'*” This section does not bar the jurisdiction of a civil court 
to effect a partition of a revenue paying estate where no separate allotment of the revenue is 
asked for, and this applies also to proceedings before the arbitrators.” A person on whom any 
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interest has devolved on account of transfer during the pendency of any suit, or a proceeding 
can participate in the execution proceedings even though his name may not have been shown 
in the decree, preliminary or final. The collector may proceed to make allotment of properties 
in an equitable manner instead of rejecting his claim for such equitable partition on the ground 
that he has no /ocus standi. A transferee from a party of a property which is the subject matter 
of partition, can exercise all the rights of the transferor. Since a party can ask for an equitable 
partition, a transferee from him can also do so.'** | 


[s 54.6] Partition 


The term “partition” in this section, is not confined to a mere division of the lands in 


question into the requisite parts, but includes the delivery of the shares to their respective 
allottees.!??? 


In a suit for possession filed by daughters claiming shares in the property of their father, 
when separate partitions are not claimed, the decree in such a case would be hit by section 54 


and would be inexecutable in absence of identification of separate shares of parties in the suit 
land.!29! 


[s 54.7] Addition of Party after Preliminary Decree 


It will not be permissible to add a party to a suit for partition after the preliminary decree 
if the addition requires the preliminary decree to be reopened to enable the party to reagitate 
matters decided under the preliminary decree because such matters became final. He can, 
however, be added if he has no objection to come on record subject to matters decided under 
the preliminary decree. It would be permissible to add him as party if he wants equities to be 
settled in his favour, as this has to be done under the final decree and the matter is still open 
after preliminary decree. He cannot however be allowed to be added if he wants to contest the 
whole suit on merits.'?”” 


If the petitioners do not want to reopen the decree and they are accepting the decree as it 
is and they only want equities to be settled in their favour they can be added as parties to the 
deukhast proceedings.” 


In a suit for partition of a Joint Hindu Family property, where death of one of the parties 
to the suit occurs subsequent to the passing of the preliminary decree, shares of other parties 
thereby many change. Under such circumstances, the court can pass subsequent preliminary 
decree or amend the preliminary decree already passed. Such order making variation in shares 
is a decree in itself which would be appealable.'?” 
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[s 54.8] Jurisdiction of court to Control Collector's Action 


Where a decree relates to an estate of the kind mentioned in this section, it should not only 
declare the rights of the several parties interested in the property, but should direct the actual 
partition or separation to be made by the collector or any Gazetted Officer subordinate of the 
collector deputed by him in that behalf.'*”? Where a decree is sent by the civil court to the deputy 
commissioner for execution, the latter can delegate the function to his gazetted assistant; but 
the gazetted assistant cannot further delegate that function to the tehsildar. Proceedings taken 
by the teAsildar under such a delegation are without jurisdiction and void. The mere fact that 
the petitioner had a concern in the holding of the auction proceedings and had not protested 
against it, is not of any consequence at all. Therefore, the high court could not refuse to 
interfere with the impugned proceedings of the tehsi/dar, which were without jurisdiction.'?”° 
When a party to a decree, which has been sent to the collector under section 54 dies, or 
becomes insolvent or transfers his interest pendente lite, the collector need not send back the 
case to the court. Section 54 can be so construed that the collector will act in accordance with 
the law (if any) for the time being in force, relating to the partition or the separate possession 
of shares.” After a decree for partition is passed under this section, the court has nothing 
further to do with it by way of execution." This section places the execution of the decree 
entirely in the hands of the collector. But if the collector contravenes the decretal command of 
the court, or transgresses the law for the time being in force, relating to partition, his action is 
subject to the control and correction of the court which passed the decree and sent it to him 
for execution.'?” In such a case, the aggrieved party should proceed by an application under 
section 47, and not by a separate suit.'* Even where directions for partition have been given 
to the collector, by the court, if the partition has not been made or commenced, the court can 
recall the record, if it has been wrongly transmitted or directed." Where a collector has made 
a partition, there is nothing to prevent him from reversing the partition for mistake or other 
causes, before he has passed final orders and returned the proceedings to the court.'* An order 
directing partition by the collector is not a preliminary decree within O XX, rule 18. It is, so far 
as the court is concerned, a final decree and an order transmitting the papers to the collector is 
ministerial and not judicial and not appealable.'*” It is competent to the collector to himself 
entertain an application for partition after a civil court passes a decree." 


It has been held that, an objection that the collector has made an unequal partition is no 
ground for interference by the court with the order passed by the collector.'*°* But in a Madras 
case, where all the parties objected to a partition effected by the collector on the ground that 
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1303. Narasu v Narayanan, AIR 1959 Mys 233 : 1958 Mys 718. 

1304. Prabudayal v Sub-Divisional Officer, Karvi, AIR 1958 All 673. 

1305. Venkataraghava v Venkata Hanumantha, AIR 1945 Mad 336 (FB) : (1946) ILR Mad 10; 
Dev Gopal v Vasudeo, (1888) ILR 12 Bom 371; Shrinivas v Gurunath, (1891) 15 Bom 527; 
Bhimangauda v Hanmat, (1918) ILR 42 Bom 689. 
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it was unequal, the court held that it had power to entertain the objection.’ The section in 
any case does not exclude the right of superior revenue authorities to examine and correct any 
decision or order of the collector in exercise of their appellate or revisional powers.!*°” 


From the statutory definition though relating to payment of court-fees, it appears that 
engagement with the government by the estate holder is required to determine the payment of 
revenue and in absence of such engagement the estate must be separately assessed with revenue. 
The land or immovable property rateably assessed for revenue is not the estate as contemplated 
under section 54 of the CPC. 


The individual land or immovable property enjoyed separately or jointly subject to payment 
of statutory revenue is not covered by the provision of section 54 of the CPC.!%% 


[s 54.9] Estate 


The word “estate” is here used in its ordinary sense.” Sheri lands, that is lands held under 
a lease from government for a fixed period, come within the terms of this section as revenue- 
paying lands’?! but isolated plots of land which fall short of being the share of a co-sharer of a 
mahal do not.'*"' A raiyatwari-holding has been held not to be an “estate” within the meaning 
of the section.1! 


[s 54.10] Estate Assessed to the Payment of Revenue 


This section refers to estates assessed to revenue in one lump sum for the whole estate, 
and not to estates, like the ordinary paddy land holding in Burma, which are assessed at acre- 
rates.'*'? A mouza is generally part of a revenue paying estate, but is not itself an estate assessed 
to the payment of revenue.'*'* The words “estate assessed to the payment of land revenue”do 
not cover lands which have been built upon and become houses or factories.'*"° 


[s 54.11] Limitation 


Where the application for issuance of precepts to the collector, for effecting partition of 
shares in agricultural land accessed to the payment of land revenues as per shares indicated in 
the decree was dismissed merely because the application has been made almost after 45 years 
of the passing of the decree, the court would be considered to have committed serious error 
of law and jurisdiction and the order dismissing the application was liable to be set aside. 
The principle of equity made basis, for the order, could not be made applicable when law of 
limitation does not bar making such an application beyond any period. The law of limitation 
has to be read as provided in the statute, and it does not spring from the common law of the 
country or principle of equity. The application filed by the applicant for issuance of precept to 


1306. Chinna v Krishnavanamma, (1896) ILR 19 Mad 435. 

1307. Paygonda v Jingonda, AIR 1968 Bom 198 : 69 Bom LR 579. 

1308. Ranjit Kumar Chakraborty v Jiban Chandra Chakraborty, AIR 2001 Gau 73. 

1309. Secretary of State v Nundan Lall, (1884) 10 Cal 435. 

1310. Dattatraya v Mahadaji, (1892) 16 Bom 528. 

1311. Ram Dayal v Megu Lal, (1884) 6 All 452; Ram Khelawan v Sriram, AIR 1952 All 191. 

1312. Muttuvayyangar v Kudalalagayyanagar, (1883) 6 Mad 97; Muttuchudambar v Karupa, (1884) 7 
Mad 382. 

1313. Maung Po Nyn v Ma Saw Tin, AIR 1926 Rang 80 : (1927) Rang 206. 

1314. Abdul Razak v Shreenath Ghosh, AIR 1931 Cal 93 : (1931) 58 Cal 122; Roy Kiran v Rama Nath, AIR 
1931 Cal 104 : (1931) 34 Cal WN 895. 

1315. Rameswarnath v Jageshwarnath, AIR 1953 P&H 250 : (1954) ILR Punj 372. 
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the collector for effecting partition of the decree, being not an application for an execution of 
a decree, is not covered by any provisions contained in Limitation Act, 1963,'*'° 


Arrest and Detention 


[S 55] Arrest and detention.—(1) A judgment-debtor may be arrested'*'” in 
execution of a decree at any hour and on any day and shall, as soon as practicable, 
be brought before the Court, and his detention may be in the civil prison of the 
district in which the Court ordering the detention is situate, or, where such civil 
prison does not afford suitable accommodation, in any other place which the '*'*[State 
Government] may appoint for the detention of persons ordered by the Courts of such 
district to be detained: 


Provided, firstly, that for the purpose of making an arrest under this section, no 
dwelling-house shall be entered after sunset and before sunrise: 


Provided, secondly that no outer door of a dwelling-house shall be broken open 
unless such dwelling-house is in the occupancy of the judgment-debtor and he refuses 
or in any way prevents access thereto, but when the officer authorised to make the 
arrest had duly gained access to any dwelling-house, he may break open the door of 
any room in which he has reason to believe the judgment-debtor is to be found: 


Provided, thirdly, that if the room is in the actual occupancy of woman who is 
not the judgment-debtor and who according to the customs of the country does not 
appear in public, the officer authorised to make the arrest shall give notice to her that 
she is at liberty to withdraw, and, after allowing a reasonable time for her to withdraw 
and giving her facility for withdrawing, may enter the room for the purpose of making 
the arrest: 


Provided, fourthly, that, where the decree in execution of which a judgment-debtor 
is arrested, is a decree for the payment of money and the judgment-debtor pays the 
amount of the decree and the costs of the arrest to the officer arresting him, such 
officer shall at once release him. 


(2) The '*!?[State Government] may, by notification in the Official Gazette, declare 
that any person or class of persons whose arrest might be attended with danger or 
inconvenience to the public shall not be liable to arrest in execution of a decree 


otherwise than in accordance with such procedure as may be prescribed by the 
'320/State Government] in this behalf. 


(3) Where a judgment-debtor is arrested in execution of a decree for the payment 
of money and brought before the Court, the Court shall inform him that he may 
apply to be declared an insolvent, and that he [may be discharged] if he has not 


1316. Ramrathibai v Suraj Pal, AIR 1995 Bom 445; Sanna Palaiah v Soncha Boraiah, AIR 1998 Kant 87. 

1317. No displaced person is liable to arrest or imprisonment in execution of any decree for the recovery of 
any debt: see section 30, Displaced Persons (Debts Adjustment) Act 70 of 1951. See also section 29 of 
Army Act, 1950 and Air Force Act, 1950, section 29 of Navy Act, 1957. 

1318. Substituted for “Provincial Government” by AO, 1950. 

1319. Substituted for “Provincial Government” by AO, 1950. 

1320. Substituted for “Provincial Government” by AO, 1950. 

1321. Substituted by CPC (Amendment) Act 3 of 1921, section 2, for “will be discharged”. 
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committed any act of bad faith regarding the subject of the application and if he 
complies with the provisions of the law of insolvency for the time being in force. 


(4) Where a judgment-debtor expresses his intention to apply to be declared an 
insolvent and furnishes security, to the satisfaction of the Court, that he will within 
one month so apply, and that he will appear, when called upon, in any proceeding 
upon the application or upon the decree in execution of which he was arrested, the 
Court [may release] him from arrest, and, if he fails so to apply and to appear, the 
court may either direct the security to be realized or commit him to the civil prison in 
execution of the decree. 


SYNOPSIS 


[s 55.1] High Court Amendment.. rur- -aest [s 55.7] Sub-section (4): Expresses his 
[s 55.2] Changes Introduced by Intention to Apply to be Declared 
the Seetiony e a A ae eee 850 Lt LETS ae ys Rees Seed 852 
[s 55.3] Arrest of Judgment — Debtor.......... 851 | [s 55.8] Sub-section (4): Within one 
[s 55.4] Breaking Open of Outer Door.......... 851 Se ee Se 852 


ey.) | SUD Sechan (2) ........:.,<.cyuenacrenstrasese- 851 
[s 55.6] Sub-section (4): Insolvency After 
Order for AREI. LRN. A. RNA 


sessesssssssssossesssssstsssssesesnssesss 


[s 55.1] High Court Amendment 


Calcutta.—In clause (1) insert the words “Calcutta or” after the words “Civil prison of” 
and before the words “the district in which’; and omit clauses (3) and (4), vide Cal Gaz 
Pt I, dated 20 April 1967. 


[s 55.2] Changes Introduced by the Section 


This section corresponds with section 336 of the Code of Civil Procedure, 1882—except 
in the following particulars: 


(i) Any outer door of a dwelling-house may now be broken to effect the arrest of a 
judgment-debtor in execution of a decree. But the dwelling house must be in the 
occupancy of the judgment-debtor.'*” 


(ii) The security under sub-section (4) must not only be for the filing by the judgment- 
debtor of a petition in insolvency, but also for his appearance, when called upon, in 
any proceeding, upon the application in insolvency or upon the decree in execution 
of which he was arrested.’ 


(iii) A power has been conferred on the local government to exempt certain persons 
from arrest [see sub-section (2)]. 


< 


The words “Provincial Government” in sub-sections (1) and (2) were substituted for 
the words “Local Government” and the words “Official Gazette” in sub-section (2) 
were substituted for the words “local Official Gazette” by para 4 of the Government 
of India (Adaptation of India Laws) Order 1937. 


(iv 


1322. Substitued by CPC (Amendment) Act 3 of 1921, section 2, for “shall release”. 
1323. See sub-section, (1), proviso, (2). 
1324. See notes below: “Discharge of surety.” 
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[s 55.3] Arrest of Judgment — Debtor 


Where the decree holder stated that judgment-debtor was owner of valuable land, the 
statement of another witness corroborated the version of the decree holder but the judgment 
debtor, without filing documents relating to said land, gave an evasive reply by stating that 
he cultivated the same land as the lessee, so the executing court without believing his version, 
directed for his arrest, the said finding of executing court could not be interfered with in 
revision.’ 


[s 55.4] Breaking Open of Outer Door 


The outer door may be broken open where a dwelling house is in the occupancy of the 
judgment-debtor, and he refuses or prevents access thereto. But this does not authorise him 
the breaking open of the outer door of a dwelling house merely because the judgment-debtor 
is to be found in that house. 


[s 55.5] Sub-section (2) 


The sub-section is intended to cover the cases of certain persons or classes of persons 
whose summary arrest might, as in the case of railway servants, be attended with danger or 
inconvenience to the public. 


[s 55.6] Sub-section (4): Insolvency After Order for Arrest 


If a judgment-debtor against whom an order for arrest has been made, is adjudicated 
insolvent without a protection order, the adjudication does not prevent his arrest, and the 
court of execution must require the judgment-debtor to give security under the latter part of 
sub-section (4), that he will appear when called upon in any proceeding in insolvency or upon 
the decree in execution of which he was arrested.'*° 


Where a judgment-debtor, apprehending his arrest in connection with execution of decree, 
filed an application under the Provincial Insolvency Act, 1920, it was held by Andhra Pradesh 
High Court that such application would be premature in view of the specific provision of 


section 55(3) of the Code.!*”” 


In case of execution of a money decree, the duty of the court to inform the judgment- 
debtor that he may apply to be declared insolvent arises only after the judgment-debtor is 
arrested and brought before the court. Thus, where the arrest of the judgment-debtor did 
not take place on the date on which arrest warrant was issued, section 52 of the Provincial 
Insolvency Act, 1920 is not attracted and consequently pendency of Insolvency petition 
filed to adjudicate the judgment-debtor as insolvent would not affect the execution 
proceedings.’ 


1325. K Munir Athnam v D Bhaskar Naidu, AIR 2006 (NOC) 1124 (AP) : (2006) 3 Andh LD 486. 

1326. MVLA Vishwanathan v Abdul Majid, AIR 1925 Rang 305 : (1925) ILR 3 Rang 187. 

1327. Elluri Venkata Sai Surya Prakasa Rao v Guttikonda Srirama Murthy, 2007 (1) Andh LD 152. 

1328. Vaddireddy Venkatata Subba Reddy v Narapureddy Kalyanamma, 2008 (6) Andh LT 673 : 2009 (75) All 
Ind cas 866 : (2008) 6 Andh LD 585. 
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[s 55.7] Sub-section (4): Expresses his Intention to Apply to be Declared 


Insolvent 


This expression of intention is equivalent to a statement made to the judgment-creditor by 
the judgment-debtor of an intention to suspend payment of his debts. It is, therefore, an act of 
insolvency as defined in s 9 of the Presidency-Towns Insolvency Act, 1909.13 


w 


[s 55.8] Sub-section (4): Within one month 


The court has no power to extend the period of one month for applying for adjudication. 
Section 148 does not apply to such a case.!? The word “month” is introduced into this section 
by way of defining the obligation of the surety. The intention expressed is to be declared 
insolvent and not to he declared insolvent at the end of a month provided nothing does turn 
up.133! 


[s 55.9] Sub-section (4): Discharge of Surety 


Sub-section (4) makes it clear that where a security bond is passed in the terms of that sub- 
section, that is, where a surety undertakes: 


(i) that the judgment-debtor will within one month apply to be declared an insolvent; 
and 


(ii) will appear, when called upon, in any proceeding upon the application or upon the 
decree in execution of which he was arrested, the security will be realised when there 
is a failure to comply with either condition.'’” The surety, however, is not released 
by the mere filing by the judgment-debtor of the petition in insolvency; the security 
continues until a final order is made on the petition.” A bona fide petition is a 
sufficient compliance with the condition of the bond. When a bona fide petition 
was presented within one month but was rejected as not being in proper form, and a 
fresh petition was presented later and the debtor was adjudged insolvent, the surety 
was discharged.'** A security-bond furnished for the appearance of the judgment- 
debtor is in the nature of a continuing guarantee and when the surety produces the 
judgment-debtor before the court and requests to be absolved from further liability 
under the bond, the court should not refuse to grant the prayer,” but he cannot 
be discharged unless he has fully carried out his undertaking.'**° 


A surety under this section is discharged by the death of judgment-debtor before breach of 
either of the two conditions mentioned above.'*” But the death of the judgment-debtor after 
the first condition has failed, namely, the undertaking to apply to be declared an insolvent 
within one month, cannot affect the surety’s liability with regard to that condition.'** A surety 


1329. Kishore Khanna v Netherlands Trading Society, AIR 1930 Cal 555 : (1930) 34 Cal WN 401. 

1330. Narasinha v Rangachari, AIR 1926 Mad 689 : (1926) 50 Mad LJ 477. 

1331. Kishore v Netherlands Trading Society, AIR 1930 Cal 555 : (1930) 34 Cal WN 401. 

1332. Woriur Commercial Bank v Kaja Maroop, AIR 1923 Mad 1081 : (1926) 52 Mad LJ 523. 

1333. Abdul v Mistri, AIR 1922 Bom 340 : (1922) ILR 46 Bom 702; LV Colato v U Aung Din, AIR 1936 
Rang 168 : (1936) 14 Rang 190. 

1334. Channappa v Yellappa, AIR 1931 Bom 444 : (1931) 33 Bom LR 820. 

1335. Siraj-ud-din v Guranditta Mal, AIR 1934 Lah 962. 

1336. Sankaranarayana v Peranisiram, AIR 1942 Mad 101. 

1337. Krishnan v Ittiman, (1901) 24 Mad 637; Nabin Chandra v Mirtunjoy, (1914) ILR 41 Cal 50. 

1338. Makanji v Bhukandas, AIR 1924 Bom 428 : (1924) ILR 48 Bom 500. 
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is also discharged if the execution proceedings are struck off,'*” or dismissed for default of 
appearance even though they are subsequently restored,'™™ but not if liability had already 
accrued under the bond by a breach of either of the two conditions before the proceedings were 
struck off. If the court makes an erroneous order discharging a surety, the decree-holder 
may apply for revision of the order, but cannot treat it as a nullity.'*? When a person executes 
a surety-bond, undertaking to produce a judgment-debtor in the court on a particular day, 
the mere fact that the judgment-debtor is suffering from fever on that day does not absolve 
the surety from liability, when the illness is not so serious as to render his appearance in court 
physically impossible.'**° 


Sub-section (4) provides that if the judgment-debtor fails to apply or to appear, the court 
may either direct the security to be realised or commit the judgment-debtor to prison. This 
is an alternative and not a concurrent remedy. It does not mean that the court can proceed 
both against the surety and the judgment-debtor. If the surety is proceeded against and the 
amount is recovered from him, the judgment-debtor is committed to jail, in execution. If the 
judgment-debtor is committed to jail, the position is just the same as if the surety had never 
come forward.'** But the mere fact that the judgment-debtor is rearrested,'** or that a warrant 
is issued against him, is not sufficient of itself to discharge the surety.'**° 


[s 55.10] Realisation of Security 


See section 145. 


See O XXI, rule 40 (proceedings on appearance of judgment-debtor in obedience to notice 
or after arrest). 


A woman cannot be arrested or detained in civil prison under O XXXVIII, rule 1 (arrest 
before judgment). If under section 56 of the CPC, the court cannot order the arrest or 
detention, in civil prison, of a woman in execution of a decree for the payment of money, it 
cannot certainly order her arrest in a suit filed for the recovery of money, where a decree is yet 
to be passed." 


[S 56] Prohibition of arrest or detention of women in execution of decree 
for money.—Notwithstanding anything in this Part, the Court shall not order the 
arrest!” or detention in the civil prison of a woman in execution of a decree for the 
payment of money. 


1339. Lalji v Oodya, (1887) 14 Cal 757. 
1340. Kali Ram v Umrao Singh, AIR 1934 Lah 92. 
1341. Dedhraj v Mahabir, (1920) 5 Pat LJ 417. 
1342. Nageshar v Gudrimal, AIR 1933 All 382 : (1933) 55 All 548. 
1343. Re Kumarswamy Reddiar, AIR 1938 Mad 530. 
1344. Raghubir Singh v Maharul Huque, AIR 1942 Pat 506 : (1942) 21 Pat 644; Makanji v Bh 
1924 Bom 428 : (1924) 48 Bom 500. Molise 
1345. Channappa v Yellappa, AIR 1931 Bom 444 : (1931) 33 Bom LR 820; explaini i : 
Makanji v Bhukandas, AIR 1924 Bom 428 : (1924) 48 Bom 500. sis a 
1346. Makanji v Bhukandas, AIR 1924 Bom 428 : (1924) 48 Bom 500. 
1347. Chelsea Mills v Chorus Girl, AIR 1991 Del 129. 
1348. No displaced person is liable to arrest or imprisonment in execution of any de for th 
any debt: see section 30, Displaced Persons (Debts Adjustment) Act 70 of 195 ft See les section 29 e 
Army Act, 1950 and Air Force Act, 1950, section 29 of Navy Act, 1957. | 
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[s 56.1] Security for Costs 


This section provides that a woman shall not be arrested in execution of a decree for the 
payment of money. At the same time, if the plaintiff is a woman and her suit is for the payment 
of money, she may be required to give security for the defendant's costs. 


In the case of Cyril Britto v UOL ™ a Division Bench of the Kerala High Court specifically 
rejected the contention that section 56 of the CPC, which protects women from arrest or 
detention in execution of money decree is ultra vires Arts. 14 and 15 of the Constitution of 


India. 


The constitutional validity of section 56 was challenged before the Bombay High Court 
being against Articles 14 and 15 of the Constitution.’ Upholding the validity, the Bombay 
High Court held that the court taking into consideration the object of such provision, the 
classification between men and women is quite reasonable, and the classification has sufficient 
nexus with the object. 


[S 57] Subsistence allowance.—The '**[State Government] may fix scales, 
graduated according to rank, race and nationality, of monthly allowances payable for 
the subsistence of judgment-debtors. 


Subsistence allowance (O XXI, rule 39). 


[s 57.1] High Court Amendment 


Calcutta.—Substitute the words “The high court may, subject to the approval of the 
State Government” for “The State Government may”. Omit the word “monthly” between 


the words “of” and “allowances” vide Cal. Gaz Pt I, dated 20 April 1967. 


[S 58] Detention and release.—(1) Every person detained in the civil prison in 
execution of a decree shall be so detained,— 


(a) where the decree is for the payment of a sum of money exceeding 1 [1 [five 
thousand rupees], for a period not exceeding three months, and] 


'3551(6) where the decree is for the payment of a sum of money exceeding two 
thousand rupees, but not exceeding five thousand rupees, for a period not 
exceeding six weeks]: 


1349. See O XXV, rule 1(3). 

1350. Cyril Britto v UOI, AIR 2003 Ker 259. 

1351. Shrikrishna Eknath Godbole v UOI, PIL No. 166/2016, decided on 21 October 2016 (Bombay High 
Court) i 

1352. Substituted for “Provincial Government” by AO 1950. 

1353. Substituted by Act 104 of 1976, section 22, for words “fifty rupees, for a period of six months, and”, 
(w.e.f. 1-2-1977). 

1354. Substituted for “one thousand rupees” by the CPC (Amendment) Act, 1999, section 5 (46 of 1999) 
(w.e.f. 1-7-2002) vide Notification. S.O.603(E), dated 6 June 2002. 

1355. Substituted for “(b) where the decree is for the payment of a sum of money exceeding five hundred 
rupees, but not exceeding one thousand rupees, for a period not exceeding six weeks”; by the CPC 
(Amendment) Act, 1999 (46 of 1999), section 5 (w.e.f. 1-7-2002).Earlier clause (b) was inserted by 
Act 104 of 1976, section 22 (w.e.f. 1-2-1977). 
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Provided that he shall be released from such detention before the expiration of the 
'°{said period of detention] — 


(i) onthe amount mentioned in the warrant for his detention being paid to the 
officer in charge of the civil prison, or 


(ii) on the decree passed against him being otherwise fully satisfied, or 


(422) on the request of the person on whose application he has been so detained, 
or 


(iv) on the omission by the person, on whose application he has been so 
detained, to pay subsistence allowance: 


Provided, also, that he shall not be released from such detention under clause (77) or 
clause (272), without the order of the Court. 


'°7[(1A) For the removal of doubts, it is hereby declared that no order for detention 
of the judgment-debtor in civil prison in execution of a decree for the payment of 
money shall be made, where the total amount of the decree does not exceed '*”*[two 
thousand rupees]. ] 


(2) A judgment-debtor released from detention under this section shall not merely 
by reason of his release be discharged from his debt, but he shall not be liable to be 


re-arrested under the decree in execution of which he was detained in the civil prison. 


SYNOPSIS 


[s 58.1] Alteration in the Section............0.+6: [s 58.4] Interim Protection Order.............06 
[s 58.2] Period of Detention in Jail ................ [s 58.5] Contempt Of conni oaee 857 
Te | ORE ae ER SRR eam [s 58.6] Satisfaction of Decree ss ..presse s. iors.. :» 857 


[s 58.1] Alteration in the Section 


In clause (a) of sub-section (1), the words “fifty rupees for a period of six months and” 
were replaced by “one thousand rupees, for a period not exceeding three months” by the Code 
of Civil Procedure (Amendment) Act, 1976 (w.e.f. 1-2-1977). By subsequent amendment 
by the Code of Civil Procedure (Amendment) Act, 1999, vide its section 5, the words “one 
thousand rupees” were replaced by “five thousand rupees”. This amendment was effective from 
1 July, 2002. 


By the Code of Civil Procedure (Amendment) Act, 1999, vide its section 5, the words “two 
thousand rupees” in sub-section (1A) were inserted in place of ‘five hundred rupees’, 


In clause (b) of sub-section (1), the words “five hundred rupees” have been replaced by “two 
thousand rupees”, and the words “one thousand rupees” by “five thousand rupees” by section 5 
by the said Amending Act of 1999. 


The amended section is enforceable from 1 July 2002. It shall not apply to or affect any 


person detained in the civil prison, in execution of the decree before the commencement of 
the amended provision. 


1356. Substituted by Act 104 of 1976, section 22, for certain words (w.e.f. 1-2-1977). 

1357. Inserted by Act 104 of 1976, section 22 (w.e.f. 1-2-1977). 

1358. Substituted for “five hundred rupees” by the CPC (Amendment) Act, 1999 (46 of 1999) (w.e.f. 
1-7-2002) vide Notfication SO 603(E), datet 6 June 2002. 
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The effect of the amended provision is that a person could be detained in the civil prison 
in execution of a decree for payment of money, provided that the amount of money decree 
is exceeding Rs 2000. The period of detention is dependent upon the amount of decree. 
Where the amount of money decree is exceeding Rs 2000 but not exceeding Rs 5000, the 
imprisonment cannot exceed six weeks. Where the amount of money decree is exceeding 
Rs 5000, the period of imprisonment cannot exceed three months. 


[s 58.2] Period of Detention in Jail 


The section as it stood prior to its amendment, by the Code of Civil Procedure (Amendment) 
Act, 1976 provided that the period of detention shall be: 


(i) six months the amount of the decree exceeded Rs 50; and 
(ii) six weeks in any other case. 


The words were thus such that the court had no discretion to fix shorter periods than those 
prescribed in the section.!?° The Amending Act of 1976, first raised the limit to Rs 1000 and 
secondly, provided that where it does not exceed Rs 500 no detention in civil prison shall be 
ordered. Furthermore the words “not exceeding three months” and “not exceeding six weeks” 
gave discretion to the court to order detention for any period not exceeding the maximum 
provided in the section. The amended sub-section (1A) clarified that no detention can 
henceforth be ordered where the total amount of the decree does not exceed Rs 500. According 
to the Patna High Court, the amended sub-section (1A) applies even to pending cases, that is, 
to applications filed when the unamended section was in force but which were pending on 10 
September 1976 when the amended section came into force.'*° Where, however, the decretal 
amount is more than Rs 500, but does not exceed Rs 1000, the maximum period of detention 
is six weeks. Where the amount of the decree exceeds Rs 1000, the period of detention cannot 
exceed three months." A judgment-debtor who has been arrested and detained in civil prison 
in execution of a decree payable in instalments cannot again be arrested in execution of the 
same decree in respect of subsequent instalments, as there is only one decree, though payable 
by instalments." 


It is a settled position of the law that under section 58 CPC, the person cannot be detained 
in the custody for period of more than three months in execution of money decree exceeding 
Rs 5000. Such person has to be released as quickly as possible unless the custody of such person 
is required in other case. Such person cannot be re-arrested for execution of decree under 
subsistence and furthermore, such release cannot discharge the person from his debt.'*°? 


It has been held by the Calcutta High Court that under no circumstances a person can be 
detained in a civil prison for execution of a decree beyond a period of three months. Since 
the law sanctions detention only up to three months, detention beyond this period would be 
violative of Article 21 of the Constitution of India. Moreover, section 58(2) specifically lays 
down that such release would not be construed as discharge of his debts; it will not affect the 


1359. Subudhi v Singi, (1890) ILR 13 Mad 141. 

1360. Matal Chamar v Phagu Rai, AIR 1978 Pat 143. 

1361. Pundlik v Maharastra State Finance Corp, AIR 1992 Bom 48. 

1362. Dhanalakshmi Ammal v Krishnamurthi, AIR 1951 Mad 756: (1951) 1 Mad LJ 515: 64 LW 239: (1951) 
Mad WN 200. 

1363. Yogesh v Vellangallur Kuries Pvt, OP(C). No. 2816 of 2019, decided on 19 November 2019 (Kerela 
High Court). Ltd, 
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interests of the decree-holder. In any case, it is open to the decree-holder to initiate appropriate 
proceedings for attachment of the properties of the judgment-debtor.'™ 


[s 58.3] Re-arrest 


The immunity of judgment-debtor from a second arrest depends not only upon his having 
been arrested, but upon his having been detained in jail under the arrest. Thus, where a 
judgment-debtor, while acting as a pleader in court, was arrested and discharged on the ground 
that he was exempt from arrest under section 642 of the Code of Civil Procedure, 1882 (now 
section 135 CPC, 1908), it was held that he was liable to be re-arrested in execution of the 
same decree against him.'*® Similarly, where a judgment-debtor was arrested, but was liberated 
without having been sent to jail, owing to non-payment of subsistence money, it was held that 
he was liable to be re-arrested in execution of the same decree.'* Sub-section (2) refers to 
release from detention in jail and not to release from detention in the court house. 0 


[s 58.4] Interim Protection Order 


A is arrested and committed to jail in execution of a decree against him. While in jail he 
files his petition in insolvency, and obtains an interim protection order for one week, and is 
thereupon released from jail. He then applies for a further protection order, but his application 
is refused. Is A liable to be re-arrested in execution of the same decree? The Calcutta High 
Court has held that he is not liable to be re-arrested, on the ground that a judgment-debtor 
once discharged from jail, cannot be arrested a second time in execution of the same decree.'** 
On the other hand, the High Court of Bombay has held that A is liable to be re-arrested, as 
the only cases in which a judgment-debtor is exempt from re-arrest are those specified in this 
section, and that release under an interim protection order is not one of them.'3 The Calcutta 
decisions, it is submitted, are not correct. 


[s 58.5] Contempt of court 


This section does not apply to cases of imprisonment for contempt of court.'>”° 


[s 58.6] Satisfaction of Decree 


The question, which arises whether the debt can be said to have been discharged merely 
because the judgment-debtor has been detained in civil prison for a full term. Section 51 of the 
CPC merely prescribes different modes for achieving an object. If the object is the realisation of 
dues, this object cannot be said to have been achieved merely because the judgment-debtor was 
detained in civil prison. It is for this reason, there is provision in sub-section (2) of section 58 


1364. Samiran Sen v Arpita Sen, AIR 2009 Cal 229 : (2008) 4 Cal LT 508. 

1365. Rajendra v Mohun, (1896) 23 Cal 128. 

1366. H Raham v Ram Sahai, (1904) 26 All 317. 

1367. Kesar Singh v Karam Chand, AIR 1937 Lah 253. 

1368. Re Bolye Chund, (1893) 20 Cal 874; Judah v Secretary of State for India, (1886) 12 Cal 445. 
1369. Shamji v Poonja, (1902) 26 Bom 652; Suraj Din v Mahabir Prasad, (1911) 33 All 279. 
1370. Martin v Lawrence, (1879) 4 Cal 655. 
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of the CPC that a judgment-debtor released from detention shall not, merely by reason of his 
release, be discharged from his debt.'”! 


[S 59] Release on ground of illness.—(1) At any time after a warrant for the 
arrest of a judgment-debtor has been issued the Court may cancel it on the ground of 
his serious illness. 


(2) Where a judgment-debtor has been arrested, the Court may release him if, in its 
opinion, he is not in a fit state of health to be detained in the civil prison. 


(3) Where a judgment-debtor has been committed to the civil prison, he may be 
released therefrom— 


(a) by the State Government on the ground of the existence of any infectious 
or contagious disease, or 


(b) bythe committing Court, or any Court, to which that Court is subordinate, 
on the ground of his suffering from any serious illness. 


(4) A judgment-debtor released under this section may be re-arrested, but the period 
of his detention in the civil prison shall not in the aggregate exceed that prescribed by 
Section 58. 


Attachment 


1372[§ 60] Property liable to attachment and sale in execution of decree.—(1) 
The following property is liable to attachment'*” and sale in execution of a decree, 
namely, lands, houses or other buildings, goods, money, bank-notes, cheques, bills of 
exchange, hund is, promissory notes, Government securities, bonds or other securities 
for money, debts, shares in a corporation and, save as hereinafter mentioned, all other 
saleable property, moveable or immoveable belonging to the judgment-debtor, or over 
which, or the profits of which, he has a disposing power which he may exercise for 
his own benefit, whether the same be held in the name of the judgment-debtor or by 
another person in trust for him or on his behalf: 


Provided that the following particulars shall not be liable to such attachment or sale, 
namely:— 
(a) the necessary wearing-apparel, cooking vessels, beds and bedding of the 
judgment-debtor, his wife and children, and such personal ornaments as, in 
accordance with religious usage, cannot be parted with by any woman; 


(b) tools of artisans, and, where the judgment-debtor is an agriculturist, his 
implements of husbandry and such cattle and seed-grain as may, in the 
opinion of the Court, be necessary to enable him to earn his livelihood as 
such, and such portion of agricultural produce or of any class of agricultural 


1371. Santosh Kumar Mode v Adaita Ballav Satpathy, AIR`1992 Ori 29; Padrauna Rajkrishna Sugar Works 
Ltd v Land Reforms Commr, UP AIR 1969 SC 897; Malli K Dhanlakshi v Malli Krishnamurthy, 
AIR 1951 Mad 756. 

1372. For amendments to section 60, in its application to East Punjab, see the Punjab Relief of Indebtedness 
Act, 1934 (Punjab Act 7 of 1934), section 35, as amended by Punjab Acts 12 of 1940 and 6 of 1942. 

1373. For immunity from attachment see Army Act, 1950, section 28; Ait Force Act, 1950, section 28 and 
Navy Act, 1957, section 20. 
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produce as may have been declared to be free from liability under the 
provisions of the next following section; 


(c) houses and other buildings (with materials and the sites thereof and the 
land immediately appurtenant thereto and necessary for their enjoyment) 
belonging to '*”*[an agriculturist or a labourer or a domestic servant] and 
occupied by him; 

(d) books of account; 


(e) a mere right to sue for damages; 
(f) any right of personal service; 


(g) stipends and gratuities allowed to pensioners of the Government '*” [or of 
a local authority or of any other employer], or payable out of any service 
family pension funds notified !*”° in the Official Gazette by '°’’[the Central 


Government or the State Government] in this behalf, and political pensions; 


'*8[(h) the wages of labourers and domestic servants, whether payable in money or 


in kind?” ata AF 


'8°((i) salary to the extent of '**'[the first [28 [one thousand rupees]] and two- 


thirds of the remainder] '**[in execution of any other than a decree for 
maintenance]: 


'385[Provided that, where any part of such portion of the salary as is 
liable to attachment has been under attachment, whether continuously or 
intermittently, for a total period of twenty-four months, such portion shall 
be exempt from attachment until the expiry of a further period of twelve 
months, and, where such attachment has been made in execution of one 
and same decree, shall, after the attachment has continued for a total period 
of twenty four months, be finally exempt from attachment in execution of 


that decree;]] 


'8°((ia) one-third of the salary in execution of any decree for maintenance;] 
'871(j) the pay and allowances of persons to whom the Air Force Act, 1950 (45 of 


1374. 


1375. 
1376. 
1377. 
1378. 


1379. 


1380. 
1381. 
1382. 


1383. 


1384. 
1385. 
1386. 
1387. 


1950), or the Army Act, 1950 (46 of 1950), or the Navy Act, 1957 (62 of 
1957), applies;] 


Subs by CPC (Amendment) Act, 104 of 1976, section 23 (w.e.f. 1-2-1977), for the words “an 
agriculturist”. 

Inserted by CPC (Amendment) Act, 104 of 1976, section 23 (w.e.f. 1-2-1977). 

For such notification, see Gazette of India, 1909, Pt I, p 5. 

Substituted by the A.O. 1937, for “the G.G. in C.” 

Substituted by Act 9 of 1937, section 2, for clauses (h) and (i). The amendments made by that section 
have no effect in respect of any proceedings arising out of a suit instituted before 1 June 1937, see Act 9 
of 1937, section 3. 

The words “and salary, to the extent of the first hundred rupees and one-half the remainder of such 
salary” omitted by Act 5 of 1943, section 2. 

Substituted by Act 5 of 1943, section 2, for clause (i) and proviso. 

Substituted by Act 26 of 1963, section 2, for “the first hundred rupees”. 

Substituted by Act 104 of 1976, section 23, for “two hundred rupees and one-half the remainder” 
(w.e.f. 1-2-1977). 

Substituted for “four hundred rupees” by the CPC (Amendment) Act, 1999 (46 of 1999), section 6 
(w.e.f. 1-7-2002) vide Notification. SO 603(E), dated 6 June 2002. 

Inserted by the CPC (Amendment) Act 66 of 1956, section 6 (w.e.f. 1-1-1957). 

Substituted for old proviso by CPC (Amendment) Act 104 of 1976, section 23 (w.e.f. 1-2-1977). 
Inserted by the CPC (Amendment) Act 66 of 1956, section 6 (w.e.f. 1-1-1957). 

Substituted by the CPC (Amendment) Act 104 of 1976, section 23 (w.e.f. 1-2-1977). 
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(k) 


1989 


(kb) 


(kc) 


oe (44) 


(m) 


(n) 
(o) 


(p) 


peeji 


all compulsory deposits and other sums in or derived from any fund to 
which the Provident Funds Act, 88[1925 (19 of 1925)], for the time being 
applies in so far as they are declared by the said Act not to be liable to 
attachment; 


(ka) all deposits and other sums in or derived from any fund to which the Public 


Provident Fund Act, 1968 (23 of 1968), for the time being applies, in so far 
as they are declared by the said Act as not to be liable to attachment; 


all moneys payable under a policy of insurance on the life of the judgment- 


debtor; 


the interest of a lessee of a residential building to which the provisions of law 
for the time being in force relating to control of rents and accommodation 
apply.] 

any allowance forming part of the emoluments of any '*”'[servant of the 
Government] or of any servant of a railway company or local authority 
which the [appropriate Government] may by notification in the Official 
Gazette declare to be exempt from attachment, and any subsistence grant 
of allowance made to [any such servant while under suspension;] 


an expectancy of succession by survivorship or other merely contingent or 
possible right or interest; 


a right to future maintenance; 


any allowance declared by [any Indian law], to be exempt from liability 
to attachment or sale in execution of a decree; and, 


where the judgment-debtor is a person liable for the payment of land- 
revenue, any movable property which, under any law for the time being 
applicable to him, is exempt from sale for the recovery of an arrear of such 
revenue. 


Explanation I—The moneys payable in relation to the matters men- tioned in 


clauses (g), (h), (i), (ia), (j), (1) and (0) are exempt from attachment or sale, whether 
before or after they are actually payable, and, in the case of salary, the attachable 
portion thereof is liable to attachment, whether before or after it is actually payable]. 


'°° Explanation II.—In clauses (i) and (ia),] “salary” means the total monthly 
emoluments, excluding any allowance declared exempt from attachment under the 
provisions of clause (/), derived by a person from his employment whether on duty or 


on leave. 


1388. Substituted by Act 9 of 1937, section 2, for “1897”. 

1389. Inserted by the CPC (Amendment) Act 104 of 1976, section 23 (w.e.f. 1-2-1977). 

1390. Substituted by Act 9 of 1937, section 2, for clause (l). 

1391. Substituted by Act 5 of 1943, section 2, for “public officer”. 

1392. Substituted by the A.O. 1937, for “G.G. in C.” 

1393. Substituted by Act 5 of 1943, section 2, for “any such officer or servant”. k 

1394. Substituted by A.O. 1937, for “any law passed under the Indian Councils Acts, 1861 and 1892”. 

1395. Substituted by Act 104 of 1976, section 23, for Explanation d (w.e.f 1-2-1977). 

1396. Substituted by CPC (Amendment) Act, 104 of 1976, section 23 (w.e.f. 1-2-1977) for the words 
“Explanation 2—in clauses (h) and (i)”. 
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7 [Explanation ©” (JII|.—In clause (J) “appropriate Government” means— 


(i) as respects any [person] in the service of the Central Government, or any 
servant of a [Railway administration] or of a cantonment authority or of 


the port authority of a major port, the Central Government; 
| Reece T 
> 


(iii) as respects any other servant of the Government or a servant of any other 
'402/**) local authority, the State Government. 


'“°3[ Explanation IV.—For the purposes of this proviso, “wages” includes bonus, and 
“labourer” includes a skilled, unskilled or semi-skilled labourer. 


Explanation V—For the purposes of this proviso, the expression “agriculturist” 
means a person who cultivates land personally and who depends for his livelihood 
mainly on income from agricultural land, whether as owner, tenant, partner or 
agricultural labourer. 


Explanation VI.—For the purposes of Explanation V, an agriculturist shall be deemed 
to cultivate land personally, if he cultivates land— 


(a) by his own labour, or 
(b) by the labour of any member of his family, or 
(c) by servants or labourers on wages payable in cash or in kind (not being as a 


share of the produce), or both.] 


'“°4((1A) Notwithstanding anything contained in any other law for the time being 


in force, an agreement by which a person agrees to waive the benefit of any exemption 
under this section shall be void]. 


(2) Nothing in this section shall be deemed '*”(***]to exempt houses and other 
buildings (with the materials and the sites thereof and the lands immediately 
appurtenant thereto and necessary for their enjoyment) from attachment or sale in 
execution of decrees for rent of any such house, building, site or land, '*°°[***]. 

all tes 
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1401. Clause (7) omitted by the AO, 1948. 
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[s 60.1] State Amendments 


Andhra Pradesh.—(1) The following amendments were made by CPC (Andhra 
Pradesh) (Andhra Area) Amendment Act, 1950 (34 of 1950), section 2 (w.e.f. 2-1-1951). 


In its application to the Andhra area of the State of Andhra Pradesh in clause (g) of the 
Proviso to sub-section (1) of Section 60, after the words “stipends and gratuities allowed to 
pensioners of the Government” insert the words “or of a local authority”. 


(2) In its application to the Telangana area of the State of Andhra Pradesh in the proviso 
to sub-section (1) of Section 60 : 


(i) after.clause (g) insert the following:— 


(gg) pension granted or continued by the Central Government, the Government 
of the pre-Reorganisation Hyderabad State or any other State Government on 
account of past services or present infirmities or as a compassionate allowance; 
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(ii) after Explanation 2 insert Explanation 2A which is same as below with the addition 
of “clause (gg) or” after “under the provisions of” [Andhra Pradesh Act 18 of 1953 
(w.e.f. 2-12-1953)]. 


(3) In its application to the whole State in the proviso to sub-section (/) of Section 60. 
(i) after clause (k) insert the following:-— 


(kk) amounts payable: under policies issued in pursuance of the rules for the 
Andhra Pradesh Government Life Insurance and Provident Fund and the 
Hyderabad State Life Insurance and Provident Fund:” 


(ii) After Explanation 2 insert the following:— 


Explanation 2A.—Where any sum payable to a Government servant is exempt from 
attachment under the provisions of clause (k), such sum shall remain exempt from 
attachment notwithstanding the fact that owing to the death of the Government servant it 
is payable to some other person”. 


(Andhra Pradesh Act 11 of 1953 and Act 10 of 1962). 


(4) The following amendments were made by Andhra Pradesh Act 24 of 1979, section 2 
(dated 17 September 1979) 


(i) In the proviso to section 60(1) after clause (kk) insert as under:— 


(kkk) amounts payable under the Andhra Pradesh State Employees’ Family Benefit 
Fund Rules; 


(ii) In Explanation 2A, for the expression “clause (kk) ” substitute the expression 


“clauses (kk) and (kkk) ”. 
Delhi.—As in Punjab. 


Gujarat.— The following amendments were made by CPC (Bombay Amendment) Act, 
1948 (Bom Act 60 of 1948), section 2, dated 30 November 1948. 


In sub-section (1) of Section 60:— 
(a) after clause (g) of the proviso, the following new clause shall be inserted namely:— 
“(gg) stipends and gratuities allowed to pensioners of a local authority”, and 


(b) in Explanation 1, after the brackets and letter “(g)” the brackets and letters “(gg)” 
shall be inserted. 


Haryana.—Same as in Punjab. 


Himachal Pradesh.—(1) The following amendments were made by Himachal Pradesh Act, 
31 of 1978, section 21, dated 1 April 1979. 


Amendments are the same as in Punjab, with the following modifications: — 


(i) in sub-section (4) words “as defined in the Punjab Alienation of Land Act, 1900” 
not included. 


(ii) Sub-section (5) not taken. 
(iii) Sub-section (6) numbered as (5). 


(2) (i) The following amendments were made by CPC (Himachal Pradesh Amendment) 
Act 6 of 1956.— 


In sub-section (/) at the end of (c), insert the following: — 


or compensation paid for such houses and buildings (including compensation for the 
materials and the sites and the land referred to above) acquired for a public purpose; 


(ii) after clause (c) insert the following: — 


(cc) compensation paid for agricultural lands belonging to agriculturists and 
acquired for a public purposes;” 


Karnataka.—In its application to the Karnataka area, in the proviso to sub-section (/) 
after clause (p) insert:— 
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(pp) where the judgment-debtor is a servant of the State Government who has insured 
his life under the rules in force relating to the Official Branch of the Karnataka Government 


Life Insurance Department,— 
(1) in the case of insurance effected prior to the ninth day of May, 1911, the whole of 


the bonus payable or paid thereunder to such servant, or in the event of his death to his 
nominee or other person or persons entitled to such bonus under the said rules; and 


(2) in the case of insurance effected on or after the ninth day of May, 1911, and such 
insurance is compulsory, then the bonus in respect of the compulsory premia payable or 
paid to such servant, or in the event of his death to his nominee or other person or persons 
entitled to such bonus under the said rules.” [Civil Procedure Code (Mysore Am), Act 14 
of 1952 (w.e.f. 1-4-1951)]. 


Kerala.— The following amendments were made in its application to the State of Kerala. 


(1) In its application to the State of Kerala including the Malabar district, in clause (g) of 
the Proviso to sub-section (1), after the words “stipends and gratuities allowed to pensioners 
of the Government” insert the words “or of a local authority’—-CPC (Kerala Amendment) 
Act, 1957 (13 of 1957), section 3 (w.e.f. 1-10-1958). This amendment was made prior to 
the amendments made by the Contract Act 104 of 1976, section 23. 


(2) In its application to the State of Kerala, in section 60(1), in the proviso after clause (g) 
insert as under:— 

(gg) all moneys payable to the beneficiaries under the Family Benefit Scheme for 
the employees of the Government of Kerala”. [Vide Kerala Act 1 of 1988, section 2 
(w.e.f. 5-1-1988) 

Maharashtra.—In its application to the Hyderabad area of the State of Bombay, see the 
amendment in Andhra Pradesh (vide Hyderabad Act II of 1953 adapted by Bom (H) ALO 
1956 and Bom AO 1957). 

[Civil Procedure Code (Bom Am) Act 60 of 1948; (Hyderabad Am) 11 of 1953 as 
amended by Maharashtra Act 6 of 1965]. 

The following amendments were made by Maharashtra Act 65 of 1977, section 6, dated 19 
December 1977. 


In its application to the State of Maharashtra in section 60, in sub-section (1), in the 
proviso— 
(a) after clause (g) insert clause (gg), namely:— 
“(gg) in the Hyderabad area of the State of Maharashtra, any pension granted or 
continued by the Central Government or the Government of the former State of 


Hyderabad or any other State Government, on account of past services or present 
infirmities or as a compassionate allowance, which is not covered by clause (g);” 


(b) After clause (kb), clause (kbb), be inserted as under:— 
“(kbb) the amounts payable under the policies issued in pursuance of the Rules 
for the Hyderabad State Life Insurance and Provident Fund, which are not 
covered under clause (ka) or (kb).” 
Explanation.—Whete any sum payable to a Government servant is exempt from 


attachment under this clause or clause (gg) such shall remain exempt from attachment, 
notwithstanding the fact that owing to the death of the Government servant the sum is 


payable to some other person;.” 
Punjab.— [Punjab Relief of Indebtedness Act 7 of 1934, section 35 as amended by 
Punjab Acts 12 of 1940, 6 of 1942 and 14 of 1960].— 
(a) In sub-section (/) in the Proviso: — 


G) In cl (c), for the words “occupied by him” the following words shall be 
deemed to be substituted, viz.:— “not proved by the decree-holder to have 
been let out on rent or lent to persons other than his father, mother, wife, 


Property liable to attachment and sale in execution of decree Sec60 865 


daughter, daughter-in-law, brother, sister or other dependants or left vacant 
for a period of a year or more”. 


(ii) After clause (c) the following clauses shall be deemed to be inserted, viz:— 


(cc) Milch animals, whether in milk or in calf, kids, animals used for the purposes 
of transport of draught cart and open spaces or enclosures belonging to an 
agriculturist and required for use in case of need for tying cattle, parking 
carts, or stacking fodder or manure: 


(ccc) one main residential-house and other buildings attached to it (with the 
material and the sites thereof and the land immediately appurtenant thereto 
and necessary for their enjoyment) belonging to a judgment-debror other 
than an agriculturist and occupied by him: 


Provided that the protection afforded by this clause shall not extend to any property 
specifically charged with the debt sought to be recovered”. 


(b) After sub-section (2) the following sub-sections shall be deemed to be inserted, 
viz:— 
(3) Notwithstanding any other law for the time being in force an agreement by which a 
debtor agrees to waive any benefit of any exemption under this section shall be void. 


(4) For the purposes of the section the word “agriculturist” shall include every person 
whether as owner, tenant, partner or agricultural labourer who depends for his livelihood 
mainly on income from agricultural land as defined in the Punjab Alienation of Land Act, 
1900. 


(5) Every member of a tribe notified as agricultural under the Punjab Alienation of Land 
Act, 1900, and every member of a scheduled caste shall be presumed to be an agriculturist 
until the contrary is proved. 


(6) No order for attachment be made unless the court is satisfied that the property 
sought to be attached is not exempt from attachment or sale”. 


Rajasthan.—In sub-section (/) of Section 60 in the Proviso:— 


(i) In clause (4) after the word “agriculturist” insert the words “his milch cattle and those 
likely to calve within two years” [Rajasthan Act 19 of 1958, w.e.f. 18-4-1958]. 


(ii) after clause (k), insert the following:— 


(kk) moneys payable under Life Insurance Certificates issued in pursuance of the 
Rajasthan Government Servants Insurance Rules, 1953. 


(iii) after Explanation 3 insert the following: 


Explanation 4.—Where any money payable to a Government servant of the State is 
exempt from attachment under the provision contained in clause (kk), such money shall 
remain exempt from attachment notwithstanding the fact that owing to the death of a 
Government servant it is payable to some other person”. (Rajasthan Act 16 of 1957). 


Tamil Nadu.— The following amendments were made by CPC (Madras Amendment) Act, 
1950 (34 of 1950), section 2 (w.e.f. 2-1-1951) and Madras Act No 22 of 1957, section 3, 
dated 18 December 1957 and Madras (A. T.) ALO, 1961 w.e.f. 1-4-1960. 


In its application to the State of Madras including the Kanyakumari district and the 
Schencottah taluk of the Tirunelveli district, and the added territories the amendment 
made in Section 60 is the same as that of Kerala. 


Union Territory (Chandigarh).—T7he following amendments were made by Punjab 
Reorganisation Act, 1966 (31 of 1966), section 88, dated 1 November 1966. 


In its application to the Union Territory of Chandigarh amendments in the section are 
the same as in Punjab. 


Union Territory (Pondicherry).— The following amendments were made by Pondicherry 
(Extension of Laws) Act, 1968 (26 of 1968), section 3(i) and Schedule, Part IT (w.e.f. 5-9- 
1968). 
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In its application to the Union Territory of Chandigarh amendments in the section are 
the same as in Tamil Nadu. 


Uttar Pradesh.—[Civil Procedure Code (UP Am) Act, 35 of 1948, section 2 (w.e.f. 28- 
8-1948)].—Add the following Explanation (1A) after Explanation 1 in sub-section (7) — 


Explanation (1A).—Particulars mentioned in clause (c) are exempt from sale in 
execution of a decree whether passed before or after the commencement of the C P Code 
(United Provinces Amendment) Act, 1948, for enforcement of a mortgage of charge 
thereon”, 


[s 60.2] High Court Amendment 


Calcutta High Court.—The following modifications were made by Calcutta Gazette, 
dated 27 April 1967, Pr I, section 757. 


In its application to all the suits or proceedings in the Court of Small Causes, Calcutta, 
in section 60 add the provision after sub-section (1) “provided that nothing in this section 
shall be taken as conferring on the Court of Small Causes of Calcutta, any jurisdiction to 
attach and sell immovable property in execution of a decree— 


Provided also that this section shall, so far as the court mentioned in the last preceding 
proviso is concerned, apply only to decrees obtained in suits instituted after the 31 May 1937, 


and the law applicable to suits instituted up to that date shall be the law which was here before 
in force in that court. 


[s 60.3] Changes Introduced in Previous Law in 1908 


This section corresponds with section 266 of the Code of Civil Procedure, 1882 except in 
the following particulars: 


(i) In clause (a), the words “cooking vessels”, “beds”, and “and such personal ornaments 
as, in accordance with religious usage, cannot be parted with by any woman’, were 
added. See notes below. 


(ii) The latter portion of clause (h) relating to agricultural produce is new. 


(iii) Clause (c) stood as follows in section 266 of the Code of Civil Procedure, 1882: 
“The materials of houses and other buildings belonging to and occupied by 
agriculturists.” 

(iv) In clause (g), the words “or payable out of any service family pension fund notified 
in the Gazette of India by the Governor-General in Council in this behalf” were 


added. 
(v) Clause (h) was newly inserted. It is now reproduced in clause (1) with some 
modifications. 
(vi) In clause (i), the words “or allowances equal to salary” and “while on duty” were 
added. See notes below. 
(vii) Clause (k) is new. See notes below. 
(viii) In clause (1), the words “whether payable in moneys or in kind” were newly inserted. 


The clause is now clause (h) with some additions. 


Ci 


(ix) Thealterations in sub-section (2), clause (a), correspond with the alterations in sub- 


section (1), clause (c). 
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[s 60.4] Subsequent Amendments in Sub-section (1) Prior to Amending Act, 
1976 


(i) In clause (g) the words “pensioners of the Crown” and “the Central Government 
or the Provincial Government” were substituted for the words “pensioners of the 
Government” and “the Governor-General in Council” by para 3 and sch 1 of the 
Government of India (Adaptation of Indian Laws) Orders 1937, and the words 
“Official Gazette” were substituted for the words “Gazette of India” by para 4 of the 
Government of India (Adaptation of Indian Laws) Order 1937. By the Adaptation 
of Laws Order 1950, the word “Government” took the place of the word “Crown” 
and the word “State” was substituted for the word “Provincial”. 


(ii) Clause (h) as enacted in 1908 ran thus: 


“Allowances (being less than salary) of any public officer or of any servant of a railway 
company or local authority while absent from duty.” 


This provision, with certain modifications, has been transferred to clause (1) by the Code 
of Civil Procedure, (Second Amendment) 1937. In its place by the said Act, clause (1) was 
transferred as cl (h) with the addition of words “and salary to the extent of the first hundred 
rupees and one-half the remainder of such salary.” The original clause (1) ran thus: 

“...the wages of labourers and domestic servants whether payable in money or in kind.” 
The words “and salary, to the extent of the first hundred rupees and one-half the remainder 


of such salary” were, however, omitted by the Code of Civil Procedure (Amendment) Act, 
1943, '408 


(iii) Clause (i) has been subjected to various amendments from time-to-time— 


(a) By Act 26 of 1923, the words “twenty rupees” and “forty rupees” that existed 
in the clause as it stood in 1908 were replaced by the words “forty rupees” 
and “eighty rupees”. Act 9 of 1937 raised the limit of exemption to the “first 
hundred rupees and one half of the remainder” of the salary, and by Act 26 of 
1963 the words “the first two hundred rupees” were substituted for the words 
“first hundred rupees”. 


(b) Clause (i) with the amendment made by Act 26 of 1923 so far as it is relevant 
here ran thus: 


..the salary or allowances equal to salary of any such public officer or servant 
as is referred to in clause (h), while on duty, to the extent of— 


(i) the whole of the salary, where the salary does not exceed forty rupees monthly; 


(ii) forty rupees monthly, where the salary exceeds forty rupees and does not exceed 
eighty rupees monthly; and 


(iii) one moiety of the salary in any other case. 
The clause was re-cast by Act 9 of 1937. 
(c) By Act 20 of 1925, a proviso was added to clause (i). It ran thus: 


“Provided that where the decree-holder is a society registered or deemed to be registered 
under the Co-operative Societies Act, 1912, and the judgment-debtor is a member of the 
society, the provisions of sub-clauses (i) and (ii) shall be construed as if the word “twenty” 


1408. See notes headed “clause (h)” below. 


868 Sec 60 Part II—Execution 


were substituted for the word “forty” wherever it occurs and the word “forty” for the word 
“eighty”.” 
This proviso was dropped when this clause was amended and re-enacted by Act 9 of 1937. 


(d) Anew proviso was added by Act 9 of 1937 with a view to see that a j udgment- 
debtor is not continuously oppressed. 


(e) By section 2, of the Code of Civil Procedure (Amendment Act (V of 1943), 


the present clause and proviso were substituted for the old clause and proviso. 


(f) Word “Government” has been substituted for the word “Crown” by 
Adaptation of Laws Order 1950. 


(g) By the Amendment Act 66 of 1956, the words “in execution of any decree 
other than a decree for maintenance” were inserted in the clause and a fresh 
clause (i-a) was added. 


4. Clause (j) was amended by the Amending Act 35 of 1934 and the Government of 
India (Adaptation of Indian Laws) Order 1937. The clause originally ran thus: 


“...the pay and allowances of persons to whom the Indian articles of war apply.” 


The words “the Naval Discipline Act as modified by” were omitted by the Adaptation of 
Laws Order 1950, and the section 10 of Code of Civil Procedure (Amendment) Act, 1951, 
the words and figures “the Army Act, 1950” were substituted for the words and figures “the 
Indian Army Act 1911, or the Burma Army Act.” The words “The Air Force Act, 1950, or” 
were inserted by Act 66 of 1956. 


5. In clause (k) the year of the Provident Funds Act now in force is given. The 
amendment was made by Act 9 of 1937. 


6. (a) Clause (1) was enacted by Act 9 of 1937 — It deals with the question of 
allowances. The original clause which dealt with the question was clause (h) of 
the CPC as enacted in 1908. The present clause requires a notification by the 
appropriate government before exemption can be claimed.'*”° 


In this clause (1), the words “appropriate Government” were substituted for the 
words “Governor-General in Council” by para 3 and sch 1 of the “Government 
of India (Adaptation of Indian Laws) Order 1937, read with the Government 
of India (Adaptation of Indian Laws) Supplementary Order 1937. So also, the 
words “Official Gazette” were substituted for the words “Gazette of India” by 
para 4 of the said Order of 1937. For the words “public officer’ and any such 
officer or servant’ the words “Servant of the Crown” and “any such servant” 
respectively were substituted by section 2 of the Code of Civil Procedure 
(Amendment) Act, 1943, word “Government” has been substituted for the 
word “Crown” by the Adaptation of Laws Order 1950. 


7. In clause (0) the words “any Indian law” were substituted for the words “any law 
passed under the Indian Councils Acts 1861 and 1892”, by the Government of 
India (Adaptation of Indian Laws) Order 1937. 

8. The explanation to sub-section (1) was numbered as explanation 1 and the words 


“and in the case...actually payable” were added by the Amending Act 9 of 1937, with 
effect from 1 June 1937. The words “servant of the Crown” were substituted for the 


(b 


~~" 


1409. See note as to clause (k) above. 
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10. 


words “public officer” by section 2 of the Code of Civil Procedure (Amendment) 
Act, 1943, and the word “Government” has been substituted for the word “Crown” 
by the Adaptation of Laws Order 1950. 


. Explanation 2 is new. It was added by Act 9 of 1937. It explains the word “salary” 


used in clauses (h) and (i). It took effect from 1 -6-1937. 


Explanation 3 was added by para 3 Sch 1 of the Government of India (Adaptation 
of Indian Laws) Order 1937. By section 2 of the Code of Civil Procedure 
(Amendment) Act, 1943, in clauses (i) and (ii) the word “person” was substituted 
for the words “public officer” and in clause (iii), the words “the servants of the 
Crown” were substituted for the words “public officer”. Clause (ii) was omitted by 
Indian Independence (Adaptation of Central Acts and Ordinances) Order, 1948. 
By the Adaptation of Laws Order 1950, the words “a Railway Administration” 
were substituted for the words “a Federal Railway” and in clause (iii), the words 
“railway or” which appeared before “local authority”, are omitted and the word 
“Government” is substituted for the word “Crown”. 


[s 60.5] Amendments in Sub-section (2) Prior to Amending Act, 1976 


This sub-section, as it stood in 1908; comprised of two clauses (a) and (b), and clause (h) 
was repealed by Act 10 of 1914, Sch 11. The Amendment Act, 1976 does not make any 
changes in this sub-section. 


[s 60.6] 
(i) 


(ii) 


(iii) 


(iv) 

(v) 
(vi) 
(vii) 


(viii) 


Changes Made by the Amendment Act, 1976 


Clause (c) to the proviso to sub-section (1) has been amended so as to extend the 
exemption from attachment and sale to houses and other buildings belonging to 
not only an agriculturist but also to a labourer or a domestic servant. 


Clause (g) to the proviso to sub-section (1) has been amended so as to extend the 
exception to stipends and gratuities allowed to pensioners of a local authority or any 
other employer. 


Clause (i) has been amended to enlarge the exception as to salary to the extent of 
“the first four hundred rupees and two thirds of the remainder. The new proviso 
to clause (i) does away with the distinction between judgment-debtors who are 
government servants or railway employees and other salaried judgment-debtors. 


Clause (j) has been substituted so as to extend to all persons to whom the Navy Act, 
1957 applies. 

The new clause (kb) extends the exception from attachment, to moneys payable 
under life insurance policies. 


The new clause (kc) exempts from attachment, interest of tenants in a residential 
building governed by rent Acts. 


Explanations (I) and (II) are altered in consonance with changes carried out in 


clauses (g), (h), (i), (ia), (k), (1), and (0). 
Explanations (IV) (V) and (V1) define the expressions “wages”, “labourer”, 


“agriculturist” and when such an agriculturist “shall be deemed to cultivate land 


personally”. 
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(ix) Sub-section (IA) has been added so as to render an agreement waiving the benefit 
of any of the exceptions under sub-section (1) void. 


[s 60.7] Changes Made by the Amendment Act, 1999 


In clause (i) of proviso to sub-section(1), the words “four hundred rupees” have been replaced 
by “one thousand rupees” by section 6 of the Code of Civil Procedure (Amendment) Act, 
1999. The amendment which came in to effect from 1 July 2002 does not exempt salary from 
attachment to the extent mentioned in clause (i) of the section 60 before the commencement 
of amended provisions. 


[s 60.8] In Execution of a Decree 


The expression “decree”, in this section, refers to a money-decree, and not a mortgage 
decree, for, attachment is not necessary in mortgage decrees. The result is that the exemptions 
from attachment and sale contained in the proviso to this section do not apply to a mortgage 
decree for sale.’ Provisions of section 60(1) proviso and section 60(1A), do not apply to a 
mortgage decree. Execution of a mortgage decree in regard to a residential house is not barred 
by section 60(1A), which prohibits waiver of the exemption.'*"’ A mortgage decree itself directs 
the sale. No attachment is necessary. Hence, properties exempt under section 60(1) proviso, 
can be sold pursuant to the final decree for sale. As no attachment is necessary, no scope exists 
either for invoking section 60(1) main part, or for considering exemption under section 60(1) 
proviso.'4!? Section 60(1) does not apply to a sale held in revenue recovery proceedings. '*'* 
In section 60(1)(c), proviso the words “attachment or sale” really contemplate the case of 
attachment and sale. In the proviso “or” should be read as “and”, since the latter word is the 
word used in the main part. In a mortgage decree there is no question of attachment. Hence, 
the exemptions from attachment do not apply to a mortgage decree.'*"* Wherein order is made 
for the payment of a fictitious sum without giving any opportunity to any person against 
whom the order is made, to show cause against the passing of such an order for the said sum, 
the order is a nullity. When a decree for order is illegal, any sale held in execution of such a 
decree or order and confirmed cannot be set aside on the ground that it was illegal when the 
sale is in favour of third party. But where a decree or order is a nullity, it will be deemed to have 


no existence at all and any sale held in execution of any decree or order must also be held to 
be null and void.'*” 


[s 60.9] Saleable Property 


Subject to the proviso to sub-section (1), all saleable property which belongs to the 
judgment-debtor may be attached and sold in execution of a decree against him. The equity of 
redemption of a mortgagor in mortgaged property is “saleable property” within the meaning 
of this section, and is, therefore liable to be attached and sold in execution of a decree against 


1410. Mubarak v Ahmad, AIR 1924 All 328 (FB) : (1924) ILR 46 All 489; Alla Baksh v Chetram, AIR 1945 
Lah 123 : 47 Punj LR 107. 

1411. KK Lakshmi v State Bank of Travancore, AIR 1988 Ker 311. 

1412. Nabisa Beevi v Manager, Canara Bank Nagarcoil, AIR 1984 Mad 249. 

1413. State of Punjab v Dina Nath, AIR 1984 SC 352 : (1984) 1 SCC 137. 

1414. Lavnan v Subanna, AIR 1988 Kant 40; Rewali v Chiranjilal, AIR 1944 Lah 29 followed. 

1415. Surinder Nath Kapoor v UOT, (1988) Supp SCC 626. 
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him.'*'* If transfer of a particular property is prohibited by law, it cannot be attached, because 
it is not saleable property. Hence, a tenancy right whose transfer is prohibited by section 14(1) 
(b), Delhi Rent Control Act, 1958, cannot be attached.'*"” The legislature never contemplated 
in section 15(1) of Bombay Rents, Hotel and Lodging House Rates Control Act, 1947 that 
the lessee of a non-residential premises cannot transfer and assign the interest in the lease hold 
rights. Thus, where the notification was issued permitting transfer of interest of the lessee in 
the business premises under proviso to section 15(1) of Bombay Rent Act, the goodwill and 
tenancy rights in such premises would be saleable property over which the lessee would have 
disposing power and therefore, they would be liable to attachment and sale under section 16 of 
the CPC and section 15(1) of Bombay Rent Act would be no bar.'*!* A preliminary decree for 
the realisation of unpaid consideration on a mortgage bond is attachable under this section.'*”” 
The share of a partner in a partnership business is “saleable property”, and can be attached and 
sold in execution of a decree obtained against him by his creditor.'*”° A preliminary decree for 
accounts in a suit for dissolution of partnership and accounts'*! as also a preliminary decree in 
favour of the judgment-debtor in a suit for accounts!’ is attachable. The right to claim specific 
performance of a contract to sell land is also attachable and saleable.'*”* Similarly, a right to 
purchase shares or even an option to do so is a right to property. The benefit under such a 
contract does not become non-assignable by a condition that certain consideration has to be 
paid for such purchase. That being so, such a right is attachable.'*”* A life-interest in trust funds 
is attachable and saleable in execution of a decree against the life-tenant.'*” Similarly, a vested 
remainder can be attached and sold in execution of a decree against the remainderman.'*”° 
The beneficial interest of the party, in which the judgment-debtor has no legally transferable 
interest or the judgment-debtor in a deed of trust can be attached if it is vested but not if it is 
contingent.'*”” The interest of a member of a Kshatriya tarwad is liable to attachment and sale 
as it is partible under the law.“ The expression “saleable property” connotes that the property 
in question is saleable by court auction at a compulsory sale. Such a connotation implies that 
the concerned property is capable of being transferred. Consequently, the property in which 
the judgment-debtor has no legally transferable interest or the transfer of which is prohibited 
by any law for the time being in force, cannot be sold in court auction and is not a saleable 
property. On this principle, the Bombay High Court in Harsukh Jadhavji Joshi v Ramesh H 
Shah” held that under section 29(2) of the Maharashtra Co-operative Societies Act, 1960, 
and the bye-laws of the housing society in question, a member of such society was a tenant 
of premises allotted to him and as such had no saleable interest or disposing power without 
the consent of the society. Any attachment and sale of such interest in execution of a decree 


1416. Parashram v Govind, (1897) 21 Bom 226. 

1417. Belrex India Ltd v Shinghal Electric Co, AIR 1983 Del 430. 

1418. Union Bank of India v Mitter Sain Rup Chand, AIR 1995 Bom 371(DB). 

1419. Ismail v Johri Mal, AIR 1937 All 652. 

1420. Jagat Chunder v Iswar Chunder, (1893) 20 Cal 693, see O XXI, rule 49. 

1421. Ratanshi v Tricumji, AIR 1940 Pat 107 : (1940) 18 Pat 698. 

1422. Mono Mohan v Kali Kinkar, AIR 1935 Cal 751. 

1423. Rudra v Krishna, (1887) 14 Cal 241. 

1424. Champaran Sugar Co. v Haridas, AIR 1966 Cal 134 : 69 Cal WN 815. 

1425. Abdul Latef v Doutre, (1889) ILR 12 Mad 250. 

1426. Annaji v Chandrabai, (1893) ILR 17 Bom 503; Matimala v Surendra Nath, AIR 1936 Cal 802. 

1427. Rajes Kanta Roy v Srimathi Shanti Debi, AIR 1957 SC 255 : (1957) SCR 77 : 1957 SCJ 197 : 1957 
SCA 440. 

1428. Bank of New India v Ponnamma, AIR 1961 Ker 105 : (1960) ILR Ker 906. 

1429. Harsukh Jadhavji Joshi v Ramesh H Shah, AIR 1974 Bom 87 : (1973) 75 Bom LR 649. 


872 Sec 60 Part I]—Execution 


passed against such a member by a third person was illegal. In appeal, the Supreme Court, 
reversing the high court, held that a flat in a tenant co-partnership housing society was liable 
to attachment and sale in execution of a decree against a member in whose favour or for 
whose benefit it has been allotted by the society, that the right to occupy such a flat assumed 
significant importance and acquired, under the law, a stamp of transferability in furtherance of 
the interest of commerce and that in the absence of unambiguous and clear legal bar it would 
not be in the interest of commerce to impose a ban on its saleability. It further held that there 
was no absolute prohibition either in the Act or the rules or in the bye-laws against transfer of 
interest of a member and that though the flat was owned by the society, the allortee had a right 
or interest to occupy the same and that there was nothing in section 31, showing that the right 
to occupy, which was a right which can be sold in auction, was not attachable in execution 
proceedings. Though there were certain restrictions under section 29(2), and bye-law 71D, 
they were not such that their breach would render the transfer void. It is submitted that this 
decision requires reconsideration since— 


(i) it fails to take into consideration various aspects relating to the rights of such 
building societies both under the Co-operative Societies Act, 1912 and the bye- 
laws made thereunder; 


(ii) the fact that, the society is, and remains, even after allocation of a flat to its member, 
the owner of such a flat; 


(iii) that though the allottee-member can transfer the occupancy rights in such a flat, such 
right is not absolute and is limited in that the society has, in certain circumstances, 
under its own rules, to which the member and his right to transfer is subject to, 
the right to refuse to accept the transferee as its member. These rights of such a 
society, which was not before the court, have not been adequately considered and 
so also the consequences following from the judgment on a large number of such 
societies. The judgment does not consider the question as to what would happen to 
the execution sale, if the society for valid reasons were to refuse, under its rules, to 
accept the auction-purchaser as its member. Such a situation would involve such a 
society into litigation to prevent which is the principal object of the Co-operative 
Societies Act, 1912. In view of the impact of the judgment on a number of such 
societies, the court ought at least to have given a chance to the society to be heard 
before it gave the judgment affecting its right. The adjudication of an Indian citizen 
as insolvent in a foreign state does not affect the rights of the decree-holder to 
attach and sell his immovable properly in this country.'**! The fact that the property 
attached is the only source of livelihood does not exempt it from attachment.'*” 


The word “saleable”, in this section means saleable by auction at a compulsory sale 
under the orders of the court. It has no references to property made non-transferable by an 
agreement between the parties to a transaction. It has, accordingly, been held that a condition 
in a permanent lease that the landlord would re-enter if the tenant made any transfer of the 
land demised, does not make the land unsaleable in execution. The lease forbids a sale by the 
tenant, but does not prevent a sale by the court.'**? Likewise, when the law allows the transfer 
of a property subject to certain restrictions or under certain conditions, it can be attached 
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and sold'** but if the prohibition by the statute is absolute, as for example, in the case of 
evacuee property under the provisions of Punjab Evacuees (Administration of Property) Act, 
1947, then the property be attached or sold;'*”? however, when the property is not alienable 
by a coercive process of law, it has been held that the court can hardly be deemed to have 
jurisdiction to attach it.™® Country liquor is “saleable” property within the meaning of this 
section, though the permission of the collector may be necessary to the sale under the Abkari 
Act.'437 


[s 60.9.1] Government Grant Containing Prohibition Against Alienation 


When a government grant contains a prohibition against alienation of an estate and the 
power of voluntary transfer is thus taken away, and the judgment-debtor is only entitled to 
enjoy profits during his life-time, the decree-holder can proceed only against the profits and 
not against the estate.'** 


[s 60.9.2] Security Deposit 


Money or other valuable security deposited as security for the due performance of duty by 
a servant with his master, may be attached in execution of a decree against the servant, but the 
attachment will be subject to the lien which the master has upon the deposit, and the deposit 
cannot be sold until the same is at the disposal of the servant free from the lien of the master 
at the expiration of the period of employment.'*” Security deposit made by the appellant to 
England for the costs of the respondent can be attached, as the appellant has the power of 
disposal over the same for his benefit.'**° 


[s 60.9.3] Land Assigned for Maintenance 
Where land was assigned to a Hindu widow for her maintenance with a proviso against 
alienation, it was held that she had no saleable interest in the usufruct.'**! 


[s 60.9.4] Non-transferable Office 


A religious office is not saleable property.'*** Similarly, the right of managing a temple, of 
officiating at the worship conducted in it, and of receiving the offerings at the shrine, is not 
saleable.'“** The right to officiate at funeral ceremonies is also not saleable.'““4 The property of 
a temple cannot be sold away from the temple. But there is no objection to the sale of the right, 
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title and interest of the servant of a temple in land belonging to the temple which he holds 
as remuneration for his service, the interest sold being subject in the hands, of the alienee to 
determination by the death of the original holder, or by his removal from office for failure to 
perform the service.” Crops standing on properties which constitute emoluments of archaka 
service are liable to attachment and sale in execution of a decree.'**° 


[s 60.9.5] Service of a Public Nature 


Land burdened with the performance of a service of a public nature, eg land held on 
Swastivachakam service tenure, is inalienable, and cannot be attached.!44” 


[s 60.9.6] Chhotanagpur Encumbered Estates Act, 1896 


Land released from management under the Chota Nagpur Estates Act, 1896, is under 
section 12A of that Act inalienable during the life-time of the holder without the sanction of 
the commissioner. Without such sanction it cannot be attached and sold.'*** 


[s 60.9.7] Restraint Upon Anticipation 


The income of property subject to a restraint upon anticipation accruing due after the date 
of the judgment, cannot be attached in execution of a decree against the separate property of a 
married woman passed under section 8 of the Married Women’s Property Act, 1874.144 


[s 60.9.8] Right of Residence 


The right of a widow under the Hindu law to reside in her husband’s family house is a 
purely personal right and cannot be transferred. Such right cannot be attached in execution as 
it is not “saleable” property,'*” even if the right has been asserted by her by obtaining a decree 
in a subsequent suit against the creditor purchaser of the house.'*”' 


[s 60.9.9] Right of a Patentee 


See the case under noted.!4” 


[s 60.9.10] Burmese Marriage Property 


The interests of parties to a Burmese Buddhist marriage in the marriage property is an 
indeterminate interest and not saleable within the meaning of this section.'*°? Under section 
10 of the Employees Provident Funds and Miscellaneous Provisions Act, 1952, the amount 
standing to the credit of a member in the fund is immune from attachment. This immunity is 
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available, even to a fund managed under a scheme framed by the organisation under the act.'*” 
There was unimpeachable evidence that a widow was residing in a part of a building, with her 
children. The decree-holder was not establishing that the widow was residing elsewhere or, that 
the property in dispute was in the possession of any person other than the widow. Objection 
under section 47, to the effect that being a residential house, it could not be attached in 
execution of a decree, was upheld.‘ 


[s 60.9.11] Interest of Tenant of a Non-residential Premises 


Section 56 of Maharashtra Rent Control Act, 1999 leaves no manner of doubt that it 
enables the tenant to claim or receive any sum of any consideration, as a condition of the 
relinquishment, transfer or assignment of his tenancy of any premises. It indicates that the 
tenant has a disposing power in respect of the interest in the tenancy in the non-residential 
premises for his own benefit either by surrendering it to the landlord for any sum or 
consideration or transfer or assign the tenancy for consideration. Clause (kc) appended to the 
proviso of sub-section (1) of section 60, CPC prohibits the attachment and sale of interest of 
the lessee of a residential building to which the Maharashtra Rent Control Act, 1999 applies 
the Rent Control Act applies but the said prohibition is not applicable to the interest of a 
tenant of a non-residential premises to which the Act applies and therefore, it can safely be held 
that the interest of the tenant in the non-residential premises to which the Act of 1999 applies 
is attachable and saleable in execution of the decree against the tenant. “6 


It is a settled position of the law that under section 58 CPC that the person cannot be 
detained in the custody for period of more than three months in execution of money decree 
exceeding Rs 5000. Such person has to be released as quickly as possible unless the custody of 
such person is required in other case. Such person cannot be re-arrested for execution of decree 
under subsistence and furthermore, such release cannot discharge the person from his debt.'*”” 


Section 56 of Maharashtra Rent Control Act, 1999, gives a valuable right and creates a 
further interest in respect of premises let to a tenant. In view of section 56 of the 1999 Act a 
fortiorari tenancy rights of a tenant constitute saleable property and give tenants a disposing 
power in respect thereof and the same are, therefore, liable to be attached and sold in execution 
of a decree. Tenancy rights thus can be attached and sold in execution of a decree. However, 
this cannot affect the rights of the landlords/head tenants in any manner, for the right of 
a tenant under section 56 of the 1999 Act can only be exercised with the consent of the 
landlord. In execution of a decree against the tenant-sub-tenant, the court cannot force an 
unwilling landlord/head tenant to enter into such an agreement. But if such an agreement is 
entered into by the landlord or head tenant with a tenant or sub-tenant as the case may be, the 
consideration received by the latter is liable to be attached and sold. Further, if the landlord 
and/or the head tenant is willing to enter into an agreement as contemplated in sections 26 and 
56, it would be possible for the executing court to force the tenant or sub-tenant to enter into 
an agreement contemplated therein. Needless to say, the executing court at that stage would 
not confirm the agreement, sale, assignment or transfer unless it is satisfied that the same was 


reasonable, fair and genuine. In this regard, such a sale would be no different from a sale of 
any other property. ”*’ 
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[s 60.10] “Property” 


A sues B for partnership accounts. The question of accounts is then referred to arbitration 
with the consent of the parties. Before the award is made, X, a creditor of A, applies for 
attachment of the “rights and interest” of A in the award. The attachment cannot be allowed 
for the expectant claim under an inchoate award is not “property” within the meaning of this 
section." Money paid into court, as a fine in a criminal case against a judgment-debtor is, 
after the order imposing the fine is set aside, attachable under this section, as money belonging 
to the judgment-debtor even before the issue of a refund certificate.“ Money deposited by a 
judgment-debtor, voluntarily, in another suit is liable to attachment though such attachment 
has to abide the result of that suit. Where the judgment-debtor acquired certain bhoomidari 
rights, and on her death, her adopted son succeeded to them, those rights were the assets of 
the deceased and were liable to be attached in execution of a decree against the deceased.'*°* An 
annuity payable to a deity under the UP Zamindari Abolition and Land Reforms Act, 1950 
in lieu of the zamindari property is liable to he attached in execution of a decree against the 


deity." 


The doors and windows of a building cannot be separately attached, for they have no 
separate existence as property.“ An unascertained right in unascertained property could not 
be the subject of attachment. "465 


[s 60.11] Coparcenary Property 


A creditor having a decree against a Hindu father alone, can attach and sell in execution 
thereof, the interest of the sons in the joint Hindu family property, on the principle of pious 
obligation of the sons to discharge the liability of the father. Even if the decree is against the 
father alone and whether the sons are represented by the father or not, the judgment-creditor 
can proceed to execute the decree against the son’s interest in the joint family property unless 
the debt is held to be avyavaharika® But, if there has been a partition between the father and 
the sons, a decree obtained thereafter against the father cannot be executed against properties 
which have fallen to the shares of the sons, even though the debt in respect of which the decree 
was passed was contracted before the partition.“ 


[s 60.12] Disposing Power 


A property may not belong to a judgment-debtor, and yet he may have a disposing power 
over it exercisable for his own benefit. In such cases, the property is liable to attachment and 
sale, subject to the proviso to this section. 
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[s 60.12.1] Trustee of a Charity 


A trustee of a religious endowment has no disposing power over the corpus of the trust 
estate exercisable for his own benefit; hence the corpus cannot be attached.'* 


[s 60.12.2] Life Interest 


Where under a compromise with a reversioner, a Hindu widow was allowed to keep certain 
property for her life, and she agreed not to alienate it, and on her death, the property was to 
pass to the reversioner, it was held that she had no disposing power over the property.'*® In 
the case of an impartible zamindari, if a junior member is given a specified share in profits in 
lieu of maintenance during his life-time, unless the right to receive profits corresponds to joint 


ownership in the property, it has been held that the right is purely personal and is not capable, 
of being attached.'*”° 


[s 60.12.3] Bonus Sanctioned by Railway Company 


A bonus sanctioned by a railway company, to its servant, is virtually a gift which must 
be completed either by a document or by actual payment as required by section 123 of the 
Transfer of Property Act, 1882. A railway company sanctioned a bonus to A, and the amount 
was forwarded to the district paymaster of the company for payment to A. Before the amount 
was paid to A, it was attached in the hands of the paymaster by a creditor of A. It was held 
that the amount could not be attached, for the gift was not complete, and A had, therefore, 
disposing power over the money.'*”! 


[s 60.12.4] Delivery to Post Office 


A sends a cover containing currency notes to the post office for delivery to B, the addressee. 
Can the cover be attached while it is still in the Post Office by a creditor of B? It has been held 
that it can be attached, the reason given being that the cover is in the disposing power of B. 
When once the letter has been posted, the property in it becomes vested in the addressee.'4” 


[s 60.12.5] Auctioneer 


An auctioneer has no disposing power over the whole of the sale proceeds of goods sold by 
him, but only over that portion of it which represents his commission. Hence, the whole of the 
sale proceeds in the hands of an auctioneer cannot be attached in execution of a decree against 
him but only so much of it as represents his commission.'*”? 


[s 60.12.6] Life Policy 


Where a married man effects a policy on his own life, and the policy is expressed on the 
face of it to be for the benefit of his wife, or of his wife and children or any of them, then, in 
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cases to which the Married Women’s Property Act, 1874, applies, the simple declaration on 
the face of the policy that the policy is for the benefit of his wife or children amounts to a 
trust for them, and the policy cannot be attached by his creditors [see section 6 of the Married 
Women's Property Act, 1874]. But in cases to which that Act does not apply, such a declaration 
is not sufficient to create a trust, and the insured has a disposing power over the policy for his 
own benefit, and the policy may be attached by his creditors, unless it has been assigned as 
provided by section 130 of the Transfer of Property Act, 1882, or a trust has been declared in 
respect thereof as provided by section 5 of the Indian Trusts Act, 1882. But, where the policy 
is not expressed to be for the benefit of the wife or children, and they are simply named as the 
persons who are to receive the amount in case of the prior death of the assured, there is no trust 
created and the amounts continue to belong to the assured and can be attached.'*”* There was a 
conflict of opinion as to whether section 5 of the Act applied to Hindus, for it was held by the 
High Court of Madras that it did,’ and by the High Courts of Bombay,'*”° and Calcutta,'*” 
that it did not. But the Act has been amended (see Act 13 of 1923), and the provisions of 
that section are made applicable to policies of insurance effected by Hindus, Mahommedans, 
Sikhs or Jains in Madras after 31 December 1913 (being the year of the Madras decision), 
and in other parts of British India after 1 April 1923; but nothing contained in the amending 
Act is to affect any right or liability which has accrued or been incurred under any decree of 
a competent court passed before 1 April, 1923. The word “property” is used in the widest 
possible sense and includes properties belonging to the coparceners of a joint Hindu family 
over which the father and the manager has a disposing power.'*”* Money deposited in court can 
be attached but the attachment will be subject to the result of the suit.'*”” 


[s 60.13] “Debts” 


Debts are expressly mentioned in the section, and they are liable to attachment and sale. A 
debt is an obligation to pay a liquidated (or specified) sum of money.'**° Money that has not 
yet become due, does not constitute a debt, for there is no obligation to pay that which has 
not yet become due. The word “debt”, in this section, means an actually existing debt, that 
is, a perfected and absolute debt. Rent, which has not become due, is not a debt and cannot 
be attached.'**! A sum of money which might, or might not, become due, or the payment 
of which depends upon contingencies which may or may not happen, is not a debt.'** A 
money-claim that has already become due is a debt, and it may be attached as such, though it 
may be payable at a future day; but a money-claim accruing due is not a debt and cannot be 
attached. The attachment must operate at the time of the attachment and not be anticipatory 
so as to fasten on a claim that may ripen into a debt at some future time.“ A debt for the 
purpose of being attachable need not have become payable. For instance, a bond which has not 
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matured and which will become payable after some time, is a debt which can be attached and 
sold.'*** So also, it has been held that a debt due to the judgment-debtor under a promissory 
note is attachable even though the note has been endorsed to a benamidar, who holds it in 
trust.'*8 But, it would be otherwise if the endorsement was made bona fide in favour of a 
third party. A contractor to the military authorities entered into an arrangement with a bank. 
The arrangement was that the bank would finance him against his bills for supplies under 
the contract. The contractor executed an irrevocable power of attorney in favour of the bank, 
authorising the bank to receive payment of the bills. The contractor made out a bill on the 
authorities and delivered the same to the bank for collection, with the endorsement that the 
amount under the bill should be paid to the bank. The bank duly sent the bill for payment, but 
before it could receive payment, a judgment-creditor in execution of a money-decree, attached 
it. The attachment was held not to be valid on the ground that the power of attorney coupled 
with the endorsement on the bill, amounted to an equitable assignment of the fund by way of 
security.'*8° The word “debts” includes a share of debts.'**’ A mere right to receive profits, the 
profits not having yet accrued due, is not attachable.'*** The right to receive profits in future, 
unless it is incidental to the ownership of property, is incapable of being attached and sold.'**? 
But a decree directing an inquiry into, mesne profits can be attached and sold.'*”° 


A debt that is enforceable, only by a foreign court, is not liable to attachment under this 
section.'*?! 


ILLUSTRATIONS 


(i) A delivers goods to his agent, B, for sale.B sells the goods, and receives the sale proceeds. 
The sale proceeds in the hands of B constitutes a “debt” due to A, and they may, therefore, be 
attached while in B’s hands in execution of a decree against A, Madho Das v Ramiji.'*”? 


(ii) A is bound under a deed to pay a monthly allowance to B for B’s maintenance. C, who 
holds a decree against B, attaches, in August, the allowance for September. The attachment is 
not valid, for the allowance can only be attached as a “debt” and the allowance for a debt due to 
B at the time of attachment in August: Haridav v Barbda Kishore.” 


(iii) A agrees to sell his property to B for Rs 2,000 to be paid to A on the execution of the 
conveyance. The purchase-money payable to A is not a ‘debt’ owing to him by B until the 
conveyance is executed, Hence, its cannot be attached before the execution of the conveyance 
in execution of a decree against A, Ahmaduddin v Majlis Rai. But once the sale is completed, 
the amount representing the purchase-money may be attached in the hands of B, and it does not 
make any difference that the whole is payable in one sum or by instalments or in the shape of 
periodical payments; Harshankar v Baijnath.” 


(iv) Maintenance allowance that has already become due, “private” pensions that have already 
become due, and the wages of private servants [other than those mentioned in clause (h)] that 
have already become due are “debts” within the meaning of this section, Kasheeshuree v Greesh 
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Chunder, (maintenance) Bhoyrub v Madhub Chunder;\*”’ Ayyavayyar v Virasami;'** Devi 
Prasad v Lewis.” But arrears of maintenance payable under the order of a criminal court are 
not liable to attachment as a debt, if the right to receive maintenance is only a personal right 
created by the order, Giribala Dasi v Nirmalabala.”” 


(v) A agrees to advance Rs 5,000 to B on a mortgage of B’s property. B advances Rs 3,000 
only. C, who holds a decree against B, seeks to attach the balance, of Rs 2,000 payable by A to B 
as a debt due by A to B. C cannot attach the balance, for it is not a debt due by A to.B. It is clear 
that if A fails to pay the balance, B is not entitled to specific performance, and his only remedy 
against A is by way of damages for non-payment of the balance, Phul Chund v Chand Mal;'>°! 
Sewa Singh v Milki Singh.” 


As to the mode in which a debt may be attached, see O XXI, rule 46; and O XXI, rule 79. 


[s 60.14] Clause (a): Cooking Vessels 


This clause should be liberally interpreted. Cooking vessels are not only vessels in which 
food is actually cooked, but also vessels necessary for cooking operations, such as a thali and 


a Gagra.” 


[s 60.15] Clause (a): Ornaments 


Ornaments on the person of a Hindu wife, forming part of her stridhan, cannot be attached 
in execution of a decree against the husband, even though the Hindu law concedes him a 
personal right of user." The mangalsutra, a neck ornament which is worn by a Hindu married 
woman during the life-time of her husband without ever removing it, is also exempted from 
attachment.” A dress or a personal clothing intended for wearing is wearing apparel, whether 
used or new. If a new apparel is kept for use at a future date, it is nonetheless a wearing 
apparel.'*°° 


[s 60.16] Clause (b): Tools of Artisans 


1507 it was observed: 


In Ramachandra Ayyar v Sesha Ayyangar, 


The word ‘artisan’ has a well-recognised meaning and is roughly synonymous with 
craftsman or mechanic. 


See also the under mentioned cases for the meaning of the word artisan.'°°* This clause 
should be liberally construed. Even tools of complicated character such as those of a goldsmith 
would fall within the proviso,” as also a lathe, a drilling machine and a weeding machine, 
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too, operated by electric power. Nor is it necessary that they should actually be in use at the 
time of the attachment. It is sufficient if they can be used when required.'?'' Sewing machines 
in a tailors shop are exempt from attachment under this proviso.'’!* Mechanical tools are 
covered by section 60(1), proviso (b) of the CPC (case law reviewed).'*'* The following have 
been held not to be artisans: a surgeon or doctor,“ a musician,” a firm,'*'® A person who 
does not himself use the lathe machines is not an “artisan” (even assuming that lathe machines 
are tools), if the machines are actually used only by his employees. In Bindeshari v Banchilal, 5" 
an extended meaning was given to the word “artisan” as including a person who works in 
the production of commodities, and it was held that a soap boiler who practiced the art of 
making soap was an artisan and the paraphernalia of his soap factory were the tools of an 
artisan. So also, utensils used for making sweetmeats were held to be tools of an artisan.'*'* But 
these decisions were dissented from by the Madras High Court in Ramachandra Ayyar v Sesha 
Ayyangar and Punnavanam v Muthuswami Achari and by the Rajasthan High Court in 
Kanhayalal v Sunderlal, wherein it was held that a halwai was not a mere artisan, but more 
a shopkeeper who purchased commodities and processed them and that accordingly utensils 
used by him for preparing sweetmeats were not exempt from attachment under this proviso. 


[s 60.17] Clause (b): Implements of Husbandry 


Charaks, kadhais, and planks of timber used by an agriculturist for extracting sugar juice 
from sugarcane which he has grown on his field, and for turning into jaggery, are implements 
of husbandry, within the meaning of clause (b), and are exempt from attachment.'*'? It has 
been held that a motor tractor cannot be said to be an implement of husbandry. It is not 
indispensable to agriculture.” It was however held in Dwarka v Meerut Municipality, ”™ 
that even a tractor used for large-scale agricultural operations fell within this proviso but this 
decision had been dissented from by the High Court of Madhya Pradesh which has held 
that engines and pumps installed for running a flour mill are not implements exempt from 
attachment under this proviso.'*** The High Court of Madras also has held that an oil engine 
used as a quick mode of drawing water from a well is not indispensable to an agriculturist to 
cultivate his land and is not accordingly exempt from attachment. The ground on which the 
high court so held, was that the principle underlying clause (b) is that artisans who depend for 
their livelihood on the tools which they possess or the implements of husbandry which they, 
as agriculturists, require to earn, their livelihood should alone be exempted and that the word 
“livelihood” in the clause connoted the idea of means of living or subsistence.’ The question 
arises whether the pump set is an “implement of husbandry” belonging to an agriculturist 
and exempt from attachment and sale under sub-clause (b) of section 60(1). The Supreme 
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Court, despite having an opportunity in the above noted matter, decided not to pronounce a 
finding on the above subject, hence, the conflicting High Court judgments would prevail in 
the respective area.'?* 


[s 60.18] Clause (c): Houses Occupied by Agriculturists 


The term “agriculturist” includes persons engaged in cultivating the soil for remuneration, 
although they may have no interest in the soil either as proprietor or tenant.’ It means a small 
holder who tills the soil and cultivates it and not a large landed proprietor, even though his sole 
income is from land.'*° The term means a person who personally engages himself in tilling the 
soil and whose livelihood depends upon the proceeds derived from that tillage of the soil. The 
true test is whether a man personally engages in tilling and whether this occupation is essential 
to his maintenance.” In Pattabhirama Rao v Venkatasubbamma,'™* it was held that a person 
might be an agriculturist even though he cultivated the lands, not personally, but through 
labourers, if he maintained himself from the income therefrom. In Chandravathi Tewari v UP 
Government,” a Full Bench of the Allahabad High Court held on a review of the authorities 
that whether a person was an agriculturist depended not on whether the income from the lands 
was the main source of his livelihood but whether his main occupation was agriculture, i.e., 
tilling the lands or directing or supervising agricultural operations. An agriculturist does not 
cease to be one when he is unable to cultivate his land in a year of scarcity.” The meaning 
of the word “agriculturist” in this provision came up for consideration before the Supreme 
Court in Appasaheb v Bhalchandra,'**' and it was held that before a person could claim to be 
an agriculturist “he must at least show that he was really dependent for his living on tilling 
the soil and was unable to maintain himself otherwise.” It was accordingly held that a person 
who had a substantial income from lands other than those cultivated by him as home farm 
lands and also cash allowances, was not an.agriculturist and that a building constructed by him 
was not within the exemption. In the case of a minor, if it is shown that his main income is 
derived from agriculture, it is immaterial that his lands are cultivated by labourers engaged for 
that purpose. Such a minor is an agriculturist.'°** The Code of Civil Procedure, 1882 (now 
replaced CPC, 1908), section 266, exempted from attachment only the materials of houses 
occupied by agriculturists. But it was held that even a house occupied by an agriculturist could 
not be attached provided it was occupied by an agriculturist as such,’ that is to say, it was 
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occupied by him bona fide for the purposes of agriculture.” The burden of proving that it 
was so occupied, lies on the agriculturist-debtor and it must be proved by him in execution 
proceedings. °’ The exemption extends after the death of the agriculturist, to his representative 
occupying the house in good faith as an agriculturist.'?*° If, under a deed of settlement, the 
settlee had only the right to enjoy the income of the house, without any power to alienate it 
and after his death the house was to go to his heirs absolutely, the right conferred on the settlee 
was not attachable in execution of a decree for maintenance of his wife; but a receiver can be 
appointed to collect the rent and thus satisfy the decree.'””’ If, however, a money-decree was 
passed against a person, who was not an agriculturist, and his non-ancestral house was attached 
during his life-time, and the house was on his death inherited by his son, who occupied it as an 
agriculturist, it was held that the house could not be released from attachment.'!>*® 


The right under the above provision is a personal right available to an agriculturist or a 
labourer or a domestic servant. It is neither heritable nor alienable. It can be enforced only 
during the life time of the person who is entitled to claim the right and after the death of the 
person concerned, the said right ceased to exist.’ But if, by a consent decree, an agriculturist 
agrees in consideration of time being given to him that his house may be attached and sold on 
default in payment of the decretal amount, the house may be attached and sold on default, 
for the privilege is one that may be waived.'**' According to the High Court of Andhra Pradesh, 
the protection under section 60(1) proviso (c) cannot be waived. The protection given to the 
agriculturist against attachment of his residential house, is based upon high public policy of 
the state as any interruption of agricultural operations is against the national interests and it 
may lead to fall, in agricultural production. Such policy of the state cannot be defeated and 
any waiver of such a right is opposed to public policy.'*** It is submitted that the Andhra view 
is the correct view. 


If a house occupied by an agriculturist is specifically mortgaged, it is not protected from sale 
in execution of a decree upon the mortgage. Clause (c) does not prohibit the sale of property 
specifically mortgaged, though it may be occupied by an agriculturist as such, unless he is 
prohibited by law from mortgaging or selling it.' 


Under this clause, the main residential building and all other buildings attached to it, 
would be within the exemption. When the whole building is used for residential purposes, the 
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fact that there is a shop in the ground floor, will not take it out of the exemption. What 
is contemplated is actual possession. A house which is dilapidated and unoccupied and not 
used for agricultural purposes is not exempt.’ The exemptions enumerated in section 60 
are applicable to proceedings by way of attachment and sale by the official receiver in exercise 
of powers vested in him under the Provincial Insolvency Act, 1920.'° Exemption under 
section 60(1)(c) is available to an individual and not to their legal heirs." It has been held 
that the special provisions in favour of agriculturists do not offend Article 14 or Article 15 of 
the Constitution. "4s 


The Amendment Act, 1976, has extended the benefit now to a labourer and a domestic 
servant. Both terms “labourer” and “domestic servant” are used in their ordinary meaning and 
not in any technical sense. A house or a building belonging to and occupied by a labourer or a 
domestic servant would have the benefit of this clause. The court, in an execution proceeding 
for the realisation of decretal amount by selling the immovable property (viz residential house), 
found that the judgment-debtor was not an agricultural labourer, but was only a mason by 
profession. Still, the refusal of the benefit of section 60(1), proviso (c) to the judgment-debtor 
was unjustified. Initially, the burden is on the judgment-debtor to show that he is entitled 
to the benefits of section 60. But, once he has discharged his burden and the decree-holder 
adduces evidence that the judgment-debtor is not an agricultural labourer, but is only a mason, 
the finding given by the lower court must be accepted. A mason by virtue of the nature of the 
work that has been done by him, can be termed as a skilled labourer. Therefore, the judgment- 
debtor, who is mason and who is residing in his own residential house, is entitled to claim that 
his residential house is not liable to attachment and sale in execution of a decree, in view of 
section 60(1) (c) read with Explanation IV to the proviso.'”” 


[s 60.19] Clause (e): Right to Sue for Damages 


“Mesne-profits” are in the nature of damages, and the right to sue for mesne-profits is a 
right to sue for “damages”. Such a right cannot, therefore, be attached and sold in execution 
of a decree against the person entitled to the right. Thus, if A is entitled to claim mesne- 
profits from B for wrongful dispossession of his lands, A’s right to claim mesne-profits from 
B cannot be attached and sold in execution of a decree against A. If the right is attached and 
sold and purchased by X, X is not entitled to sue B for the mesne-profits, the sale to him being 
void.! An insolvent’s right to sue for contribution is not a right or property, under this 
clause, exempting it from vesting in the official receiver under section 28(5) of the Provincial 


Insolvency Act, 1920.'*' For the test of “mere right to sue for damages” see Bansigopal v PK 


Banerji”? 
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[s 60.20] Clause (f): Right of personal service 


A vritti is a right to receive certain emoluments as a reward for personal service, and is, 
therefore, exempt from attachment and sale.'”’ But a priest’s share in the utpat or net balance 
of the offering to a deity may be attached and sold.’ The birt maka brahmani, or right to 
officiate as a priest at the funeral ceremonies of Hindus dying within a particular district is a 
right of personal service and cannot therefore be attached.'””” Jatri bahis, which merely contain 
the names and addresses of pilgrims who are clients of the judgment-debtor and which are 
of use to him to perform personal service to the pilgrims are not attachable.’ Gangaputras 
occupy sites on the bank of the Ganges where they erect wooden platforms for the use of 
pilgrims who bathe there and from whom they receive offerings. This right to offerings is 
a right of personal service and cannot be attached; but the right of occupancy of the sites 
and wooden platforms are attachable.’ A pala or turn of worship is by custom alienable to 
persons within a limited circle and is attachable.’ Where the khadim’ share in the offerings of 
the shrine was by custom allowed to be sold among the khadims themselves, it was held that the 
right to such a share was liable to attachment and sale in execution of a decree but that the right 
should be sold only to a khadim.'*” In the absence of any custom to the contrary or connection 
between the shares of the offerings of a temple and the right to officiate as a priest thereof, 
the shares cannot be said to be emoluments attached to the office and are liable to attachment 
and sale. Money due to a firm of managing agents is not for personal service and so can 
be attached.!**! The right of the judgment-debtor to receive offerings in the Kalkaji temple, 
Delhi, was held to be exempt from attachment under this proviso as no custom sanctioning 
transfer was established." 


[s 60.21] Clause (g): Gratuity Allowed by Government or Local Authority 
or any Other Employer 


The gratuity referred to in this section is a bonus allowed by government to its servants 
in consideration of past ‘service. It may be allowed to one who is not a “pensioner” or it 
may be allowed to a pensioner in addition to his pension. In either case, it is exempt from 
attachment.'* The amount earned by a deceased employee (judgment-debtor) which has 
become payable to his legal representative, is not exempt from attachment. The amount had 
lost the character of gratuity, as it is now payable to the legal representatives of the employee. 
Once the employee dies, it cannot be held that the department holds the money in trust for 
the legal representatives.’ Gratuity amount due from the Postal Department to the heirs of 
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a deceased judgment-debtor is within this proviso and cannot be attached.“ The exemption, 
now, applies also to stipends and gratuities allowed to pensioners of a local authority or of any 
other employer. Gratuity payable to an employee under the Payment of Gratuity Act, 1972 
would now be exempt from attachment and sale. 


[s 60.22] Stipends Payable Out of Service Family Pension Fund Notified in the 
Official Gazette 


For notifications issued under this clause [i.e. clause (g)], see General Statutory Rules and 


Orders, vol III. 


[s 60.23] Political Pensions 


All pensions of a political nature payable directly by the Government of India are political 
pensions. A pension which the Government of India has given a guarantee that it will pay 
by a treaty obligation contracted with another sovereign power is a political pension.'> 
Khandan allowance granted under the Tonk Khandan Rules is political pension and exempt 
from attachment.’*” Arrears of political pension due to a pensioner and lying in the hands of 
government at the time of his death do not lose their character of political pension by reason 
merely of the pensioner’s death. The character of the fund remains unchanged so long as it 
remains unpaid in the hands of government and it is not liable to attachment in the hands of 
government in execution of a decree against the deceased. But once the fund has passed out of 
the hands of government into the hands of the legal representative of the deceased, it may be 
attached like any other portion of the deceased’s estate.'*** Where the amount is disbursed and 
it goes into a bank account it would retain its original character until the amount is withdrawn 
from the bank account or converted into any other assets or investment. This carry over period 
would be relatively short and the readdressed would be as to whether the disbursement is still 
intact in its original form. If that is so, it could still be identifiable in its original status and the 
immunity would carry over.’ 


A grant of a zamindari by government as a reward for past services rendered by a person 
to government is not a pension, but a gift, and may, therefore, be attached in execution of a 
decree against the grantee. The word “pension” in this section implies periodical payments 
of money by government.'””? Cis-sutlej jaghirs have been held to be exempt from attachment 
under this proviso.'””' Allowances granted to the Candyan pensioners of Ceylon,’ to the 
members of the family of the King of Oudh’*” to the members of the Mysore family,'°” and 
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to the descendants of the Nawab of Carnatic,'*” or paid by a foreign State by an arrangement 
with the Government of India to a deposed Maharaja,'°”° are instances of political pensions. 
Compensation paid to Jagirdars when their estates were abolished and taken over by 
government!’ and compensation paid to displaced persons’”® are not political pensions. The 
view expressed by the High Court of Madhya Pradesh in Usman Ali Khan v Sagarmul,’”” that 
privy purse given to a prince on the merger of his state in the Union of India was not a political 
pension was reversed by the Supreme Court in appeal'®* on the ground that the periodical 
payment of money by the Government of India to a ruler of a former Indian State as privy 
purse was made on political considerations and under political sanctions and not under a right 
legally enforceable in any municipal court. Such a payment was strictly a political pension 


and the use of the expression “privy purse” instead of the expression “pension”, being due to 
historical reasons, was immaterial. 


[s 60.24] Private Pensions 


Private pensions, as distinguished from government pensions, are not exempt from 
attachment and they may be attached either as “debts” or as “property belonging to the 
judgment-debtor” within the meaning of this section. But they neither constitute “debts” nor 
“property belonging to the judgment-debtor” until they have become due and payable. Hence, 
they cannot be attached before they have become due and payable. Pensions granted by railway 
companies to their servants were held to be private pensions.'”*! 


[s 60.25] Clause (h): Wages of Labourers 


A “labourer” is a person who earns his daily bread by personal manual labour, or in 
occupations which require little or no art, skill or previous education.’ Thus, persons who 
agree to spin cotton and to receive a certain amount of money for a certain quantity of cotton 
spun by them are labourers, and their wages cannot be attached.'**? A weaver in a textile mill is 
a labourer within this proviso'™ but not a clerk. A winch man working under the Calcutta 
Dock Labour Board is not a labourer since before he could be engaged he had to undergo 
training prescribed by section 21 of the Calcutta Dock Workers (Regulation of Employment) 
Scheme.” The old provision only applied to the wages of labourers and domestic servants 
and there was no provision to exempt the salary of a person in private employment. It was 
observed in the under mentioned case!**” that from the collection of words used in the clause, 
it was arguable that the word “salary” in the clause was intended to mean salary of labourers 
and domestic servants only. It has, however, been held that though the latter part of the clause 
should have been the subject of a separate clause, yet on a consideration of the entire section, 
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there is no doubt that the clause protects from attachment, salary of all persons in receipt of 
it other than public officers and servants of a railway company or local authority, so far as the 
protection goes." These questions do not, now, arise as the subject of wages of domestic 
servants and labourers has been put in a separate clause. 


There is a conflict of judicial opinion on the question whether wages include bonus 
declared and payable to labourers. One view is that bonus is, as held by the Supreme Court,’”” 
a payment contingent on the earning of profits and is ex gratia and it is therefore not wages, 
and is liable to attachment.” As against this, it has been held that bonus might be impressed 
with the character of wages either by statute or by agreement of parties, that, in such cases, it 
cannot be attached and the question must be decided on a consideration of the facts of each 
case.'*”! On consideration of the definition of gratuity in different enactments, and the board 
analogy of the term with bonus, gratuity, payable on retirement, to a labourer has been held to 
be “wages’;'*?* so also bonus.” 


[s 60.26] Clause (i): Salary 


The clause applies to all salaries and is not confined to salaries of any particular category 
or categories of persons. The Amendment Act, 1976, has increased the exempt amount from 
the first two hundred and one half of the remainder to the first four hundred’ rupees and 
two-thirds of the remainder. The proviso to the clause gives additional protection. So far it 
applied only to government officers, railway employees and employees of a local authority. As 
now amended, it applies to all employees. The salary can be attached only partially, since it is 
exempt to the extent of the first four hundred rupees and two-thirds of the remainder. In view 
of this exemption it was held that a public officer could not be required to pay into court, a 
part of his salary as a condition precedent to his being adjudged insolvent.'”” 


The exemption did not occur in the Code of Civil Procedure, 1859 (now replaced by CPC, 
1908). Hence the salary of the persons mentioned in the clause was attachable to the extent 
of the whole as “debt”. It was, therefore, not attachable until it had become due.’ Under 
the subsequent Codes of 1877, 1882 and the present Code of Civil Procedure 1908, the 
salary to the extent to which it is attachable, may be attached in advance.'””” Originally, the 
object of the exemption appears to be to enable an officer to maintain himself and his family 
in a position suitable to his rank. Now the object is human consideration. But as regards the 
portion of the salary that is attachable, it not a valid reason for refusing that the attachment, if 
allowed, would not leave the judgment-debtor enough to live on.'°°* A member of a provincial 
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legislative assembly was held not to be a public officer and therefore O XXI, rule 48 would not 
apply to him." 


This clause does not apply to arrears of salary. Dearness allowance has been held to 
be part of salary and should be taken into account in calculating the attachable amount.’ 
But it would be otherwise where there is a statutory provision specifically exempting it from 
attachment.'®? The deductions made on account of provident fund under the Provident Funds 
Act, 1925 as also under the provisions of the Income-tax Act, 1960 (now replaced by Income 
Tax Act, 1961) by way of advance income tax should be made from the non-attachable portion 
of the salary.’ But the deduction of amount towards repayment of temporary advance taken 
from General Provident Fund is not exempt and cannot be excluded from attachment of 
salary.'®* It has been held that when, salary has become exempt from attachment under the 
proviso to this clause, it would not be legal to appoint a receiver therefore as that would be 
defeating the policy underlying it.'°° Even where a part of the attachable portion of the salary 
has been under attachment for 24 months, the prescribed exemption applies.'®° A comparison 
of section 60, prior to amendment and after amendment, would show that in so far as 
attachment beyond 24 months is concerned, there is no change, though the extent of salary 
which can be attached under the provision now in force is more, which is, in fact, beneficial 
to the decree-holder. Therefore, in so far as attachment beyond 24 months is concerned, there 
is no difference in the provision as it existed at the time when the rule came in force, and the 
provisions now applicable in that behalf.'°” 


[s 60.27] Salary of Private Servant — Explanation I: The moneys payable in 
relation to matters exempt from attachment or sale 


Prior to its recent amendment, a distinction was made between particulars mentioned in 
clauses (g), (h), (i), (j), (I) and (o) and salary of a person other than that of a servant of 
the government, railway company or local authority in that the former were exempt from 
attachment or sale whether before or after they were actually payable and the latter only when 
lit was actually payable. In view of this distinction, it was held that the salary of a private 
servant to the extent allowable could be attached a debt and hence it would not be attached 
before it had become due.’ This distinction has now been done away with by the amended 
Explanation (I). Hence it can be attached in advance and before it has become due. 


[s 60.28] Clause (j) 


The pay of soldiers and followers of the Indian Army is under section 28 of the Army Act, 
1950 and is exempt from attachment. 
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[s 60.29] Clause (k): Compulsory Deposits in Provident Funds 


The expression “compulsory deposit” is defined in section 2(a) of the Provident Funds 
Act, 1925 as being a subscription to, or deposit in, a provident fund which, under the rules 
of the Fund, is not, until the happening of some specified contingency, repayable on demand 
otherwise than for the purpose of the payment of premium in respect of a policy of life 
insurance, and includes, etc. By section 3 of the Act it is provided that a compulsory deposit in 
any government or Railway Provident Fund shall not be liable to attachment under any decree 
or order of any civil, revenue or criminal court in respect of any debt or liability incurred by 
the subscriber or depositor. A compulsory deposit cannot be attached so long as it retains the 
character of compulsory deposit. Thus contribution to the funds under the Employees State 
Insurance and Employees Provident Fund Act, though not mentioned in the clause should be 
given the benefit of exemption.’ An objection to attachment of compulsory deposit can be 
made by the garnishee.'®'° This also applies to the provident fund of any institution to which 
the provisions of the Act have been extended.'°’ A deposit which when it was made, was a 
“compulsory deposit,” continues to retain that character so long as it remains in the hands of 
the railway company. Portion of salary to be paid as compulsory deposit in Provident Fund 
does not assume the character of compulsory deposit until the deposit is actually made. !®? 
It does not lose that character though the employee may have ceased to be in the service 
of the company by retirement, resignation or dismissal, and though he may have become 
entitled in that event to be paid the amount due to his credit in the provident fund. It has 
been held by the Supreme Court that provident fund remaining unpaid to the subscriber 
after his retirement retains its character as a compulsory deposit and cannot be attached nor 
could a receiver be appointed therefore.'*!? In a case, the Supreme Court has further held that 
so long as the provident fund dues are not paid to the government employees on retirement 
or otherwise, the government is a trustee in respect of them and has, as such, an interest in 
maintaining an objection in the court against attachment.'*'* It makes no difference that the 
amount had been transferred from the provident fund account to a miscellaneous account. '*!° 
But once it is paid out by the company on the happening of any of the above events, it loses 
the character of “compulsory deposit” and it may be attached in the hands of the party to 
whom it has been paid.'®'® Where a subscriber to the Railway Provident Fund elected to be 
governed by the Provident Funds Rules and requested payment in sterling and by bank draft 
in a bank in England and the Railway Administration drew thereupon cheques in favour of 
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the Reserve Bank with instructions to convert them into sterling and to transmit the amounts 
to be subscriber’s bank in England, it was held that the Reserve Bank was the agent of the 
Railway Administration and not of the subscriber and therefore the monies remained under 
the control of the Railways as Provident Fund money and was exempt from attachment. '®7 
The same principle applies to the case of an optional subscriber who cannot, under the rules, 
demand payment of his deposits at his option.'*'’ Under section 3(2) of the Provident Funds 
Acts 1925 any sum standing to the credit of a subscriber vests on his death in the dependent 
to whom it is payable under the rules of the Fund; it cannot therefore be attached as assets 
of the deceased.'*'? Gratuity payable to government pensioner cannot be attached, even in 
enforcement of an order relating to maintenance. Even if the pensioner has not raised the 
objection, the attaching creditor cannot get the benefit of the attachment.’ 


Annual contribution of an employee to the Provident Fund cannot be deducted from the 
salary, for calculating the attachable portion of the salary. 


Exemption of Provident Fund amount from attachment under section 60(1)(k) is available, 
only so long as the amount is in the hands of the trustees. The exemption does not survive after 
the amount is received by the employee entitled to the same.'°” 


Asum standing to the credit of a subscriber under a benefit fund scheme which the company 
may or may not pay, in its uncontrolled discretion, is not a debt which can be attached.'*? 


A compulsory deposit is not liable to be attached under the Criminal Law (Amendment) 
Ordinance 1944, its provisions being subject to section 60(1).'°* The Supreme Court has held 
that contributions to a Provident Fund in which the subscriber has, under the rules, a present 
interest and over which he has not divested himself of his power of control are not exempt 
from attachment under this proviso.'*> Monies payable under an insurance policy on the life 
of the judgment-debtor are totally exempt from attachment and sale, irrespective of whether 


the policy matures during the life-time of the assured or whether the money is payable after 
his death.'®° 


Under the new clause (ka), deposits in funds to which the Public Provident Fund Act, 1968 
applies and which are, under that Act, exempted from attachment are under this section also 
exempt. So also, the moneys payable under an insurance policy on the life of the judgment- 
debtor. Under another new clause (kc) the interest of a tenant of a residential building, to 
which a Rent Act applies, is saved from attachment, such interest being a personal interest of 
a statutory tenant. The proviso to section 60(1) of the CPC enumerates the properties that 
are not liable for attachment. As per clause (1), allowances forming part of the emoluments 
notified by the government in the Official Gazette to be exempt from attachment is not 
attachable. It is not disputed that the government has notified that dearness allowance, city 
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contributory allowance and house rent allowance are exempt from attachment. Therefore, the 
said amount must be excluded in deciding the attachable portion of the salary.'°” 


[s 60.30] Clause (kb) 


The legislative object behind this exemption protected under proviso (kb) to section 60(1), 
CPC, is that the money payable under the policy of insurance of life of a policy holder is 
intended to give some security to his heirs and legal representatives. Such legislative object, 
cannot, in any way be diluted, merely because the policy amount sought to be attached is that 
of the judgment debtor or otherwise; as otherwise, the intention of the legislature to provide 
security to the legal representatives of the policy holder would be defeated. °’ 


Proviso (kb) to section 60(1) CPC, no doubt, exempts all money payable under the policy 
of insurance under the life of the judgment debtor, but the policy amount under life insurance 
scheme only confers a right not on the policy holder but on his legal representatives. Therefore, 
moneys payable under the insurance policy of a judgment debtor are entirely exempted from 
the attachment and sale, irrespective of the circumstances as to whether the insurance policy 
matures during the life time of the assured or the moneys become payable after the death of 
the judgment debtor.!° 


[s 60.31] Interest of a Lessee in a Residential Building 


Section 60 of the CPC, sets out the properties which are not liable to attachment and sale. 
The exclusion of properties refers specifically to residential premises under section 60(1) (kc) 
and not to premises used for non-residential purposes. "6° 


[s 60.32] Clause (l); Allowances of a government servant 


Under the Code of Civil Procedure, 1882, it had been held that, in the absences of any 
specific provision, allowances (being less than salary) of a public officer, while absent from 
duty, stood on the same footing as the salary of a public officer while on duty and were exempt 
from attachment, only to the extent to which salary was exempt, and no more. Thus, where an 
officer was on sick leave on half pay which was Rs 150, it was held that the decree-holder could 
attach, only Rs 75.'®! In 1908, when the new CPC was enacted, clause (h), as it then stood, 
was enacted so that the whole of Rs 150 was exempted from attachment. The present clause 
makes the exemption depend upon the terms of a notification by the appropriate government 
and by Explanation 2, any allowance declared exempt from attachment, is excluded from the 
definition of the term salary. A plain reading of the provisions of section 60(1)(I) shows that 
in order that an allowance forming part of the emoluments be exempt from attachment, two 
conditions must be satisfied viz.: 


(i) allowance must be payable to a government servant or servant of a railway company 
or a local authority; and 
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(ii) the said allowance must be exempted from attachment by the appropriate 
government by issue of an appropriate notification in the Official Gazette, or must 
be a subsistence grant or allowance to any such servant.'® 


The Explanation (1) inserted by Act 14 of 1976 states that the money payable in relation to 
the matters mentioned in clauses (g), (h), (i), (ia), (j), (1) and (0) are exempted from attachment 
or sale whether before or after they are actually payable. In other words, the amounts payable, 
namely, subsistence grant or allowance payable to the person under suspension till it is in 
the hands of the employer is exempt. The words used is “actually payable” and not “paid”. 
Therefore, there is a clear indication that the above amounts in the hands of the employer is 
exempted from attachment.'™ 


[s 60.33] Clause (m): Expectancy of Succession etc. 


The interest, which a Hindu reversioner has in the immovable property of a deceased 
Hindu, on the death of the deceased’s widow, is “an expectancy of succession by survivorship’; 
in other words, it is an interest expectant on the widow's death to which the reversioner 
can only succeed if he survives the widow.'® The interest in the pre-empted property of a 
successful pre-emptor who has not yet paid the pre-emptive price fixed by his decree, is a 
merely contingent interest which cannot be attached.'®* But the interest which a coparcener 
has in money awarded to him on partition, is a vested interest although payment is deferred.'*° 
It has been held by the Privy Council that the words “or other merely contingent or possible 
right or interest” in this sub-clause, cannot be construed as applying only to such possible 
rights or interest as are ejusdem generis with an expectancy of succession by survivorship, that is 
to say, with a spes successionis." A contingent interest, though transferable, is not attachable; it 
is only vested interests that can be attached.'®* Thus, where a certain portion of purchase price 
in respect of a house was left reserved, till certain conditions were satisfied, the liability to pay 
the reserved balance becomes attachable, once those conditions are satisfied.'°” 


[s 60.34] Clause (n): Right to Future Maintenance 


If A is entitled to a monthly maintenance allowance under an agreement, the allowance 
cannot be attached until after it has become due.'®° It cannot be attached prospectively, that is, 
before it has become due.'™! So long as maintenance granted under section 488 of the Code of 
Criminal Procedure, 1973 is not realised it continues to be a right of future maintenance.'“? In 
other words, arrears of maintenances may be attached, but not the right to future maintenance. 
Where the judgment-debtor was entitled under his father’s will to a monthly allowance and it 
was claimed to be for maintenance, it was held that the decree-holder was entitled to attach 
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what had fallen due and become arrears, but not future allowances and that portion; only of 
the allowances which could be referred to maintenance was exempt and not the excess.’ A 
hereditary grant of an allowance of paddy out of the melwaram of certain land is not a right to 
future maintenance so as to be exempt from attachment under this section.“ Where a person 
holds villages under a deed, which provides that he is to hold them and receive the profits in 
lieu of maintenance without power of transfer, the interest of such person in the village is a 
right to future maintenance.'®* So also, allowances directed to be paid to beneficiaries under a 
deed of Wakf were held to be maintenance not liable to be attached.'° Where a widow made a 
gift of all the properties inherited by her, from her husband to her daughters and they, in turn, 

settled some properties on her for maintenance, it was held that they could not be attached.'®*’ 

Likewise, when properties allotted for maintenance are transferred, subject to an obligation 

to maintain the transferor, it was held that they could not be attached.’* But the grant of a 

heritable estate to a Khorposhdar in lieu of maintenance is liable to attachment in the absence of 
the proof of a special custom that his right was not absolute.’ But an annuity is not a “right 

to future maintenance,” and it may be attached and sold.'’®° An annuity payable under the UP 

Zamindari Abolition and Land Reforms Act, 1950 is not exempt from attachment.'®’ 


[s 60.35] Objection that Property is not Liable to Attachment and Sale: When 
to be Raised 


A obtains a decree against B, and applies for execution of the decree by attachment and 
sale of certain property belonging to B. The property is attached and sold, and purchased by 
C. B then applies to the court to set aside the sale on the ground that the property was not 
liable to attachment and sale. Can the application been entertained? It has been held that 
if B was a party to the order for sale, or was aware of it and did not appeal against it, he is 
precluded from questioning the propriety of the order after the sale, and he cannot therefore 
impeach the sale. A judgment-debtor who might have raised objection prior to the sale, but 
who has refrained from doing so, and who might have appealed against the order for sale, has 
no right after the sale has been carried out to prefer an objection that the property sold was 
not legally saleable.'°” It has been held that; the judgment-debtor can raise this objection that 
the properties are exempt from attachment under this section at any time before sale'®”’ but 
it is well-settled that the objection is not open when the sale has been confirmed.'°* But if 
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B was not aware of the proceedings in attachment of the property, or of the proceedings in 
connection with the sale thereof, the application to set aside the sale may be entertained even 
after the sale is confirmed.'®” The same rule applies where a sale effected by the collector is 
sought to be set aside on the ground that the property was not ancestral and therefore could 
not legally be sold by the collector.'®® Right to object to attachment and right to object to sale 
are independent of each other. The proviso uses the word “or” the frequent debtor can object 
even after court has directed issue of warrant. Constructive res judicata does not apply in such 
aieade 107 


[s 60.36] Waiver: Sub-section (1A) 


On the question whether it was open to the judgment-debtor to waive the benefit of the 
exemptions under the proviso to sub-section (1), the authorities were divided; some holding 
that they could be waived'®** and some taking the view that they could not be.'®” This conflict 
has, by enacting sub-section (IA), been resolved in favour of the latter view that no such waiver 


is legal and valid. 


[s 60.37] Explanations: (I) — (VI) 


In a case to which the provisions of the Amending Act of 1937 did not apply, it was held 
that there was nothing which restricted the word “salary” to an emolument which was payable 
monthly or that it had reference to the emolument payable to a man holding a permanent or a 
semi-permanent employment.’ The expression “salary” as defined by Explanation II means 
the total monthly emoluments excluding allowances exempt from attachment under clause 
(1). The allowances exempt under clause (1) are first to be deducted from the total emoluments 
for the purpose of arriving at the salary. That would be the salary out of which, under clauses 
(i) and (ia), one-third is to be excluded if the decree in execution is one for maintenance.'®! 
Dearness and house rent allowances are to be excluded from total emoluments for the attachable 
portion of the salary.’ 


Explanations II to VI are definitions which are intended for clarification. 


[s 60.38] Application of the Section 


This section enacts a rule of procedure. It was accordingly held that a creditor who had 
obtained a decree prior to the coming into force of the Code of Civil Procedure, 1908 on 
25 January 1950 in Rajasthan, could, in execution, attach the salary of a judgment-debtor 
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only to the extent provided in this section. On the same principle, it was held that further 
proceedings in an execution petition which had been filed in 1951 but were pending till 1956, 
could be taken, only in accordance with proviso (i) as amended in 1956.'** But a single judge 
of the Allahabad High Court has, in Sheo Baran Singh v Mohan Lal,'® taken a contrary view 
and has observed that the Amendment Act 36 of 1963 which raised the exemption limit 
of salary from Rs 100 to Rs 200 was not retrospective in as much as clauses (a) to (i) of 
section 60(1) were not procedural and that they conferred substantial rights on judgment- 
debtors protecting certain classes of property from attachment. On this reasoning, the high 
court rejected the judgment-debtor’s contention that on the enactment of the Amendment 
Act, attachment of his salary which was above Rs 100 but below Rs 200, which was levied 
before the amendment, should be lifted. 


[s 60.39] Crown Debts 


Debts due to the state have no priority under this section. 666 


[s 60.40] State Amendment 


Andhra Pradesh.—In its application to the Andhra area of the State of Andhra Pradesh 
in clause (g) of the proviso to sub-section (1) of section 60, the words of a local authority’ 
shall be inserted after the words “stipends and gratuities allowed to the pensioners of the 
Government’ —Code of Civil Procedure (Andhra Pradesh) (Andhra Area) Amendment 
Act, 1950. 


Note.—The title of Madras Amendment Act (XXXIV of 1950) has thus been amended 
by the Andhra Pradesh Act (IX of 1961). 


In its application to the whole of the State of Andhra Pradesh, in the proviso to sub-section 
(1) of section 60— 
(i) after clause (k) the following clause shall be inserted, namely: 


(kk) amounts payable under policies issued in pursuance: of the rules for the 
Andhra Pradesh Government Life Insurance and Provident Fund. 


(ii) after explanation 2, the following explanation shall be inserted, namely: 


Explanation 2A.—Where any sum payable to a government servant, is exempt from 
attachment, under the provisions of clause (kk), such sum shall remain exempt from 
attachment notwithstanding the fact that owing to the death of the government servant it 
is payable to some other person. —Code of Civil Procedure (Andhra Pradesh) Telengana 
Area, Amendment Act (XI of 1953) originally the Code of Civil Procedure (Hyderabad 
Amendment) Act (XI of 1953). This Act has been amended and extended to the entire 
State of Andhra Pradesh by the Code of Civil Procedure (Andhra Pradesh Unification and 
Amendment) Act (X of 1962). 


The following amendment were made by Andhra Pradesh Act 24 of 1979, section 2 (dated 
17 September 1979): 
(i) In the proviso to section 60(1) after clause (kk) insert as under— 


(kkk) amounts payable under the Andhra Pradesh State Employees Family 
Benefit Fund Rules;” 


(ii) In Explanation 2A, for the expression “clause (kk)” substitute the expression 


“clauses (kk) and (kkk).” 


1663. Abdul Gafur v Ram Narain, AIR 1951 Raj 926. 

1664. Pralhad v Mst Sakhu Bai, AIR 1961 Bom 142. 

1665. Sheo Baran Singh v Mohan Lal, AIR 1968 All 147. 

1666. Murli Tahilram v Asomal & Co, AIR 1955 Cal 423 : 59 Cal WN 701. 


Property liable to attachment and sale in execution of decree Sec60 897 


In its application to the Hyderabad area of the State of Andhra Pradesh in the proviso to 
sub-section (i) of section 60— 


(i) after clause (g) the following clause shall be inserted, namely: 


(gg) pension granted or continued by the Central Government, the Government 
of Hyderabad or any other State Government on account of past services or 
present infirmities or as a compassionate allowance, and; 


(ii) in Expln 2A, for the word, brackets and letter “clause (kk)” the words, “brackets 
and letters” clause (gg) or clause (kk)’ shall be substituted—Andhra Pradesh Act 
(XVIII of 1953), originally the Code of Civil Procedure (Hyderabad Second 
Amendment) Act (18 of 1953). 

Gujarat—tIn sub-section (i) of section 60— 

(a) after clause (g) of the proviso, the following new clause shall be inserted, namely: 

(gg) stipends and gratuities allowed to pensioners of a local authority. 


(b) in Explanation I, after the brackets and letter “(g)” the brackets and letters “(gg)” 
shall be inserted. 


Himachal Pradesh—In section 60, sub-section (1). 

(i) at the end of clause (c), add the following words, namely: 
or compensation paid for such houses and buildings (including compensation for 
the materials and the sites and the land referred to above) acquired for a public 
purpose; and 

(ii) after clause (c) insert the following, namely: 
(cc) compensation paid for agricultural lands belonging to agriculturists and 

acquired for a public purpose; 
[Code of Civil Procedure (Himachal Pradesh Amendment) Act, 1956 (6 of 1956), section 2 
w.e.f. 17-5-1956]. 


Karnataka (previously Mysore)—In its application to the State of Karnataka except Bellary 
district, in the proviso to sub-section (1) of section 60 after clause (p), the following clause 
shall be added, namely: 

(pp) where the judgment-debtor is a servant of the State Government who has insured 


his life under the rules in force relating to the Official Branch of the Mysore Government 
Life Insurance Department— 


(i) in the case of insurances effected prior to the ninth day of May 1911, the whole of 
the bonus payable or paid thereunder to such servant, or in the event of his death 
to his nominee or other person or persons entitled to such bonus under the said 
rules; and 

(ii) in the case of insurance effected or after the ninth day of May 1911, and such 
insurance is compulsory, then the bonus in respect of the compulsory premium 
payable or paid to such servant, or in the event of his death to his nominee or 
other person or persons entitled to such bonus under the said rules. 


—Code of Civil Procedure [Mysore Amendment Act (XIV of 1952) (w.e.f. 1-4- 1951)]. 
Kerala—In clause (g) of the proviso to sub-section (1), after the words “stipends and gratuities 
allowed to pensioners of the Government’, insert the words “or of a local authority’—Kerala 
Act 13 of 1957, section 3. 
Maharashtra—In sub-section (1) of section 60— 
(a) after clause (g) of the proviso, the following new clause shall be inserted, namely: 


(gg) in the Hyderabad area of the State of Maharashtra, any pension granted or 
continued by the Central Government or the Government of the former 
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State of Hyderabad or any other State Government, on account of past 
services or present infirmities or as a compassionate allowance, which is not 


covered by cl (g); 
Maharashtra Act No. LXV of 1977, section 6(a); 


(b) in its application to the Hyderabad area of the State of Bombay—after clause (kd), 
insert the following: 


(kbb) the amounts payable under the policies issued in pursuance of the Rules for 
the Hyderabad State Life Insurances and Provident Fund, which are not 
covered under clause (ka) or (kb). 


Explanation: Where any sum payable to a Government servant is exempt from 
attachment under this clause or clause (gg), such sum shall remain exempt from attachment, 
notwithstanding the fact that owing to the death of the Government servant the sum is 
payables to some other person; 


Maharashtra Act No. LXV of 1977, section 6(b). 


Punjab and Haryana—ln its application to the State of Punjab including the Pepsu area 
thereof as it was immediately before 1 November 1956— 


(a) In sub-section (1), in the proviso: 


(i) In clause (c), for the words “occupied by him” the following words shall be 
deemed to be substituted, viz.: 


not proved by the decree-holder to have been let out on rent or let to persons 
other than his father, mother, wife, son, daughter, daughter-in-law, brother, 
sister or other dependants or left vacant for a period of a year or more. 


(ii) After clause (c), the following clauses shall be deemed to be inserted, viz: 


(cc) milch animals, whether in milk or in calf, kids, animals used for the purposes 
of transport or draught cart and open spaces or enclosures belonging to an 
agriculturist and required for use in case of need for tying cattle parking carts 
or stacking fodder or manure; 


(ccc) one main residential house and other buildings attached to it (with the 
material and the sites thereof and the land immediately appurtenant thereto 
and necessary for their enjoyment) belonging to a judgment-debtor other 
than an agriculturist and occupied by him: provided that the protection 
afforded by this clause shall not extend to any property specifically charged 
with the debt sought to be recovered. 


Vide Punjab Acts VII of 1934, XII of 1940 and VI of 1942 and Act XLIV of 1960.'°°” 
(b) After sub-section (2), the following sub-sections shall be deemed to be inserted, viz.: 


(3) Notwithstanding any other law for the time being in force an agreement by which a 
debtor agrees to waive any benefit of any exemption under this section shall be void. 


(4) For the purposes of this section the word “agriculturist” shall include every person 
whether as owner, tenant, partner or agricultural labourer who depends for his livelihood 
mainly on income from agricultural land as defined in the Punjab Alienation of Land 
Act, 1900. 


(5) Every member of a tribe notified as agricultural under the Punjab Alienation of Land 
Act 1900, and every member of a scheduled caste shall be presumed to be an agriculturist 
until the contrary is proved. 


(6) No order for attachment shall be made unless the court is satisfied that the property 
sought to be attached is not exempt from attachment or sale. 


1667. Ude Bhan v Kapoor Chand, AIR 1967 P&H 53 : (1966) ILR 2 Punj 400 : 68 Punj LR 591; Yogesh 
Sharma v Devi Dayal Jain, AIR 1977 Del 270. 
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Punjab Relief of Indebtedness Act, VII of 1934, section 35 (as amended by Punjab 
Acts 12 of 1940 and 6 of 1942 and 44 of 1960). 


For decisions on the Punjab amendment, see the under mentioned cases. Section 60 of 
the CPC applies to attachment and sale in execution of a decree of a civil court only and has no 
application to an attachment and sale under any other statute unless made expressly applicable 
thereto. The Punjab Land Revenue Act contains a complete code providing for the modes and 
machinery for recovery of arrears of revenue. There is no provision in this Act which makes 
the provisions of section 60, of the CPC applicable to attachment, and sale for recovery of 
revenue under the Act, nor is there any provision in the Act corresponding to clause (ccc) of 
the proviso to section 60(1), CPC. The properties, if any, which are exempt from attachment 
and sale in revenue recovery proceedings under the said Act, would be only such properties, as 
are so exempted by the said Act.'*® 


Rajasthan—In the proviso to sub-section (1) of section 60— 


(i) in clause (b), after the word “agriculturist”, the words “his milch cattle and those 
likely to calve within two years” shall be inserted. 


— Rajasthan Act XIX of 1958. 
(ii) after clause (k), insert the following: 


(kk) moneys payable under Life Insurances certificates issued in pursuance of the 
Rajasthan Government Servants Insurance Rules 1953; 


(iii) after expln 3, insert the following explanation: 


Explanation IV—Where any money payable to a Government servant of 
the state is exempt from attachment under the provision contained in clause 
(kk), such money shall remain exempt from attachment notwithstanding the 
fact that owing to the death of a Government servant it is payable to some 
other person. 


— Rajasthan Act XVI of 1957. 


Tamil Nadu—ln its application to the State of Madras including the Kanyakumari district 
and Shencottah taluk of the Tirunelveli district, and the added territories the amendment made 
in section 60 is the same as that of Kerala — Code of Civil Procedure (Madras Amendment) Act 
1950, section 2 (wef 2 January, 1951) and Madras Act XXII of 1957, section 3 (18 December, 
1957) and Mad (AT) ALO, 1961 [wef 1 April 1960). 


Uttar Pradesh—Add the following Explanation 1A after Explanation 1 in section 60, sub- 
section (1): 
Explanation 1A—Particulars mentioned in clause (c) are exempt from sale in execution 
of a decree whether passed before or after the commencement of the Code of Civil 


Procedure (United Provinces) (Amendment) Act, 1948, for enforcement of a mortgage or 
charge thereon. 


—Code of Civil Procedure (UP) (Amendment) Act, 1948 (UP Act XXXV of 1948), 
section 2 (28 August, 1948). 


The following allowances payable to any public officer in the service of the UP Government 
shall be exempt from attachment by order of a court, namely: 


1668. Agha Jafar Ali Khan v Radha Kishan, AIR 1951 P&H 433; Firm Ganga Ram v Firm Jai Ram, AIR 1957 
P&H 293 : (1957) ILR Punj 1558; Sampat Kumar v Nathu Ram, AIR 1958 P&H 326 : (1958) ILR 
Punj 1445; Narain Devi v Durga Devi, AIR 1959 P&H 324 : 61 Punj LR 219; Ram Lal v Piaral Lal, 
AIR 1973 SC 2124 : (1973) 2 SCC 192. 

1669. State of Punjab v Dina Nath, (1984) 1 SCC 137; Kiran Bala v Surinder Kumar, AIR 1996 SC 
2094 : (1996) 4 SCC 372. 
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(i) All kinds of travelling allowances. 
(ii) All kinds of conveyance allowances. 
(iii) All allowances granted for meeting the cost of 
(a) uniform; and 
(b) rations. 


(iv) All allowances granted as compensation for higher cost of living in localities 
considered by Government to be expensive localities including hill stations. 


(v) All house rent allowances. 


UP Govt (Judicial Department) Notification No 2156 VII-362 dated 17 January 
1941. 


(vi) All allowances granted to provide relief against increased cost of living. 
UP Govt (Jud!) Dept Notification No 2692/VII dated 15 July 1949. 


Union Territory (Chandigarh)—In its application to the Union Territory of Chandigarh, 
amendments in the section are the same as in Punjab—Punjab Reorganisation Act, 1966, 
section 88 (1 November 1966). 


Union Territory (Pondicherry)—In its application to the Union Territory of Pondicherry, 
amendment in the section is the same as in Tamil Nadu-Pondicherry (Extension of Laws) Act, 


1968, section 3(i) and Schedule, Pt 11 (w.e.f. 5-9-1968). 


[S 61] Partial exemption of agricultural produce.—The State Government 
1670[* * *] may, by general or special order published in the Official Gazette, declare 
that such portion of agricultural produce, or of any class of agricultural produce, as 
may appear to the State Government to be necessary for the purpose of providing 
until the next harvest forthe due cultivation of the land and for the support of the 
judgment-debtor and his family, shall, in the case of all agriculturists or of any class of 
agriculturists, be exempted from liability to attachment or sale in execution of a decree. 


[s 61.1] Be Exempted from Liability to Attachment or Sale 


These words are wide enough to include agricultural produce which has been hypothecated.'”! 


[S 62] Seizure of property in dwelling-house.—(1) No person executing any 
process under this Code directing or authorizing seizure of moveable property shall 
enter any dwelling-house after sunset and before sunrise. 


(2) No outer door of a dwelling-house shall be broken open unless such dwelling- 
house is in the occupancy of the judgment-debtor and he refuses or in any way prevents 
access thereto, but when the person executing any such process has duly gained access 
to any dwelling-house, he may break open the door of any room in which he has 
reason to believe any such property to be. 


1670. The words “with the previous sanction of the G.G. in C” omitted by Act 38 of 1920, section 2 and 
Sch I, Pt I. 

1671. See section 60, clause (b). As to attachment of agricultural produce, see O 21, rules 44—45. As to sale of 
such produce, see O 21, rules 74-75. 
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(3) Where a room in a dwelling-house is in the actual occupancy of a woman who, 
according to the customs of the country, does not appear in public, the person executing 
the process shall give notice to such woman that she is at liberty to withdraw; and, 
after allowing reasonable time for her to withdraw and giving her reasonable facility 
for withdrawing, he may enter such room for the purpose of seizing the property, 
using at the same time every precaution, consistent with these provisions, to present 
its clandestine removal. 


SYNOPSIS 


[s 62.1] High Court Amendment .........0:-0+ 
[s 62.2] Changes introduced in 
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[s 62.1] High Court Amendment 


Calcutta.—In sub-rule (2) omit the words “unless such dwelling house is in the 
occupancy of the judgment-debtor and he refuses or in any way prevents access thereto”, 
after the words “be broken open” and before the words” but when the person’. 


Add the proviso after sub-rule (2)— 
Provided that the Court may, after service of such notice as it thinks proper, direct the 


breaking open of an outer door of a dwelling-house in possession of the judgment-debtor 
who prevents access thereto vide Cal Gaz Pt I, dated 20 April 1967. 


[s 62.2] Changes introduced in the section 


This section corresponds with section 271 of the Code of Civil Procedure, 1882, except 
that the prohibition against breaking open any outer door of a dwelling-house has been relaxed 
where the dwelling-house is in the occupancy of the judgment-debtor.'°” 


[s 62.3] Dwelling-house 


A shop or a godown is not a “dwelling-house” within the meaning of this section.'%” 


[S 63] Property attached in execution of decrees of several Courts.—(1) Where 
property not in the custody of any Court is under attachment in execution of decrees 
of more Courts than one, the Court which shall receive or realise such property and 
shall determine any claim thereto and any objection to the attachment thereof shall 
be the Court of highest grade, or, where there is no difference in grade between such 
Courts, the Courts under whose decree the property was first attached. 


(2) Nothing in this section shall be deemed to invalidate any proceeding taken by a 
Court executing one of such decrees. 


1674 Explanation.—For the purposes of sub-section (2), “proceeding taken by a 
Court” does not include an order allowing, to a decree-holder who has purchased 
property at a sale held in execution of a decree, set-off to the extent of the purchase 


price payable by him.] 


1672. See note to section 55 : “Breaking open of outer door”. 
1673. Damodar v Ishwar, (1879) ILR 3 Bom 89. 
1674. Inserted by CPC (Amendment) Act 104 of 1976, section 24 (w.e.f. 1-2-1977). 
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SYNOPSIS 


[s 63.1] High Court Amendment...............++. 902 | [5 63.6] “Is under attachment” .................0000+- 

[s 63.2] Changes Introduced in the Section... 902 | [s 63.7] Decrees of more courts than one....... 905 
[s 63.3] Object of the Section i....sii. tostis. 902 | [s 63.8] This Section Cannot be Controlled 

[s 63.4] Application of the Section... sser... 902 ee ee a oe 


fs 63.5] Subsection (2) ...........asecsdeedersesheceses 903 


[s 63.9] Rateable distribution .................-0++ 


[s 63.1] High Court Amendment 


Calcutta.—Add as sub-section (3)— 


(3) For the purposes of this section the Court of Small Causes of Calcutta shall be 
deemed to be of the same grade as a district court. vide Cal Gaz Pt I, dated 20 April 1967. 


[s 63.2] Changes Introduced in the Section 


This section corresponds with section 285 of the Code of Civil Procedure, 1882 except for 
the following particulars: 


(i) The words “is under attachment” have been substituted for the words ‘has been 
attached’. (See notes below, under the head “Is under attachment’). 


(ii) Sub-section (2).'°” 


[s 63.3] Object of the Section 


The object of this section is to prevent different claims arising out of the attachment and 
sale of the same property by different courts; in other words, it is to prevent confusion in the 
execution of decrees.!°”° The principle underlying this section is the principle of convenience, 
of avoiding multiplicity of proceedings and of fair distribution and not the principle of 
exclusion.'°”” 


[s 63.4] Application of the Section 


A attaches certain property in execution of a decree obtained by him against B in the small 
causes court at Surat. The same property is subsequently attached by C in execution of a decree 
obtained against B in the court of the subordinate judge at Surat. The court of the subordinate 
judge is a court of higher grade than the small causes court, and it is, therefore, the proper 
court under this section for deciding objections to the attachment, for determining claims 
made to the property, and for ordering the sale thereof and receiving the sale proceeds.'° 


The section does not require that the higher court should have appellate or revisional 
jurisdiction over the other court. It has reference only to the gradation of courts. The 
subordinate court is a court of higher grade in relation to the court of the district munsif.'°” In 
Rajasthan, the court of the civil judge is of a grade higher than that of the additional mumnsif.\° 


1675. See notes below. 

1676. Ram Narain v Mina, (1898) ILR 25 Gal 46; Bykant Nath v Rajendro Narain, (1886) 12 Cal 333. 

1677. Surendra Kumar v Jamini Kumar, AIR 1936 Cal 723 : (1937) 1 Cal 391; Ramchandra v Digambar 
Tejiram, AIR 1960 Bom 230 : (1960) ILR Bom 8 : 61 Bom LR 1665 (FB). 

1678. Turmuklal v Kalyandas, (1895) 19 Bom 127; Ballu Ram v Raghubar, (1894) 16 All 11; Gordhan v Azim 
Khan, AIR 1963 Raj 224. 

1679. Gouri Shankar v Kasi Prasad, AR 1957 Cal 648 : 61 Cal WN 725. 

1680. Daulat Singh v Karni Dan, AIR 1968 Raj 296. 
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The section casts upon the court of the higher grade, the duty of distributing the sale 
proceeds and thereby, in effect, executing not only its own decree but the decree of the inferior 
courts, irrespective of the fact that applications for execution of the decrees are not made 
to the court of the higher grade but are made to the courts of the lower grade before the 
receipt of the assets.'®*! In a case to which this section applies, the receipt of assets by one of 
the courts contemplated in the section, amounts to a constructive receipt of assets by each 
of such courts.'®*? Decree-holder obtained attachment before judgment, in respect of certain 
immovable property. But he did not proceed against that property in execution proceedings. 
It was held, that he would not be entitled to call in aid section 63, for claiming rateable 
distribution when the assets were brought to sale in another court.'* 


[s 63.5] Sub-section (2) 


This sub-section was added in 1908. It declares in effect that a proceeding in execution shall 
not be deemed to be invalid merely because it was taken by a court which, having regard to 
sub-section (1), ought not to have taken it. Under the Code of Civil Procedure, 1882, there 
was a conflict of decisions on the question whether the rule contained in section 285 of that 
Code [now sub-section (1)] was a rule of procedure only or whether it affected jurisdiction. 
The High Courts of Calcutta,'** Bombay,'® and Madras,'®*° held that the rule was merely 
a rule of procedure, and did not oust the jurisdiction of the inferior court in proceedings in 
execution of its own decree. On the other hand, the High Court of Allahabad held that the 
section affected jurisdiction, that is to say, it took away the jurisdiction of the inferior court in 
the several matters specified in the section.” The result was that where a sale was effected by 
a court of lower grade in a case where it ought to have been effected by a court of higher grade, 
the sale according to the Calcutta, Bombay and Madras decisions, was not for that reason 
invalid, but, according to the Allahabad decisions, it was absolutely void as one made without 
jurisdiction. Sub-section (2) gives effect to the Calcutta, Bombay and Madras decisions.'®** 
The term “court” here means a court to which the CPC applies. The Registrar of Co-operative 


Societies is not a court, although an attachment order passed by him has the same effect as the 
one by a civil court. 


There is yet another point which may be considered in the form of an illustration. A obtains 
a decree against B in the court of a subordinate judge. In execution of the decree, certain 
property belonging to B is attached by the subordinate judge's court. C obtains a decree against 
B in a district court. The same property is then attached by the district court in execution of Cs 
decree. The property is sold by the subordinate judge in execution of A’ decree, although the 


1681. Dhirendra Rao v Virbhadrappa, AIR 1935 Bom 176 (1935) 59 Bom 310; Thanmull v KKrishnaswami, 
AIR 1935 Mad 988. 

1682. Thanmull v Krishnaswami, AIR 1935 Mad 988; Simla Banking & Industrial Co Ltd, Lahore v Indo-Swiss 
Trading Co. Ltd, Calcutta, AIR 1938 Lah 754. 

1683. K Suryavati v Suryakantam, AIR 1984 AP 227. 

1684. Bykant Nath v Rajendro Narain, (1886) 12 Cal 333; Ram Narain v Mina, (1898) 25 Cal 46; Gopi 
Chand v Kasimunneesa, (1907) 34 Cal 836. 

1685. Abdul Karim v Thakordas, (1898) 22 Bom 88; Turmuklal v Kalyandas, (1895) 19 Bom 127; Patel 
Naranji v Haridas, (1894) 18 Bom 458. 

1686. Kunhayan v Ithukutti, (1899) 22 Mad 295. 

1687. Chiranji v Jawahir, (1904) 26 All 538; Har Prasad v Jagan Lal, (1905) 27 All 56; Durpati v Bibi Ramrach 
Pal, (1909) 31 All 527. 

1688. Srinivasachariar v Appavoo, AIR 1924 Mad 889 : (1924) 47 Mad LJ 720; Giris v Sri Krishna, AIR 1924 
Cal 168 : (1923) 38 Cal LJ 266; Veeraya v Veeraraghavayya, AIR 1961 AP 298 : (1961) 1 Andh WR 218. 

1689. Profulla Chandra v Calcuttal Credit Corp, AIR 1965 Assam 21. 
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proper court to sell the property is the district court, and it is purchased by X. Subsequently, 
the same property is sold by the district court in execution of C's decree, and it is purchased by 
Y. Which of the two purchasers has the better title? According to the decision of the Calcutta 
High Court in Bykant Nath v Rajendra Narain,'®® X, the first purchaser, would take an 
indefeasible title: 


(i) if the sale was held by the subordinate judge’s court in ignorance of the attachment 
by the district court; and 


(ii) the purchase was made by X without notice of the attachment by the district 
court; but if the sale was held by the subordinate judge’s court after notice of the 
attachment by the district court, or the property was purchased by X with notice of 
that attachment, the purchase of X would be liable to be defeated by the purchase 
of Y. 


According to the decision of the Bombay High Court in Abdul Karim v Thakordas,'" it was 
quite enough to give an indefeasible title to X if he purchased without notice of the attachment 
by the district court. The Bombay court did not regard any notice which the inferior court may 
have of the attachment by the superior court as of any consequence, for the simple reason that 
the jurisdiction of a court cannot depend upon notice. A similar view was taken by the Madras 
High Court.’ Under the present section, it seems X would take an indefeasible title to the 
property, whether or not he or the subordinate judge’s court had notice of the attachment by 
the district court. 


The result, therefore, is that where property is under attachment by two courts of different 
grades and the property is sold by the court of lower grade in contravention of the provisions of 
sub-section (1), the sale is not thereby rendered invalid, though the court selling the property 
and the purchaser at the court of sale may be aware of the irregularity. The course to be 
adopted by the court of higher grade in such a case is to accept the sale made by the lower 
court, and to call for the proceeds of the sale and to distribute them rateably amongst all the 
decree-holders.'°? Where both the courts are subordinate to the district court, the procedure, 
according to the Bombay High Court,’ is for the party interested to apply to that court 
to have the sale proceeds transferred to the court of higher grade; according to the Calcutta 
High Court,'® the court of higher grade should move the district court for that purpose. The 
Bombay High Court has held that it is competent to the petitioner to apply to the court of 
higher grade for a transfer of the sale proceeds to that court and that court is competent to make 
the order.'®® If the court of the lower grade has given the decree-holder leave to bid and set-off, 
that according to the Calcutta High Court, is a proceeding which is saved by sub-section (2) 
and the assets available for rateable distribution are the balance of purchase money after such 
set-off.'°” But the other High Courts have taken the view that though the sale itself is valid, 
the rights of the other decree-holders for rateable distribution under section 73 are not affected 
by sub-section (2) and the amount of set-off might be required to be produced for distribution 


1690. Bykant Nath v Rajendra Narain, (1886) ILR 12 Cal 333. 

1691. Abdul Karim v Thakordas, (1898) 22 Bom 88. 

1692. Kunhayan v Ithukutti, (1899) 22 Mad 295. 

1693. See Bykant Nath v Rajendro Narain, (1896) 12 Cal 333; Patel Naranji v Haridas, (1894) 18 Bom 
458 : 463; Nilkanta v Gosto, (1919) 46 Cal 64; Karupan v Somasundaram, AIR 1927 Mad 67 : (1926) 
51 Mad 661; Surendra v Jamini, AIR 1936 Cal 723 : (1936) 40 Cal WN 1307. 

1694. (1894) ILR 18 Bom 458. 

1695. Nilkanta Rai v Gosto Behari Chatterjee, (1919) ILR 46 Cal 64. 

1696. Deekappa v Chanbasappa, AIR 1925 Bom 420 : (1925) 49 Bom 655. 

1697. Abinath v Nipal Chandra, AIR 1937 Cal 55. 
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among the decree-holders.'®* The legislature has now resolved this conflict by enacting the 
new Explanation which provides that the expression “proceeding taken by a court” does not 
include an order allowing to a decree-holder set-off to the extent of the purchase price payable 
by him and thereby accepting the view taken by the majority of the high courts. 


If the same property is attached by a munsif and by a subordinate judge and is then sold 
by the munsif to X, the sale is valid. But, if after the sale, the decree-holder in the subordinate 
judge’s court applies to that court for sale, the question arises whether X is entitled to apply 
to the subordinate judge under section 47 to stop the sale on the ground that the title to the 
property has passed to him. According to the Madras High Court, he is, the reason given being 
that he is the “representative” of the judgment-debtor within the meaning of section 47.1 
According to the Calcutta High Court, he is not, the reason given being that he is not the 
“representative” of the judgment-debtor.'” The question of such an auction-purchaser being a 
representative or not, can no longer arise in view of the new explanation II to section 47 where 
under, such a purchaser is deemed to be a party to the suit in which the decree has been passed. 


[s 63.6] “Is under attachment” 


These words have been substituted for the words “has been attached” to make it clear that 
the provisions of this section do not apply unless there are two or more attachments existing 
at the same time.” This section is attracted only when there is more than one attachment, in 
execution of a decree. An attachment before judgment does not become one in execution of a 
decree, until a decree is passed and an application for execution is filed. Where, in execution 
of a decree, a garnishee produced money in the court of the district munsif, who, acting 
under this section sent the same to the court of the subordinate judge who had passed an 
order for attachment before judgment. Of the amount, it was held that this section had no 
application and that the district munsif should have paid the amount to the decree-holder who 
had obtained the garnishee order.” Where property, which is under attachment, in execution 
of a decree of a superior court is sold by a court of lower grade in execution of a charge decree, 
this section can have no application as there is no question of more than one attachment and 
the sale will be valid; and the superior court cannot pass an order transferring the sale proceeds 
to itself for distribution among the decree-holders.'”” 


[s 63.7] Decrees of more courts than one 


This section applies only as between civil courts of different grades or as between revenue 
courts of different grades. It does not apply where one decree is that of a civil court and another 
that of a revenue court. Hence, where the same property is attached by a civil court and a 
revenue court, and it is sold by the revenue court, the purchaser is entitled to the property and 
it cannot be sold in execution of the decree of the civil court.!”™ 


The High Court of Madras has held that even if the decrees are passed by the same court, 
still this section will apply. The object of the section is to deal with the several attachments, no 


1698. Meghraj Easwardar v Corp of Madras, AIR 1936 Mad 797 : ILR 59 Mad 1028; Kesara Rao v Moolchand 
AIR 1937 Ngp 393 : (1937) ILR Nag 466; Vishnu Ram v Bank of Bihar, AIR 1946 All 291 : (1946) 
ILR All 346; Ramchandra v Digambar Tejiramsupra, wherein, the previous authorities are discussed 

1699. Srinivasachariar v Appavoo, AIR 1924 Mad 889 : (1924) 47 Mad LJ 720. i 

1700. Mahadeo Lal v Darsan, (1911) 15 Cal WN 542. 

1701. Stowell v Ajudhia, (1884) 6 All 255; Fatima Khatun v Ashananda, (1939) 1 Cal 488. 

1702. Subramaniam v Pakkiriswami, AIR 1957 Mad 159 : (1957) 1 Mad LJ 9. 

1703. Surajben v Raichand, AIR 1963 Guj 140. 

1704. Roshan Lal v Muhammad, AIR 1921 Lah 142 : (1921) 43 All 612. 
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matter whether the decrees passed are by the same court or by different courts. The emphasis 
is upon the word “attachment” and not upon the word “decrees” .!” 


[s 63.8] This Section Cannot be Controlled by Section 38 


Where acting under this section, the decree of the court of the lower grade is called up by 
the court of the higher grade, the latter court has jurisdiction to sell the attached property. This 
section, if the facts apply, cannot be controlled or governed by section 38.'7°° 


[s 63.9] Rateable distribution 


See notes to section 73, “court to which application for execution should be made.” 


[S 64] Private alienation of property after attachment to be void.—'””’ {(1)] 
Where an attachment has been made, any private transfer or delivery of the property 
attached or of any interest therein and any payment to the judgment-debtor of any 
debt, dividend or other monies contrary to such attachment, shall be void as against 
all claims enforceable under the attachment. 


1708[(2) Nothing in this section shall apply to any private transfer or delivery of the 
property attached or of any interest therein, made in pursuance of any contract for 
such transfer or delivery entered into and registered before the attachment. ] 


Explanation.—For the purposes of this section, claims enforceable under an 
attachment include claims for the rateable distribution of assets. 
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[s 64.1] Changes Introduced in the Section 
Section 276 of the Code of Civil Procedure, 1882 was as follows: 


When an attachment has been made by actual seizure or by written order duly intimated 
and made known in manner aforesaid, any private alienation of the property attached, 
whether by sale, gift, mortgage or otherwise, and any payment of the debt or dividend or 
a delivery of the share, to the judgment-debtor during the continuance of the attachment, 
shall be void as against all claims enforceable under the-attachment. 


The section [new sub-section (1)} differs from the corresponding section 276 of the Code 
of Civil Procedure 1882, in the following respects: 


(i) The words “by actual seizure or by written order duly intimated and made known 
in manner aforesaid” after the words “where an attachment has been made” in 
section 276 have been omitted as being mere surplusage.'”” 


(ii) The words “during the continuance of the attachment”, which occurred in section 
276, have been omitted, and the words “contrary to such attachment” have been 
substituted for them.!7!” 


(iii) The explanation to the section is new.” 


Vide the Code of Civil Procedure (Amendment) Act, 2002, by section 3, section 64 was 
renumbered as sub-section (1) wef 1 July 2002 and a new sub-section (2) was inserted in the 
section. The sub-section (2) inserted by the Act of 2002 is in the nature of an exception to 
sub-section (1) and provides that nothing in section 64 shall apply to any private transfer or 
delivery of the property attached or of any interest therein, made in pursuance of any contract 
for such transfer or delivery entered into and registered before the attachment. It is relevant to 
mention here that sub-section (1) of section 64 provides that where an attachment has been 
made, any private transfer or delivery of the property attached or of any interest therein and 
any payments to the judgment-debtor of any debt, dividend or other moneys contrary to such 
attachment, shall be void as against all claims enforceable under the attachment. 


The object of section 64 is to prevent fraud on decree-holders and to secure the rights of 
the attaching creditor against the attached property by prohibiting private alteration pending 
attachment. Merely passing of an order of attachment does not ipso facto constitute attachment; 
it must be followed by a procedure laid down in O XXI. Many a times there is a gap between 
passing of the order of attachment and actual attachment, which allows a dishonest litigant 
to prejudice the rights of the attaching creditors by transferring the attached property before 
the order of attachment could be executed. Where the property sought to be attached is 
transferred and registered after attachment, the order of attachment prevails over the transfer. 
The difficulty arises where the property sought to be attached is contracted for such transfer or 
delivery but is entered into before an order of attachment is executed, and the registration of 
the transfer takes place after order of attachment is executed. 


The Supreme Court in Vannarakkal Kallathil Sreedharan v Chandramaath Balakrishnan," 
has made the following observations: 


Under a contract of sale entered into before attachment the conveyance after attachment 
in pursuance of the contract passes on good title in spite of the attachment. ... The 


1709. Sinnappan v Arunachalam, (1919) 42 Mad 844. See notes below: “Where an attachment has been 
made.” 

1710. See notes below “Contrary to such attachment.” 

1711. See notes below: “Explanation to the Section, etc.” 

1712. Vannarakkal Kallathil Sreedharan v Chandramaath Balakrishnan, (1990) 3 SCC 291. 
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agreement for sale indeed creates an obligation attached to the ownership of property and 
since the attaching creditor is entitled to attach only the right, title and interest of the 
judgment-debtor, the attachment cannot be free from the obligations incurred under the 
contract for sale. Though s 64 of the Code of Civil Procedure was intended to protect 
the attaching creditor, but if the subsequent conveyance is in pursuance of an agreement 
for sale which was before the attachment, the contractual obligation arising therefrom 
must be allowed to prevail over the rights of the attaching creditor. The rights of the 
attaching creditor shall not be allowed to override the contractual obligation arising from 
an antecedent agreement for sale of the attached property. The attaching creditor cannot 
ignore the obligation and proceed to bring the property to sale as if it remained the absolute 
property of the judgment-debtor. 


Further the Supreme Court'’!? has observed: 


When the property belonged to the defendant-judgment debtors (vendors) and the sale 
deed had already been executed by them prior to the attachment before judgment and only 
its registration remains, then neither the attachment before judgment nor a subsequent 
attachment or court sale of the property would confer any title by preventing the relation 
back. The fact that the document of sale had not been registered until after the attachment 
makes no difference. Even an unregistered document can be received as evidence for 
purposes mentioned in the proviso to s 49 of the Registration Act. The contention that 
ull registration, the execution, the execution of the sale deed does not confer any rights 
whatsoever on the vendee cannot be accepted. 


The legislature by the insertion of sub-section (2) desired to limit the benefits of the above- 
mentioned judgments to bona fide transfers. In any transaction for transfer or delivery of 
the property attached, where the contract is executed and registered before attachment, the 
mischief of sub-section (1) shall not apply. It shall, however, apply to following situation. 


(i) Where the property is transferred and registered after attachment. 


(ii) Where the property is transferred before attachment but registration takes place 
after attachment. 


The transactions, which fall in the mischief of sub-section (1), are void as against all claims 
enforceable under the attachment. In the opinion of authors, this amendment is very fair and 
protects the interest of bona fide purchasers as well as that of attaching creditors. 


[s 64.2] Object of the Section 


A sues B for Rs 5,000. B owns a house worth Rs 5,000 and he has no other property. B 
may sell or mortgage the house notwithstanding the institution of the suit against him and 
he may sell or mortgage it even after a decree has been passed against him in the suit, and the 
sale or mortgage in either case will be perfectly valid and pass a good title to the transferee.'”™ 
But if the property is attached in execution of the decree, any private transfer of the property 
by B contrary to such attachment shall be void as against all claims enforceable under the 
attachment." The object of the section is to prevent fraud on decree-holdets,'”"* and to secure 
intact the rights of the attaching creditor against the attached property by prohibiting private 
alterations pending attachments.!7'” 


1713. Hamda Ammal v Avadiappa Pathar, (1991) 1 SCC 715. 
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1717. Dinobundhu v Jogmay, (1902) 29 Cal 154 : 29 1A 9; Supreme General Films Exchanges Ltd v Brijnath, 
AIR 1975 SC 1810; PG Munnuswami v PR Panduranga, AIR 1978 AP 47. 
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It may be noted that by insertion of sub-section (2) vide Amending Act (22 of 2002); the 
transfer or delivery of property in respect of which there was registered contract before the 
attachment is immune from the effect of sub-section (1). 


[s 64.3] Where An Attachment has been Made 


An attachment to render a subsequent alienation invalid must be made in the manner 
prescribed by the Code of Civil Procedure. Thus, a promissory note must be attached by actual 
seizure as provided by O XXI, rule 51, and not by the issue of a prohibitory order. The mere 
issue of a prohibitory order does not amount to an attachment within the meaning of this 
section.'’'* The same is the position where an injunction is issued, the breach of which may 
attract punishment, but does not render a completed sale null and void. 


Where monies were due to a judgment-debtor under a contract entered into with the Public 
Works Department, the provision of law applicable for attachment of the same is O XXI, 
rule 52, and not O XXI, rule 46; and, where the court issued a notice under rule 52, requesting 
the officer to hold them subject to his further orders, the attachment is complete and the 
subsequent assignment thereof by the judgment-debtor is hit by this section.'”° Similarly, in 
the case of immovable property, the attachment to render a subsequent alienation invalid must 
be made in the manner prescribed by O XXI, rule 54; an order for attachment is not enough. 7? 
An attachment made under that rule operates as a valid prohibition against alienation from 
the date on which the necessary proclamation is made and a copy of the order of attachment 
is affixed as provided by that rule, and not from the date of the order of attachment.'” In 
Muthiah Chetti v Palanipp,"”> Lord Shaw said: 


A fascicules of clauses, beginning at Rule 41 of Order XXI and applicable to ‘attachment 
of property’ shows in instance after instance that attachment is a real thing, with a variety 
of real applications suited to the nature of the property to be attached. These instances go 
to show that under the Code of Civil Procedure in India the most anxious provisions are 
enacted in order to prevent a mere order of a court from effecting attachment, and plainly 
indicating that the attachment itself is something separate from the mere order, and is 
something which is to be done and effected before attachment can be declared to have been 
accomplished. Their Lordships need not repeat in another form these propositions. The 
order is one thing, the attachment is another. No property can be declared to be attached 
unless first the Order for attachment has been issued, and secondly in execution of that 
order the other things prescribed by the rules in the Code have been done. 


Thus where the order for attachment of immovable property was served on the judgment- 
debtor and his attorney but the writ of attachment was not served by proclaiming it by beat 
of drum upon the land before the challenged alienation by the judgment-debtor, it was held 


1718. Subramania v Chokkalinga, AIR 1923 Mad 317 : (1923) 46 Mad 415. 
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1720. Hemraj v Waman Rao, AIR 1954 MB 378. 
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2 All 58; Ganga Din v Khushali, (1885) 7 All 709; Satya Charan v Madhub, (1905) 9 Cal WN 693; 
Ahmad Yar v Bose, AIR 1925 Lah 483 : (1925) 7 Lah LJ 501; Bharat Chandra v Gauranga, AIR 1927 
Cal 885 : (1928) 55 Cal 454. 

1722. Romanayakudu v Boya, (1919) 42 Mad 565 : 50 IC 261; Sinnappan v Arunachalam, (1919) 42 Mad 844 
(FB); Mula Ram v Jiwandaram, AIR 1923 Lah 423 : (1923) 4 Lah 211; Auru Jogulu v Thammanna, AIR 
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AIR 1945 Cal 308 : (1945) 1 Cal 601. 
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that the alienation was not affected.” In Mohammad Akbar Khan v Mian Musharaf,” the 
Privy Council held that where there is ample evidence of an attachment, in the absence of any 
evidence to the contrary, it ought to be presumed that all necessary formalities were complied 
with.'”° An injunction restraining alienation of property by the judgment-debtor does not 
operate as an attachment of the same for the purpose of this section.'””” In an Allahabad case, 
the executor sued for the recovery of a debt which was due to the estate of the deceased. The 
court ordered attachment of the property of the judgment-debtor. It was held that attachment 
before judgment terminates when the suit is dismissed. Transfer during the subsistence of the 
attachment is void.” Where a suit is restored after setting aside its dismissal, then interim 
attachments and other interlocutory orders automatically revive. Any sale of attached property, 
in the meantime, becomes void under this section.'”” 


[s 64.4] Attachment before Judgment 


An alienation of property made after attachment before judgment is void to the same extent, 
as an alienation made after attachment under a decree.” Section 64 is meant to safeguard 
the interests of the creditor. It applies to attachment before judgment also. As against the 
attaching creditor, a sale would not be effective, but, if the order of attachment is withdrawn 
or the claim of the creditor is otherwise satisfied, the sale deed executed, would convey good 
title to the transferee. Hence, if a person has purchased the property attached before judgment, 
the transfer is ineffective and void, as against the interest of the creditor purchaser. Petition for 
release of the disputed property under O XXI, rule 58 is not maintainable.'’*’ The attachment, 
however, must be made in the manner prescribed by the Code of Civil Procedure, and, in the 
case of immovable property, as prescribed by O XXI, rule 54.17? The High Court of Madras 
has held that an alienation of property, after it is actually attached, pursuant to an order for 
attachment before judgment, is void under this section, even though the property was not 
actually attached in pursuance of the order for attachment before judgment, until after the 
passing of the decree,” the ground stated being that the validity of an order for attachment 
before judgment does not depend on the time when the property is actually attached. This 
decision is of doubtful authority.” Where an order of attachment before judgment was made 
in accordance with Form No 5 and not under O XXI, rule 54(2), and no objection was 
raised by the defendant to whom notice was issued, it has been held that an objection that 
the attachment was not made under proper provision of law is not open subsequently as it 
does not go to the root of jurisdiction and can be waived and accordingly, an alienation made 
after such attachment was hit by the section.” Non-affixation of notice in revenue office is 
not material irregularity and the private sale during attachment will be valid only if shown 
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that substantial injustice is caused to purchaser.'’** Where there is a suit for declaration of 
title and permanent injunction, sale of property in ignorance of temporary injunction is only 
voidable and not void.'’*” When a suit is dismissed, an attachment before judgment terminates 
without any order of the court. If the judgment is reversed on appeal or annulled on review, 
the judgment does not revive the attachment so as to affect alienation shade before the date 
of such reversal.'”** In the under mentioned case, the sale by the judgment-debtor to the third 
party and the sale by the purchaser to another person (the respondent), were affecting during 
the substance of the attachment and before the dismissal of execution case, section 64 would 
render the sale void as against the appellant decree-holder.'”” 


[s 64.5] Private Transfer 


[It may be noted that after insertion of sub-section (2) by Amendment Act of 2002, the 
transfer or delivery of property in respect of which there was registered agreement before the 
attachment is not void. The following text is therefore indicative of the judicial opinion prior 
to said amendment. ] 


The expression “private transfer” means a voluntary sale, gift, or mortgage in contravention 
of the attachment, and not the enforced execution of a conveyances or assignment in obedience 
to a decree of a court competent to pass it.” The decree may be one on an award,'”*! even 
though the matters in difference were referred to arbitration without the intervention of the 
court.'”” It is only a private transfer that is avoided by the section. A court sale in execution 
of a decree declaring a charge and delivery of the property by reason thereto is not hit by the 
section.'”*? Releasing an easement by the dominant owner to the servient owner is a transfer 
within the meaning of this section.“ Where pending a litigation between A and B as regards 
a cinema house, X filed a suit against A and obtained attachment before judgment of the house 
and thereafter A and B agreed to treat it as their partnership property and a compromise decree 
was passed in those terms, it was held that the agreement and the decree had the effects of 
transferring an interest in favour of B, and were hit by this section.'”” 


[s 64.6] Contract for Sale 


It may be noted that after insertion of sub-section (2) by the Amendment Act of 2002, the 
transfer or delivery of property in respect of which there was registered agreement before the 
attachment is not void. The following text is therefore indicative of the judicial opinion prior 
to said amendment. 


1736. Peta Thallamma v Padmallu Gopala Krishna Murthy, AIR 2003 AP 353. 

1737. Prana Krushna v Uma Kanta Panda, AIR 1989 Ori 148 (DB). 

1738. Dular Singh v Ramchandar, AIR 1934 All 165. 

1739. Nancy John Lyndon v Prabhati Lal Choudhary, (1987) 4 SCC 78. See notes to O 38, rule 9. 

1740. Imperial Bank of India v Balasubramania, AIR 1945 Mad 412; Qurban Ali v Ashraf Ali, (1882) 4 All 219; 
Shankari Sitaya v Mudaragaddi, AIR 1924 Mad 610 : (1924) 46 Mad LJ 361; Lakshman v Ramchandra, 
AIR 1932 Bom 301 : (1932) 34 Bom LR 117. 

1741. Saburdas Mahasukram v Gopalji Nandas, AIR 1943 Bom 283 : 45 Bom LR 526; Narayana v Biyari, 
AIR 1922 Mad 221 : (1922) 45 Mad 103. 

1742. Mohomed Afzal Khan v Abdul Rahman, AIR 1932 PC 235 : ILR 13 Lah 702 : 59 IA 405. 

1743. Neelacanda v Parameswara Kurup, AIR 1954 Tr & Coch 176 : (1953) ILR Tr & Coch 396. 

1744. Kristodhone v Nandarani, (1908) ILR 35 Cal 889. 

1745. Ramakanta v Bhagban Ram, AIR 1962 Assam 56. 


912 Sec 64 Part II—Execution 


The Calcutta High Court has held that a contract for sale entered into before an attachment 
does not create any interest or charge which can prevail over the attachment.'’*° In a previous 
case,“ Woodroffe J held that the contractual obligation prevailed over the attachment. This 
is the view taken by the High Courts of Bombay” and Nagpur.’ In a Madras case,” the 
learned judges said that it does not seem to be sound sense that when a creditor attaches property, 
which is subject to a particular obligation, he should be able to override it. The attachment will 
not override the conveyance made in performance of contract of sale prior to the attachment; 
but will fasten on any purchase money paid after the attachment.” In Varughese v Ouseph 
Lonan,” the High Court of Travancore-Cochin has held, dissenting from the view of Cumming 
J that where the judgment-debtor sells property subsequent to an attachment but pursuant to an 
agreement entered into prior to the attachment, the sale is valid and the attachment would take 
effect only on the purchase money paid by the vendee subsequent to the attachment. Where 
there is a contract for sale, attachment made thereafter does not affect a prior agreement to sell. 
Attachment could only fasten on the debtor's right to the unpaid purchase money, according to 
the Kerala High Court.” The Supreme Court has now held that a conveyance executed after 
attachment, but in pursuance of pre-attachment agreement, passes good title to the property 
so conveyed. The reasoning was that a contract for sale creates an obligation to sell and the 
judgment-debtor cannot be relieved of this obligation by the attachment. 7*4 


Order of attachment cannot be considered as a bar to register the document. Sale of the 
subject property, pending the order of attachment is void only as against the claims enforceable 
under the order of said attachment and not in respect of other claims. Therefore, the sale of 
the property, which is under attachment, cannot be said to be illegal where the parties to the 
transaction have nothing to do with the pending proceedings in which the order of attachment 


was passed.’ Sale certificate has to be registered with proper stamping and has to be returned 


to the petitioners. 56 


[s 64.7] Private Transfer!” Void Only as Against Claims Enforceable under the 
Attachment ; 


(i) In execution of a decree obtained by A against B, certain property belonging to B is 
attached. During the pendency of the attachment, B mortgages the property to C. 
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1758. 
1759. 
1760. 


1761. 


1762. 


1763. 
1764. 


(ii) 


(ili) 


(iv) 


(v) 


(vi) 


The property is then sold in execution of the decree and purchased by D. Here, the 
mortgage having been made contrary to the attachment is void as against A’s claim, 
and D is entitled to take the property free from the mortgage created by B.” This 
illustration shows the operation of the section.’ 


B's property is attached in execution of a money-decree obtained by A. While the 
attachment is pending, B sells the property to C, who pays off a mortgage prior 
to A’s suit. The property is then sold in execution and is purchased by D. The sale 
to C being contrary to the attachment, is void as against D. C may have a right of 
subrogation to the prior mortgagee, but that does not give him a right to possession 
as the mortgage was not usufructuary.'”° 


B's property is attached in execution of a money-decree obtained by A against him. 
While the attachment is pending, B sells the property to C, and pays, out of the 
sale proceeds, the amount of the decree into court and the attachment thereupon 
ceases (see O XXI, rule 55). The sale to C is valid, the decree having been satisfied 
by payment into court, and there being no claim outstanding which is enforceable 
under the attachment.'”°! Moreover, an alienation by means of which the decree in 
execution of which the attachment was made is satisfied can scarcely be regarded as 
an alienation contrary to the attachment. 6? 


In execution of a decree obtained by A against B, the properties of the latter were 
attached. B then sold them to C. The properties were then sold in execution and 
purchased by D. The title of C cannot prevail against that of D even though he had 


acquired the interest of the decree-holder prior to sale.'”° 


A obtains a decree against X and attaches his properties in execution. B obtains a 
decree against X and in execution of his decree attaches the same properties, which 
are then given as security for the decree by X. B then sells the properties in execution. 
The sale is not hit by the section, as it is in furtherance of the attachment, as not in 
enforcement of the security bond.'™ 


On the same principle, where A attaches B’s property in execution of a decree 
obtained by him against B, and applications are thereafter made by other decree- 
holders, C, D and E for rateable distribution without attaching the property in 
execution of their decrees, and subsequently B sells the property to F and pays off 
A (the attaching creditor), the other decree-holders, namely C, D and E are not 
entitled to question the alienation to F In the first place, the alienation can hardly 
be said to be an alienation contrary to the attachment within the meaning of this 
section, for the alienation was the means by which the decree in execution of which 
the attachment was made was satisfied. In the next place, it cannot be said that 
the claims of C, D and E are “claims for the rateable distribution of assets” within 


Srinivasa v Vellayan, AIR 1926 Mad 966 : (1926) 51 Mad LJ 143. 
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the meaning of the explanation to the section, for, to bring section 73 [which 
provides for rateable distribution] into play, certain conditions are necessary, and 
one of them is that there should be assets held by the court. In the case, now under 
consideration, no assets came into the hands of the court at all. Therefore, C, D and 
Eare not entitled to question the alienation by B to F, and the alienation is perfectly 


valid.!765 


(vii) A decree-holder, though entitled to rateable distribution as contemplated by the 
Explanation to the section, is not entitled to question a private alienation under 
this section, unless his claim be one “enforceable under the attachment” within 
the meaning of this section. The “attachment” referred to in this section is the 
attachment under which the execution sale is made. Therefore, a “claim enforceable 
under the attachment” means a claim enforceable under the attachment under 
which the execution sale is made.'”® A claim, under any other attachment, is not a 
“claim enforceable under the attachment” within the meaning of this section. The 
result is that: 


(a) if A obtains a decree against B, and B’s property is attached in execution of the 
decree; and 


(b) B subsequently alienates the property to C; and 


(c) the property is thereafter attached and sold in execution of a decree obtained 
by D against B, and it is purchased by F; and 


(d) C sues F for possession, then: 


C5 title is to be preferred to FS title, and Cis entitled to possession of the property. D cannot 
object to the alienation to C, for the alienation to C was prior to his attachment. Nor is A 
entitled to question the alienation, for the sale in execution was not made under his attachment 
but under D’s attachment. The sale having been made under D’s attachment, A’s claim cannot 
be said to be a “claim enforceable under the attachment” within the meaning of this section. 
The result would be the same even if we substitute A for D, that is, even if the decree-holder 
in both cases was the same person. This is the effect of the decision of their Lordships of the 
Privy Council in Mina Kumari v Bijoy Singh, "7 a case under section 276 of the Code of 
Civil Procedure, 1882 which did not contain the explanation which now occurs at the end of 
the present section. But the decision proceeded on the assumption that Sorabji v Govind," 
considered in the notes below was good law, an assumption which involved the proposition 
now quoted in the explanation. Mina Kumari’s case, therefore, would also govern cases under 
the present section. 


If, in the case, put above, the property was sold by the court under A’s attachment, instead 
of D’s and D had applied for execution before the court received the proceeds of the sale, the 
alienation to C would be void, it being contrary to A’s attachment, and further, D would be 
entitled to rateable distribution under section 73. 


The attaching decree-holder may agree with a purchaser of the property from the judgment- 
debtor pending the attachment that he will not bring the property to sale in execution of 


1765. Annamalai v Palamalai, (1918) 41 Mad 265 (FB); Bhupal v Kundan Lal, AIR 1921 All 45 : (1921) 43 
All 399; Radha Ballabha v Bohra Makhan Lal, AIR 1937 All 641. 
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1767. Mina Kumari v Bijoy Singh, 44 IA 72. 
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his decree. Such an agreement has the effect of rendering the alienation valid as against 
the attaching creditor.' The same would follow where there is a waiver by the attaching 
decree-holder. But such waiver has to be proved by evidence of clear-cut intention.’ A lease 
in contravention of section 64 (i.e., after and during the subsistence of the attachment) is 
voidable at the instance of the person who has purchased the property in execution. Against 
such a purchaser, lessee cannot claim the status of the tenant.'’”! A lease created during the 
subsistence of an attachment in contravention of section 64 is voidable.'”” 


[s 64.8] Contrary to Such Attachment 


These words have been substituted for the words, “during the continuance of the 
attachment’, which occurred in section 276 of the Code of Civil Procedure, 1882. The words 
“during the continuance of the attachment” were too wide, in that, they comprised alienations 
that could not possibly prejudice the rights of an attaching creditor, as where property is 
mortgaged by A to B, and the equity of redemption is subsequently attached at the instance of 
C, in execution of a decree obtained by C against A, and pending the attachment, the mortgage 
is transferred by B and A to D. In such a case, the transfer of the mortgage, though made 
during the continuance of the attachment, cannot prejudice C, the attaching creditor, for the 
effect of the transfer is merely to substitute D for B. But the transfer having been made ‘during 
the continuance of the attachment’, it came literally within the old section 276, though it was 
not contrary to the attachment, and it was accordingly contended, in a case before the judicial 
committee under section 276, that the transfer was void as against C. But this contention 
was overruled. Their Lordships held that the object of section 276 was merely to prohibit 
alterations contrary to the attachment, and that an alienation such as the above by B and A 
to D cannot, in any sense, be said to be contrary to the attachment.'””* The words “contrary 
to the attachment” have now been substituted for the words ‘during the continuance of the 
attachment and they give effect to the Privy Council ruling, noted above. The object of the 
section is to safeguard the interest of the judgment-creditors and not to deprive the judgment- 
debtor, of his interest, in the property under attachment. Therefore, transfer of shares under 
attachment is void, if it becomes necessary to auction, or otherwise transfer, the attached 
shares for enforcement of claims. But if the attachment is for any reason raised, the transfer, 
though made during the continuance of attachment, would be valid.'””* Similarly, a renewal, 
though pending the attachment of a mortgage already existing on the property, is not a transfer 
contrary to the attachment. But if the amount secured by the renewed mortgage exceeds the 
amount due under the original mortgage at the date of the attachment, the additional security 
is to that extent void.'’” If a judgment-debtor transfers property after it has been attached in 
execution, and the property is then sold in execution, the transfer is void as against the auction- 
purchaser, even if the auction-purchaser is a surety for the satisfaction of the decree,!76 but the 
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transferee is a person whose interests are affected by the sale and is entitled to apply under O 
XXI, rule 90, to set aside the sale.!””” Where a decree-holder attached property in execution 
of his decree and another decree-holder applied for rateable distribution without attaching 
the property, in execution of his decree and subsequently the judgment-debtor alienated the 
property and paid-off the attaching decree-holder, it was held that the alienation to satisfy the 
decree under which the attachment was made, was not contrary to such attachment within 
the meaning of this section and that the other decree-holder was not entitled to question the 
alienation under the section.'””8 The attachment which a judgment-creditor can have is as 
respect of the right, title and interest of his debtor at the date of attachment. He cannot have 
any right higher than that of his debtor at such date. Accordingly, if a person, having a contract 
of sale in his favour has a pre-existing right of specific performance, the attachment would not 
affect such right, for, the interest of the judgment-debtor in the attached property was subject 
to the promisee’s right of specific performance. It follows that where an agreement for sale 
has been entered into prior to the attachment and the property is purchased by the promisee 
in specific performance of the agreement as a result of a consent decree, the right of such a 
promisee would prevail over the purchase of the property by the judgment-creditor at a court 
sale in consequence of the attachment.'”” An attaching creditor does not attach the physical 
property but only the right of the judgment-debtor in it on the date of the attachment. If the 
judgment-debtor has incurred an obligation upon that right, prior to the attachment, such as 
an agreement to sell or mortgage, the attaching creditor cannot ignore such obligation as if the 
property was the absolute property of the debtor. ”® What the section provides is that where 
property has been attached, any subsequent alienation is void against all claims enforceable 
under that particular attachment.'”*' An attachment effected after private alienation, is not 
assisted by an attachment before the alienation.'”** When a sale is set aside, as the result of a 
deposit under O XXI, rule 89, the decree becomes satisfied and the attachment is extinguished 
and a mere claimant for rateable distribution who had not attached the property cannot claim 
the benefit of this section and assail the alienation made by the judgment-debtor.!”** 


+ 


[s 64.9] Explanation to the Section: Claims for Rateable Distribution of Assets 
under Section 73 are Claims Enforceable Under An Attachment 


The Explanation to the section was inserted in 1908. A obtains a decree against B, and in 
execution of the decree attaches Rs 7,000 belonging to B in the hands of a railway company. 
B then assigns the said sum in the hands of the railway company to his attorneys for costs due 
to them subject to A’s attachment. After the assignment, C, another creditor of B, obtains 
a decree against B, and in execution of his decree, attaches the said sum in the hands of the 
railway company. Thereafter, the company pays the said sum to the Sheriff of Bombay. The 
assignment by B to his attorneys, though made prior to C's attachment, is void as against C's 
claim, for, Cs claim is a claim for rateable distribution of assets (Rs 7,000) within the meaning 
of section 73 and therefore, a claim enforceable under the attachment of A by virtue of the 
explanation to this section. C is, therefore, entitled to be paid in priority to B’s attorneys. 
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This is the law under the present CPC, and it is in accordance with the view taken by the 
Bombay High Court in Sorabji v Govind,’ decided under section 276 of the Code of Civil 
Procedure, 1882. The view taken by the other high courts was that C's claim, being a claim 
merely for rateable distribution cannot be said to be a claim enforceable under the attachment, 
but this view is no longer law.” The explanation gives effect to the Bombay decision. But 
the explanation does not apply unless the claim of the subsequent decree-holder can be said 
to be a claim for rateable distribution within the meaning of section 73. Now, the essential 
condition of enforcement of claims for rateable distribution under section 73 is that there 
should be assets held by the court (see section 73 below), and that condition was satisfied 
in Sorabji v Govind; but if there be no assets received by the court, as would be the case, if 
no payment was made by the railway company to the Sheriff, and A’s attachment came to 
an end (O XXI, rule 55) by B satisfying A’s decree out of court and certifying it to the court 
under O XXI, rule 2, Cs claim cannot be enforced as a claim for rateable distribution, and 
the assignment to the attorneys will prevail over any claim, that may be made by C under his 
subsequent attachment.'”*° The explanation to the section protects only those decree-holder 
who are entitled to rateable distribution under section 73, and no decree-holder can be entitled 
to rateable distribution under that section unless there are assets held by the court. In a 
Calcutta case,'788 A, an execution creditor, attached a debt and the garnishee paid the money to 
the Sheriff. The judgment-debtor obtained a stay order restraining the execution creditor from 
executing his decree for two months, the money being ordered to remain in the meanwhile in 
the hands of the Sheriff. While the money was with the Sheriff, B another creditor, attached 
the money before judgment, obtained a decree and applied for execution. B contended that he 
had a right of rateable distribution because while the money was in the Sheriff's hands, it had 
not been received by the court. But it was held that the money was assets received by the court 
when it was paid to the Sheriff, that B had no right of rateable distribution as his application 
was after the receipt of assets; and that, therefore B’s attachment could not affect the rights of 
A as execution creditor. At the same time, it must be noted that it is not enough that a decree- 
holder is entitled to rateable distribution under section 73; to bring the explanation into play, 
it is also necessary that his claim must be one, enforceable under the attachment within the 
meaning of the present section.’ The result is that the decree-holder is not entitled to the 
benefit of the explanation and is not entitled to question a private alienation unless— 


(i) he is entitled to rateable distribution under section 73, for which it is absolutely 
necessary that there should be assets held by the court; and 


(ii) where there has been a sale in execution, his claim is one enforceable under the 
attachment under which the sale was made as explained in Illustration 41 under 
note, “A private transfer under this section”. 
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As regards the first condition, it is obvious that it cannot be present if the judgment-debtor 
satisfies the claim of the decree-holder out of court, and that is what happened in the under 
mentioned cases.” In the Privy Council case of Mina Kumari v Bijoy Singh,'”' the first 
condition was satisfied or assumed to be satisfied, but the second condition was not. 


The wider meaning given to the expression “claims enforceable under the attachment” by 
the explanation is confined to the purposes of section 64 only. There is no such provision in 
rule 58 or rule 60 of O XXI. Hence, an order made under O XXI, rule 58 cannot be given 
a wider meaning so as to cover not only the decree in execution but other decrees as well. 7°? 


[s 64.10] Private Transfer under O XXI, Rule 83 


The High Court of Bombay has held that a private transfer of his property by a judgment- 
debtor made pursuant to the provisions of O XXI, rule 83, is absolute, notwithstanding the 
provisions of this section, even against claims enforceable under the attachment.” The 


contrary has been held by the Madras High Court.” 


[s 64.11] Mortgage Executed Before But Registered after Attachment, 
not Affected 


An attachment will not affect a subsequent alienation. Under section 47 of the Registration 
Act, 1908, a registered instrument operates from the date of execution. So, if property is 
attached after the date of execution but before the date of registration of a mortgage, the 
mortgage will not be invalid as against claims enforceable under the attachment.” But, the 
position seems to have been reversed by insertion of sub-section (2) of the Code of Civil 
Procedure (Amendment) Act, 2002, effective from 1 July 2002. 


[s 64.12] Attachment Raised and Subsequently Restored 


Where the property of a defendant is attached, and the attachment is subsequently raised 
by the executing court, but the attachment is restored by the high court on appeal, the order 
of the high court relates back to the date when the attachment was first made, with the result 
that an alienation of the property made by the judgment-debtor between the date on which 
the attachment was raised and that on which it was restored, is void, as against all claims 
enforceable under the attachment.” Likewise, when an execution petition, under which the 
attachment is effected, is subsequently dismissed and in consequence the attachment ceases 
and subsequently the order dismissing the execution petition is set aside, whether it be in 
appeal, revision or a suit, the attachment revives as from the date when it was effected and any 
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Gopal v Kashi, (1920) 42 All 39; Dular Singh v Ram Rhander, AIR 1934 All 165. 
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private alienation of the property thereafter would be hit by the section.'”” But this section 
contemplates only one attachment and no other. Hence, the attachment during the subsistence 
of which an alienation is made must be the same attachment under which all claims of the 
attaching creditor are enforceable. Therefore, where a attaching-creditor has got levied two 
attachments on the same property, one after the other, but the first attachment has come to an 
end and the attaching creditor enforces his claim under the second attachment, a transfer made 
by the debtor during the subsistence of the first attachment would not be void.” 


[s 64.13] Private Sale to Decree-holder 


A obtains a decree against B. In execution of the decree, B’s property is attached. Pending 
the attachment, B sells the property to C. A then buys the same property from B. Is the sale 
to C void under this section? No, because A brought the property not at a court-sale, but 
by private treaty with B. The title obtained by the purchaser on a private sale of properly in 
satisfaction of a decree, differs from that acquired upon a sale in execution. Under a private 
sale, the purchaser derives title through the vendor, and cannot acquire a title better than his. 
Under an execution sale, the purchaser, notwithstanding that he acquires merely the right, 
title, and interest of the judgment-debtor, acquires that title, by operation of law, adversely to 
the judgment-debtor, and freed from all alienations and incumbrances effected by him after 
the attachment of the property sold.” 


[s 64.14] Effect of Striking off Execution Proceedings or of Removing them 
from the File 


An attachment is not necessarily at an end because the execution case is struck-off or 
removed from the file. The effect of such a proceeding depends on the circumstances of each 
case. Where, after an attachment has been made, the proceedings in execution are struck- 
off or removed from the file under circumstances which render a fresh attachment necessary 
to bring the judgment-debtor’s property to sale, a private transfer of the property by the 
judgment-debtor made after the proceedings are struck-off is valid, though the same property 
may subsequently be re-attached in execution of the same decree on a fresh application for 
execution. But if the execution proceedings are struck-off or removed from the file under 
circumstances which render a fresh attachment necessary to bring the judgment-debtor’s 
property to sale, a private transfer of the property by the judgment-debtor made after the 
proceedings are struck-off is valid, though the same property may subsequently be re-attached 
in execution of the same decree on a fresh application for execution. But if the execution 
proceedings are struck-off or removed from the file under circumstances which do not render 
a fresh attachment necessary, the transfer is void as against all claims enforceable under the 
attachment, and the mere fact that a fresh application for attachment is subsequently made in 
execution of the same decree will not render the transfer valid. The reason is that in the former 
case, the proceedings in execution are deemed to have terminated on their being struck-off or 
removed from the file, and the attachment is deemed to be at an end, and the transfer having 
been made after the termination of the attachment, it cannot be affected by the subsequent 
attachment. In the latter case, however, the proceedings in execution are merely suspended, 
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and the first attachment is, therefore, deemed to subsist, and the second application for 
attachment is a superfluity. Whether the execution proceedings have been struck-off or 
removed from the file under one or the other circumstances is a question of fact in each 
case.!®! But where a fresh application for attachment is made, the presumption is that the first 
attachment has ceased and the burden of proof is on the party alleging that the first attachment 
was still subsisting when the second application was made and that the second application was 
superfluous.'* Bs property is attached in execution of a decree obtained against him by A. 
The execution proceedings are then “struck-off”. B then sells the property to C. The property 
is again attached on a fresh application by A. Is the sale valid? There being a fresh application 
for attachment, the presumption is that the first attachment ceased from the moment the 
proceedings were struck-off. The sale would, therefore, be valid and the second attachment 
inoperative unless A showed that the first attachment was still subsisting at the date of transfer 
and that the second application was superfluous. 


The above cases would not have arisen if the court, instead of making an order for “striking 
off proceedings” or “removing proceedings from the file”, had made an order either dismissing 
the application or adjourning the proceedings where the court was, by reason of default on 
the part of the decree-holder, unable to proceed further with the proceedings in execution. 
The practice of “striking off proceedings” or “removing proceedings from the file” had no 
justification under any of the previous Codes. To put a stop to this practice, it is now expressly 
provided by O XXI, rule 57, that where any property has been attached in execution of a 
decree, but by reason of the decree-holder’s default, the court is unable to proceed further 
with the application for execution, it shall either dismiss the application, or for any sufficient 
reason adjourn the proceedings to a further date; upon the dismissal of such application the 
attachment shall cease. Cases like the above are not likely to arise under the CPC, if the 
procedure prescribed by O XXI, rule 57, is strictly followed. The High Court at Calcutta has 
commented on the impropriety of such orders as “struck-off” or “dismissed for the present” on 
an execution application. 8% 


[s 64.15] Effect of Dismissal of Execution in Default 


If the execution petition was dismissed for default on the part of the decree-holder, the 
executing court has no other option, but to direct that the attachment shall cease. !8% 


Thereafter, fresh proceedings in execution petition had been filed. Though it is stated that 
all the execution proceedings are deemed to be the continuation of the earlier proceedings, it 
cannot be accepted in view of the provisions of section 64, CPC as interpreted by the Supreme 
Court.'8° 
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[s 64.16] Attachment Does Not Create a Charge 


Attachment creates no charge or lien upon the attached property.'*” It only confers a right 
on the decree-holder to have the attached property kept in custodia legis for being dealt with by 
the court in accordance with law.'*”’ It merely prevents and avoids private alienations; it does 
not confer any title on the attaching creditors.'*** There is nothing in any of the provisions of 
the CPC which, in terms, makes the attaching creditor a secured creditor or creates any charge 
or lien in his favour over the property attached.'*” But an attaching creditor acquires, by virtue 
of the attachment, a right to have the attached property kept in custodia legis for the satisfaction 
of his debt, and an unlawful interference with that right constitutes an actionable wrong. 
Thus, it is an actionable wrong if A cuts and carries away crops attached by B in execution 
of a decree against C, and a suit will lie at BS instance against A to recover from A, damages 
which should not, however, exceed the value of the attached property.'*'® A person, who claims 
under a private transfer from the judgment-debtor after attachment is not entitled, to notice 
under O XXI, rule 22, as the decree-holder is entitled to ignore all alienations subsequent to 
the attachment.'*" 


[s 64.17] Effect of Order of Adjudication on Attachment 


Where a judgment-debtor has been adjudicated an insolvent, the whole of his property 
vests in the official assignee. What is the effect of an order of adjudication on an attachment 
levied prior to the date of the adjudication order? Has the attaching creditor, by reason of 
his prior attachment, priority over the official assignee in respect of the property attached 
by him prior to the date of the adjudication order, or is the official assignee entitled to claim 
that the attached property by virtue of the adjudication order, as part of the property of the 
insolvent? The courts in India had held that whether the attachment is before judgment,'*!” 
or in execution of a decree,'*!’ the attaching creditor had no priority over the official assignee. 
These decisions were based on the ground that an attachment in India does not create any 
charge or lien upon the attached property such as attaches in England upon seizure under 
a writ of fi fa;'*'* and that once the order of adjudication is made; the attaching creditor is 
relegated to the same position as other creditors. Again, the Presidency Towns Insolvency 
Act, section 53, and the Provincial Insolvency Act, section 51, both enact that if execution 
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of a decree has issued against the property of a debtor, no person shall be entitled to the 
benefit of execution against the official assignee or the official receiver except in respect of 
assets realised before the order of adjudication. On the other hand, certain dicta of the Privy 
Council in the case of Anantapadmanabhaswami v Official Receiver,'*” raise a doubt as to the 
correctness of these decisions. In this case, property in Madras had been attached in execution 
of a decree in 1926, but the judgment-debtor was adjudged insolvent in 1928 by a foreign 
court—the District Judge of Secunderabad. The Official Receiver, Secunderabad, objected to 
the continuance of the execution proceeding on the ground that the property had vested in 
him. The Madras High Court upheld the objection as the official receiver had priority over the 
attaching creditor. The Privy Council reversed this decision for the reason that the question 
was one of the comity of nations and not one of the municipal bankruptcy codes of either 
country; and that although a foreign adjudication order will be recognised as effective, it will 
not be allowed to interfere with any process at the instance of a creditor already pending, 
even though the process be incomplete. The case was one of a foreign adjudication order 
and their Lordships were careful to distinguish a foreign adjudication order which operates 
under a rule of international law from a British adjudication order which operates by force of 
a statute. But, as to British Adjudication Orders, their Lordships observed that such orders 
would not be affected by section 64, as they were not private transfers. Their Lordships then 
proceeded to suggest that the test was whether the insolvent could have assigned the property 
to the trustee in bankruptcy. This seems to imply that if the judgment-debtor is prevented by 
the attachment from alienating the property, the property will not vest in the official receiver 
or the official assignee. With reference to the case law as to the effect of an attachment their 
Lordships said: 
In Krishnaswamy Mudaliar v Official Assignee of Madras,'*'° the court appears to have 
ignored the opinion expressed by this Board in Suraj Bunsi Koer v Sheo Proshad Singh,'*”” 
which was cited to them, and to have taken a dictum in the judgment of this Board in 
Motilal v Karrab-ul-din'** from its context and used it for a purpose which it did not 
have in view. In Frederick Peacock v Madan Gopal,'*”° the case of Suraj Bunsi Koer was not 
referred to and the dictum from Moti Lal’s casewas similarly employed. Their Lordships 
desire to reserve their opinion as to the soundness of the Madras and Calcutta decisions. 
The decision of this Board in Raghunath Das v Sundar Das Khetri,'*° was also referred to, 


but that decision proceeded on an admission by counsel, the point was not argued and the 
case of Suraj Bunsi was not referred to. 


Where property has been sold before the order of adjudication and before the executing 
court had knowledge of the insolvency proceedings and there is no application to have 
the property delivered to the receiver, the executing court has jurisdiction to continue the 
execution proceeding.'*! Where an order of adjudication is passed after attachment, but 
before sale, the attached property vests in the official assignee or receiver. The attaching 
creditor cannot obtain satisfaction of his decree by sale. The order of adjudication has 
the effect of divesting the right of the attaching creditor and remits him to the position 
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of an ordinary creditor.'*? A transfer of property which is under attachment, is liable to 
be challenged only by the attaching creditor and persons whose claim arises under the 
attachment and not by other persons. It was, accordingly held that where the father was 
adjudicated insolvent and the official receiver sold the interest of his sons also, it was not 
open to them to question the same on the ground that their shares had been attached by the 
decree-holder before adjudication. '*”? 


[s 64.18] Presidency Towns Insolvency Act, 1909 


Under that Act, the father’s power of alienating for his debts, his son’s share in the joint 
property of a Hindu Mitakshara family vests in the official receiver but the Madras High Court 


has held that it is subject to the attachment made by the son’s creditor which had been made 
before the vesting. '**4 


[s 64.19] Effect of Winding-up Order on Attachment 


The position of the liquidator of a registered company differs from that of the official 
assignee in that the property of the company does not vest in him. An attachment, therefore, 
made on the property of the company at the instance of a decree-holder before the winding-up 
of the company cannot be released at the instance of the liquidator.'*”* 


[s 64.20] Sub-section (2)—Concept of Registration 


Section 64(2) of the CPC has been inserted by Amendment Act, 2002. Section 64, as it 
originally stood, has been renumbered as section 64(1). Section 64(1), inter alia, provides 
that where an attachment has been made, any private transfer or delivery of property 
attached or of any interest therein contrary to such attachment shall be void as against 
all claims enforceable under the attachment. Sub-section (2) protects the aforesaid acts if 
made in pursuance of any contract for such transfer or delivery entered into and registered 
before the attachment. The concept of registration has been introduced to prevent false 
and frivolous cases of contracts being set up with a view to defeat the attachments. If 
the contract is registered and there is subsequent attachment, any sale deed executed after 
attachment will be valid, if it is unregistered, the subsequent sale after attachment would 


not be valid. Such sale would not be protected. There is no ambiguity in sub-section (2) of 
section 64.186 


Sale 


[S 65] Purchaser’s title——Where immoveable property is sold in execution of a 
decree and such sale has become absolute, the property shall be deemed to have vested 


in the purchaser from the time when the property is sold and not from the time when 
the sale becomes absolute. 
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OO a ee 


[s 65.1] Corresponding Section of the Code of Civil Procedure, 1882 
Section 316 of the Code of Civil Procedure 1882 ran as follows: 


When a sale of immovable property has become absolute in manner aforesaid, the court 
shall grant a certificate stating the property sold and the name of the person who at the 
time of sale is declared to be the purchaser. Such certificate shall bear the date of the 
confirmation of the sale; and, so far as regards the parties to the suit and persons claiming 
through or under them, the title to the property sold shall vest in the purchaser from the 
date of such certificate and not before: 


Provided that the decree under which the sale took place was still subsisting at that date. 


The first part of section 316 now stands as O XXI, rule 94, with slight verbal alterations. 
The second part, with certain substantial alterations to be presently noted, stands as section 65. 
The proviso to section 316 was omitted altogether. 


[s 65.2] Changes Introduced in the Section 


Under section 316 of the Code of Civil Procedure, 1882, the title to immovable property 
sold at an execution sale vested in the purchaser from the date of the certificate of sale, that 
is, the date on which the sale became absolute. Under the present section, the title to such 
property, where the sale has become absolute vests in the purchaser from the time when the 
property is sold, and not from the time when the sale becomes absolute. If the sale is otherwise 
in order, and the property is purchased by a stranger, the sale must be confirmed even though 
the decree in execution of which the sale was held, is reversed on appeal after the sale and 
before its confirmation.'*” With the omission of proviso to section 316, it is not necessary that 
the decree must subsist at the date of the confirmation of the sale. 


[s 65.3] Vesting of Property in Auction— Purchaser 


In the case of a private sale of immovable property, the property vests in the purchaser from 
the time when the deed of sale is executed. The reason is that a voluntary sale becomes absolute 
on execution and delivery of the deed by the vendor. In the case, however, of a court sale, the 
property does not vest in the purchaser, immediately on the sale thereof. The reason is that a 
compulsory sale does not become absolute until sometime after the sale. A period of at least 
30 days must expire from the date of sale before the sale can become absolute. During that 
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period, the sale is liable to be set aside at the instance of the judgment-debtor, on the ground of 
irregularity in publishing or conducting the sale, or on deposit by him in court, of the amount 
specified in the sale proclamation together with a percentage on the purchase money by way of 
compensation to the purchaser (O XXI, rules 89-90). An application by the judgment-debtor 
to set aside the sale in either of these two cases, must be made within 30 days from the date 
of sale. Where such an application is made, the sale does not become absolute merely on the 
passing of an order of confirmation, but on the termination of proceedings commenced with 
such an application to set aside the sale or the order confirming such sale.'*”8 


If no such application is made, an order confirming the sale must be made and the certificate 
under O XXI, rule 94 issued.'*° It is upon such confirmation that the sale becomes absolute 
(O XXI, rule 92). Once an order was made under O XXI, rule 92 confirming the sale, the 
title of the auction-purchaser related back to the date of the sale as provided under section 65 
of the CPC. The title in the property, thereafter, vests in the auction-purchaser and not the 
judgment-debtor.'*” After the sale has become absolute, a certificate is granted by the court 
to the purchaser, which is called a certificate of sale (O XXI, rule 94). Such certificate bears 
as date, the day on which the sale became absolute. It is only when the sale becomes absolute 
that the sold property vests in the purchaser.'**! But though the property does not vest in the 
purchaser until the sale has become absolute, when it does vest in him it shall be deemed to 
have vested on the sale becoming absolute from the time when it was sold. The vesting of 
the property is thus made to relate back to the date of sale'*** even when the sale is held by 
the collector under rules framed by the local government under section 68 of the CPC'* 
and the auction-purchaser is entitled to sue for profits from the date of the purchase.'** 
Though the sale does not become absolute till confirmation and the title till then does not vest 
in the purchaser, another decree-holder cannot enforce his decretal claim by attaching the same 
property.'®* The High Court of Gujarat has held that since the title as well as possession as 
acquired by the auction-purchaser after the sale becomes absolute, the judgment-debtor, where 
the property is let out to the tenants, continues to be the landlord till then, and can collect the 
ree 


The fact that the purchaser has not taken possession of property through court or that 
he has taken only symbolical possession, does not affect his title as that is complete when 
the sale is confirmed.'*”’ As the title of the purchaser vests not on the date of sale but on the 
date of its confirmation, it may be defeated by events subsequent to the sale which prevent its 
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confirmation. Thus, where the property sold was an estate which had, after the sale vested in 
the state, the sale could not be confirmed and the purchaser could get no title.'** 


There is a conflict of opinion as to the right of a decree-holder auction-purchaser who is 
permitted to set-off the purchase to claim interest thereon after the date of sale. One view is 
that he is bound to set-off the purchase amount as on the date of sale and that the decree would 
stand eo extanti satisfied as on that date and cannot carry interest thereafter.” The other view 
is that the vesting of title in the auction-purchaser has nothing to do with the decree-holder’s 
right to withdraw the amount from court and that, therefore, the purchase amount to set-off 
should carry interest after the date of confirmation of sale.'*° It is submitted that the latter 
view is doubtful. The decree-holder purchaser is entitled to profits from the date of sale as 
purchase by him takes effect from that date and it seems illogical that he should be entitled 
to both the interest on the purchase money and mesne profits from the land from the date of 
purchase till the date of confirmation. 


[s 65.4] Successive Purchasers at Sales in Execution of Money Decrees 


Under the Code of Civil Procedure, 1882, section 316, the property sold vested in the 
purchaser from the date of certificate of sale, and not before. This gave rise to some difficulty 
when the question arose as to which of two successive auction-purchasers should have priority 
in cases where the later purchaser had the certificate of sale issued to him first. Had the question 
been determined with exclusive reference to the terms of that section, the priority would have 
rested with the purchaser who first procured the certificate of sale. But this inequitable result 
was avoided, and the difficulty was got over by holding that the first purchaser has, by his prior 
purchase, obtained an equitable interest in the property, and that the subsequent purchaser 
must be deemed to have purchased the property subject to such interest.'**’ No such difficulty 
can arise under the CPC, for it is provided by the present section that the property is to be 
deemed to have vested in the purchaser from the date of sale, and not from the date of the 
certificate of sale. 


ILLUSTRATION 


In execution of a money-decree obtained by A against B, certain immovable property 
belonging to B is sold and purchased by P/. The same property is subsequently purchased by P2 
at a sale in execution of a money-decree obtained by C against B. P2 obtains a certificate of sale 
first, and is placed in possession of the property. Subsequently P7 obtains a certificate of sale, and 
sites P2 for possession. Under the present section, PZ is entitled to possession, for the property 
is to be deemed to have, vested in him from the date of sale, and the sale to him was prior to the 
sale to P2. The same result was arrived at under the Code of Civil Procedure 1882 by holding 
that P2 bought subject to PJ’s equitable interest and he could not, therefore, retain possession 
against PJ after PI's title was perfected by the issue of a certificate to him. The principle is that 
a prior sale in pursuance of an attachment prevails over a subsequent sale even if the subsequent 
sale is in pursuance of an earlier attachment. '**” 


But where property is sold in execution of a decree to P/, and the sale is set aside on the 
ground of irregularity under O XXI, rule 90, and the sale property is subsequently sold in 
execution of another decree and is purchased by P2. P2 is entitled to priority as against PJ, even 
though the sale to PZ may subsequently be confirmed. The sale to P7 not having been confirmed 
until after the 
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sale to P2, PJ is not entitled to priority over P2. Even under the Code of Civil Procedure, 
1882, PJ would not be entitled to priority over P2, for the sale to him (P7) having been set aside, 
it could not be said that P2 purchased subject to P/’s interest in the property. PZ had no interest 
in the property when it was sold to ?2.'** 


[s 65.5] Successive Purchasers at Sales in Execution of Mortgage Decrees 


Priority between successive purchasers of the same mortgaged property in execution 
of mortgage decrees against the same mortgagor is determined by the dates of the several 
purchases, and not by the dates of the several mortgages.'** 


[s 65.6] Suit for Possession by Auction-purchaser 


It was held under the Code of Civil Procedure, 1859, that a purchaser of immovable 
property at a court-sale could not maintain a suit for possession thereof against a third person, 
unless he had a certificate of sale issued to him before suit, although the sale had become 
absolute. The reason given was that the transfer of property to a purchaser at a court-sale 
was not complete until a certificate of sale was issued to him. The decisions turned upon the 
language of section 259 which provided that the “certificate shall be taken and deemed to be a 
valid transfer of such right, title and interest” as had passed from the judgment-debtor to the 
purchaser. The line of reasoning adopted was that if a certificate was to be taken as a transfer, 
the transaction must necessarily be incomplete until the certificate was issued. The said words 
were construed as controlling the operation of section 256 which provided that a sale became 
absolute when it was confirmed by the court.'** But it was held that as against the judgment- 
debtor and his representatives, the purchaser's title became complete on the confirmation of 
the sale.'**° Under the present section, it seems, that an auction-purchaser can maintain a suit 
for possession even against a person not a party to the suit after the sale is confirmed by the 
court, though no certificate has been issued to him before the institution of the suit, provided 
it is produced at or before the passing of the decree. The reason is that property under the 
present section vests in the purchaser immediately the sale is confirmed by the court and the 
vesting is not postponed until the grant of a certificate. In a case under the Code of Civil 
Procedure, 1859 where the equity of redemption of the judgment-debtor was sold, it was held 
that the purchaser was entitled to sue the mortgagee for redemption, even before the issue of 
certificate, the reason given being that the suit was not one in ejectment on title, but one for 
redemption and, therefore, of an equitable nature, and the purchaser was equitably entitled to 
redeem. The certificate in that case was produced at the hearing.'**” 


[s 65.7] Mesne profits 


Under the Code of Civil Procedure, 1882, the property sold vested in the purchaser from 
the date of the sale certificate and not before. Hence, it was held that the purchaser was entitled 
to mesne-profits from the date of the certificate, and not from the date of sale.'*“* Under the 
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present section, the property is to be deemed to vest in the purchaser from the date of sale. The 
purchaser, therefore, is entitled to mesne-profits from the date of sale.'*“ 


[s 65.8] Title of Auction-purchaser 


Under the Code of Civil Procedure, 1882, property sold in execution of a decree vested in 
the purchaser so far as regards the parties to the suit and persons claiming through or under 
them, That is to say, a purchaser at a court-sale was entitled to hold the property only against 
the judgment-debtor and his representatives but not against third parties. The words italicised 
above, which occurred in section 316 of the Code of Civil Procedure 1882, have been omitted 
in the present section. The omission, however, has not the effect of enlarging the purchaser's 
rights, and a purchaser at a judicial sale will, now, as before, get a good title only against 
persons bound by the decree, but not against strangers.'®*° 


[s 65.9] Sale When Void and When Voidable 


A sale in execution of a decree is void, if the court has no jurisdiction to sell the property. 
Thus, a court has no jurisdiction to sell property in execution of a decree, if the notice required 
by O XXI, rule 22, is not served.'*”! Similarly, a court has no jurisdiction to sell the property of 
a person who was not a party to the suit in which the property was sold or property represented 
on the record.'** Again, the court of first instance has no jurisdiction to sell property after an 
order is made by the appellate court for stay of execution.'** In each of these cases, the sale is 
a nullity, and may be disregarded without any proceeding to set it aside.'*™ 


But where a court has jurisdiction to sell the property, and there has been an irregularity 
in the course of execution proceedings, the sale is not void, but merely voidable. Thus, where 
the notice required by O XXI, rule 22, is served upon a person who was not, in fact, the legal 
representative of the deceased judgment-debtor, but whom the court wrongly held to be his 
legal representative the sale is voidable,.and not void.'® Similarly, a sale is voidable and not 
void if there has been material irregularity or fraud in publishing or conducting the sale — 


O XXI, rule 90. 


Irregularities of Procedure in Obtaining Decrees or in Execution Proceedings.—Provided that 
the court has jurisdiction to sell, a purchaser at a court-sale is not bound to inquire into the 
correctness of the decree or of the order for sale. “To hold that a purchaser at a sale in execution 
is bound to inquire into such matters would throw a great impediment in the way of purchasers 
under executions. If the court has jurisdiction, a purchaser is no more bound to inquire into 
the correctness of an order for execution, than he is as to the correctness of the judgment upon 
which the execution issues’.'® “Strangers to a suit are justified in believing that the court has 


1849. Ma Hawa Bi v Sein Kho, AIR 1928 Rang 67 : (1927) 5 Rang 803; Abdul Ghani v Lal Chand, AIR 1940 
Lah 230. i 

1850. Umes Chunder v Zahur Fatima, (1891) 18 Cal 164, 178 : 17 IA 201. 

1851. Raghunath Das v Sundar Das, 41 IA 251. 

1852. Khairajmal v Diam, (1905) 32 Cal 296 : 32 IA 23; Radha Pradad v Lal Sahab, (1819) 13 All 53 : 17 
IA 150; Beni Prasad v Mukhtesar, (1899) 21 All 316; Rashid-un-Nissa v Muhammad, (1909) 36 1A 168: 
Payidanna v Lakshminarasamma, (1915) 38 Mad 1076. 

1853. Ramanathan v Arunachellam, (1915) 38 Mad 766. 

1854. Khairajualv Daim, (1905) 32 Cal 296, p. 312. 

1855. Malkarjun v Narhari, (1901) 25 Bom 337, 348 : 27 IA 216; Amarchand v Parmanand. AIR 1934 
All 474. 

1856. Rewa Mahton v Ram Kishen Singh, (1887) ILR 14 Cal 18, 24: 13 IA 106; Mothura Mohun Ghose v Akhoy 
Kumar Mitter, (1888) 15 Cal 557; Narayan v Kaliana, (1896) ILR 19 Mad 219. i 
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done that which by the direction of the Code it ought to do”.'*” Therefore, when property 
sold in execution of a decree under the order of a competent court is purchased by a stranger 
bona fide and for value, the sale cannot be set aside on the ground that the judgment-debtor 
has a cross-decree of a higher amount and the court, therefore, ought not to have directed the 
sale,'®** or that the decree had been satisfied out of court before the sale,'*” or that the court 
wrongly held that the defendant was served with the summons and on that finding passed 
an ex parte decree against him,'* or that though an attachment was subsisting at the date of 
the sale, the decree-holder’s application for an order of sale had been dismissed for want of 
prosecution before sale,’ or that the property was not liable to attachment and sale within 
the meaning of section 60,'*® or that the execution of the decree was barred by limitation,'*® 
or that the decree proceeded upon an erroneous view of the law,'*™ or that the decree was one 
which the court ought not to have passed.'*® 


The above principles apply in favour of a third party purchasing at a court-sale; they do not 
apply where the decree-holder himself is the purchaser. The reason is that where the decree- 
holder himself is the purchaser, he “must be held to have had notice of all the facts” relating 
to the suit and execution proceedings.” Nor do they apply in favour of a party to the suit, 
though he may not be a decree-holder.'*” Auction sale was confirmed in the name of the highest 
bidder. Sale certificate was, however, issued in the name of a society. It was held that the sale did 
not become void thereby. The judgment-debtor cannot file a suit for possession on the basis of 
title. The society (the holder of the sale certificate), cannot be held to be a trespasser. Even if it 
is presumed that the sale certificate was wrongly issued in the name of the society, yet the sale in 
favour of the highest bidder was not void and the judgment-debtors could not take the stand that 
they were the true owners of the disputed house as the sale itself was void and that they were not 
required to file a suit for setting aside the sale. The sale of the property in question was perfectly 
valid and, as soon as the sale was confirmed in favour of the highest bidder under O XXI, rule 92 
of the CPC, the judgment-debtor ceased to have any right or title in the property.'*® 


[s 65.10] Effect of Reversal of Decree Upon Sale where Decree Reversed after 
Confirmation of Sale 


There is a great distinction between decree-holders who come in and purchase under their 
own decree, which is afterwards reversed or modified, and bona fide purchasers who come in 


1857. Malkarjun v Narhari, (1901) ILR 25 Bom 337, 347 : 27 IA 216; Paresh Nath v Hari Charan, (1911) 
ILR 38 Cal 622. 

1858. Rewa Mahton v Ramkishen Singh, (1887) ILR 14 Cal 18 : 13 IA 106. 

1859. Mothura Mohun Ghose v Akhoy Kumar Mitter, (1888) ILR 15 Cal 557; Yellappa v Ramchandra, (1897) 
ILR 21 Bom 463. 

1860. (1911) 38 Cal 622. 

1861. Rangasami v Periasami, (1894) ILR 17 Mad 58. 

1862. Dwarkanath v Tarini, (1907) ILR 34 Cal 199; Umed v Jas Ram, (1907) ILR 29 All 612; 
Pandurang v Krishnaji, (1904) ILR 28 Bom 125. 

1863. Saroda Churn v Kahomed, (1885) ILR 11 Cal 376. 

1864. Girdharee Lall v Kantoo Lall, (1875) 14 Beng LR 187 : 1 IA 321. 

1865. Kaunsilla v Chandar Sen, (1901) ILR 23 All 25. See notes to section 60, “Objection that property not 
liable to attachment and sale when to be raised”, notes to O XXI, rule 22, “Consequence of omission 
to give notice”, and “Notice to wrong person”, and notes to O XXI, rule 90, “Material irregularity in 
publishing or conducting the sale”. 

1866. Khiarajmal v Daim, (1905) ILR 32 Cal 296, 315 : 32 IA 23; Mina Kumari v Jagat v Settani, (1844) 10 
Cal 220; Gungapershad v Gopal Singh, (1897) ILR 11 1A 234. 

1867. Official Receiver v Chettiappa, AIR 1926 Mad 78 : (1925) ILR 48 Mad 767. 
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930 Sec 65 Part II—Execution 


and buy at a sale in execution of the decree to which they are not parties, and at a time when 
that decree is a valid and subsisting decree and when the order for sale is valid order. A bona fide 
purchaser, who is a stranger to the decree, does not lose his title to the property by the subsequent 
reversal or modification of the decree. But, where the decree-holder himself is the purchaser, 
the sale may be set aside if the decree is subsequently reversed or modified. Where the purchaser 
is a stranger, the judgment-debtor whose property is sold is entitled only to the sale proceeds 
of the property if the decree is subsequently reversed. But where the purchaser is the decree- 
holder, he is bound to restore the property to the judgment-debtor.'*®“A sale in execution of a 
decree at which a third party becomes the purchaser is upheld, notwithstanding the subsequent 
reversal of the decree, because otherwise there will be less inducement of intending purchasers 
to buy at an execution-sale, and consequently less chance of property fetching proper value 
at such sales”.'*”? But where property sold in execution of a decree is bought by the decree- 
holder, and it is subsequently re-sold by him to a bona fide purchaser for value, such purchaser 
acquires a good title, though the decree may be subsequently reversed.'*”' A stranger auction- 
purchaser who is not a party to the decree, is protected against the vicissitudes of fortune of the 
litigation and remain unaffected and does not lose title to the property by subsequent reversal 
or modification of the decree. The property bona fide purchased ignorant of the litigation 
should be protected. The judicial sale in particular would not be robbed of all their sanctity. 
It is a sound rule based on legal and equitable and consideration but a distinction is made 
between such purchaser and a decree-holder who purchases the property in execution of his 
own decree which is afterwards modified or reversed. Where the purchaser is the decree-holder, 
he is bound to restore the property to the judgment-debtor by way of restitution. The true 
question is whether the stranger auction-purchaser had knowledge of the pending litigation 
about the decree under execution. If it is shown by evidence that he was aware of the pending 
appeal against the decree when he purchased the property, court cannot assume that he was a 
bona fide or innocent purchaser for giving him protection against restitution. His knowledge 
about the pending litigation would make all the difference in the case. He may be a stranger 
to the suit, but he must be held to have taken calculated risk in purchasing the property. He 
is evidently a speculative purchaser and in that respect, he is in no better position than the 
decree-holder purchaser. The need to protect him against restitution therefore, seems to be 
unjustified. Similarly the auction-purchaser who was a name lender to the decree-holder or 
who has colluded with the decree-holder to purchase the property, also could not be protected 
to retain the property, if the decree is subsequently reversed.'*”” 


[s 65.11] Effect of Reversal of Decree upon Sale where Decree Reversed Before 
Confirmation of Sale 


On referring to sections 316 of the Code of Civil Procedure, 1882, it will be observed that 
it contained a proviso, the effect whereof was stated to be that a sale could not be confirmed 
if, at the time of application for confirmation, the decree under which the sale was effected 


1869. Zain-ul-Abdin v Muhammad Asghar Ali, (1888) ILR 10 All 166 : 15 IA 12; Mukhoda v Gopal Chunder, 
(1899) ILR 26 Cal 734; Umedmal v Srinath, (1900) ILR 27 Cal 810; Paresh Nath v Hari Charan, 
(1911) ILR 38 Cal 622, 627; Shivbai v Yesoo, (1919) ILR 43 Bom 235, 238; Piari Lal v Hanif-un-Nissa, 
(1916) ILR 38 All 240 (stranger purchaser); Chintaman v Chunisahu, (1916) 1 Pat LJ 43, 46, (decree- 
holder purchaser); Agha Husain v Qasim Ali, AIR 1926 All 35 : (1925) ILR 23 All LJ 946. 

1870. Mukhoda v Gopal Chunder, (1899) ILR 26 Cal 734, 737. See notes to section 144, “Who may apply for 
restitution. 

1871. Shiek Ismal v Rajab Rawther, (1907) ILR 30 Mad 295; Marimuthu v Subbaraya, (1903) 13 Mad LJ 231. 
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had ceased to be a subsisting decree.'*’* That proviso has not been reproduced in the present 
section. Under the present section, therefore, a sale held in execution of a decree may be 
confirmed, in any event where the purchaser is a third party, though the decree has been 
reversed before confirmation of the sale.'*”* 


[s 65.12] What Passes at a Court Sale 
See notes to O XXI, rule 94. 


[s 65.13] Non-application of Section 


The application of section 65 turns upon the scope of section 341 of UP Zamindari 
Abolition and Land Reforms Act, 1950, which applies the provisions of the CPC to the 
proceedings taken under that Act. Section 341, however, applies to the court only so far as it 
can be applied consistently with the Act and not in derogation of it. As is clear, the procedure 
incorporated in UP Zamindari Abolition and Land Reforms Act and the rules made under it 
specifically exclude the operation of section 65 of the CPC.'*” 


[S 66] Suit against purchaser not maintainable on ground of purchase being 
on behalf of plaintiffi—'*”°[ Rep. by Benami Transactions (Prohibition) Act, 1988 (45 
of 1988), sec. 7 (w.e.f. 19-5-1988).] 


The section prior to its repeal, was as follows: 


“(1) No suit shall be maintained against any person claiming title under a purchase 
certificate by the court in such manner as may be prescribed on the ground that the 
purchase was made on behalf of the plaintiff or on behalf of someone through whom the 
plaintiff claims [and in any suit by a person claiming title under a purchase so certified, 
the defendant shall not be allowed to plead that the purchase was made on his behalf or on 
behalf of some-one through whom the defendant claims.] 


(2) Nothing in this section shall bar a suit to obtain a declaration that the name of any 
purchaser certified as aforesaid was inserted in the certificate fraudulently or without the 
consent of the real purchaser, or interfere with the right of a third person to proceed against 
that property though ostensibly sold to the certified purchaser, on the ground that it is 


liable to satisfy a claim of such third person against the real owner.” 


1873. Doyamoyi Dasi v Sarat Chunder, (1898) ILR 25 Cal 175; Mul Chand v Mukta, (1888) ILR 10 All 83; 
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rule 92(1) and note the words, “court shall make an order confirming the sale.” 

1875. Jagdish Sugar Mills Ltd v CIT, Lucknow, (1986) 3 SCC 578. 

1876. Omitted by the Benami Transactions (Prohibition) Act, 1988 (Act 45 of 1988), section 7 (w.e.f. 19-5- 
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“S 66. Suit against purchaser not maintainable on ground of purchase being on behalf of 
plaintiff—(1) No suit shall be maintained against any person claiming title under a purchase certified 
by the Court in such manner as may be prescribed on the ground that the purchase was made on 
behalf of the plaintiff or on behalf of someone through whom the plaintiff claims, and in any suit by a 
person claiming title under a purchase so certified, the defendant shall not be allowed to plead that the 
purchase was made on his behalf or on behalf of someone through whom the defendant claims. 

(2) Nothing in this section shall bar a suit to obtain a declaration that the name of any purchaser 
certified as aforesaid was inserted in the certificate fraudulently or without the consent of the real 
purchaser, or interfere with the right of a third person to proceed against that property, though 
ostensibly sold to the certified purchaser, on the ground that it is liable to satisfy a claim of such third 
person against the real owner.” 
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The above section was repealed and replaced by the Benami Transaction (Prohibition) Act, 
1988. We are providing hereinafter the commentary on the above section as it stood before its 
repeal for the benefit of those who would be interested in understanding the law as it stood 
prior to its repeal. 
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[s 66.1] Section Explained 


In a case where the real owner is in possession of the property and the benamidar, whose 
name is entered in the certificate of sale files against him a suit for possession, the real owner is 
prevented from a defence that the plaintiff is only a nominal purchaser. The bar now is against 
the real owner both as a plaintiff and as a defendant in a suit by or against his benamidar whose 
name as a purchaser is certified by the court. 


[s 66.2] Benami Purchases 


The object of the section is to put a stop to benami purchase at execution-sales,'*” 
and to secure the best price for the properties sold in court auction.'*” If A under a secret 
understanding with B purchases property with his own money but in B’s name, the purchase 
is said to be benami. In such a case B is merely a benamidar or ostensible owner; he holds the 
property in trust and A may compel him to transfer the property to him (A). If, however, A’s 
object in purchasing the property in B’s name was to defraud his creditors and the object of the 
fraud is carried out, the court will not assist A in recovering possession of the property from B; 
but if the object of the fraud is not carried out, the court will assist A in recovering possession 
of the property from B notwithstanding A’s primary intention to effect a fraud. This is the law 
as applicable to benami purchases at a private sale.'*”” The law, however, is different as to benami 
purchases at a court sale. If A purchases property in B’s name at a court sale and a certificate 
of sale is issued to B (O XXI, rule 94), B will conclusively be deemed to be the real purchaser as 
against A, and no suit will lie under this section by A against B for possession of the property, 
unless A can prove that B’s name was inserted in the certificate fraudulently or without his 
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consent [see sub-section (2)]. The plaintiff filed a suit against a third party in the name of A 
and also obtained a decree in favour and in the name of A. The plaintiffs also executed the 
decree in the name of A and purchased in execution of that decree the property in question in 
the name of A at a court auction. The plaintiff thereafter took possession of the property and 
remained in possession without any difficulty from A. But after A’s death, his sons got their 
names mutated and dispossessed the plaintiffs. The plaintiffs thereupon filed a suit against A’s 
sons for possession which suit was held barred under sub-section (1).'** The same rule applies 
even if the claim made by the beneficial owner is not for the whole of the property of which 
of the property the defendant is certified purchaser. Thus, if B is the certified purchaser of 
certain property, part of which was purchased by him on his own account, and part benami 
of A, A is not entitled to maintain a suit under this section for recovery of the part purchased 
by B benami for him.'**' This is so because the beneficial owner has necessarily to rely on the 
sale certificate issued in favour of the person in whose name the auction purchase has been 
made.!**? The mere fact, however, that the plaintiff has described the defendant as a benamidar 
does not make the transaction benami if it was not benamz in fact; it is a mere misdescription, 
and it is no ground for refusing the plaintiff relief to which he is otherwise entitled.'**° 


Sub-section (1) as it stood before its recent amendment laid down a bar against a suit by 
the real owner against the certified purchaser or person claiming title under him. The recent 
amendment provides an additional bar and that is that where the real owner is in possession of 
the property and the person, in whose favour the sale certified as certified by the court stands, 
files a suit against him for possession, the real owner as the defendant is barred from pleading 
that the purchase was made on his behalf or on behalf of someone through whom he claims. 
The bar under sub-section (1) is against the real owner both as a plaintiff in a suit filed by him 
against the certified purchaser and against him as a defendant in a suit filed by such purchaser. 


[s 66.3] Section Must be Construed Strictly 


Where a transaction is once made out to be benami, the courts of India, which are bound 
to decide according to equity and good conscience, will deal with it in the same manner as it 
would be treated by an English Court of equity.'*** That is to say, effect will be given to the 
real and not to the nominal title, unless the result of doing so would be to work a fraud upon 
innocent persons.'**? The present section provides that when property is sold at a court sale, 
no suit shall be maintained against the certified purchaser on the ground that the purchase 
was made benami. It provides in effect that the certified purchaser shall be conclusively deemed 
to be the real purchaser, and shall not be liable to be ousted on the ground that his purchase 
was really made on behalf of another. In other words, the provisions of the present section 
bar the equitable jurisdiction of the courts. The section, therefore, must be construed strictly 
and not extended beyond its express terms. But though the section prohibits suits against the 
certified purchaser to assert a benami title against him, it does not make benami purchases illegal. 
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The object of the stringent provisions of this section is to discourage benami purchases at court 
sales, but not to render such purchases i/legal.'**° 


[s 66.4] Scope of the Section 


The section refers to execution sales only and has no application to a sale held by receiver, '**” 
not to sales held under the rules of the Co-operative Societies Act and sale certificates issued 
thereunder,'**® not to revenue sales.'**? But the section applies to sales held by a Collector in 
execution of decrees of civil courts transferred to him under section 67.8 Benamidar possesses 
ostensible title. He holds and represents the property for all practical purposes to the entire 
world, “except the real owner.” Section 66 of CPC does not create any legal bar for a benamidar 
to recognise the title of a legal owner. He can do so, by an instrument which constitutes a 
deed of release. It is well settled that the purchaser of a property from an ostensible owner 
is protected from the real owner, save for the want of knowledge of a real owner. Hence a 
benamidar can transfer a valid title to the purchaser.'*”’ 


[s 66.5] Whether Section Retrospective 
The High Court of Calcutta has held that this section does not apply if the sale was held 


and confirmed before 1 January 1909, when the present Code came into force, and that the 
section applicable is section 317 of the Code of 1882.'** That is also the view of the Lahore 
High Court.'*”? But if the sale was held before, but confirmed after that date, the present 
section applies for the title of the execution purchaser cannot be said to have been perfect 
until the confirmation of the sale.'®”* It is submitted that even if the sale was confirmed before 
1 January 1909, this section would apply to the case and not section 317.'*”° 


[s 66.6] Suits outside the section 


Sub-section (1) as it stood before its recent amendment provided a bar only against a suit 
by the real owner against his benamidar on the ground that the purchase was made on behalf 
of him—the plaintiff. In other words, it was only in suits against the certified purchaser as the 
defendant that such purchaser was to be conclusively deemed to be the real purchaser. That 
being so, it was held that if the real owner was in actual possession, he could resist a suit filed 
against him by the certified purchaser for possession or for rents or profits and plead that such 
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certified purchaser was only his benamidar.'*** This is no longer correct since the Amendment 
Act, 1976, has added that such a defence by the real owner is no longer available to him. But 
a suit by a certified purchaser as plaintiff for a declaration that he had purchased the property 
at the auction sale in his own right and not in benami is not barred.!®” The section is also no 
bar to a suit by the beneficial owner for possession against the judgment-debtor pursuant to an 
agreement made between them after the sale of the property, provided the certified purchaser 
is joined as a party to the suit, and he does not claim the property.'*”* Section 66 does not 
bar the benamidar from recognising the title of the real owner by executing an instrument 
of release.'® In a Patna decision where all important cases were noticed and summarised X 
purchased the property at a court sale in the benami of Y. He then agreed to sell it to Z. Y 
proceeded on this agreement and executed the conveyance in favour of Z who paid the price 
not to X but to Y. A suit by X against Y to recover the money was held not to be barred.'°” 
Again, if C, the certified purchaser sells the property purchased to D, and then D agrees to sell 
it to P, who is the beneficial owner, a suit by P against D to enforce the agreement of sale is 
based on a contract which is a separate transaction and outside the section.'” 


The section applies, as is clear from its words either when a suit is filed by a person claiming 
to be the real purchaser as plaintiff against the certified purchaser as the defendant on the 
allegation that the purchase was made on behalf of the plaintiff or on behalf of someone 
through whom the plaintiff claims. This is clear from the word “plaintiff” in sub-section (1). 
The section now provides a further bar against the beneficial owner claiming to be so in a 
suit against him by the certified purchaser for possession where the former is in possession. 
The question as to whether the bar applies to suits for partition was left open in Jitendra Nath 
Sur v Amarendra Nath Sur.” In that case A was alleged to have purchased a property at a 
court sale in the benami of one of his sons, B. After A’s death, his other son C filed a suit for 
partition against B claiming a share in that property. It was contended that this section was not 
a bar as in a partition suit every defendant was in the position of a plaintiff and the defence of 
B that it was his own acquisition was to be regarded as a claim made by him as if he was the 
plaintiff. The point was left open as the court found that the property was purchased by B with 


his own money. 


[s 66.7] Suit by a Third Person for a Declaration that the Certified Purchaser is 
merely a Benamidar 


Under the corresponding section 317 of the Code of 1882, the high court of Calcutta 
held that the only suits barred under that section were suits brought by the beneficial owner as 
plaintiff against the certified purchaser as defendant, and that suits brought by a third party as 
plaintiff against the certified purchaser as defendant for a declaration that the property, though 


1896. Lokhee v Kallypuddo, 1875 23 WR 358 : 2 IA 154; Jan Muhammad v Ilahi Baksh, (1876) 1 All 290; 
Govinda v Lala Kishun, (1901) ILR 28 Cal 370; Vishnu v Ragho, (1903) 5 Bom LR 329; Ghazi-ud- 
din v Bishan Dial, (1905) 27 All 443; Haji Mohammad v Nur Fatna Begum, (1938) All 556 : (38) 
AA 391; Kesavan Padmanabhan v Sanku Narayanan, AIR 1958 Ker 368 : 1958 Ker LJ 99 : 1958 Ker 
LT 524. 

1897. Abdul Bari v The Uncovenanted Service Bank, (1896) ILR 18 All 461. 

1898. Prem Sukh Gulgulia v Habib Ullah, (1945) AC 355 : (1945) 49 Cal WN 371; Sheo Shankar v Mahabir 
Prasad, (1947) 26 Pat 505 : (48) AP 350; Saradindu v Gosta, (1922) 27 Cal WN 208 : (1923) AC 302; 
see Asghari Begam v Kanhaiya Lal, (1936) All LJ 1169 : (1936) AA 750. 

1899. Satyabhamabai v Pandurang Pawar, AIR 1990 Bom 134 (DB). 

1900. Sheo Shanker v Mahabir Prasad, (1947) ILR 26 Pat 505 : (48) AP 350. 

1901. Allibhai v Dadu, (1931) 33 Bom LR 1296 : (1931) AB 578; Muniappa v Thangavelu, (1937) AM 362. 

1902. Jitendra Nath Sur v Amarendra Nath Sur, (1945) AC 458 : (1945) 79 Cal LJ 248. 
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ostensibly sold to the certified purchaser, is liable to satisfy a claim of such third party against 
the beneficial owner, were not barred under that section.” On the other hand, the High 
Courts of Madras!" and Allahabad!” held that even suits brought by third person as plaintiff 
were barred under that section. The present section gives effect to the Calcutta decisions by 
providing in the sub-section (2) that: 
Nothing in this section shall bar a suit to obtain a declaration that the name of any 
purchaser certified as aforesaid was inserted in the certificate fraudulently or without the 
consent of the real purchaser, or interfere with the right of a third person to proceed against 


that property, though ostensibly sold to the certified purchaser, on the ground that it is 
liable to satisfy a claim of such third person against the real owner. 


ILLUSTRATION 


A obtains a decree against B, and attaches certain property alleged to belong to B. C objects 
to the attachment, alleging that he is the certified purchaser of the property, having purchased 
the same at a court-sale held in execution of a decree obtained against B by D. A alleges that the 
property was purchased by C benami for B, and sues C for a declaration that C was merely the 
benamidar for B. The suit is not barred under this section, for it is a suit not by the beneficial 
owner, but by a third person. 


[s 66.8] Suit by Beneficial Owner in Possession for Declaration of Title 


There is a conflict of opinion whether a suit by a beneficial owner in possession for a declaration 
of his right to the property against the certified purchaser is barred under this section. The 
High Court of Calcutta in a case under section 317 of the Civil Procedure Code of 1882, held 
that such a suit was not barred under that section. On the other hand, the High Court of 
Allahabad held that such suit was barred under this section.!”” A obtains a decree against B. In 
execution of the decree, certain property belonging to B is sold. B purchases the property in C's 
name. The certificate of sale is granted to C, but B continues in possession of the property. After a 
few years C gives notice to the tenants not to pay rent to B. B thereupon sues C for a declaration 
that he is the real purchaser and for an injunction restraining C from interfering with his 
tenants. The suit is not barred according to the Calcutta decision. It is barred according to the 
Allahabad decision. In the Calcutta case, the court said: “It is not a case in which the plaintiff 
seeks to obtain a decree for possession against the ostensible purchaser. Resting, as it does, on an 
existing possession, we do not think that it is a suit of the nature prohibited by section 317.” As 
to this it was observed by Strachey CJ in the Allahabad case cited above: 

If the learned Judges in that case meant to lay down that section 317 applies only where 
the plaintiff, being out of possession, seeks to recover possession from a certified purchaser, 


and can never apply to a suit by a plaintiff in possession for a declaration that the certified 
purchaser out of possession was not the real purchaser, I cannot agree with them. 


Bannerji J said: “The first paragraph [of the section] is not confined to a suit for recovery 
of possession only.” The correctness of the Calcutta decision was doubted by the same court in 


1903. Kanizak v Monohur, (1886) ILR 12 Cal 204; Subha Bibi v Hara Lal, (1894) 21 Cal 519. 

1904. Rama Kurup v Sridevi, (1893) ILR 16 Mad 290. But see Kollantavida v Tiruwalli, (1897) ILR 20 
Mad 362. 

1905. Delhi and London Bank v Partab Bhaskar, (1899) ILR 21 All 29; Kishan Lal v Garuddhwaja Prasad, 
(1899) 21 All 238; Ram Narain v Mohanian, (1904) ILR 26 All 82; Khuda Baksh v Aziz Alam, (1905) 
ILR 27 All 194; Sarju Prasad v Bindeshri, (1911) ILR 33 All 382. 

1906. Sasti Churn v Aunopurna, (1896) ILR 23 Cal 699. 

1907. Bishan Dial v Ghazi-ud-din, (1901) ILR 23 All 175. 
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the under mentioned cases,” but the principal of that decision was followed by the same high 
court in another case.!*” It was held in the last-mentioned case that where a Mahomedan father 
purchases property at a court-sale with his own money in the name of one of his sons, and then 
lets the property to a tenant and the tenant pays rent to him, this section is no bar to a suit by the 
other sons against the tenant and the son in whose name the property was brought for recovery 
of rent after their father’s death. The Patna High Court holds that a suit for a declaration of 
a title by the beneficial owner is barred, and that it is immaterial whether the plaintiff is in 
possession and seeks confirmation of possession, or whether he is out of possession and seeks 
to recover possession.” It is submitted that the Patna view is correct. The words “no suit” 
with which sub-section (1) commences takes in all suits against the certified purchaser by the 
beneficial owner and it is immaterial whether such beneficial owner is in possession and seeks 
a declaration that it is rightful or whether he is not in possession and wants to recover it. 


Where the beneficial owner has been in possession for twelve years or upwards, a suit will lie 
at his instance against the benamidar for a declaration of his title to the property. The basis of 
such is the plaintiff's title by possession. The suit is based, not on the ground that the defendant 
is a benamidar, but on the title by possession. Such a suit does not come within the purview of 
this section.’””’ 


[s 66.9] Persons Claiming through Beneficial Owner 


This section precludes a suit by the beneficial owner or one claiming through him.'?!? The 
amendment in sub-section (1) similarly precludes a plea by the defendant that the purchase 
by the plaintiff was made on his behalf or on behalf of someone through whom the defendant 
claims. It does not preclude a suit by a person who does not claim through the beneficial 
owner, but claims through another person.'?'* An attaching decree-holder does not claim 
under his judgment-debtor and is not debarred from claiming that property standing in the 
name of a third person really belongs to the judgment-debtor and that is expressly saved by 
sub-section (2).!?! 


[s 66.10] Joint Purchase 


The provisions of this section are designed “to create some check on the practice of making 
what are called benami purchases at execution sales for the benefit of judgment-debtors, and 
in no way affects the title of persons otherwise beneficially interested in the purchase”.'®"* It 
has accordingly been held that where one of several holders of a joint mortgage decree applies 
for execution of the decree under O XXI, rule 15, on behalf of all, and the purchase money 
is set off against the entire amount of the debts, the other decree-holders are entitled to a 


1908. Hanuman Pershad v Jadu, (1916) ILR 43 Cal 20, 26; Umasasi v Akrur, (1926) ILR 53 Cal 297 : (1926) 
AC 542. 

1909. Mahamad v Mahammad, (1919) 24 Cal WN 51. 

1910. Keshri Mull v Sukan Ram, (1933) 12 Pat 616 : (1933) AP 264. 

1911. Karim v Bibi Sakina, 1964 SC 1254; Muhammad Abdul Jalil v Muhammad Obaid Ullah, (1929) 56 
IA 330 : 51 All 675 : (1929) APC 228; Karamuddin v Naimut, (1892) 19 Cal 199. See also Bishan 
Dial v Ghazi-ud-din, (1901) 23 All 175, pp 178—179; Ram Chardra v Jaith Mal, (34) AA 990; 
Dolgovind v Anathbandhu, AIR 1954 Ori 244. i 

1912. Karim v Bibi Sakina, supra. 

1913. Narain v Durga, (1913) 35 All 138. 

1914. Shaligram v Narainsa, 1954 Nag 457 : (1954) AN 223. 

1915. Ganga Sahai v Keshri, (1915) 37 All 545, pp 554—555 : 42 IA 177, 182. 
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declaration that the purchase was made on behalf of all the decree-holders,'”'® and so when one 
of three legal representatives of the deceased decree-holder applied to execute the decree under 
O XXI, rule 15(1) the purchase by him was held to ensure for the benefit of the other legal 
representatives as well and a suit by them for partition of their shares was held to be not hit 
by the section.'”!” Where the defendant is the holder of the certificate of sale, another person 
cannot claim that he was the owner of half of the property.'?"® 


Where property is purchased at a court-sale by a member of a joint Hindu family in his 
name, but with family funds, the other members are entitled to sue him for a declaration that 
the purchase was made on behalf of the family, though the certificate of sale is in his name. The 
section does not apply to such a case. This was decided by their Lordships of the Privy Council 
in Bodh Singh v Gunesh Chunder,'” a case under the Code of 1859. Their Lordships said: 

[The provisions of the section] cannot be taken to affect the right of members of a joint 
Hindu family, who by the operation of law, and not by virtue of any private agreement or 
undertaking [such as exists between a benamidar and the beneficial owner], are entitled to 


treat as part of their common property an acquisition, howsoever made, by members of the 
family in his sole name, if made by the use of the family funds. 


The same principle applies where the parties stand in the relation of partners, and the 
purchase is made by one of the partners in his name with partnership funds;'*”° or by the 
agent of one of the parties on behalf of all but the sale-certificate is not taken in the name of 
all.!92! It cannot however be assumed that merely because two persons jointly provide funds for 
purchasing the property at an auction sale that constituted a partnership for a single venture. °? 
It has been generally held that when the plaintiff claims property not on the ground that the 
purchase was benami for him but on the ground that he is entitled to it under some general 
principles of law such as trust or on the basis of an agreement between the parties, this section 
has no application.'”? It has been held by a Full Bench of the Andhra High Court that a suit 
based on allegations of benami is within the prohibition of the section and must fail, unless it 
falls within sub-section (2) and that it makes no difference that the parties stand in fiduciary 
relationship to each other and that section 82 of the Trusts Act is subject to this section.” 
But persons who are not partners cannot contract themselves out of the section; and if several 
persons purchase property at a Court-sale in the name of one of them, the others cannot 
maintain a suit for their share against the certified purchaser.'”” 


When property is purchased at a court-sale by two or more persons jointly, the executing 
court has no power to grant the certificate of sale to one of them only without the consent of 


1916. Ganga Sahai v Keshri, (1915) 37 All 545 : 42 IA 177, supra; Achhaibar v Tapasi, (1907) 29 All 557; Bibi 
Kaniz Ayestha v Mojibul Hassan Khan, (1941) 20 Pat 855 : (1942) AP 230. 

1917. Thimmappa v Subba Rao, AIR 1960 Mys 249. 

1918. Shivnarayan v Baulal, AIR 1988 MP 123. 

1919. Bodh Singh v Gunesh Chunder, (1874) 12 Beng LR 317; Durgadas v Bagalananda, (1934) 61 Cal. 
440 : (1934) AC 567 : 38 Cal WN 494; Girija Nandini Devi v Bijendra Narain, AIR 1967 SC 
1124 : (1967) 1 SCR 93 : 46 Pat 193. 

1920. Achhaibar v Tapasi, (1907) 29 All 557, 561; Vishvanath v Pandharinath, (1926) 50 Bom 600 : (26) AB 
525; Ratanlal Haiarilal v Seth Lakshmi Narain, (1962) A MP 28 : (1962) Jub LJ 75. 

1921. Bhudarsao v Samarathmal, (1940) AN 1. 

1922. Rangaswami Goundar v Easwarmurthi, (1967) 2 Mad 112 : 1967 AM 437 : (1967) 2 Mad LJ 162. 

1923. Suryanarayana v Venkatasubbiah, 1951 (2) Mad LJ 76 : (1951) AM 943 : 64 LW 608; Lakshmanan 
Chettiar v.Veerappa Chettiar, 1955 (2) Mad LJ 460; G Raman v G Keshavan, AIR 1959 Ker 249 : 1959 
Ker LT 304. 

1924. Kotaiah v Venkatasubbaiah, 1961 (2) And WR 196 : (1962) AAP 49; Jadunandan Singh v Baldeo Singh 
AIR 1965 AP 384. p 

1925. Iswar Chandra v Kabiruddin, (1934) 61 Cal 371 : (19) AC 322. 
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the others. If it does so, the case is one within sub-section (2), and the other purchasers are 
entitled to maintain a suit against the certified purchaser for their share of the property.'”*° 


If a joint Hindu family consists of A and his sons, and A purchases property at a court- 
sale with the family funds without the concurrence of his sons in the name of a third person, 
are the sons entitled to recover their share of the property from the third person [certified 
purchaser]? The High Court of Madras!” has held that they are, the reason given being that 
the purchase cannot in such a case be said to have been made by the father on behalf of the 
sons, and the sons are not, therefore, beneficial owners, and the section does not apply. On 
the other hand, the Allahabad High Court has held that if a managing member makes a 
purchase in the name of a third person, the purchase though made without the consent of his 
sons, must be deemed to have been made “on behalf of the sons,” and the sons are precluded 
by this section from maintaining the suit.” The Allahabad High Court purports to follow 
the Privy Council ruling in Suraj Narain v Ratan Lai,” but that case, as pointed out by the 
Madras High Court, was a case under section 317 of the Code of 1882, which contained the 
words “on behalf of any other person,” now altered into “on behalf of the plaintiff’. The view 
expressed by the Allahabad High Court has been dissented from by the Calcutta High Court 
in Durgadas v Bagalananda,"”® The Madras High Court has again considered the question in 
the light of the authorities referred to above and has held affirming its previous decision in 


Nataraja v Ramaswami supra that the sons are not precluded from recovering their share on the 
ground that the purchase was benami.'?*! 


[s 66.11] Where Beneficial Owner is in Possession with Permission of Certified 
Purchaser 


The High Court of Madras has held that if after obtaining a certificate of sale, the purchaser 
acknowledges that his purchase is benami and gives up possession, or does some act which 
clearly indicates an intention to waive his right, or restore the property to the beneficial owner, 
such act may, by reason of the antecedent relation between the parties, operate as a valid 
transfer of the property from the purchaser to the beneficial owner. Thus, if A is the manager 
of B5 estate [and this is the antecedent relation between the parties], and the estate is sold 
in execution of a decree against B, and is purchased by B in A’s name, a suit will lie at the 
instance of B against A for possession, if, after obtaining the certificate of sale, A delivers 
possession of the property to B, and then disturbs B in his possession. The reason given is 
that the permission to hold possession amounts to a transfer of title from the benamidar to the 
beneficial owner and the suit is thus based not on the ground that the purchase was benami 
but on a fresh title created by the transfer.” The High Court of Allahabad has dissented 
from this view, and held, relying on the Privy Council case of Lokee v Kallypuddo,'°** that the 


mere permission to hold possession cannot give or transfer a title from the benamidar to the 


1926. Bhabatram v Durgesh, (1926) 51 Cal 992 : (1926) AC 719. 

1927. Nataraja v Ramaswamy, (1922) 45 Mad 856 : (1922) AM 481; Natesa v Venkatramayan, (1883) 6 Mad 
135; Minakshi v Kalianarama, (1897) 20 Mad 349. 
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real owner, and that a suit like the above would be barred under this section.'?** The Calcutta 
High Court has followed the Allahabad decision.” However that may be, if the certified 
purchaser allows the beneficial owner to take possession, the section does not enable him to sue 
the beneficial owner for possession, because possession has come into the hands of the person 
entitled to it.'”*° This is so because as the section then stood the only bar was as against a suit by 
a beneficial owner against his benamidar. The section as now amended contemplates a suit by a 
benamidar against a beneficial owner or someone who claims through him. In such a- suit the 
defendant-beneficial owner is barred from taking the plea that the purchase by the plaintiff was 
on his behalf or on behalf of someone through whom he claims and therefore cannot recover 
possession from him. But where A purchased property in execution benami in the name of B 
and got into possession of the properties and thereafter B dies and his son C had his name 
entered in mutation proceedings and then A was dispossessed, a suit by him for declaration of 
title and possession was held barred by this section.” 


[s 66.12] Suit for Specific Performance against Certified Purchaser 
In Venkatappa v Jalayya,'®* a full bench of the Madras High Court held that this section 


does debar a plaintiff from maintaining a suit for specific performance against the certified 
purchaser, if the plaintiff’s claim is based upon an agreement to convey the property entered into 
after the purchase. The decision in Venkatappa’ case was approved by the Judicial Committee 
in Ramatbai v Peria.” In Ramatbai’ case it was held that the present section does not debar a 
plaintiff from maintaining a suit for specific performance against the certified purchaser if the 
plaintiff's claim is based upon an agreement made after the purchase to transfer the property 
to the plaintiff in pursuance of an agreement made before it. If the contract is subsequent to 
the purchase, such a purchase is not affected by the section.'%° It has been held by the Bombay 
High Court that even a contract entered into prior to the sale is not hit by the section and a 
suit to enforce it again st the auction purchaser is maintainable!™' but there are observations in 
the decisions of the Calcutta High Court which take a different view. "°? 


[s 66.13] Certified Purchaser 


Where a purchaser, who had not obtained a certificate was sued, and afterwards applied for 
and obtained a certificate, it was held that he was a certified purchaser within the meaning of 
this section.!?4? 
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821 : (1928) APC 75. 

1940. Prem Sukh Gulgulia v Habab Ulla, (1945) AC 355 : (1945) 49 Cal WN 371; Haran Chandra v Ram 
Kumar, (1932) 35 Cal WN 940 : (32) AC 170. 

1941. Nimalchand v Madanlal, 1952 Bom 40 : (1952) AB 30. 

1942. Haran Chandra v Ram Kumar, supra; Upendra v A. Ahmed, 61 Cal 371 : (1934) AC 322. 

1943. Aldwell v Ilahl Baksh, (1883) 5 All 478. 
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[s 66.14] Successor in Title of Certified Purchaser 


This section bars a suit not only against a certified purchaser, but also against persons 
claiming title from him.'* Under the Code of 1882 there was a conflict of decisions as to 
whether section 317 of that Code was a bar to suits against persons claiming title from the 
certified purchaser. On the one hand the High Courts of Madras, Allahabad and Calcutta 
held that the expression “certified purchaser” in section 317 of that Code did not include a 
person claiming through or under the certified purchaser, such as an heir or an assignee,” 
and that that section, therefore, was no bar to a suit against such person. On the other hand, 
the Bombay High Court held that the expression “certified purchaser” included his successor 
in title.'*° The present section contains a legislative recognition of the view taken by the High 
Court of Bombay.'®*’ It is obvious that the section does not apply where the real owner seeks 
a declaration of his title against a person who does not claim under a certified purchaser. °° 


[S 67] Power for °®[State Government] to make rules as to sales of land in 
execution of decrees for payment of money.—'”[(1)] The ’[State Government] 
1[* = *] may, by notification in the Official Gazette, make rules for any local 
area imposing conditions in respect of the sale of any class of interests in land in 
execution of decrees for the payment of money, where such interests are so uncertain 
or undetermined as, in the opinion of the State Government, to make it impossible 
to fix their value. 


'°21(2) When on the date on which this Code came into operation in any local area, 
any special rules as to sale of land in execution of decrees were in force therein, the 
[State Government] may, by notification in the Official Gazette, declare such rules 
to be in force, or may, '”**[* * *] by a like notification, modify the same. 


Every notification issued in the exercise of the powers conferred by this sub-section 
shall set out the rules so continued or modified. ] 


'°{(3) Every rule made under this section shall be laid, as soon as may be after it is 
made, before the State Legislature. ] 


Sub-section (2) was inserted in the section by the Code of Civil Procedure Amendment Act 
I of 1914. As to the result where no notification is issued as provided by sub-section (2), see 
the under mentioned cases.!9*° 


1944. Sowkar Kamurudeen v Noor Mahomed, (1915) 28 Mad LJ 251. 
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Delegation to Collector of Power to Execute Decrees against Immovable Property 


[S 68—72].—[Rep. by the Code of Civil Procedure (Amendment) Act, 1956 (66 of 
1956), sec.7 (w.e.f 1-1-1957).|)However, section 16 of the Amendment Act, 1956 
provides: 


Where before the commencement of this Act, the execution of a decree has been 
transferred to the Collector under section 68 of the Principal Act and is pending before the 
Collector on such commencement, then notwithstanding the omission of sections 68 to 
72 inclusive and the third schedule to the principal Act, the decree shall be executed by the 
Collector in accordance with the provisions of the said sections and the said schedule, as if 


this Act had not been passed. 


In view of the above saving provision, those interested in pending cases are requested to refer 
to the previous edition for the commentary therein and also to MN Gujjar v GS Belekar.'?”’ 


Distribution of Assets 


[S 73] Proceeds of execution sale to be rateably distributed among decree- 
holders.—(1) Where assets are held by a Court and more persons than one have, 
before the receipt of such assets, made application to the Court for the execution of 
decrees for the payment of money passed against the same judgment-debtor and have 
not obtained satisfaction thereof, the assets, after deducting the costs of realization, 


shall be rateably distributed among all such persons: 
Provided as follows:— 


(a) where any property is sold subject to a mortgage or charge, the mortgagee 
or incumbrancer shall not be entitled to share in any surplus arising from 
such sale; 


(6) where any property liable to be sold in execution of a decree is subject to a 
mortgage or charge, the Court may, with the consent of the mortgagee or 
incumbrancer, order that the property be sold free from the mortgage or 
charge, giving to the mortgagee or incumbrancer the same interest in the 


proceeds of the sale as he had in the property sold; 


(c) where any immovable property is sold in execution of a decree ordering its 
sale for the discharge of an incumbrance thereon, the proceeds of sale shall 


be applied— 
first, in defraying the express of the sale; 
secondly, in discharging the amount due under the decree; 


thirdly, in discharging the interest and principal monies due on subsequent 
incumbrances (if any); and 


fourthly, rateably among the holders of decrees for the payment of money 
against the judgment-debtor, who have, prior to the sale of the property, 
applied to the Court which passed the decree ordering such sale for 


execution of such decrees, and have not obtained satisfaction thereof. 


1957. MN Gujjar v GS Belekar, AIR 1965 Mys 250; Kuber Singh v Digvijay Singh, AIR 1968 All 125. 


Proceeds of execution sale to be rateably distributed among decree-holders Sec73 943 


(2) Where all or any of the assets liable to be rateably distributed under this section 
are paid to a person not entitled to receive the same, any person so entitled may sue 
such person to compel him to refund the assets. 


(3) Nothing in this section affects any right of the Government. 
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[s 73.1] High Court Amendment 


Calcutta.—Omit clause (c) of the proviso in sub-rule (7). Vide Cal Gaz Pt I, dated 
20 April 1967. 


[s 73.2] Changes Introduced by the Section 


The present section differs from the corresponding section 295 of the Code of Civil 
Procedure, 1882, in the following respects: 


(i) The words, “where assets are held by a court,” have been substituted for the words, 
“whenever assets are realised by sale or otherwise in execution of a decree.” This it is 


submitted, introduces an important alteration, though the High Court of Bombay 
has held otherwise.” 


(ii) The words, “before the receipt of such assets,” have been substituted for the words, 


“prior to the realisation.”'”” 


1958. See notes, “Assets held by a court”. 
1959. See notes, “Before the receipt of the assets”. 
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(iii) The words “by which such assets are held” are omitted after the words “made 
application to the court.” 


(iv) The word, “passed,” has been added after the word, “money” .1°® 


(v) The words, “interest in,” in clause (b) have been substituted for the words, “right 
against,” to bring the wording of that clause into line with the Transfer of Property 
Act, 1882, section 96. This is a mere verbal alteration. 


[s 73.3] Rateable Distribution: Object of the Section 


What is contemplated under the provisions of section 73 of the Code of Civil Procedure, 
1908 is the existence of more than one decree against the same judgment-debtor and the 
decree holders have made their applications for execution of their decrees and have not 
been fully satisfied. Once that is the position, as soon as the assets of the judgment-debtor 
are received by another court, they can make an application under section 73 for rateable 
distribution without getting their decrees transferred to the court which received the assets. 
Even the attachment of the assets of the judgment-debtor, by all the decree holders is also not 
necessary and the requirement is only to make an application after the receipt of the assets by 
the court, an application under section 73 for rateable distribution. If such applicant fulfils the 
other requirements contemplated under section 73, he is entitled for rateable distribution.'%°! 


The object of section 73 is to prevent unnecessary multiplicity of execution proceedings, to 
obviate, in a case where there are many decree holders, each competent to execute his decree 
by attachment and sale of a particular property, the necessity of each and every one separately 
attaching and separately selling that property.'”” 


The object of this section is to provide a cheap and expeditious remedy for the execution of 
money-decrees held against the same judgment-debtor by adjusting the claims of rival decree- 
holders without the necessity for separate proceedings.’ The doctrine of rateable distribution 
does not apply to more than one decree held by the same decree-holder.'* Under the Code 
of Civil Procedure, 1859, section 270, the creditor who first attached the property had a prior 
claim to have his decree satisfied out of the sale-proceeds to the exclusion of other creditors, 
but now, all judgment-creditors who apply to the court prior to the receipt of the sale-proceeds 
by the court, are entitled to share rateably.'"°° In Bithal Das v Nand Kishore,” Strachey C] 
said: 

The object of the section is two-fold. The first object is to prevent unnecessary multiplicity 
of execution proceedings, to obviate, in a case where there are many decree-holders, each 
competent to execute his decree by attachment and sale of a particular property, the 
necessity of each and every one separately attaching and separately selling that property. 
The other object is to secure an equitable administration of the property by placing all the 
decree-holders in the position 1 have described upon the same footing, and making the 
property rateably divisible among them, instead of allowing one to exclude all the others 
merely because he happened to be the first who had attached and sold the property. 


1960. See notes, “Same judgment-debtor”. 

1961. Kanakam Srinivasa Rao v Ganga Venkateswara Rao, AJR 2003 AP 38. 

1962. Boban v sajith Kumar, AIR 2004 Ker 181 (DB). 

1963. Hasoon Atra v Jawadoonnissa, (1879) 4 Cal 29. 

1964. Mohd Jan v H Abdul Satar, AIR 1971 Del 132 : 73 Punj LR 253. 

1965. Kommachi v Pakker, (1897) 20 Mad 107, p 111. 

1966. Bithal Das v Nand Kishore, (1901) 23 All 106, 110; Hoti Lal v Chattura Prasad, AIR 1941 All 110: 
Himatmal Devchand v Abdul, AIR 1945 Bom 76 : 46 Bom LR 757. 
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A obtains a decree against B in court X for Rs 4,000, and applies to that court for execution 
of his decree by attachment and sale of certain property belonging to B, and the property 
thereupon attached. C then obtains a decree also against B in court X for Rs 2,000, and applies 
to that court for execution of his decree by attachment and sale of the same property attached 
in execution of A’ decree. The property is then sold by the court in execution of As decree for 
Rs 3,000. C is entitled to share rateably in the net sale-proceeds, that is to say, if the net sale- 
proceeds amount to Rs 3,000, A will be paid Rs 2,000 and C will be paid Rs 1,000. It is not 
necessary to entitle C to participate in the assets that he should have given notice to A of the 
application made by him for execution of his decree.'*®” The section is wide enough to include 
transferees of decrees.!°® 


While considering the question of rateable distribution, only the unsatisfied portion of the 
decree ought to be taken into account.'*® Rateable distribution should be made according to 
the amount due to each decree-holder at the time the distribution is made and not according 
to the amount due at the time when the assets were received by court.'?”° 


If a plaintiff obtains a decree on the admission of the defendant” and the decretal amount 
is directed to be recovered out of a sum due to the defendant judgment-debtor in another 
court, a rival decree-holder cannot claim rateable distribution out of the sum.'?” 


The section has no application to money belonging to third persons and deposited into 
court for a specific purpose. Thus, when a person, not a judgment-debtor, deposits into 
court, money for the express purpose of satisfying the mortgage decree and extinguishing the 
mortgage lien, that money does not belong to the judgment-debtor and is not available for 
rateable distribution.’ Where A, who had obtained a decree for reconveyance of properties 
on payment of a certain amount, entered into an agreement with B whereby B was to advance 
the amount and take a usufructuary mortgage over the properties therefor after reconveyance 
is obtained and in case of failure to obtain reconveyance was to be repaid out of the monies 
in court deposit, it was held that the latter were not assets belonging to the judgment-debtor 
and this section had no application.'"”* The language of the section is clear that the assets 
distributable are only what may be left over after deducting the costs.'°” 


[s 73.4] Attachment of Salary 


Rateable distribution applies to attachment of salary which is attachable even though 
it is already under attachment by reason of O XXI, rule 48.'°”° The restriction imposed by 
section 60(1)(i) on the rights of the decree-holder to attach salary, operates only when the 
dispute is between him and the judgment-debtor. It has no application when the dispute is 
as to the rights of the decree-holders inter se. It is, therefore, not open to one decree-holder 


1967. Chunni Lal v Jugal Kishore, (1905) 27 All 132. 

1968. Venkatachellam v Subrahmaniam, AIR 1941 Mad 795. 

1969. Chokkalingam v Muthuswami, AIR 1934 Mad 426 : (1934) 58 Mad 59. 

1970. Co-op Society, Central Bank, Daryapur v Ganpat, AIR 1935 Ngp 214. 

1971. See O XII, rule 6. 

1972. Ram Govind Pandey v Brij Ratan Das, AIR 1937 All 424. 

1973. Gopalan v Naniamma, AIR 1957 TC 107. 

1974. Ramakrishna Chetty v Chinna Thangavelu Chetty, AIR 1956 Mad 574 : (1956) 2 Mad LJ 101 : 69 
LW 289. 

1975. Commercial and Industrial Bank Ltd v Mir Sarfaraz Ali Khan, AIR 1956 Hyd 65 (FB) : (1956) ILR 
Hyd 79. 

1976. Hongkong & Shanghai Banking Corp v Paresh Lal Roy, AIR 1939 Cal 485 : (1939) 1 Cal 40. 
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claiming rateable distribution under this section to raise an objection based on section 60(1)(i) 
against another decree-holder.'””” 


[s 73.5] Conditions for Rateable Distribution 


To entitle a decree-holder to participate in the assets of a judgment-debtor, the following 
conditions must be present: 


(i) The decree-holder claiming to share in the rateable distribution should have applied 
for execution of his decree to the appropriate court. 


(ii) Such application should have been made prior to the receipt of the assets by the 
court. 


(iii) The assets of which a rateable distribution is claimed must be assets held by the 
court. 


(iv) The attaching creditor as well as the decree-holder claiming to participate in the 
assets should be holders of decrees for the payment of money. 


(v) Such decrees should have been obtained against the same judgment-debtor. 


No rateable distribution can be claimed under the section unless all the conditions 
enumerated above are fulfilled.!°”® 


[s 73.6] Application for Execution 


In order to entitle a decree-holder to the benefits of this section, it is necessary that he must 
have applied for execution before the receipt of assets are provided under O XXI, rule 11.'°” It 
is not necessary that he should have, in addition filed an independent application for rateable 
distribution.” Even the attachment of the assets of the judgment-debtor by all the decree- 
holders is not necessary and the requirement is only to make an application after the receipt 
of the assets by the court, an application under section 73 for rateable distribution. If such 
applicant fulfils the other requirements, contemplated under section 73, he is entitled for 
rateable distribution.'°*' A decree-holder who has not applied for execution cannot claim the 
benefit of rateable distribution. !°8? 


An execution petition is not bad under this section for not containing all the particulars 
required by O XXI, rule 11. It is sufficient if it substantially complies with it.'*? The question 
is, whether a decree-holder can participate in rateable distribution, if he has applied for that 
only without applying for execution. In Balaji v Gopal, ®®* it was held that he was not. In 
Devorojo Kuer v Jadunandan,'® an application under O XXI, rule 11 was held to be sufficient, 


1977. Damodar Das v Kasi Prasad, AIR 1956 Cal 112; Indar Chand v Ganshyam Missir 9 Cal LJ 210; 
Khariulla Khan v Meeran Khan, AIR 1941 Ngp 239; but see Himatmal Dev Chand v Abdul, AIR 1945 
Bom 76 : 46 Bom LR 757. 

1978. Boban v Sajith Kumar, AIR 2004 Ker 181 (DB). 

1979. Krishna Shankar v Chandra Shankar, (1881) 5 Bom 198; RM Pandey v Md. Kazim, AIR 1939 Rang 20. 

1980. Jambanna v Honnappa, AIR 1957 AP 1017: 1956 Andh WR 1047; Peddi Reddi Gangaraju v Mangamma, 
AIR 1958 AP 334; Surajlal v PRK Sagar Works, AIR 1961 All 371; Shyam Sundar ki Go v S Vesaji & Co, 
AIR 1962 Mys. 12. 

1981. Anakam Srinawasa Rao v Ganga Venkateswara Rao, AIR 2003 AP 38. 

1982. K. Suryavati v T Suryakantam, AIR 1984 AP 273. 

1983. Abdul Salam v Veerabadra, AIR 1929 Mad 763 : 57 Mad LJ 97 : (1929) Mad WN 611 =: 30 LW 110. 
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1985. Devorojo Kuer v Jadunandan, AYR 1931 All 92. 
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although the applicant did not ask for attachment or sale of the property but only for rateable 
distribution of the assets to be realised at the execution sale of another decree-holder. A similar 
view was taken in Kasi Prosad v Motilal,'*® where it was held that while a bare application for 
rateable distribution would not be valid under this section, an application which contains all 
the particulars required in O XXI, rule 11, would be valid though it did not pray for any of the 
reliefs mentioned in O XXI, rule 11, but only for rateable distribution. In Saraswathi v Govinda 
Rao, it has been held that rateable distribution is one of the modes of execution recognised by 
the CPC and a decree-holder who specifies that relief in the execution petition is also entitled 
to share in the distribution.” Where he has recovered a part of the decretal amount out 
of court and filed an execution application for the balance, he would be entitled to rateable 
distribution even if such application is closed for want of bidder at the auction-sale.!?** 


A decree-holder who has applied for execution will be entitled to rateable distribution 
even though he has not attached the properties, provided he satisfies the other conditions 
mentioned in the section.'”® It is not necessary to entitle a decree-holder to claim the benefit 
of this section that he should have given notice of execution to the other decree-holders or to 
the judgment-debtor.'”” Before the decree-holder can claim rateable distribution under this 
section, the application must be one which on the face, of it is entitled to succeed.'”' Where 
the execution application was not accompanied by a copy of the decree, as required by the 
rules of the Calcutta High Court, it was held that there was no valid execution petition and 
the decree-holder was not entitled to participate in the distribution. °” 


The Andhra Pradesh High Court has held that a person who is a stranger to the execution 


proceeding, has no /ocus standi to file petition under section 73 of the Code for distribution 
of assets.” 


[s 73.7] Application of the Section to Orders 


The section also applies where an application for execution is in respect of an order which 
has the force of a decree, as for instance, an order made under section 469 of the Companies 


Act, 1956. 


[s 73.8] Court to which Application for Execution should be Made 


Those decree-holders alone were, under the old law, entitled to rateable distribution who 
have applied for execution of their decrees as provided by O XXI, rule 11!” to the court 
by which the assets are held.'”°® Under the present CPC, it is sufficient that the application 
has been made to the appropriate court. This is because under section 63 where property 
has been attached in execution of decrees of several courts, the receipt of assets by one court 


1986. Kasi Prosad v Motilal, AIR 1959 Cal 566 : 63 Cal WN 983; Fulsinh Kesari v Vallabhdas, AIR 1969 Guj 
200 : 10 Guj LR 148. 

1987. Saraswathi Bai v Govinda Rao, AIR 1961 MP 145 : (1961) Jab LJ 166. 

1988. K. Srinivasa v Noor Mahomed, AIR 1970 Mad 504. 
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AIR 1968 AP 113. 

1990. Chunilal v Jugal Kishore, 17 All 132; Brij Ballap v Hazarimal MBL, (1954) HCR 142. 
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constitutes receipt of assets by the other courts.” The High Court of Punjab has taken the 
view that the appropriate court means the court which passed the decree or the court to which 
the decree is transferred for execution. No application, therefore, can directly be made to 
any other court, merely on the ground that that court holds asset, of the judgment-debtor. 
Too much importance cannot be attached to the article “the” in section 73. The words “the 
court” indicate that application has to be made to the appropriate court which passed the 
decree. The section merely sets out the prerequisite conditions before rateable distribution 
can be allowed. It does not, in terms, say that application for execution has to be made to the 
court where the assets are lying.’ On the other hand, the High Court of Madras has taken 
the view that section 73 cannot be read with section 63, that the application for execution in 
terms of section 73 must be filed in the court which has received and held the assets, and that 
this section cannot be construed so as to enable all the decree-holders, irrespective of their 
applications in different courts, to claim the benefit of rateable distribution. The reason is that 
the court which has received and held the assets may not know the number of applications in 
various courts.'”” It is submitted that the Bombay and Punjab view is correct, first, because 
sections 73 and 63 must be read harmoniously and secondly, because the reason given in the 
Madras case cannot be sustained since the court receiving and holding the assets must know 
from the applications before it approves for execution in other courts. Besides, such a view is 
contrary to the primary principle that execution application must be lodged in the court which 
has passed the decree or to the court to which it is transferred for execution. An application 
to the court which passed the decree to issue a precept of attachment under section 46, to 
the court by which the assets are held is not sufficient.” Nor is an application to a court in 
anticipation that the decree will be transferred to it for execution.” But this was a decision of 
a single judge and has been overruled in Ademma v Venkatasubbayya,*” in which it was held 
that an application for execution may be entertained by the transferee court before the receipt 
of the decree. Where two decrees were passed against the same judgment-debtor in a small 
cause court and one of the decree, holders had his decree transferred to the original side and in 
execution thereof immovable properties were sold, it was held that the other decree-holder was 
not entitled to share in the distribution of the sale proceeds, as he had applied for execution 
only in the small cause court and had not got his decree transferred to the original side and 
applied there for execution.” : 


The question is, where property of the same judgment-debtor is attached in execution of 
decrees of more courts than one and the property is sold by the court of the highest grade, 
whether the holders of decrees of inferior courts are bound, in order to have the benefit of 
rateable distribution, to have their decrees transferred to the court of the highest grade and 
make fresh applications for execution to that court? A obtains a decree against B in the court 
of a subordinate judge of the First Class. In execution of the decree, B's property is attached by 
that court. C then obtains a decree against B in the court of a subordinate judge of the Second 
Class and applies to that court for execution of his decree by attachment and sale of the same 
property. The property is then sold by the First Class subordinate judge in execution of A’ 
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decree, and the sale-proceeds are received by that court. Here the court of the subordinate judge 
of the First Class is the court by which the assets are held. Is C entitled to rateable distribution? 
No, according to a previous decision of the High Court of Bombay, he not having applied to 
the court of the subordinate judge of the First Class for execution of the decree, that being 
the court by which the assets are held.2°* But this was a decision under the old CPC and is 
not now the law in Bombay.” Yes, according to the Calcutta, Allahabad,” Rangoon?” 
and Madras” High Courts the reason given being that under section 63 the court of the 
subordinate judge of the First Class is the court to determine all claims relating to the attached 
property and such claims include claims for rateable distribution. It is not necessary that 
the other decree-holders should get their decrees transferred or should file fresh execution 
applications. They need only apply to the court carrying out the execution proceedings, for 
they have a claim which it is the duty of the court under section 63 to determine.?™? 


[s 73.9] Before the Receipt of the Assets 


An application for execution must have been made before the receipt of assets by the court?" 
and it must be subsisting and pending at the date of the order.™!? Where the judgment-debtor 
had died at the date of receipt of assets and his legal representatives had not been brought on 
record, it was held that there was no execution application pending at the material rate and 
that the decree-holder could not claim rateable distribution.”°'’ So also, where the execution 
petition had been dismissed before the receipt of the assets, it was held that the decree-holder 
was not entitled to relief under this section.””'* An order dismissing an execution petition for 
non-joinder of a receiver, who was a necessary party, was held to disentitle the decree-holder 
to relief under this section.”°'? But an order of dismissal can bar the grant of relief under this 
section only when it is judicial and is tantamount to a denial of the right on the merits and not 
when it is administrative and made for statistical purposes.””'® Thus, where a judgment-debtor 
was brought under arrest and was granted time for payment of the decree amount on his 
furnishing security, and on that being done, the execution petition was dismissed; it was held 
that this order did not take away the right of the decree-holder to get rateable distribution.2°"” 
Where a decree-holder had attached the equity of redemption in certain properties of the 
judgment-debtor and thereafter they were sold in execution of a decree on the mortgage and the 
execution petition was, in consequence, dismissed but the attachment continued, it was held 
that the dismissal did not preclude the decree-holder from claiming rateable distribution in 
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the mortgage decree-holder’s sale.”°'* But where the application for execution was struck-off as 
infructuous, it was held that it could not be held to be pending merely because the attachment 
was ordered to continue for six months.**”? In Sunil Roy v Bishwanath, a car belonging to 
the judgment-debtor and in the possession of a third party was attached on 8 August 1953 
by A under O XXI, rule 46, in execution of his decree in the court of the second subordinate 
judge, Alipore. B, who had obtained a decree against the same judgment-debtor in the court of 
the subordinate judge, Alipore, attached the car on 21 September 1953 underO XXI, rule 43, 
and also applied for rateable distribution in the court of the second subordinate judge on 25 
September 1953. The car was sold on 28 September 1953 and the sale proceeds deposited in 
the court. Thereafter, on the application of the judgment-debtor. The attachment in B5 suit 
was raised by an order of the subordinate judge on 5 January 1954 on the ground that the 
attachment on 21 September 1953 under O XXI, rule 43 was bad, the proper provision being 
held to be O XXI, rule 46. On 25 January 1954, the execution petition also was dismissed for 
non-prosecution. The application for rateable distribution was subsequently dismissed by the 
second subordinate judge on the ground that the attachment effected on 25 September 1953 
under O XXI, rule 43, was bad. It was held by the Calcutta High Court, reversing this order, 
that the attachment though irregular was not a nullity, B had acquired on the date of receipt 
of assets, a right to get rateable distribution and that could not be defeated by the subsequent 
order dismissing the execution petition. It was also observed that the dismissal of the execution 
petition would not affect the rights of the decree-holder to get rateable distribution unless he 
had waived or abandoned his rights against the judgment-debtor.**”" 


The corresponding section 295 of the Code of Civil Procedure 1882 commenced as follows: 


Whenever assets are realised by sale or otherwise in execution of a decree, and more 
persons than one have prior to the realisation, applied to the court by which such assets 


are held. 


The present section begins as follows: 
Where assets are held by a court and more persons than one have, before the receipt of 
such assets, made application to the court.... 


The word “realisation” was rather obscure. Indeed it called for several decisions in which 
the courts had to define its precise meaning. The word “receipt” which is now substituted 
for ‘realisation’ is not likely to require any judicial interpretation. Cases of the character 
noted below which turned upon the word “realisation” are not likely to arise under the 
present section; so clear is the meaning of the word ‘receipt’. 


A, B and C held each a money-decree against the same judgment-debtor. In December 
1892, A attached by a prohibitory order, funds of the judgment-debtor in the hands of D.*°” 
In January 1893, B attached the same funds in execution of his decree. In February 1893, D 
paid the funds into court. On the same day, but after payment was made into court, C applied 
to attach the fund as property in the custody of the court (O XXI, rule 52, Code of Civil 
Procedure 1882, section 272). It was held under section 295 of the Code of Civil Procedure 
1882 that the funds should be rateably distributed between A and B, and that C was not 
entitled to participate therein, as his application was made subsequent to the realisation of the 
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assets by the court.2°? The decision would be the same under the present section for it is quite 
clear that C's application was made after the receipt of the assets by the court. 


It was held under section 295 of the Code of Civil Procedure, 1882 that where property 
is sold in execution of a decree, the sale-proceeds are deemed to be realised not when the 
25% is deposited by the purchaser into court under section 306 (now O XXI, rule 841), 
but when the balance of the purchase-money is paid.” Hence, a decree-holder who applied 
for execution before the entire amount due from the purchaser had paid into court was held 
entitled to share in the rateable distribution though the application was made after deposit 
of the 25%. But, it was held that a decree-holder who applied for execution after the entire 
amount of the purchase-money had been paid into court, was not entitled to share in the 
rateable distribution, though his application was made before the sale was confirmed by the 
court under section 312 (now O XXI, rule 921); and the decision was put on the ground that 
the point of time when assets are realised is when the sale-proceeds are paid into court, and not 
when the sale becomes absolute.” The result would be same under the present section if the 
word ‘received’ is substituted for the word “realised”.*°*° Where the balance purchase money 
was deposited into court by the purchaser before the time specified in O XXI, rule 85, the 
assets must be held to have been realised on the date of actual deposit and not the date within 
which it could have been deposited.” 


Mere attachment of a fund in court does not amount to receipt of that amount by the 
executing court. Therefore, decree-holders who apply for execution before the assets are 
actually received are entitled to rateable distribution.’ 


The Madras High Court held the view that where immovable property is sold inexecution, 
in separate parcels, the sale proceeds are not deemed to have been realised until the entire 
purchase money in respect of all the parcels is paid into the court.”””? This view was followed 
at one time by the Calcutta High Court.” But later on, the high court changed its view and 
held that where immovable property is sold in separate lots, the sale proceeds are deemed to 
have been realised on the several dates on which they are received by the court.?™ As regards 
movables, the Lahore court had held that if the property consists exclusively of movables, and 
they are sold in separate lots on different dates, the sale-proceeds are deemed to be realised on 
the several dates on which they are received by the officer of the court and not on the date on 
which the last payment is received. Thus, if some of the movables are sold and the price thereof 
is received on January 5, and the rest are sold and the price thereof is received on January 
10, a decree-holder who applies for rateable distribution on January 7 is entitled to rateable 
distribution of the sale-proceeds realised on January 10, but not of those realised on January 
5.732 Assets in this section mean money. Where certain National Savings Certificates were 
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attached on 20 September 1950, and cashed on a creditor who had attached the certificates on 
14 December 1950 he was held entitled to participate in the distribution.” 


Where property is sold in execution by a person appointed by the court under O XXI, 
rule 65, the receipt of purchase-money by such person is for the purposes of this section 
equivalent to receipt of assets by the court. The material date, therefore, is not the date on 
which the court receives the amount of the purchase-money from such person, but the date on 
which such person receives the purchase-money from the purchaser.”°™ 


When property which is attached in execution of decrees of several courts is sold by a 
court of inferior grade and the sale-proceeds are transferred to the court of highest grade for 
rateable distribution, the date of receipt of assets is the date when the sale-proceeds are received 
by the latter court.” If property is attached in execution of decrees of several courts and is 
sold by the court of superior grade, it is sufficient if execution applications to the inferior 
courts are made before the receipt of sale proceeds by the superior court and such applicants 
are entitled to rateable execution.” A filed a suit in court X and attached before judgment, 
movables belonging to the defendant B. C filed a suit in court X against B and also attached 
the same movables before judgment. The movables being perishables were sold and the sale 
proceeds deposited in court X. Thereafter, both the suits were decreed. A applied for execution 
on 27 January 1948 and C on 7 February 1948. On 20 March 1948, the court ordered the 
payment of the entire amount to A. It was held by the High Court of Bombay, reversing this 
order that the assets must be taken to have been realised by the court only on 20 March 1948, 
when it passed an order for payment in the execution application and that in consequence, 
C, who had applied for execution earlier was entitled to rateable distribution.” If court A 
attaches the proceeds of a sale held by the collector and directs the collector to send the sale- 
proceeds to itself, and the collector sends the proceeds not to court A but to court B, there is 
no constructive receipt of assets by court A.7°** 


When a decree-holder is given leave to bid and set-off at a court-sale, there is a receipt of 
assets when the sale takes place.” In such a case, the decree-holder purchaser must share the 
proceeds of the sale rateably with the competing decree-holders.?™° As set-off takes effect on 
the date of sale, it is only those decree-holders who had applied for execution before sale that 
would be entitled to share in distribution.2! Accordingly, where a decree-holder is permitted 
to bid and set-off and the amount of the bid is less than the decretal amount, the subsequent 
applicant, though applying immediately after the sale, is not entitled to the benefit of this 
section.” The court, ordering rateable distribution, may make an order for the refund of the 
proportionate amount to be enforced by summary process in execution.” 
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Permission granted to decree-holder to bid for attached property in court auction sale and 
to set-off purchase money towards amount due under decree as provided under O XXI, rule 72 
of the Code, is subject to provision of rateable distribution under section 73. The auction 
purchaser/decree-holder jis liable to deposit portion of that purchase money for rateable 
distribution amongst other decree-holders.* 


Where the executing court and the custody court are the same, the money realised by a 
decree-holder even after application has been made for rateable distribution, must be distributed 
rateably.”°4 Where the executing court and the custody courts are the same, realisation takes 
place on the court passing an order directly or impliedly as custody court, transferring the 
amount to the credit of the decree under execution.”™° And even when the court in which the 
money is in deposit and the court executing the decree are the same, until there is an order 
transferring the fund to the execution case, there is no receipt of assets and decree-holders who 
have applied for execution before the transfer are entitled to participate in the distribution.” 


[s 73.9.1] Sale by Collector 


Where the sale is held by the collector, the application for execution must be made before 
the sale-proceeds are received by him, though he may send the sale-proceeds to the court under 
Sch III, clause 9, at a later date.” 


[s 73.9.2] Sale in Execution of Mortgage Decree 


In the case of a sale in execution of a mortgage decree, the words “prior to the sale” in 
clause (c) show that the receipt of the assets is the date of the sale and not the date when the 
money is actually received.” 


[s 73.10] Assets Held by a Court 
[s 73.10.1] Payment Out of court 


Far more important than the change effected by the word “receipt” is the change introduced 
by the omission of the words “whenever assets are realised by sale or otherwise in execution of 
a decree”, and the substitution therefor of the words “where assets are held by a court.” The 
CPC contemplates the court receiving certain assets and then proceeding to hold them. The 
language of the section does not admit any limitation to the words “assets held by a court”. 
Therefore, even where money is deposited in a court for the discharge and satisfaction of a 
particular decree, it is not that decree-holder alone who will be entitled to that money. Other 
decree-holders, whose applications for satisfaction of their money-decrees are pending before 
that court, have the right to share it.” Money paid by a garnishee to the Sheriff are assets 
received and held by the court although the judgment-debtor obtains a stay order directing the 
money to remain in the Sheriff’s hands.*”' So also, money paid in court under the first proviso 
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to O XXI, rule 83 is asset held by the court.*”* The words “held by the court” coupled with the 
word “realisation” which occurs later on in the section, include, it is submitted, several kinds of 
assets which were held not liable to rateable distribution under section 295 of the Code of Civil 
Procedure, 1882. A right to rateable distribution is conditional upon there being assets in the 
hands of the court. Hence, where the decree-holder, who attaches the property of a judgment- 
debtor in execution of his decree, purchases the same by private treaty with the latter, in 
satisfaction of his decree before the sale of the property by the court, there are no assets held by 
the court.’ A decree, in favour of the judgment-debtor, which is liable to be extinguished by 
being set-off against a cross decree against the judgment-debtor cannot amount to assets held 
by the court within the meaning of this section if the right of set-off has been exercised.” If a 
surety against whom execution has been taken out pays the amount out of court to the decree- 
holder, there is no receipt of any asset by the court.” 


[s 73.10.2] Payment by Cheque 


Where, in the course of execution proceedings, a payment was made by a garnishee by 
cheque in favour of the court and the same was returned for correction and a fresh cheque 
was sent for the correct amount, there was a receipt of assets only when the new cheque was 
accepted, 


[s 73.10.3] Assets Recovered from Surety 


The liability of the surety is coextensive with that of the judgment-debtor. Hence, assets 
obtained in execution of a decree from the surety of the judgment-debtor cannot be rateably 
distributed to the holder of another decree against the judgment-debtor as the surety is not the 
judgment-debtor of such decree-holder and had not undertaken to stand surety for both the 
decrees.”°” But according to the High Court of Rajasthan, although a surety of a judgment- 
debtor is not a judgment-debtor within the strict meaning of section 2(10), the liability sought 
to be enforced against him, by reason of the decree having been passed and his principal having 
failed to discharge it, is the same as that of his principal. Accordingly, the liability of the surety 
is not a distinct and separate liability and the surety of the judgment-debtor is not a different 
judgment-debtor to whom this section would not apply.””* 


[s 73.10.4] Undivided Hindu Coparcenery: Rateable Distribution 


Where the share of an undivided Hindu coparcener in the joint family is attached during 
his lifetime and sold in execution of a decree passed against him, the proceeds of such sale 
are available for rateable distribution under this section only among such creditors, who have 
attached the share of the coparcener during his lifetime in execution of their decrees against 
him.2°? 
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[s 73.11] Assets Available for Rateable Distribution 


Assets held available for rateable distribution under section 295 were: 
(a) sale-proceeds of property sold in execution of a decree; and 


(b) assets realised “otherwise in execution of a decree.” These words were held to mean 
assets realised from the property of the judgment-debtor by such modes as those 
prescribed by section 291 (O XXI, rule 69), section 305 (O XXI, rule 83) and 
section 322 (Sch III, paras 2 and 7).7°°! 


This was explained in decisions as meaning assets realised in one of the modes expressly 
prescribed by the sections of the Code.” The following were held to be assets of this class: 


(i) debts attached under section 268 (now O XXI, section 46 A) and paid into court 
by the garnishee;”° 


(ii) rents of property under attachment realised by a receiver appointed under section 
- S 2064 
503 [now section 51, clause (d)] at the instance of the decree-holder. (The 
appointment of a receiver by the court in such a case is a “process of execution’); 


(iii) money in the custody of a public officer attached under section 272 (now O XXI, 
rule 52) and paid into court by that officer; 


(iv) money realised in execution of a decree held by the judgment-debtor against 
another, where such decree is attached and realised under O XXI, rule 53 (Code of 
Civil Procedure, 1882, section 273);?°% 


(v) money paid under O XXI, rule 69, to the officer conducting the sale to stop the 


sal e.2067 


(vi) money raised by the judgment-debtor by private alienation under O XXI, rule 83, 
and paid into court;”°* 


(vii) the deposit of 25% paid by a defaulting execution purchaser which has not under 
O XXI, rule 86, been forfeited to government.” 


[s 73.12] Assets Not Available for Rateable Distribution 


Assets not realised “by sale or otherwise in execution of “a decree” were not liable to rateable 
distribution under section 295”. Following are instances of assets held not to be “realised by 
sale or otherwise in execution of a decree” within the meaning of section 295, and therefore 
not subject to rateable distribution. 
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In these cases, all decided under the present section,” it was held that the moneys held by 
the court were not assets available for rateable distribution within the meaning of the section: 


A—Sorabji v Kala.*”'—Money paid into court by a judgment-debtor under O XXI, 
rule 55(a)*°”* for payment of the amount due to the decree-holder at whose instance the 
property was attached has been held not subject to rateable distribution under this section 
(this is the same as case B above). Sir Basil Scott CJ said: : 

In the reference to the costs of realisation, we have an indication that the legislature 
contemplated that the assets referred to should be assets held in the process of execution. 
If we were to hold that money paid into court under O XXI, Rule 55, was assets held by 
the court within the meaning of Section 73, we should be only nullifying the provisions 
of Rule 55; for, there would no inducement to any judgment-debtor to procure a payment 
into court of the amount of the claim of his attaching creditor if the money could at once 
be absorbed by rateable distribution amongst a number of other creditors. 


This assumes that the word “realised” means realised by sale or other process of execution 
expressly prescribed by the CPC. It is submitted, with respect, that the words “sale or otherwise” 
which occurred in section 295 of the Code of Civil Procedure, 1882 having been omitted in 
the present section, the interpretation put upon those words in previous cases?’ can no longer 
govern cases arising under the present Code. All that is necessary under the present CPCis that: 


(i) there should be assets held by the court; and 
(ii) that such assets should have been realised or obtained in execution proceedings. 


It cannot possibly be said that moneys paid into court by a judgment-debtor under stress 
of execution under O XXI, rule 55 (a), are not assets obtained in execution proceedings. 
It is indeed difficult to see how this view of the section nullifies the provisions of O XXI, 
rule 55; for money paid into court under rule 55 may be held to be assets subject to rateable 
distribution, and yet full effect may be given to rule 55. There is no reason why because a 
particular payment may operate to release the person (see case B) or property of a judgment- 
debtor from attachment, that payment should be applied for the benefit exclusively of the 
decree-holder at whose instance the person or property of the judgment-debtor was attached. 
Moreover, the object of O XXI, rule 65, is not to afford any inducement to a judgment-debtor 
as supposed by the court in Sorabji v Kala. All that O XXI, rule 55, says is that the circumstances 
mentioned in clauses (a), (b) and (c) of that rule shall have the effect indicate in the rule. As to 
the argument based on the costs of realisation, it cannot, possibly, be said that no costs were 
incurred in obtaining the moneys from the judgment-debtor. The decision in Sorabji v Kala 
has been disapproved by the High Court of Madras.°” It has also been disapproved by Pratt J 
in a later Bombay case—Nathmal v Maniram.? As to the first of the two grounds on which 
the decision in Sorabji v Kala was based, namely, that the money was not realised in process 
of execution, Pratt J said that it followed the cases decided on the words “sale or otherwise”, 
which were held to mean sale or other process of execution expressly provided for in the CPC, 
but that it was too restrictive a construction under the amended section.”””* As to the second 
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ground, namely, that to allow rateable distribution of money paid into court under O XXI, 
rule 55 would be to nullify the provisions of rule 55, the learned judge said: 


I also venture to doubt the correctness of the second reason. Order XXI, rule 55, operates 
effectively where there is one decree-holder. If there are a number of decree-holders, there is 
no scope for the rule, for the judgment-debtor has no motive for paying off one judgment- 
creditor when the same property is liable to be re-attached by the others. To allow one 
decree-holder to be paid off in full when the property is insufficient to discharge other 
judgment debts might possibly be undue preference and defeat the object of the section 
which is equal distribution of all the moneys received in execution. Again, why should 
a judgment-creditor, whose attachment has been removed under Order XXI, rule 55, 
be in a better position than a judgment-creditor who has taken the trouble of bringing 
the property to sale. Lastly, if the money paid under Order XXI, rule 55, to remove an 
attachment is not available for rateable distribution, than a fortiori money paid to stop 
a sale under Order XXI, rule 83, would also not be so available. But even under the old 
section it was assumed by Sir Charles Sargent in Purshottamdas’s case that money paid to 
stop a sale is available for rateable distribution. So that the interpretation put upon the 
section in Sorabji v Kala makes the new section more restrictive than the old one, and this 
is not what the Legislature intended. 


The decision in Sorabji v Kala has also been dissented from by the Calcutta High Court in 
Noor Mahomed v Bilasiram.*”” In that case Rankin J said: 


The money, paid with whatever motive, if paid to the court, is paid upon terms of the 
Code whatever they may be. These terms, as I read section 73, have been laid down so that 
distinctions in the form in which execution has been had, in the precise extent to which 
execution has been allowed to run, in the exact source or genesis of the fund in court, are 
now no part of the definition of the assets that are subject to distribution rateably. The 
object of the new Code is to avoid anomaly. To introduce a distinction on the strength of 
the voluntariness of the payment or the purpose of the debtor, is I think to cut down the 
language and intention of the Code upon a principle which is inapplicable to the subject- 
matter and which if applicable is very difficult to imply. 


The same view has been taken in later decisions of the same court.””’* The view taken in 
Sorabji’s case has not been accepted by the Patna High Court.”””? The Nagpur Court has held 
that money paid under coercive process is available for rateable distribution.” In a later 
Bombay case,” Mjrza J refused to follow the opinion of Scott CJ in Sorabji v Kala on the 
ground that it was obiter. However, in a later decision,” Beaumont CJ relying on Sorabji’s 
case observed: 


It seems to be clear that if a court receives money on terms that it is to be applied for 
payment of debt of A, it cannot apply the money in payment of the debt of B. The court 
cannot commit what would be in substance a breach of trust. The general principle above 
mentioned was laid down by a Division Bench of this court in Sorabji v Kala. The actual 
decision has been dissented from in some other High Courts...but the general principle has 
not, I think, been dissented from. 


In a Madras case referred above,””*’ it was held that moneys paid into court under O XXI, 
rule 83(2), were assets liable to be distributed rateably within the meaning of this section. 
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In the course of the judgment, however, the learned judges went to the length of observing 
that the assets referred to in the present section need not be assets obtained in execution 
proceedings. This indeed is an extreme view and it was dissented from Pratt J the learned judge 
holding that the reference to the costs of realisation and the position of the section in the CPC 
at the end of Pt II on Execution led irresistibly to the conclusion that the assets to be available 
for rateable distribution must have been obtained in execution.”°*4 The view taken by Pratt J is, 
it is submitted, correct. A year later Rankin J took much same view as Pratt J*°* The learned 
judge said: 
If for example a defendant is made to pay into court the amount of the plaintiff's claim 
as a condition of getting an adjournment it does not follow from my reading of section 73 


that other creditors could claim to share. Nor could they under Order 21, rule 52, where 
funds in court are themselves the subject matter of the execution. 


B—Ebji Umersey v WA Graham & Co®%—Money paid by a judgment-debtor under 
arrest under section 55, proviso 4, to the officer arresting him in order to secure his release is 
not an asset subject to rateable distribution. Justice Macleod J said: 


It appears that the section was only intended to apply to assets realised by the sale of 
property attached. 


This view of the section, it is submitted, is not correct. If this view were correct, money paid 
to stop a sale under O XXI, rule 69, and money raised by private alienation under O XXI, rule 
83, would not be assets subject to rateable distribution. But even under the old section 39A it 
was assumed by Sir Charles Sargent in Purshotamdas’s case that such moneys were available for 
rateable distribution. It cannot possibly be said that the present section is more restricted in its 
scope than the old section.” 


C—WNathmal v Maniram*®*—A obtained a decree for money against B and in execution 
of the decree took out a warrant for attachment of the movable property of B under O XXI, 
rule 43. The bailiff entered B’s shop and showed the warrant to B and pointed out that if the 
money were not paid he would seize and keep in his custody the movable property in his 
shop. B then paid the decretal amount and costs of execution and Sheriff’s poundage. Upon 
these facts, Pratt J expressed the opinion that the moneyhaving been paid under stress of the 
warrant” and the warrant being a process of execution, the money was an asset available for 
rateable distribution within the meaning of the present section. The learned Judge, however, 
felt bound by the decision of the Appellate Court in Sorabji v Kala, and held that the money 
was not subject to rateable distribution. 


D—Ghisulal v Todarmull.°”°—In a money-suit by A against B, Bs property was attached 
before judgment, and then released on C standing security for the amount of the claim. The 
suit was ultimately decreed, and a applied for execution, whereupon C deposited the amount 
of the decree in court. On that very day, just before the deposit was made, D, another decree- 
holder, applied for execution of his decree. It was held that the moneys deposited by the surety 
were assets held by the court within the meaning of this section and D was entitled to rateable 
distribution. 
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All 411; Suikeema v Hajee Mahomed, (1913) 38 Mad 221. 

2086. Ebji Umersey v WeA Graham & Co, (1917) 19 Bom LR 274 : 39 IC 623. 

2087. See also the observations of Rankin J in Noor Mahommed’s case cited in Sorabji’s case above. 

2088. Nathmal v Maniram, (1919) 21 Bom LR 975. 
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E—For other cases see. —Order XXI, rule 52, notes: “Priority”. 

Order XXI, rule 72, notes: “Amount due on the decree”. 

Order XXI, rule 83, notes: “Rateable distribution.” 

Order XXI, rule 89, notes: “For payment to the decree-holder rateable distribution’. 
Order XXXVIII, rule 2, note: “Rateable distribution.” 


Compensation under Land Acquisition Act, 1894.—Compensation deposited by the collector 
in court under section 31 of the Land Acquisition Act, 1894, has been held to be “assets held 


» 2091 


by the court’. 


[s 73.13] Decrees for the Payment of Money 


It is only the holders of decrees for the payment of money that are entitled to rateable 
distribution. The expression “decree for the payment of money” is illustrated by the following 
cases: 


(i) A decree for the payment of mesne profits is a “decree for the payment of money” 
within the meaning of this section, notwithstanding that the amount of mesne- 
profits has not yet been ascertained. The holder of such a decree, who has applied 
for attachment under O XXI, rule 42 (Code of Civil Procedure, 1882, section 255), 
is entitled to a rateable distribution with other decree-holders under this section.”°” 


(ii) A decree upon a mortgage, which enables the mortgagee to realise the amount of the 
mortgage-debt ‘from the mortgaged properties and from the defendants personally’ 
was held to be a “decree for the payment of money” within the meaning of the old 
section by the High Court of Calcutta in Hart v Tara Prasanna Mukherji?” In that 
case the court said: 


Every decree, by virtue of which money is payable, is to that extent a “decree 
for money” within the meaning of the section, even though other relief may be 
granted by the decree e.g., sale of mortgaged property; and the holder of such a 
decree is entitled to claim rateable distribution with holders of decree for money 
only.” 


Following these observations, the High Court of Madras held that where a decree upon a 
mortgage directs the mortgagor to pay the mortgage debt to the mortgagee within the period 
fixed by the court, and provides that in default the mortgaged property should be sold, and the 
balance (if any) should be recovered from the mortgagor, the decree was one “for the payment 
of money” within the meaning of the old section.” In subsequent cases, however, which 
turned upon the meaning of the expression “decree for the payment of money” which occurred 
in section 230 of the Code of Civil Procedure, 1882 (now section 481), the High Court of 
Calcutta dissented from the Madras decision on the ground that the decree in that case was not 


2091. (Sait) Siva Pratapa Bhattadu v AEL Mission And Ors, AIR 1926 Mad 307 : (1926) 49 Mad 38. 

2092. Viraragava v Varada, (1882) 5 Mad 123. 

2093. Hart v Tara Prasanna Mukherji, (1885) 11 Cal 718; Mukhram Agarwalla v Eshan Ahmad, AIR 1934 Cal 
764 (a decision under this Code). 

2094. Hart v Tara Prasanna Mukherji, (1885) 11 Cal 718. 

2095. Kommachi Kather v Pakker, (1897) 20 Mad 107, followed in Abdulla Sahib v Oosman Sahib, (1905) 
28 Mad 224 (a case under section 230 of Code of Civil Procedure 1882, which contained the 
expression “decree for the payment of money”, now section 48), and approved in Vaidinadasamy 
Ayyar v Sommasundaram Pillai, (1905) 28 Mad 473 (a case under section 258 of the Code of Civil 
Procedure 1882, now O XXI, rule 2). 


960 Sec 73 Part II—Execution 


similar to the decree in Hart v Tara Prasanna Mukherji the decree in the latter case containing 
a distinct order upon the mortgagor personally, to pay the amount of the mortgage-debr.*””* 
The decree in those cases was similar to the decree in the Madras case, and it was held that the 
decree was not a “decree for the payment of money” within the meaning of section 230 of the 
Code of Civil Procedure, 1882. The decision, it seems, would have been the same if the court 
had been called upon to interpret the same expression in section 295 of the Code of Civil 
Procedure, 1882, and the observations in Hart's case set out above would have been regarded as 
mere obiter dicta. The Allahabad decisions, bearing on the expression “decree for the payment 
of money” in section 230 of the Code of Civil Procedure, 1882, are also to the same effect.” 
There is little doubt that if these High Courts were called upon to decide whether a decree of 
the character in the Madras case was a “decree for the payment of money” within the meaning 
of this section, they would hold that it was not. In any event, the Madras decision cannot 
be sustained under the CPC: see O XXI, rule 20. The High Court of Lahore had held that 
a mortgage decree passed under the provisions of O XXXIV, which directs that the amount 
due to the decree-holder shall first be paid out of the sale-proceeds of the mortgaged property, 
is not a personal decree in the first instance, even as regards costs which are directed to be 
recovered in the first instance from the mortgaged property.” 


(iii) A decree directing the payment under section 90 of the Transfer of Property Act, 
1882 (now O XXXIV, rule 6) of the balance of the mortgage-debt remaining due 
after payment to the mortgagee of the net proceeds of the sale of the mortgaged 
property is a “decree for the payment of money” within the meaning of this 


section.” 


(iv) A decree directing the payment of money by a person does not cease to be a decree 
for the payment of money so far as that person is concerned. Merely because it 
directs, as against another person, the realisation of the money claim from mortgaged 
property. Thus, a decree against A, B and C, which, so far as A and B are concerned, 
is a decree for the enforcement of a mortgage by sale of their property, but which 
does not direct the sale of any specific property belonging to C, is as regards C, a 
decree for the payment of money.’!°° 


(v) A judgment entered up under section 86 of the Insolvent Debtors Act, 1842 is a 
money-decree.*!"! 


(vi) Under section 73 of the CPC, sharing in the sale proceed is permissible only if 
a person seeking such share has obtained a decree or an order of an adjudication 
from the tribunal and has also complied with other conditions laid down under 


section 73.7! 


(vii) The question was whether the auction-purchaser was liable to meet the liability 
of old consumer of electricity to the premises which was purchased by him in 
the auction-sale from the State Financial Corporation under section 29(1) of the 
State Financial Corporation Act, 1951. The Hon'ble Supreme Court held that 
where premises come to be owned or occupied by the auction purchaser, when 
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2098. Allahabad Bank v Punjab National Bank, AIR 1939 Lah 303. 
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such purchaser seeks supply of electricity energy he cannot be called upon to clear 
the past arrears as a condition precedent to supply. There is no charge over the 


property.7'°? 


[s 73.14] Same Judgment-debtor 


The provisions of this section do not apply unless the judgment-debtor is the same. Where 
the holder of a decree against two or more persons applies for a rateable distribution of the 
assets realised from property belonging to one of such persons, the application is one for the 
execution of the decree against the same judgment-debtor. 


ILLUSTRATION 


X obtains a decree against A, and attaches A’s property in execution of the decree. Y, who 
holds a decree against A and B, applies for execution of his decree by attachment and sale of 
A's property attached in execution of Xs decree. Y is entitled under this section to share in the 
proceeds of the sale of A’s property; it is immaterial that Ys decree is against B also and that the 
decree might have been separately executed against B.” 


Similarly, where the holder of a decree against one person applies for a rateable distribution 
of the assets of that person realised from property belonging to that person and another, such 
application is an application for the execution of a decree against the same judgment-debtor. 


ILLUSTRATION 


X obtains a decree against A, B and C, and attaches in execution of the decree certain 
property belonging to A, B and C jointly. Y holds a decree against A alone. Y is entitled under 
the provisions of this section to a proportionate distribution of the assets realised by the sale of 
the joint property so far as they represent the share of A in that property. Similarly, if Y held a 
decree against A and B, he would be entitled to a rateable distribution of the assets so far as they 
represented the share of A and B in the property.”"” These were decisions under section 295 of 
the Code of Civil Procedure 1882. They have been followed under the present Code of Civil 
Procedure.” In Balmer Lawrie & Cov Jadunath,” it was doubted whether the earlier decisions 
were affected by the introduction in the present section of the word ‘passed’ which did not occur 
in the Code of Civil Procedure 1882. In Hoti Lal Chatura Prasad,” there is a discussion as to 
the result of the use of the word “passed”. 


[s 73.14.1] Decree against a Firm and its Partners Individually 


The High Court of Calcutta has held that a decree passed against a firm, is in effect, a decree 
against the partners individually. The decree-holder under such a decree is entitled to apply 
for rateable distribution in execution proceedings started by another decree-holder against 
the partners individually.” The High Court of Mysore has also taken the same view.”!!° A 
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decree-holder who has obtained a decree against a partner individually served or had obtained 
leave under O XXI, rule 50(2) is entitled to rateable distribution with a decree-holder who had 
obtained a decree against him personally.”!!' It has been held by the High Court of Madras 
that a decree against the partners of a firm and a decree against the partners in their individual 
capacity are not decrees against the same judgment-debtor within this section.” And that is 
also the view of the Punjab High Court which has held that for section 73 to.apply, there must 
be not only identity of judgment-debtors but also identity of capacity or interest.”"” 


[s 73.14.2] Decree Against Legal Representatives of Judgment-debtors 


The High Courts of Bombay, Rangoon and Calcutta have held that if a decree is obtained 
by X against B and by Y after Bs death against B’s legal representative, the judgment-debtor is 
not the same and the present section does not apply.”!!* That was also the view of the Madras 
High Court at one time.?™!’ But a full bench of the same high court has subsequently taken 
the opposite view?!’ and the Allahabad High Court has recently agreed with the Madras Full 
Bench.” Following the full bench ruling, the Madras High Court has held that a decree 
obtained against two persons [eo nominee as members of the family and as against family 
properties and another decree obtained against one of them as manager of the joint family are 
against the same judgment-debtor.”!!® It has been held by the Bombay High Court that the 
expression “same judgment-debtor” should be construed liberally and that: 


(i) a decree obtained against M; 


(ii) a decree passed against the legal representatives of M in a suit instituted against him; 
and 


(iii) a decree obtained against the legal representatives of M in a suit instituted against 
them after his death were all against the same judgment-debtor.*!” 


A Full Bench of Bombay High Court has held that a decree-holder who had obtained a 
decree against a Hindu father (governed by the Mitakshara law) alone is entitled to rateable 
distribution in the entire assets realised in execution of a decree obtained against the father and 
his undivided sons.”!”° There is a dictum in a Calcutta case?” that a decree against a defendant 
personally and a decree against the same defendant in a representative-character are not decrees 
against the same person; but the observation was not intended as a considered decision. The 
High Court of Calcutta has subsequently held that if a decree is obtained against a person as 
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heir of a deceased person and another decree is passed against him in his personal capacity, 
the two decrees are against the same judgment-debtor within the meaning of this section.*!”* 


In Lakshminarayana Devasthanam v Khande Rao,” it was held that a decree under which 
the judgment-debtor was personally liable and a decree under which properties inherited 
and possessed by him as heir and legal representative were liable were not against the same 
judgment-debtor as the character of the defendant in both the suits was different and that 
what was relevant for the application of the section was the nature of the decree and not the 
identity of the property liable under the decrees. It has been held by the Madras High Court 
that a decree against a widow as heir and one against her on a personal claim are both against 
the same judgment-debtor.”!* In Ramzan Khan v Hiralal,’’” it was observed that the stress was 
more on the identity of the properties than the identity of the judgment-debtor. A obtained 
a decree against B and in execution thereof attached cattle belonging to him. The attachment 
was raised on C executing a surety bond. A then started proceedings in execution against C. D 
obtained a decree against B and in execution of his decree, the cattle were attached and sold. 
It was held that A was entitled to rateable distribution as, though his execution was against the 
surety C, the liability of the latter was that of the judgment-debtor under the decree and not 
one independent of it.”'*° 


[s 73.15] Clauses (A), (B) and (C) 


The first paragraph of this section and clauses (a) and (b) have reference to sales in 
execution of simple money-decrees. Clause (a) declares the incompetence of the mortgagee 
of encumbrancer as such to share in any surplus proceeds when property is sold subject to his 
mortgage or charge. But the alternative is afforded to him by clause (h) of consenting to the 
property being sold free of his mortgage or charge, in which case the court may give him the 
same right against the sale-proceeds as he had against the property.”!”” Clause (c) has reference 
to a sale in execution enforcing an incumbrance; but in distributing the sale-proceeds the 
discharge of subsequent (and not prior) incumbrances is alone taken into account;*!”* but no 
payment can be made to a subsequent encumbrancer if the mortgagor challenges its existence 
or validity.” Where there is a charge over a property in favour of the plaintiff for payment of 
the decretal amount which gives him liberty to apply for sale of that property for the discharge 
of the encumbrance is sold and its sale-proceeds are held by the court, such sale-proceeds must 
be applied in the first instance in discharging the amount due to the plaintiff and the balance 
left over distributed to other decree-holders applying for rateable distribution.”!*° Similarly, 
where a property is sold in execution of a decree in favour of a mortgagee, the next preference, 
if there is excess after satisfying that decree, should be in favour of a second mortgagee and 
the balance should be used for rateable distribution amongst simple money-decree-holders.?"*" 
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In cases coming under clause (c), the application for execution must be, made prior to the sale 
2132 


of the property. 
A curious use was sought to be made of clause (b) in the following case: 


B mortgaged property to A. A sued to enforce the mortgage, but the court holding that B had 
no title to the property granted A simple money-decree. A filed an application to execute the 
money-decree. During execution proceedings B became entitled to the property by succession. 
A believed that under section 43 of the Transfer of Property Act, 1882 the mortgage had 
become effective. He, therefore, withdrew his application and filed another application for 
execution by way of realisation of his supposed charge under section 43. This was, of course, 
disallowed as the decree was a simple money-decree. He then sought to treat his application as 
an application for attachment and sale of the property reserving a charge in the sale-proceeds 
under section 73(1)(b). This, the court disallowed as it was diverting the execution proceeding 
into an enforcement, not of a money-decree, but of a mortgage-decree.”!*? The court did not 
decide whether section 43 was at all applicable, but it may be noted that section 43 does not 
apply after the contract of transfer has merged in a decree. 


Where properties are sold in execution of a mortgage-decree, the right of the decree- 
holder to be paid in full is not affected by the provision in the Madras Indebted Agriculturists 
(Repayment of Debts) Act, 1955, that the decree amount might be paid, in instalments.”!* In 
Ramgopal v Dhannalal,’*» the judgment-debtor in a mortgage suit effected a private alienation 
of the hypothecation with the permission of the court and with the consent of the decree- 
holder and deposited the decree amount into court. A claim for rateable distribution of this 
amount was made by holders of money-decree against the judgment-debtor on the ground 
that the mortgage decree-holder could not claim to be paid in full under section 73(1)?!*° 
as there was no sale in execution of the decree. It was held repelling this contention, that by 
consenting to the private alienation, the decree-holder had not abandoned his rights under the 
mortgage-decree and that section 73 had no application, as the question did not arise between 
holders of money-decrees. 


[s 73.16] Claims for Rateable Distribution of Assets 


These claims are claims enforceable under an attachment within the meaning of section 64,7!” 


[s 73.17] Attachment before Judgment 


A decree-holder who caused property to be attached before judgment, is not entitled to 
share in a rateable distribution of the sale-proceeds of that property, unless he makes, after 
judgment, a fresh application for execution under O XXI, rule 11 (Code of Civil Procedure, 
1882, section 235], O XXXVIII, rule 11 (Code of Civil Procedure 1882, section 490] does 
not touch the point (c). Where moneys are deposited in court for cancelling an attachment 


2132. Dattatraya v Pundlik, (1920) 22 Bom LR 1001 : Compare O XXXIV, rule 13. 

2133. Gowari Ambal v Ramanathan, AIR 1930 Mad 138 : (1930) 53 Mad 670. 

2134. Vaithiam Nanjappa v Ramanathan Chetti, (1958) 2 Mad LJ 566. 

2135. Ramgopal v Dhannalal, AIR 1958 MP 201 : (1958) Jab LR 351. 

2136. Pallonji v Jordon, (1888) 12 Bom 400; Arunachellam v Haji Sheek Meera, (1910) 34 Mad 25; 
Moidin v Dakshayani, AIR 1941 Mad 125 : (1940) 2 Mad LJ 844; Commercial and Industrial Bank 
Ltd v Mir Sarfaraz Ali Khan, AIR 1956 Hyd 65 (FB) : (1956) ILR Hyd 79. 


2137. See notes to section 64, “Explanation to the section”. 


Proceeds of execution sale to be rateably distributed among decree-holders Sec 73 965 


before judgment, decree-holders who attached it before decree is passed in the suit are entitled 
to rateable distribution.*!** 


[s 73.18] Sub-section (2): Suit for Refund 


The scheme of this section is to enable the court, as a matter of administration, to 
distribute the assets according to what may seem at the time to be rights of parties without this 
distribution importing a conclusive adjudication as to those rights, which may be subsequently 
readjusted in a suit brought under the penultimate paragraph of the section.” Such a suit is 
virtually a suit for money had and received, and the period of limitation is three years from 
the date of the receipt of the assets by the defendant.” The suit being one for money had 
and received, it would be premature if it were brought before the moneys were actually paid 
to the defendant. A mere order for the payment of money under the section is not sufficient 
to found the action.?"*! 


Suit by Subsequent Mortgagee to Recover Balance of Money Realised by Sale in a Prior 
Mortgage.—X mortgages his property to A. He then mortgages the same property to B. 
Subsequently he executes a further charge on the property in favour of A. A sues X on the first 
mortgage, joining B as a defendant, and obtains a decree on the mortgage. The property is sold 
in execution of the decree and a balance of Rs 12,000 which remains after satisfying AS decree 
is deposited in court. A then obtains a decree for sale on further charge and in execution of 
the decree draws out the balance deposited in court. B is not joined as a party to this suit, nor 
is any notice given to him that A was drawing out of court, the balance of Rs 12,000. B then 
sues A to recover the amount drawn out by A, that is, Rs 12,000. Such a suit is not one under 
sub-section (2), and the period of limitation applicable to the suit is 12 years under Article 132 
of the Limitation Act, 1963. The suit is really one to enforce payment of money charged upon 
immovable property within the meaning of that article,”"” 


[s 73.19] Declaratory Suit 


Is a decree-holder claiming under this section entitled to file a suit for a declaration that 
another decree-holder is not entitled to rateable distribution, and for an injunction restraining 
him from receiving payment, before distribution of the assets by the court, or is he bound to 
wait until actual distribution is made and then sue for a refund? In a Madras case,?!43 Sadasiva 
Ayyar J expressed the opinion that he is entitled to sue for a declaration. 


[s 73.20] Inquiry into Validity of Decree 


The judgment of the Privy Council in Shankar Sarup v Mejo Mal,’ makes it clear that the 
court distributing the assets is acting in an administrative rather than a judicial capacity. The 
court, which is merely a distributive agency, cannot deal with the question whether any decree 
has been obtained by fraud or improper means as in an ordinary case of execution. The Courts 
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of Calcutta,?!*> Madras,’ Bombay?“ and Patna’*'** are agreed on the point, overruling some 
earlier decisions. Nor can such court go into the question that the decree was invalid on the 
ground that the court passing it had no territorial jurisdiction.” 


[s 73.21] Rights of Government Not Affected 


A judgment-debt due to the government is entitled to precedence in execution.*'” here is 
no difference in this respect between income tax and any other tax like sales tax due to the 
state?!>! nor does it affect the right of the state to be paid in full, that it has not obtained a 
decree, because its claim rests on the well-established principle recognised in sub-section (3) 
that Crown Debts are entitled to priority.”!”* In Builders Supply Corp v UOI?” the Supreme 
Court held that the Government of India was entitled to claim priority for arrears of income 
tax due to it from a citizen over debts from him to unsecured creditors and that the English 
Common Law doctrine of priority of Crown Debts has been given judicial recognition in 
the territory then known as British India prior to 1950. Thus, that doctrine having been 
incorporated in Indian law, it was a law in force in the territory of India and by virtue of Act 
372(1) of the Constitution it continued to be in force until it was validly altered, repealed 
or amended.?!*4 However, in the absence of proof that it is so incorporated in the law of 
the erstwhile Hyderabad State and such priority having been extended only to land revenue 
under section 104 of the Hyderabad Land Revenue Act, no such priority could be claimed 
in the case of arrears of sales tax due to that state prior to its incorporation into the Indian 
Republic.’ But this priority exists only so long as the assets remain the property of the 
judgment-debtor. When an order for rateable distribution is made, the title of the judgment- 
debtor to the fund in court is extinguished and with that the right of the government to 
proceed against it must cease, there being no question thereafter of priority. It was accordingly 
held that where an order for rateable distribution had been made, a claim made thereafter by 
the Certificate Officer under the Public Debts Recovery Act for payment out of the fund in 
court was not maintainable.”””° An attachment by the collector in independent proceedings for 
the recovery of arrears permitted under section 46 of the Income Tax Act, (now sections 222 of 
the Income-tax Act, 1961) is not sufficient for the purpose of enforcing the priority before the 


2145. Biswambar v Aprana, AIR 1935 Cal 290 : (1935) 62 Cal 715. 

2146. Saravana v Arunachalam, (1917) 40 Mad 841. 

2147. Dattatraya v Purshotam, AIR 1922 Bom 21 (FB) : (1922) 46 Bom 635; Shidappa v Gurusangaya, (1913) 
55 Bom 473 : AIR 1931 Bom 350. 

2148. Bibi Uma v Rasoodan, AIR 1926 Pat 497 : (1926) 5 Pat 445; Mst Annapurni v Ashutosh, AIR 1934 
Pat 545. 

2149. ML Abdul Jabhar Sahib vs HV Venkata Sastri & Sons, AIR 1969 SC 1147 : (1969) 1 SCC 573. 

2150. Secretary of State v Bombay Landing Co, (1868) 5 Bom HC 23; Income-tax-Officer v Chandan Bai, AIR 
1957 Bom 91 : (1956) Bom 743 : 58 LR 564; Gulam Mohammad v Ahmad Gulam Dar, AIR 1960 
J&K 45. 

2151. State of Uttar Pradesh v Santal, AIR 1963 All 495. 

2152. Manickam Chettiar v Income-tax Officer, Madras, AIR 1938 Mad 360 : (1938) ILR Mad 744 : (1938) 
1 Mad LJ 351; State of Kerala v EP Mathew, AIR 1961 Ker 18 : (1960) 1 Ker LR 634 : (1960) Ker LJ 
76; Excise And Taxation Officer v Gauri Mal Butail Trust, AIR 1961 P&H 292 : (1960) 1 Punj 809. 
But see Oudh Commercial Bank Ltd v Secy of State, AIR 1935 Lah 319; Murli Tahilram v T Assomal & 
Co., AIR 1955 Cal 423 : 59 Cal WN 701, considered in BS Corp v UOI, AIR 1956 Cal 26 : 59 Cal 
WN 1119. i 
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executing court. It is necessary that the executing court should be moved by the government, 
while the assets are still in the custody of the court as the property of the judgment-debtor. But 
the government's claim for priority cannot be enforced against the amount paid over to the 
attaching decree-holder before government made its application.” If the state does not make 
an application for payment before the other attaching creditor takes away the amount it cannot 
later ask for payment, since no amount would be left with the court for payment.”!** The under 
mentioned cases may be referred to in connection with sub-section (3) of this section.”!*? Two 
proceedings were going on, one before the executing court at the instance of a creditor and the 
other before the insolvency court at the instance of some creditors. The executing court passed 
an order for rateable distribution of the amounts realised in auction sale of some immovable 
properties of the judgment-debtor. It was held that the order of the executing court would not, 
in any way, affect the proceedings of the insolvency court. All rights over the properties of the 
debtor vested in the insolvency court after the admission of the insolvency petition and so the 
question of applicability of principle of res judicata did not arise in the present state of facts, if 
the application of the judgment-debtor or by the auction receiver as filed before the executing 
court is rejected and they do not file any appeal or suit or proceedings against the order. These 
applications would not affect the jurisdiction and the powers of the insolvency court.” 


Executing court's order for rateable distribution does not affect proceedings in insolvency 
court.’ Debts due to the state are entitled to priority over all other debts. If a decree- 
holder brings a judgment-debtor property to sale and the sale proceeds are lying in deposit in 
court’, the state may, even without prior attachment, exercise its right to priority by making 
an application to the executing court for payment. If, however, the state does not chose to 
apply to the court for payment of its dues from the amount lying in deposit in the court but 
allows the amount to be taken away by some other attaching decree-holder, the state cannot, 
thereafter, make an application for payment of its dues from the sale proceeds since there is no 
amount left with the court to be paid to the state. However, if the state had already effected an 
attachment of the property which was sold even before its sale, the state would be entitled to 
recover the sale proceeds from whomever has received the amount from the court from filing 
a suit. The prior attachment effected by the state, similarly, fastens itself to the sale proceeds 
taken away by the decree-holder. The state is, therefore, entitled to recover the amount from 
the decree-holder who has taken away the amount. Section 73(3) read with section 73(2) of the 
CPC contemplate such a relief being granted in a suit." As soon as the question of rateable 
distribution between the decree-holders and the state having statutory priority is determined, 
and the court passes an order as to how to appropriate the assets of the judgment-debtor, the 
rights of the parties become crystallised and the moneys in question cease to be the property 
of the judgment-debtor and become the property of the decree-holder, regardless of whether 


2157. Somasundaram Mills Put Ltd v UOT, AIR 1970 Mad 190: 74 ITR 668. 

2158. UOI v Somasundaram Mills, AIR 1985 SC 407 : (1985) 2 SCC 40; Kotak & Co v State of Uttar Pradesh, 
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2159. Oudh Commercial Bank v Secretary of State, AIR 1935 Lah 319; Varadachari v Secretary of State, 
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or not actual payment pursuant to said order is made. The order partakes of the character of a 
judgment and decree passed by the court.”!® 


[s 73.22] Attorney’s Lien 


The section does not apply to a solicitors common law lien for costs. That lien is not 
affected by the attachment of the decree.”!™ It has been held in Commercial & Industrial Bank 
Ltd v Mir Zarfaraz Ali Khan’ case that the lien of an attorney or of a barrister for fees is not 
entitled to priority outside the Presidency Towns of Bombay, Calcutta and Madras.”*® 


[s 73.23] Rights Created by this Section not Affected by Insolvency 


An order made under this section for rateable distribution is not affected by the insolvency 
of the judgment-debtor subsequent to the making of the order. But the order will be confined 
in its operation to the assets of the judgment-debtor realised up to the date of the order of 
adjudication; assets realised after the date of the order of adjudication will vest in the official 
assignee.*!°° Two proceedings were going on, one before the executing court at the instance of 
a creditor and the other, before the insolvency court at the instance of some other creditors. 
The executing court passed an order for rateable distribution of the amounts realised in an 
auction-sale of some immovable properties of the judgment-debtor. It was held that the order 
of the executing court would not, in any way affect the proceedings of the insolvency court 
after the admission of the insolvency petition. The question of applicability of the principle of 
res judicata did not arise in the present state of facts, if the application of the judgment-debtor 
or by the auction receivers (filed before the execution court) is rejected and if they do not file 
any appeal or suit or proceeding against the order. These applications would not affect the 
jurisdiction and the powers of the insolvency court.?!” 


A Division Bench of the Kerala High Court has held that where the creditor could be 
proceeded against under the Insolvency Act, a suit for administration is not maintainable 
before the civil court. The Insolvency Act provides for Administration of the property of the 
debtor. The court may appoint an interim receiver and/or a receiver. The Insolvency Act also 
provides for distribution of the property of the insolvent. The scheme of the Insolvency Act 
shows that it is a complete Code in itself. The remedy of the creditor is to initiate proceedings 
under the Insolvency Act and not through administration suit before the civil court.” 


[s 73.24] Subsequent Occupier not Liable for Previous Electricity Dues 


Where the petitioner was bona fide purchaser of cold storage in an auction sale under 
section 29 of State Financial Corporation Act, and the electric supply to the cold storage was 
disconnected on account of arrears outstanding against previous owner, the petitioner was held 
not liable for the dues outstanding against previous owner.”'® 
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2169. Maa Mamta Cold Storage Put Ltd v B.S.E., AIR 2002 Pat 54 (DB). 


Proceeds of execution sale to be rateably distributed among decree-holders Sec 73 969 
[s 73.25] Appeal 


Prior to the Amendment Act, 1976, the position as regards orders passed under this section 
was as follows: 


An order made under this section is not appealable unless all the conditions enumerated in 
section 47 are present.” However, an order which decides a matter covered by section 47(1) 
may, although it be passed ostensibly under this section, be the subject of appeal.?'”! One of 
those conditions is that the question decided by the court should be one which arose between 
the parties to the suit, that is, between the judgment-debtor on the one hand and the decree- 
holder on the other.””? Hence, an order made under this section determining a question 
between two rival decree-holders, in which the judgment-debtor had no interest does not 
fall within section 47 and no second appeal lies from such order.”'”? But if the question 
determined by the order arose not only between rival decree-holders, but also between the 
judgment-debtor on the one hand and the decree-holder on the other, the order would be 
within section 47, and would, therefore, be appealable.’!”* An order allowing or refusing a 
prayer for rateable distribution is a judgment within clause 15 of the Letters Patent and is 
appealable.”’”> An order under section 73 deciding a question between rival decree-holders 
in which the judgment-debtor has no interest, does not fall under section 47 and is not 


appealable.”"”° 


But in view of the deletion of the words “within section 47” in section 2(2) by the 
Amendment Act, 1976 and the order under this section being one enumerated in O XLIII, an 
order under this section, even if it satisfies all the conditions of section 47, is not appealable. 


[s 73.26] Revision 


As to revision, see the under mentioned cases.?!”” 


A revision is not possible, provided the conditions laid down in the amended section 115 
are satisfied. ti 
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Resistance to Execution 


[S74] Resistance to execution.— Where the Court is satisfied that the holder of a 
decree for the possession of immovable property or that the purchaser of immovable 
property sold in execution of a decree has been resisted or obstructed in obtaining 
possession of the property by the judgment-debtor or some person on his behalf and 
that such resistance or obstruction was without any just cause, the Court may, at the 
instance of the decree-holder or purchaser, order the judgment-debtor or such other 
person to be detained in the civil prison for a term which may extend to thirty days 
and may further direct that the decree-holder or purchaser be put into possession of 


the property. 


[s 74.1] High Court Amendment 


Calcutta.— Omit the words “that the holder of a decree for the possession of immovable 
property or” after the words “Court is satisfied”; and the word “immovable” before 
“property”; insert the words “referred to in Section 28 of the Presidency Small Cause 
Courts Act, 1822”; after the word “property” and before the words “sold in execution” omit 
the words “decree-holder or” between the words “at the instance of the” and “purchaser”; 
omit the words “decree-holder or” between the words “direct that the” and “purchaser”. 
Vide Cal Gaz Pt I, dated 20 April 1967. 


PART III 
INCIDENTAL PROCEEDINGS 


Commissions 
[S 75] Power of Court to issue Commissions.—Subject to such conditions and 
limitations as may be prescribed, the Court may issue a commission— 
(a) to examine any person; 
(b) to make a local investigation; 
(c) to examine or adjust accounts; or 
(d) to make a partition; 
'[(e) to hold a scientific, technical, or expert investigation; 


(f) to conduct sale of property which is subject to speedy and natural decay and 
which is in the custody of the court pending the determination of the suit; 


(g) to perform any ministerial act.] 


SYNOPSIS 


ND Sepe deat ia 
[s75.2] Appointment of Second 


Canorhissioget sive. si. nata etd’ 


Revision IRRIA. IO. Sek eee b 972 


[s 75.1] Scope 


The general powers of courts in regard to commissions have been summarised in this section. 
The detailed provisions are set forth in O XXVI. This section having set out the purposes for 
which a commission can be issued, there is no question of the court invoking its inherent 
jurisdiction to issue a commission for any other purpose.’ In a title suit for specific performance 
of contract, the plaintiff can adduce evidence relating to claim of delivery of possession of suit 
land and damages before trial court, deputation of Survey Knowing Commissioner would 
amount to collecting evidence on behalf of plaintiff, therefore, the order rejecting application 
of the plaintiff for deputing said Commissioner was found proper.’ The Supreme Court issued 
a Commission for scientific investigation while observing that if scientific investigation of 
document facilitates ascertaining of truth, naturally it has to be order in the interest of justice. 


1. Inserted by the CPC (Amendment) Act, 1976 (104 of 1976), section 26 (w.e.f. 1-2-1977). 

2. Jaiswal Coal Co v Fatehganj Co-op Marketing Society Ltd, AIR 1975 Cal 303. 

3. Madhu Sudan Pradhan v Santosh Kumar Das, AIR 2004 Ori 86. 

4. Rama Avatar Soni v Laxmidhar Das, AIR 2018 SC 5597 : (2019) 11 SCC 415 : (2019) 1 Supreme 738. 
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[s 75.2] Appointment of Second Commissioner 


Where the report of the commissioner for local investigation substantially complied with 
the writ of commission issued to him, court should not order an appointment of a new 
commissioner, when there was no possibility that the new commissioner could do anything 
more, and there was nothing on record to show what the difficulty felt was.’ 


[s 75.3] Appointment of Commissioner — Revision 


Where the order under Revision only directs the commissioner to propose a scheme for 
partition of the properties covered by the preliminary decree, no prejudice can be said to have 
been caused to the revision petitioner and the Andhra Pradesh High Court found no grounds 
to interfere with the order impugned.‘ 


[S 76] Commission to another Court.—(1) A commission for the examination 
of any person may be issued to any Court (not being a High Court) situate in a [State] 
other than the [State] in which the Court of issue is situate and having jurisdiction in 
the place in which the person to be examined resides. 


(2) Every Court receiving a commission for the examination of any person under 
sub-section (1) shall examine him or cause him to be examined pursuant thereto, and 
the commission, when it has been duly executed, shall be returned together with the 
evidence taken under it to the Court from which it was issued, unless the order for 
issuing the commission has otherwise directed, in which case the commission shall be 
returned in terms of such order. 


See O XXVI rule 4. 


[S 77] Letter of request.—ZJn lieu of issuing a commission the Court may issue a 
letter of request to examine a witness residing at any place not within ’[India]. 


[s 77.1] Scope 


The section empowers the court to issue a letter of request to any person other than the 
court to examine witnesses residing at any place outside India. This power is not subject to 
any reciprocal agreement between governments. The power is discretionary and not to be 
interfered with an appeal on the mere ground that witnesses examined thus, on commission, 
cannot be effectively cross-examined or that their examination would entail heavy costs. These 
are matters which would be taken into account by the court while exercising its discretion." 


The letter of request must, however, be issued in accordance with the procedure laid down 
therefor.” The provisions of O XVI, especially O XVI, rule 19 have no application to witnesses 
residing out of India. They are applicable only to witnesses residing within India. Section 77 
and O XXVI, rule 5 come into play where the witnesses are residing out of India. The court 
may issue a commission or letter of request for the examination of such witness. Therefore, the 


5. Budhia Dhobia v Nakhelal Mahto, AIR 1991 NOC 64 (Cal). 

6. R Ramakrishna Reddy v M Kamala Devi, AIR 2004 AP 484. 

7. Substituted by CPC (Amendment) Act 2 of 1951 for “the States”. 

8. Filmistan Pvt Ltd v Bhagwandas, AIR 1971 SC 61 : (1970) 3 SCC 258. 
9. JG Insurance Co v Dhandhiya Jewellers, AIR 1973 Raj 156. 
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question always is that of the exercise of discretion by the court.'® An Indian court may issue a 
letter of request to a person other than a court at Kabul (Afghanistan) even if the local law of 
Afghanistan prohibits the examination of witnesses by consular authorities."! 


“[[S 78] Commissions issued by foreign courts.—Subject to such conditions 
and limitations as may be prescribed, the provisions as to the execution and return of 
commissions for the examination of witnesses shall apply to commissions issued by or 
at the instance of— 


(a) Courts situate in any part of India to which the provisions of this Code do 
not extend; or 


(b) Courts established or continued by authority of the Central Government 
outside India; or 


(c) Courts of any State or country outside India. ] 


Neither the intervener nor the witnesses to whom the commission is sought to be issued 
in pursuance to the letter of request issued by the foreign court are even proper parties much 
less necessary parties to the proceedings and so the intervener has no right to object to the 
execution of the commission.” 


[s 78.1] Alterations in the Section 


This section has been substituted for the old section by section 11 of the Code of Civil 
Procedure (Amendment) Act, 1951 (2 of 1951). 


The words “subject to—prescribed” and “or at the instances of” are to avoid any possible 
conflict between the section and rules 19 to 22 of O XXVI. 


10. IC Corp v Daewoo Corp, AIR 1990 Bom 152. 

11. Filmistan Put Ltd v Bhagwandas, AIR 1971 SC 61 : (1970) 3 SCC 258. 
12. Substituted by Act 2 of 1951, section 11. 

13. Wooster Products Inc v Magna Tek Inc, AIR 1989 Del 6, 9. 
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PART IV 
SUITS IN PARTICULAR CASES 


Suits by or against the Government or public officers in their official capacity 


'[[S79] Suits by or against Government.—In a suit by or against the Government, 
the authority to be named as plaintiff or defendant, as the case may be, shall be— 


(a) in the case of a suit by or against the Central Government, the Union of 
India, and 


(b) in the case of a suit by or against a State Government, the State.] 


SYNOPSIS 


[s 79.1] Changes in the Section ...........-.s::+«: [s 79.4] 
[s 79.2] Scope of the Section ......,..............000. 975 
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[s 79.1] Changes in the Section 


The present section is the result of the Indian Independence (Adaptation of Central Acts 
and Ordinances) Order, 1948, as further adapted by the Adaptation of Laws Order 1950. 


As to procedure in suits by or against the government or public officers in their official 
capacity, see O XXVII. 


[s 79.2] Scope of the Section 


This section does not enlarge or in any way affect the extent of the claims or liabilities, 
enforceable by or against the government which formerly depended on the provisions of the 
Government of India Act (section 65 of the Government of India Act, 1858, section 32 of 
the Government of India Act, 1915 and then section 176(1) of the Government of India Act, 
1935) and in the 21st century, depends on Article 300 of the Constitution of India. This 
section gives no cause of action but only declares the mode of procedure when a cause of action 
has arisen.” Suit was filed against Government of Assam. Chief Secretary to the Government 
of Assam was impleaded as defendant in his capacity as representative of the State of Assam. It 
was held that the requirements of section 79 and O XXVII, rule 5A were fulfilled. Section 79 
being a procedural section, substantial compliance with the requirements thereof is sufficient. 


1. Substituted by AO 1948 for section 79. 

2. Jehangir v Secretary of State, (1903) 27 Bom 189. 

3. Ganesh Chandra Das v Chief Secretary to the State of Assam, AIR 1990 Gau 74; Sri Laxmi Paper Depot v 
SDM, Bangaun, AIR 1998 Cal 195. 
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The Secretary of State or any other authority as provided for and in the 21st century, either 
the Union of India or a state, as the case may be, were held not to be a proper party to a suit 
under section 42 of the Specific Relief Act (1 of 1877) filed by an owner of land against a 
member of the public who claims use of such land as a public road and thereby endangers the 
title of the owner.‘ In case of a dispute as to tenure holder ship under section 176 of the Uttar 
Pradesh Zamindari Abolition and Land Reforms Act, 1950, between two rival parties, the state 
is not a necessary party.’ But the state is a necessary party in a suit to set aside the sale ordered 
for realisation of government dues.° 


[s 79.3] Disputes Between Union and State Governments and Their 
Departments—Parties to Abide by Decision of the Committee 


Under the scheme of the Constitution of India, Article 131 confers original jurisdiction 
on the Supreme Court in regard to a dispute between two states of the Union of India or 
between one or more states and the Union of India. It was not contemplated by the framers 
of the Constitution of India or the Code of Civil Procedure, 1908 (Code of Civil Procedure) 
that two departments of a state or the Union of India will fight a litigation in a court of law. It 
is neither appropriate nor permissible for two departments of a state or the Union of India to 
fight litigation in a court of law. Indeed, such a course cannot but be detrimental to the public 
interest as it also entails avoidable wastage of public money and time. Various departments 
of the government are its limbs and, therefore, they must act in co-ordination and not in 
confrontation. Filing of a writ petition by one department against the other by invoking the 
extraordinary jurisdiction of the high court is not only against the propriety and polity, as it 
smacks of indiscipline, but is also contrary to the basic concept of law which requires that for 
suing or being sued, there must be either a natural or a juristic person. The states/Union of 
India must evolve a mechanism to set at rest all inter-departmental controversies at the level of 
the government and such matters should not be carried to a court of law for resolution of the 
controversy. In the case of disputes between public sector undertakings and Union of India, in 
Oil and Natural Gas Commission v Collector of Central Excise,’ the Supreme Court called upon 
the Cabinet Secretary to handle such matters. Further in Oil and Natural Gas Commission v 
Collector of Central Excise, the Supreme Court directed the Central Government to set up a 
committee consisting of representatives from the Ministry of Industry, the Bureau of Public 
Enterprises and the Ministry of Law, to monitor dispute between ministry, the Government of 
India and public sector undertakings in between themselves, to ensure that no litigation comes 
to court or to a tribunal without the matter having been first examined by the committee 
and its clearance for litigation. The government may include a representative of the ministry 
concerned in specific cases and one from the Ministry of Finance, in the committee. Senior 
officers only should be nominated so that the committee would function with status, control 
and discipline.’ 


Undoubtedly, the right to enforce a right in a court of law cannot be effaced. However, it 
must be remembered that courts are overburdened with a large number of cases. The majority 
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Oil and Natural Gas Commission v Collector of Central Excise, (1992) Supp 2 SCC 432. 

Oil and Natural Gas Commission v Collector of Central Excise, (1995) Supp 4 SCC 541. 
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of such cases pertain to government departments and/or public sector undertakings. As is 
stated in Chief Conservator of Forests’ case,'° it was not contemplated by the framers of the 
Constitution of India or Code of Civil Procedure that two departments of a state or Union of 
India and/or a department of the government and a public sector undertaking fight a litigation 
in a court of law. Such a course is detrimental to public interest as it entails avoidable wastage 
of public money and time. These are all limbs of the government and must act in co-ordination 
and not confrontation. The mechanism set up by the Supreme Court is not only to conciliate 
between the government departments but for purposes of ensuring that frivolous disputes do 
not come before courts without clearance from the High Powered Committee. If it can, the 
High Powered Committee will resolve the dispute. If the dispute is not resolved, the Committee 
would undoubtedly give clearance. However, there could also be frivolous litigation proposed 
by a department of the government or a public sector undertaking. This could be prevented 
by the High Powered Committee. In such cases, there is no question of resolving the dispute. 
The Committee only has to refuse permission to litigate. No right of the department/public 
sector undertaking is affected in such a case. The litigation being of a frivolous nature must 
not be brought to court. To be remembered that in almost all cases, one or the other party 
will not be happy with the decision of the High Powered Committee. The dissatisfied party 
will always claim that its rights are affected, when in fact, no right is affected. The Committee 
is constituted of highly placed officers of the government, who do not have an interest in the 
dispute; it is thus expected that their decision will be fair and honest. Even if the department/ 
public sector undertaking finds the decision unpalatable, discipline requires that they abide by 
it. Otherwise, the whole purpose of this exercise will be lost and every party against whom the 
decision is given will claim that they have been wronged and that their rights are affected. This 
should not be allowed to be done." 


[s 79.4] Act of State 


It was held in Sarjerao v Government of the Province of Bombay’? that an act done by a state 
fell under three heads, namely: 


(i) acts which are capable of being done by a private individual; 


(ii) acts which only the supreme government can perform such as making treaties and 
declaring war; and 


(iii) matters and questions which are solely in the hands of the government, and that the 
phrase “Act of State” would comprise of the last two heads but not the first. 


The meaning of the phrase “Act of State” has as already stated,” undergone a change in 
modern times and has come to denote: 


(i) an act done by the state in the exercise of its sovereign status in relation to another 
state or subjects of another state; and 


(ii) governmental acts done in exercise of its executive power against its own subjects or 
foreigners resident within its territories. 


10. Chief Conservator of Forests, Govt of Andhra Pradesh v Collector, AIR 2003 SC 1805 : AIR 2003 SCW 
1251 : (2003) 3 SCC 472 : 2003 2 SCR 180 : JT 2003 (5) SC 210. 

11. Mahanagar Telephone Nigam Ltd v Chairman, Central Board, Direct Taxes, AIR 2004 SC 2434 : AIR 2004 
SCW 2934. 

12. Sarjerao v Government of the Province of Bombay, AIR 1943 Bom 427 : (1943) ILR Bom 534 : 45 Bom 
LR 810. 

13. Note on Act of State under section 9. 
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The former are not justifiable but the latter are, within the limits recognised by the municipal 
law. This, and the following section, presupposes that the government is under a substantive 
liability capable of enforcement in the civil courts and lays down the procedure to be adopted 
with respect to those proceedings. The secretary of state under the old sections could only have 
been sued in respect of those matters for which the East India Company could have been sued, 
viz, matters for which private individuals or trading corporations could have been sued, or in 
regard to those matters for which there is express statutory provision. No suit could lie against 
the East India Company in respect of acts of state or acts of sovereignty, and, therefore, no suit 
in respect of such acts would have been competent.'* The same rule will apply to suits against 
the Union of India or a State. A Municipal Council being a body corporate can be sued in 
its corporate name. Wrong description cannot defeat the suit if the parties understand who are 
the real parties.'® 


The plaint reveals that the suit in respect of property is claimed by the state as its property 
and the relief sought is also on behalf of the state. However, the headmistress in her name has 
filed the suit. Further, court found that the headmistress of the school is not an authorised 
person by the state government and thus, the suit is rejected. 7 


[s 79.5] Jurisdiction 


A suit against the government can only be brought in the court within the local limits 
of whose jurisdiction the cause of action arises. The words “dwell”, or “reside”, or “carry 
on business”, or “personally work for gain”, which occur in sections 16, 19 and 20 of the 
Code of Civil Procedure, 1908 (CPC) and clause 12 of the Letters Patent do not apply to 
the government.'® But it has been held by the Supreme Court’? that the government can, 
in relation to the administration of the railways, be said to carry on business and that it can 
therefore be sued where the head office of the railway is located.”° 


[s 79.6] Suits Against the Railway 


It has been held that a suit to enforce a claim against the railway administration can properly 
be laid against the government or the state without impleading the railway’ and conversely, 


14. Secretary of State Rustom Khan, AIR 1941 PC 64 : 68 IA 109; P&O SN Co v Secretary of State, (1861) 5 
Bom HC App 1, approved in 40 IA 48, p 51; Jehangir v Secretary of State, (1903) 27 Bom 189 (damages 
for defamation); Shivabhajan v Secretary of State, (1904) 28 Bom 314; Ross v Secretary of State, (1916) 39 
Mad 781; Mclnerny v Secretary of State, (1911) 38 Cal 797; Secretary of State v Cockcraft, (1916) 39 Mad 
351 (damages of injury of person); Dhakjee v East India Co, (1843) 2 Morley’s Digest 307; Secretary of 
State v Hari, (1882) 5 Mad 473; Vijaya v Secretary of State, (1884) 7 Mad 466; Muhammad v Secretary of 
State, AIR 1938 All 158 : (1938) All 114. 

15. Sew Kishendas v Dominion of India, AIR 1957 Cal 617. 

16. Oscar v Barbil Municipality, AIR 1990 Ori 207. 

17. Ganesh Choudhary v The Middle School, 2019 (3) Pat LJR 544. 

18. Dominion of India v RVK Nath & Co, AIR 1950 Cal 207; Doya Narain v Secretary of State, (1887) 14 Cal 
256; Rodricks v Secretary of State, (1913) 40 Cal 308; Govindarajulu v Secretary of State, AIR 1927 Mad 
689 : (1927) 50 Mad 449; Anant Rai v Governor General in Council, AIR 1955 Cal 331; Azizuddin and 
Co v UOT, AIR 1955 Mad 345 : (1955) 1 Mad LJ 316. 

19. UOT v Ladulal Jain, AIR 1963 SC 1681 : (1964) SCJ 101. 

20. See notes to section 20. 

21. Chandra Mohan v UOI, AIR 1953 Assam 193 : (1953) 5 Assam 326; Natwarlal Gowardhan Das v UGI, 
AIR 1957 MP 157 : (1957) Jab LJ 331; State of Kerala v GHS Rly Madras, AIR 1965 Ker 277 : (1965) 2 
Ker 112: (1965) 1 Ker LR 449. 
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a suit for recovery of freight for carrying goods on railways could be instituted by the Union 
of India.” 


[s 79.7] Part “C” State 


It has been held by the Supreme Court that a suit on a contract entered into by the 
Government of Vindhya Pradesh which was a Part “C” state could be filed against the State of 
Vindhya Pradesh and that it need not be against the Union of India.” 


[s 79.8] Mis-description in Naming the Authority 
See Subedar Samundar v Secretary of State.” 


[S 80] Notice.—*[(1)] *°[Save as otherwise provided in sub-section (2), no suit 
[shall be instituted]*’ against the Government, (including the Government of the State 
of Jammu and Kashmir)] or against a public officer in respect of any act purporting 
to be done by such public officer in his official capacity, until the expiration of two 
months next after notice in writing has been **{delivered to, or left at the office of— 


(a) in the case of a suit against the Central Government, ”[except where it 
relates to a railway], a Secretary to that Government; 


3°f31((6)] in the case of a suit against the Central Government where it relates to a 
railway, the General Manager of the railway;] 


2((bb) in the case of a suit against the Government of the State of Jammu and 
Kashmir, the Chief Secretary to that Government or any other officer 
authorised by that Government in this behalf;] 


(c) in the case of a suit against [any other State Government], a Secretary to 
that Government or the Collector of the district; **[***] 


hon 9 
and, in the case of a public officer, delivered to him or left at his office, stating the 
cause of action, the name, description and place of residence of the plaintiff and the 


relief which he claims; and the plaint shall contain a statement that such notice has 
been so delivered or left. 


22. UOI v RC Jall, AIR 1958 MP 425 : (1958) Jab LR G11. 

23. State of Vindhya Pradesh v Moula Bux, AIR 1962 SC 145 : (1962) 2 SCR 794 : (1961) 2 SCJ 549; on 
appeal from Moula Bux v State of Vindhya Pradesh, AIR 1956 VP 1. 

24. Subedar Samundar v Secretary of State, AIR 1939 Lah 298. 

25. Section 80 re-numbered as sub-section (1) thereof by the Code of Civil Procedure (Amendment) 
Act, 1976 (104 of 1976), section 27 (w.e.f. 1-2-1977). 

26. Substituted by the Code of Civil Procedure (Amendment) Act, 1976 (104 of 1976), section 27, for “No 
suit shall be instituted” (w.e.f. 1-2-1977). 

27. Substituted by Act 26 of 1963, section 3 (w.e.f. 5-6-1964). 

28. Substituted by AO 1937. 

29. Inserted by Code of Civil Procedure (Amendment) Act, 1948 (6 of 1948), section 2. 

30. Inserted as clause (aa) by Act 6 of 1948, section 2. 

31. Clause (aa) re-lettered as clause (b) and former clause (4) omitted by IAO 1948. 

32. Inserted by Act 26 of 1963, section 3 (w.e.f. 5-6-1964). 

33. Substituted for “a State Government” by ibid. 

34. The word “and” omitted by IAO 1948. 

35. Clause (d) omitted by IAO 1948. 
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%[(2) A suit to obtain an urgent or immediate relief against the Government 
(including the Government of the State of Jammu and Kashmir) or any public officer 
in respect of any act purporting to be done by such public officer in his official 
capacity, may be instituted, with the leave of the Court, without serving any notice as 
required by sub-section (1); but the Court shall not grant relief in the suit, whether 
interim or otherwise, except after giving to the Government or public officer, as the 
case may be, a reasonable opportunity of showing cause in respect of the relief prayed 
for in the suit: 


Provided that the Court shall, if it is satisfied, after hearing the parties, that no urgent 
or immediate relief need be granted in the suit, retain the plaint for presentation to it 
after complying with the requirements of sub-section (1). 


(3) No suit instituted against the Government or against a public officer in respect 
of any act purporting to be done by such public officer in his official capacity shall be 
dismissed merely reason of any error or defect in the notice referred to in sub-section (1), 
if in such notice— 


(a) the name, description and the residence of the plaintiff had been so given 
as to enable the appropriate authority or the public officer to identify the 
person serving the notice and such notice had been delivered or left at the 
office of the appropriate authority specified in sub-section (1), and 


(6) the cause of action and the relief claimed by the plaintiff had been 
substantially indicated. ] 


SYNOPSIS 
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EPEE enin EN 983 Notice but Before Suit... 999 
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[s 80.7] Notice Given Prior to the Coming [s 80.25] Notice to Cantonment 
into Force of Government of India Eo era iaeoa e a E ness.» 1001 
(Adaptation of Indian Laws) [s 80.26] Notice to Coal Mines 
OEE LIS amas... 984 Provident Fund Commissioner ....... 1001 
[s 80.8] Sufficiency of Notice ..-.-.:n annia 985 | [s 80.27] Municipal Council and Village 
[s 80.9] Substantial Compliance.............0+4 987 Panchayat: Notice Not Necessary... 1001 
[s 80:10], Relief Claimed )..i.:.10..1..coseersvtsesnnity 989 | [s 80.28] Notice to Official Assignee............... 1001 
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OF Gove moriens 990 | [s 80.30] Notice to Official Liquidator........... 1002 
[s 80.12] Rejection of Plaint.........cccceeeens 990 | [s 80.31] Notice to Official Trustee ..........00.... 1003 
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[s 80.16] Notice to Public Officer: of the Bengal Tenancy Act 8 
Act Purporting to Be Done GE IBOS re ee) ge ae 1003 
in Official Capai aan hrani 994 | [sG0.34) LAOR, iic a n 1003 
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36. Inserted by Act 104 of 1976 (w.e.f. 1-2-1977). 
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[s 80.37] Suit Under O XXI, Rule 63............. [s 80.40.2] “Urgent or Immediate 
[s 80.38] Constitutionality of Meter Ri rite aie 1007 
aatbeererll.d:... SOG, saa. 1004 [s 80.40.3] Service of Notice....... 1008 
fs OAD) ts a E NEE EE 1004 [s 80.40.4] Specific Order........... 1009 
fy ROO Si ROCHON, A E 1005 [s 80.40.5] Implied Leave............ 
[s 80.40.1] Two options............-. 1006 1 IsS0A1l) Subsection (3) ........:.0.cercedosesescoasss 


[s 80.1] State Amendment 


Madhya Pradesh.—The following amendment were made by Madhya Pradesh Act 29 
of 1984, section 3, dated 14 August 1984. 


In its application to the State of Madhya Pradesh, 
(a) In section 80(1), for the words, brackets and figures “sub-section (2)” substitute 
“sub-section (2) or sub-section (4)”. 
(b) After sub-section (3) insert as under— 
“(4) Where in a suit or proceeding referred to in rule 3B of Order 1, the State is joined 
as a defendant or non-applicant or where the Court orders joinder of the State as defendant 
or non-applicant in exercise of the powers under sub-rule (2) of Rule 10 of Order 1 such 


suit or proceeding shall not be dismissed by reason of omission of the plaintiff or applicant 
to issue notice under sub-section (1)”. 


[s 80.2] Changes in the Section 


The original words will be seen from the text of the old section, before its adaptation in 
1937 by the Government of India Adaptation of Indian Laws Order, 1937 which ran thus: 

80. No suit shall be instituted against the Secretary of State for India in Council, or 

against a public officer in respect of any act purporting to be done by such public officer 

in his official capacity, until the expiration of two months next after notice in writing has 

been, in the case of the Secretary of State in Council, delivered to, or left at the office of, 

a Secretary to the Local Government or the Collector of the District, and, in the case of a 

public officer, deliveted to him or left at his office, sfating the cause of action, the name, 

description and place of residence of the plaintiff and the relief which he claims; and the 

plaint shall contain a statement that such notice has been so delivered or left. 


By the Code of Civil Procedure (Amendment) Act, 1963 (26 of 1963).: 
(1) the words ‘including the Government of the State of Jammu and Kashmir’; 
(2) Clause (bb) was inserted; and 
(3) in clause (c) the words “any other” were substituted for “A”. 


The Code of Civil Procedure (Amendment) Act, 1976 (104 of 1976) has renumbered 
the original section as sub-section (1). It has also inserted two new sub-sections (2) and (3) 
and in consequence has added the words “save as otherwise provided in sub-section (2)” in 
sub-section (1). For the effect of these changes, see the note under the new “sub-sections (2) 
and (3)”. A recommendation for the repeal of section 80 has been made more than once by 
the Law Commission of India.” 


[s 80.3] Application of the Section 


The applicability of this section must be determined on the law as it stood on the date of 
the suit. If the CPC had no application on that date, its coming into force during the pendency 


37. Law Commission of India, 14th Report, vol 1, p 475; 27th Report pp 21-22, 54. 
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of the action cannot affect its maintainability.’ This section was not incorporated in the rules 
governing suits filed in the federal court and so, a suit instituted in that court under section 204 
of the Government of India Act, 1935, is not bad for want of notice.” On the same principle, 
no notice is necessary if the defendant's interests devolve on government during the suit, as 
for example when a private railway company is taken over by the government; for then, the 
suit had already been instituted.“ Likewise, a notice which complies with the requirements 
of the section as it stood on the date of the cause of action is not rendered invalid by reason 
of the subsequent amendment of the section.“ A notice claiming damages against the Bengal 
Assam Railway filed before the partition of India in 1947 and decreed thereafter was held to be 
sufficient to sustain a second suit against the Union of India on the same cause of action.” But 
if the suit was instituted in a court which had no jurisdiction to try a suit against government 
and the devolution occurs after the plaint was returned for presentation to the proper court, 
notice is necessary.“ 


Giving a notice under this section does not preclude the party from taking proceedings, 
other than suit, if they are permissible under the law. Thus, an application under Article 226, 
complaining of infringement of right of the petitioner to certain properties as contravening 
Article 19 of the Constitution of India, is not barred on the ground that he had given a notice 
of suit with reference to the claim.“ A statutory body—whether it be the Electricity Board or 
the Food Corporation or Union Development Corporation or any other category—may be 
an instrumentality of the state within the meaning of Article 12 of the Constitution of India. 
Nevertheless, it would not answer the description of “government” as it is understood in law 
and as it is understood in the context of section 80 of the Code of Civil Procedure.“ Section 80 
does not apply to election petitions under the Bengal Panchayat Act, 1957.*° A notice under 
section 80 was sent by the plaintiff to the Bangalore Water Supply and Sewerage Board instead 
of notice under section 126 of the Bangalore Water Supply and Sewerage Act, 1964, and 
there was no reply at all from the defendant for the notice. It was held that the notice under 
section 80 must be deemed to have been issued in terms of section 126 of the Bangalore Water 
Supply and Sewerage Act, 1964, when all the details with regard to the claim, the amount due 
and the facts required to be incorporated in the suit were clearly given in the notice. And so, 
the suit for recovery of amount filed by the plaintiff against the Board after more than two 
months from the date when such notice was received by the defendant, was not liable to be 
dismissed on ground of absence of notice under section 126 of the Act.” 


38. Manganiram v Government of India, AIR 1953 Hyd 139 : (1952) ILR Hyd 983; RL Singh v AA Singh, 
AIR 1958 Mani 7. 

39. State of Seraikalla v UOI, AIR 1951 SC 253: (1951) SCR 474 : (1951) SCJ 425. 

40. GIP Rly v Mahadev, AIR 1926 All 585 : 24 All LJ 726; Velayudam v Governor General in Council, 
AIR 1952 Mad 783 : (1952) ILR Mad 446; UOI v Tej Narayan, AIR 1957 MB 108; Khirodimal v 
Haji Suleman, AIR 1960 MP 136 (where the properties, were after the suit, declared evacuee property); 
Commissioner of Hindu Religious Endowments v KNN Chatram, AIR 1960 AP 535 (in which the previous 
Endowment Board had been dissolved, and a new Board constituted under a fresh legislation). 

41. UOI v Kedarnath, AIR 1954 Assam 147 : (1953) ILR Assam 305. 

42. PC Mahanti v UOI, AIR 1960 Cal 403 : 64 Cal WN 381. 

43. Hirachand v GIP Railway, AIR 1928 Bom 421 : ILR 52 Bom 548. 

44. Shiv Dutt v State of Himachal Pradesh, AIR 1953 HP 95. 

45. V Padmanathan Nair v Kerala State Electricity Board, AIR 1989 Ker 86; Minakshi Patra v Secy, Irrigation 
and Power, Court of Orissa, AIR 1999 Ori 137. 

46. Anil Pahar v Subhas Mahato, AIR 1985 Cal 169 (DB). 

47. Bangalore Water Supply and Sewerage Board v Sugesan & Co Pvt Ltd, AIR 1999 Mad 49 (DB). 
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[s 80.4] Provisions of This Section Imperative 


The section is a matter of civil procedure and cannot be said to be subject to section 65 of 
the Government of India Act, 1935, or of the corresponding section of the other Government 
of India Acts or the corresponding article of the Constitution of India.** As it stood before its 
amendment in 1976, it was held to be explicit and mandatory, admitting no implications or 
exceptions.” Its language being imperative, it was held that it debarred absolutely a court from 
entertaining a suit instituted without compliance of its provisions and had in that case to be 
rejected under O VII, rule 11(d).® The High Court of Bombay has held that the question of 
compliance of the requirements of sub-section (1) is a matter relating to the court's jurisdiction 
and therefore the question of waiver of the notice by the government or the public officer 
cannot arise.’ The fact that the suit would be barred by limitation if the notice had to be given 
and two months’ period had to lapse is no ground for not giving a notice. In fact, that period is 
eligible for exclusion while calculating the period of limitation.” The rigour of sub-section (1) 
is sought to be reduced by inserting in the section, sub-section (2) in cases where an urgent or 
immediate relief is sought to be obtained and leave of the court has been obtained. 


This section applies to all suits against the government or a public officer whether the 
action relates to past or future acts” and is not limited to any particular relief which may be 
claimed in the plaint.” When the suit is against the state, it should be in the name of that state 
and not the Union of India and the notice must be served in the manner mentioned in sub- 


clause (c).*” The burden of proving that the requirements of the section have been satisfied is 
on the plaintiff.*° 


The words “two months” in sub-section (1) do not necessarily mean 60 days. The period 
has to be calculated month wise.” 


[s 80.5] Object of Notice 


The object of the notice required under the section is to give the government or the public 
officer concerned, an opportunity to reconsider the legal position and to make amends or 
settle the claim, if so advised, without litigation.** When a statutory notice is issued to public 
authorities, they must take the notice in all seriousness and they should not sit over it and 


48. See note “Scope of the Section” under section 79. 

49. Bhagchand v Secretary of State, AIR 1927 PC 176 : (1972) 54 IA 338 : 51 Bom 725; Ramabrahma 
Chabri v Dominion of India, AIR 1958 Cal 183. 

50. Government of the Province of Bombay v Pestonji Ardeshir Wadia, AIR 1949 PC 143 : 76 IA 85 : (1949) 
53 Cal WN 489; Bachchu v Secretary of State, (1902) 25 All 187; Jagdishchandra v Debendraprasad, AIR 
1931 Cal 503 : (1931) 58 Cal 850. 

51. Ebrahimbhai v State, AIR 1975 Bom 13 : 76 Bom LR 769 : (1974) Mah LJ 663. But see below under the 
heading “Waiver of Notice”. 

52. UOI v Devangere Cotton Mills, AIR 1976 Mad 20. 

53. State of Madras v Chittor Venkata Durga Prasada Rao, AIR 1957 AP 675. 

54. Mohd Hasham v Hyderabad Municipal Corp, AIR 1958 AP 102 : (1957) 2 Andh WR 20. 

55. Madho Prasad v Vindhya Prasad State, AIR 1955 VP 1. 

56. Kishan Prasad v UOI, AIR 1960 Cal 264 : 64 Cal WN 272. 

57. Lakshmi Narain v State, AIR 1977 Pat 73 : (1976) 55 Pat 151. 

58. Raghunath Das v UOI, AIR 1969 SC 674; State of Punjab v Geeta Iron and Brass Works, AIR 1978 SC 
1608; Province of Bihar v Kamakshya Narain Singh, AIR 1950 Pat 366; Secretary of State v Perumal, 
(1901) 24 Mad 279; Shahebzadee v Ferguson, (1881) 7 Cal 499; Munndra v Secretary of State v Perumal, 
(1901) 24 Mad 279; Shahebzadee v Ferguson, (1881) 7 Cal 499; Manindra v Secretary of State, (1970) 5 
Cal LJ 148; Secretary of State v Gulam Rasul, (1916) 40 Bom 392, p 396; Secretary of State v Nagarao, AIR 
1938 Nag 415; Bhuban Mohini v Biraj, AIR 1940 Cal 1; Kashi Nath v Nawab Alam, AIR 1935 Bom 229 
: (1935) 37 Bom LR 341; Uttar Pradesh Government v Nanhoomal, AIR 1960 All 420 : (1959) 2 All 561. 
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force the citizen to the vagaries of litigation. They are expected to let the claimant (who has 
given notice), know, what stand they take, within the statutory period, or, in any case before 
the plaintiff embarks upon litigation.” The whole object of serving a notice under section 80 
is to give the government sufficient warning of the case proposed to be instituted, so that 
government (if it so wishes) can settle the claim without litigation or afford restitution without 
recourse to court of law.® The section has been enacted as a measure of public policy, with the 
object of ensuring that before a suit is instituted against the government or a public officer, the 
government or the officer concerned is afforded an opportunity to scrutinise the claim and if 
it be found a just claim, to take immediate action and thereby avoid unnecessary litigation and 
save public time and money by settling the claim without driving the person who has issued 
the notice to restitute the suit involving considerable expenditure and delay.®! A suit against the 
government or a public officer, to which the requirement of a public notice under section 80 
of the CPC is attracted, cannot be validly instituted until the expiration of the period of two 
months next after the notice in writing has been delivered to the authority concerned in the 
manner prescribed for in the section and if filed before the expiry of said period, the suit 
has to be dismissed as not maintainable. The public purpose underlying the provisions of 
section 80 is advancement of justice and securing of public goods by avoidance of unnecessary 
litigation. The language of the section is express, explicit and mandatory and it admits no 
implication or exception. Therefore, it is the plain duty of the court to give effect to it and 
considerations of hardship will not be a legitimate ground for not faithfully implementing the 
mandate of the legislature.* The whole object of serving a notice under section 80 is to give the 
government sufficient warning of the case which is going to be instituted against it and that the 
government, if it so wished, can settle the claim without litigation or afford restitution without 
records to a court of law. Though the terms of section 80 have to be strictly complied with, 
that does not mean that the notice should be scrutinised in a pedantic manner divorced from 
common sense. The point to be considered is whether the notice gives sufficient information 
as to the nature of the claim such as would enable the recipient to avert the litigation. If the 
notice substantially fulfils its work of intimating the parties concerned generally of the nature 
of the suit intended to be filed, it would be sufficient compliance of this section.’ 


[s 80.6] Notice: When to Be Given 


A notice given before the cause of action has arisen is invalid.“ 


[s 80.7] Notice Given Prior to the Coming into Force of Government of India 
(Adaptation of Indian Laws) Order, 1937 


Where for the purpose of instituting a suit against the secretary of state, a notice was served 
under section 80, prior to the coming into force of Government of India (Adaptation of Indian 
Laws) Order, 1937, but the suit was lodged after the aforesaid order came into force, the suit 
is saved by virtue of paras 9 and 11 of the Preamble to the aforesaid Order.” 


59. New India Assurance Co Ltd v DDA, AIR 1991 Del 298. 

60. Ghanshyam Dass v Dominion of India, (1984) 3 SCC 46. 

61. Bihari Choudhary v State of Bihar, AIR 1984 SC 1043: (1984) 1 SCC 627. 

62. Bihari Choudhary v State of Bihar, AIR 1984 SC 1043 : (1984) 1 SCC 627. 

63. Ghanshyam Dass v Dominion of India, (1984) 3 SCC 46. 

64. Kessoram v Secretary of State, AIR 1927 Cal 74 : (1928) 54 Cal 969; Bhairabendra Narain Bhup v State 
of Assam, AIR 1953 Assam 162; Braham Dutt v East Punjab Province, AIR 1958 Punj 351 : (1958) Punj 
244; Chunilal v State of Madras, AIR 1958 AP 670. 

65. Thakur Das v Tulsi Ram, AIR 1940 Lah 455. 


Notice Sec 80 985 


[s 80.8] Sufficiency of Notice 


In Secretary of State v Perumal,® the High Court of Madras took the view that a notice by 
two out of three plaintiffs was sufficient. Such a view is not correct in view of the subsequent 
Privy Council decision in Bhagchand v Secretary of State.°’ Later, the same high court changed 
its former view and held that a notice by one of two plaintiffs was not valid,®* and this was 
approved by the Privy Council. The principle deducible from these decisions is that there 
must be identity between the person who issues the notice and the person who brings the suit. 
Accordingly, when a person carries on business in a particular name and style but issues notice 
in his own name, the suit should also be instituted in his name.”° Where the notice was issued 
in the name of the concern but the suit was instituted in another name as the proprietor of 
that concern, the notice was held to be bad.” But where notice was issued in the name of the 
firm before its dissolution and the suit was filed after such dissolution by one of the partners 
authorised to collect its outstandings, the notice was held to be valid.” Where notice was 
issued in the name of Koshikode Lime Centre but the suit was in the name of Koshikode Lime 
Centre, by proprietor, PP Abubaker, it was held that though there was difference in the names, 
there was no possibility of any confusion in the mind of the defendant as regards the identity 
of the party.” But where the notice was issued on behalf of Ramjilal Giriraj Prasad and the suit 
was filed in the name of Ramjilal, described as the manager of the joint family business and 
the notice did not clarify that Ramjilal was the proprietor, it was held that the identity of the 
person suing and the person giving the notice was not established.”* Notice was issued in the 
name of the plaintiff’s mother in respect of a property. On the basis of that notice, suit could 
not be filed after her death in the son’s name when the son had, during his mother’s life-time, 
assigned all his rights in that property in the name of a third party.” A notice in the name of 
the concern, by which name and style the plaintiff, its sole proprietor, is carrying on business 
is valid in respect of a suit by the plaintiff described as the sole proprietor of such concern.” If 
there is difference in the names of the person giving the notice and the person who institutes 
the suit, the fact that no objection is raised by the defendant in the pleadings as to the validity 
of the notices indicates that the defendant did not consider the person suing as being one 
different from the person who issued the notice.” A joint notice by plaintiffs in two different 
suits complies with the requirements of the section.”* 


If notice has been sent to the state, it is not further necessary that the concerned agency of the 
state must also be served with notice.” In a Madras case, the plaintiff undertook construction 
work for the defendant. Defendant cancelled the contract. Subsequently, the plaintiff continued 
construction work on the basis of revised estimates. Defendant finally terminated the contract. 
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Plaintiff gave notice to the defendant under section 80 with reference to the earlier termination 
of the contract, while the suit, as filed, was based on subsequent termination of the contract. 
Notice was held to be invalid.® The notice must enable its recipient to identify the claimant. 
There should be identity between person issuing the notice and person instituting the suit. 
Any other view would amount to admitting implications or exceptions to the section which is 
not permissible under the section as interpreted in Vallayan Chettiar v Government of Province 
of Madras.’ From the contents of the notice given to the railway by the plaintiff (for damages 
for loss of goods carried by railway), it was clear that the railway had been put on notice of the 
claim on behalf of “Madras Heavy Chemicals”, irrespective of whether it was a proprietary or 
partnership business. What is required is that the circumstances which give rise to the claim be 
mentioned in the notice. It is really unnecessary that the respondent be also informed about 
the nature and constitution of the business as such. Judgement contains strong observations as 
to hyper technical defences by government.” Plaintiff, who originally belonged to the Prisons 
Department was later absorbed in the Labour Department. But still later, he was reverted to 
the Prisons Department. He challenged the reversion by notice under section 80. The order of 
reversion was later replaced by another order which was a repetition of the earlier order. It was 
held that fresh notice was not required.*? 


A single judge of the Allahabad High Court held that the “cause of action” in section 80 
means the reason which impels the plaintiff to seek a remedy or, in other words, that which, 
according to the plaintiff, gives him a right to sue the defendant. In the above case, the plaintiff 
who was a Rakshak in the Railway Protection Force, had been served with a chargesheet 
resulting ultimately in his dismissal from service and his departmental appeal against it was 
also dismissed. He then gave a notice to the General Manager of the Railway, challenging his 


removal from the Railway Security Force, para 2 of the notice was as under: 


That the plaintiff was removed from service by the order dated 30 August 1968 illegally 
and without giving reasonable opportunity of showing cause against the principles of 
article 311 of the Constitution. 


It was held that the notice did not give sufficient facts about the cause of action. The court 
expressed itself as under: 


It was not clear as to whether the plaintiff wanted to say that he was dismissed by an 
authority who was subordinate to that by which he was appointed. It is also not clear 
as to whether he was challenging the order of dismissal on the ground that no charge- 
sheet was served on him or that no enquiry was made against him or that he was not 
given an opportunity of adducing his evidence, or cross-examining the witnesses produced 
against him, or making his submission or that he was not at all heard in person, or that no 
copies of the relevant documents were furnished to him, or that the evidence was taken 
behind his back. The plaint, no doubt, gives the details of those facts on which the order 
of dismissal was impugned. The notice was, however, silent on the point. As pointed out 
earlier, the object of Section 80 of the Code of Civil Procedure notice is to enable the 
Government of India to consider its position and decide for itself as to whether the claim of 
the plaintiff should be accepted or resisted; and this the Government could do only when 
it was informed of the nature of the suit proposed to be filed and the facts on which the 
claim of the plaintiff was founded.” 
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With respect, this seems to be too technical a view of the matter. What the plaintiff has 
narrated in the notice seems to have been fairly sufficient to give an idea of the proposed suit. 
The mention of Article 311, made the notice intelligible enough, at least for the department 
for which it was meant. The notice under section 80 was issued to the railways for non- 
delivery of consignment. The notice was neither signed by the party nor his advocate; however, 
the identity of the person who gave notice, particulars of his client, value of consignment 
undelivered and its intended legal actions clearly spelt out a notice. It was held that notice 
complied with the requirement of section 80 of the CPC.*° 


In a suit for possession filed by the landlord against government, notice under section 
80 of the CPC is necessary. However, notice of termination of tenancy under section 106 
of the Transfer of Property Act, 1882, is no substitute for notice under section 80. Since 
suit for possession cannot be filed unless the tenancy is validly terminated and since notice 
under section 80 should contain the cause of action, hence a quit notice under section 16 of 
the Transfer of Property Act, 1882, cannot be said to be a composite notice under both the 
provisions.” 


The notice should state the names, descriptions and places of residence of all the plaintiffs. 
In a suit by 63 plaintiffs, notice contained the names, descriptions and places of residence 
of two of them only. The notice was held to be insufficient.® The notice must be such as to 
enable the addressee to identify the claimant.® A notice setting out the business address of a 
businessman need not give his residential address also.” 


[s 80.9] Substantial Compliance 


There are a large number of decisions laying down that a notice would be sufficient if it 
substantially fulfils its object in informing the concerned parties of the nature of the suit to be 
filed.” The Supreme Court, accordingly, has held that though the terms of the section have 
to be strictly complied with, that does not mean that the notice should be scrutinised in a 
pedantic manner divorced from common sense.” Nevertheless, the notice must convey to its 
recipient sufficient information to enable him to consider the claim.’ A notice which states 
that the cause of action and reliefs are set out in the copy of the proposed plaint annexed to 
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it as forming part of it is sufficient.” The ingredients of the notice are the name, description, 
place of residence and the relief which is proposed to he claimed. An incorrect statement of fact 
inadvertently made in the body of the notice relating to a matter which makes no difference 
to the real issue does not render the notice invalid.” If the notice substantially sets out the 
nature of the suit and the grounds of complaint, splitting up of the claim in different suits 
does not render the suits bad only because a joint notice in respect of the claims in the suits 
subsequently filed was given.” The fact that some of the reliefs claimed in the notice were 
given up in the suit also does not matter,” nor the fact that the amount claimed in the suit 
is less than that claimed in the notice.” The omission in the notice of one of the grounds on 
which relief is sought in the plaint also does not mean non-compliance of the section,” nor the 
fact that the notice mentioned an incorrect number of the railway receipt,” nor the fact that 
in a representative suit against government a plaintiff, who had joined in the notice had not 
joined the other plaintiffs in applying for permission to file such a representative suit,'°! nor 
the fact that the notice was signed not by the plaintiff but by some other person but under his 
authority and on his behalf.’ The notice does not have to state the section under which it is 
made so long as the ingredients of section 80(3) of the CPC have been substantially complied 
with. 


A notice addressed and delivered to the secretary to the government is not bad on the 
ground that it was not addressed to the government.!™ Where a notice which ought to have 
been addressed to the Secretary, Civil Supplies (Food Department), was addressed to the 
Secretary to the Commissioner of Civil Supplies and sent by the latter to the former, it was 
held that the section had been substantially complied with.!° When a notice addressed to 
a wrong person is forwarded to the right person, the object of the section is achieved and 
the notice is valid.!°° A notice claiming damages for loss of goods consigned to a railway for 
carriage, which was addressed to the Member-in-Charge, Railway Board, and was forwarded 
by him to the General Manager of the concerned railway was held to be sufficient.” In respect 
of such a claim against the railway administration, the section requires a notice delivered or left 
at the office of the General Manager of the railway to which it relates. It is not necessary that 
it should be addressed to the Union of India, though the claim made is against it.'** There is 
substantial compliance if the plaint sets out the correct number of a railway receipt, though the 
notice contains an incorrect number. Mis-description of the addressee may be condoned if, 
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in fact, the government or the public officer has not been misled.''® An averment in the plaint 
that “notice had been given” instead of “notice has been delivered” does not justify a dismissal 
of the suit.''' No fresh notice is necessary if the public officer on whom the notice has already 
been served is succeeded by another officer though the latter has to be impleaded.''* On the 
question of substantial compliance with this section, see the cases noted below.’ 


The words “cause of action” should be construed liberally in favour of the subject. The 
section does not preclude the plaintiff from putting forward fresh grounds in respect of the 
claim by reason of the fact that they had not been mentioned in the notice.'" 


If the sued public officer is a receiver appointed by the court, the application for leave to sue 
the receiver does not dispense with the necessity for notice.'"” 


It is permissible to give a combined notice under section 80 of the Code of Civil Procedure 
and section 106 of the Transfer of Property Act, 1882.6 


[s 80.10] Relief Claimed 


The cause of action to be stated in the notice is the bundle of facts which go to make up 
the right in respect of which the plaintiff proposes to sue. It may be that before the suit can 
be brought, that bundle of facts will be added to or subtracted from. A notice will not be 
invalidated, therefore, if it refers to a possible additional claim, consequent upon the cause 
of action specified therein and states that if such, additional claim arises, the plaintiff will 
sue also in respect thereof.''” A landlord served notice upon the State of Maharashtra on 
3 October 1966, terminating the monthly tenancy in its favour as from 31 October 1966. 
The state contended that the notice under section 80 was not valid as one of the essential 
ingredients of the cause of action for possession, that is, the termination of tenancy, was not 
in existence at the date of notice. It was held that the contents of the notice were sufficient to 
enable the state to realise what the consequences would be if there was no compliance made 
in terms of the notice. The notice did set out on payment of rent for more than six months 
and also that if default was made in payment of arrears of rent, a suit for possession would be 
instituted.'!® Moreover, an alternative and a lesser claim which is not mentioned in the notice 
cannot derogate from the plaintiff’s right to have the suit tried on the issue claimed in the 
notice.''? If in the circumstances of a particular case it is open to the court to give relief to the 
plaintiff against an ordinary defendant on the basis of the pleading of such a defendant without 
amending the plaint, the mere fact that the defendant is a government or a public officer does 
not debar the court from granting the relief on the ground that such an alternative relief was 
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not claimed in the notice.'2? Where a notice is served and on a subsequent discovery that a 
certain plot of land had been omitted from the notice, another notice adding the plot to the 
subject matter of the dispute is served, a suit filed more than two months after the first notice 
but within two months from the date of the second notice would not be bad so far as it relates 
to the plots mentioned in the first notice and relief as to those plots cannot be denied if the 
evidence justified that relief.'2! Where the railway administration made part payment in full 
settlement of a claim after service of notice and the plaintiff accepted the same under protest, 
if a new set of facts arises giving rise to a fresh cause of action, a fresh notice would be necessary 
in respect of such fresh cause of action.'?? Where there are several prayers in a plaint, the suit 
is good if the notice embodies only those reliefs which are claimed against the public officer.'*° 


By the notice given under section 80, relief proposed to be claimed was for a declaration 
that the employee’s resignation was invalid, on the ground that it was obtained by coercion 
and undue influence. In the suit, relief claimed was for a declaration that the order of 
acceptance of resignation was invalid. It was held that the notice was invalid, as relief claimed 
in the suit and cause of action of such relief were not specified in the notice. It was held that 
even if the acceptance of the plaintiff’s resignation was bad on any such ground, the suit 
cannot yet succeed for want of a valid notice under section 80 of the Code of Civil Procedure. 
The reason was that the order cannot be declared to be illegal unless a declaration was claimed 
to that effect, and a declaration to that effect could not be claimed in the suit unless it was 
specified in the notice as one of the reliefs proposed to be claimed in the suit, and the ground 
on which the suit was to be filed or the cause of action of the same were duly specified in the 
notice. !*4 


[s 80.11] Reply to Notice—Duty of Government 


These provisions cast an implied duty on all concerned governments and states and statutory 
authorities to send appropriate reply to such notices. Having regard to the existing state of 
affairs, directions were given to all concerned governments, central or state or other authorities, 
whenever any statute requires service of notice as a condition precedent for filing of suit or 
other proceedings against it, to nominate, within a period of three months, an officer who shall 
be made responsible to ensure that replies to notices under section 80 or similar provisions are 
sent within the period stipulated in a particular legislation. The replies shall be sent after due 
application of mind. Despite such nomination, if the court finds that either the notice has not 
been replied to or reply is evasive and vague and has been sent without proper application of 
mind, the court shall ordinarily award heavy cost against the government and direct it to take 
appropriate action against the concerned officer including recovery of costs from him.” 


[s 80.12] Rejection of Plaint 


Non-compliance with the requisites of this section’ or an omission of an averment in the 
plaint that notice required by this section has been served, will merit rejection of the plaint 
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under O VII, rule 11.7 But where the suit is against a public officer and a private individual 
and no notice is served on the public officer, the plaint is not to be rejected but the suit would 
be carried on with the name of the public officer struck off.'** This would also be the position 
where the suit is against government and a private person.'”” 


However, if notice has been served and a statement of service is not averred in the plaint, 
an amendment of the plaint in that respect should be allowed.'”° 


[s 80.13] Government Formally Joined 


It has been held that even in a case in which the secretary of state was a pro forma defendant 
(i.e., no relief had been asked against him), notice was necessary and that if no such notice was 
given, the name of the secretary of state would be expunged.’*' But such a course cannot be 
followed where such expunging is not possible without material change in the nature of the suit.’ 


[s 80.14] Waiver of Notice 


There can be no dispute to the proposition that a notice under section 80 can be waived. 
But the question is whether merely because in the amended written statement such a plea is 
not taken, it amounts to waiver.'*’ It is settled proposition of law that the provision under 
section 80, Code of Civil Procedure is mandatory but the right can be waived by the party 
for whose benefit it has been provided; and no suit can be instituted without service of notice 
because such service of notice either under section 80 of the CPC, or under the provisions of 
the relevant Act, for instance, the Municipality Act, 1872, in some cases, is required statutorily 
as a condition precedent.'™ It is competent for government to waive notice. The government 
may also be estopped from objecting to want of notice at a later stage of the trial on the ground 
that it must be taken to have been waived.” The right under section 80 may be waived by the 
party for whose benefit it is provided.'*° Thus, where the plea of want of notice was raised in 
the written statement but no issue was raised thereon in the courts below, the objection was 
not allowed to be raised for the first time in the second appeal. Such an objection was held to 
have been waived.'*” 


The requirement of section 80 is a procedural one and does not go into the root of the 
jurisdiction. Further, if the plea of want of notice is not being raised by the government in the 
written statement or additional written statement filed in the suit, then it would be deemed 
to have been waived.'** 
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It has been held by the Supreme Court that where the plea of want of notice under section 
80 was not raised by the government in the written statement or additional written statement, 
such defect will be deemed to have been waived.'” DK Jain, J, speaking for the bench in the 
above case observed as follows: 

Accordingly, we decline to interfere with the finding recorded by the High Court on 
this aspect of the matter. The High Court has held that having participated in the original 
proceedings, it is not now open to the Sate to raise a fresh issue as to the maintainability 
of the suit, in view of waiving the defect at the earliest point of time. The High Court has 
also observed that knowing fully well about non-issue of notice under Section 80, CPC the 
State had not raised such a plea in the written statement or additional written statement 
filed in the suit, and therefore, deemed to have waived the objection. It goes without saying 
that the question whether in fact, there is waiver or not necessarily depends on facts of each 
case and is liable to be tried by the Court, if raised, which, as noted above, is not the case 
here.'*° 


Where the amended portion of the plaint was not set out in the notice but no issue or 
argument was raised about it in the trial court, nor was it made a ground of appeal it was 
held that there was waiver.'*! However, when notice given in respect of original plaint as it 
originally stood and amended plaint was filed on the basis of entirely new cause of action, the 
fresh notice regarding this new cause of action was not given, the suit was not maintainable 
for want of notice.’ Likewise, though the state objected to the maintainability of the suit on 
the ground of want of notice but that objection was rejected by the lower appellate court and 
the state, though a party, did not raise the objection in the second appeal, it was held that the 
state was deemed to have waived the objection.'** But the High Court of Bombay has held 
that a waiver is an intentional relinquishment of a known right and where it is sought to be 
relied on by a party it is for that party to establish the circumstances under which he wants an 
inference of either, express or implied waiver to be drawn. It has further held that the section 
contains a bar against filing suits without notice and to that extent the matter relates clearly to 
the jurisdiction of the court and consequently the question of waiver either by the state or by 
a public officer cannot arise." The High Court of Orissa has also held that if the issue as to 
want of notice has been raised but not pressed in the trial court, the defendant state would not 
be estopped from raising it at the appellate stage since there is no estoppel against law.'*° It is 
submitted that these last two decisions require reconsideration. A majority of the high courts 
have taken a different view. Further, the section lays down only a condition on a plaintiff ’s 
right to maintain the suit. It does not restrict the jurisdiction of the courts, for, it does not 
say that no court shall entertain a suit where the notice has not been served. The notice is for 
the protection of the state and if, in a particular case it does not require that protection, it can 
lawfully waive its right thereto.'*° The Madras High Court has held that where the government 
waives notice under this section, such waiver is binding on all persons interested in the subject 
matter.“ Thus, where the secretary of state took objection to the sufficiency of the notice in 
his written statement but raised no issue on the point and took no objection during the trial, 
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it was held that another defendant could not raise this issue at a later stage as the secretary of 
state had waived notice.'** If the defendant wants to rely on the invalidity of the notice, it is for 
him to raise a specific issue on the point.'*” 


Section 80(2) of CPC was filed by the petitioner to seek the permission to institute suit 
without complying with the provisions of section 80 of the CPC, which was duly rejected. 
The hon’ble high court observed that the case is of urgent matter as is clear from the averments 
made in the suit and the application filed under section 80(2); thus, the requirement of notice 
was waived off.'® In a case relating to claim under the Fatal Accidents Act, 1885, it was held 
by the Gauhati High Court that where maintainability of the claim application was challenged 
by the opposite party, but no specific ground was taken as to why the application was not 
maintainable and at no stage the State took the plea of non-service of notice under section 80 
of the Code, the requirement of notice may be safely held to have been waived.” 


In a suit against Government, where notice had been given to the concerned government 
department which was a necessary party, in a proper manner, the requirement of notice upon 
other parties like State Government and others may be waived. It was held that on account of 


such technical defect, the suit should not be allowed to be defeated.!” 


[s 80.15] Notice to Government 


Where a suit is to be instituted against government, notice under this section must be 
given in all cases, whether the act in respect of which the suit is to be brought is purported to 
have been done in official capacity or not. This expression “in respect of any act purporting 
to be done by such public officer in his official capacity” refers to the public officer and not 
to government. This was made clear by the substitution of the words “by such public officer” 
for the words “by him” which occurred in the corresponding section 424 of the Code of Civil 
Procedure of 1882. 


Where suit is filed for recovery of money from the state government on a matter relating to 
the health department, then a summons served on the Chief Secretary is not valid.” A state 
electricity board is not government and its assistant engineer is not a public officer.'™ 


Uttar Pradesh State Handloom Corporation, Electricity Board or Food Corporation of 
India or any other statutory corporations are instrumentalities of the government and are 
“State” within the meaning of Article 12 of the Constitution of India. Nevertheless, they 
would not answer to the description of government as understood in law. Thus, the Uttar 
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Pradesh State Handloom Corporation not being the State Government within the meaning 
of section 80 of the CPC, notice for institution of suit against it would not be mandatory.'” 


[s 80.16] Notice to Public Officer: Act Purporting to Be Done in Official 
Capacity 


According to the Concise Oxford Dictionary, to “purport” in this context means to “be 
intended to seem”. Applying this meaning, the words “any acts purporting to be done by 
such public officer in his official capacity” mean any act “intended to seem” to be done by 
him in his official capacity.'* If the act was one such as is ordinarily done by the officer in 
the course of his official duties, and he considered himself to be acting as a public officer and 
desired other persons to consider that, he was so acting, the act clearly “purports to be done 
in his official capacity” within the ordinary meaning of the term “purport”.'°” Where in a suit 
against government for recovery of a sum of money, the allegation was that a postal clerk was 
guilty of negligence in that he paid the amount from the plaintiff’s saving account to a wrong 
person. The postal clerk was a necessary party and failure to give him notice rendered the suit 
liable to dismissal.'* A suit for compensation for medical negligence against the government 
hospital and the doctors working therein was filed, wherein a relief was also claimed against 
the doctor who attended to the patient. It was held that the doctor was discharging his duty as 
a public officer and separate notice to him under section 80 is necessary.” In a case where the 
official receiver of the Calcutta High Court was sued for negligence in that he failed to collect 
rents, Rankin CJ, held that the section applied to non-feasance as well as to misfeasance and 
referred to the definition of the word “act” in the General Clauses Act, 1897, as extending to 
illegal omissions.’ In a suit for refund of excess payment of royalty under section 20, Coal 
Mines (Nationalisation) Act, 1973, notice was sent to the district mining officer who was the 
authorised agent of the state to realise the royalty. State was not prejudiced. It was held that the 
notice was not invalid on the ground that it was not addressed to a secretary to government.'® 
A government servant sued individual government servants for damages, for pecuniary loss of 
position and prestige and mental agony, caused by the conduct of the defendants in creating 
false evidence, to implicate the plaintiff, resulting in the plaintiff’s reversion. The defendants 
pleaded that the acts were done in their official capacity and, therefore notice under section 80 
was necessary. Without deciding whether the act was connected with the official duties of the 
defendants, the trial court (and, on appeal the first appellate court), dismissed the suit, for 
want of notice. It was held by the high court, that the dismissal was illegal, as the judgements 
did not show how the acts alleged were connected with official duty. If the suit is filed against 
a public officer, then notice is mandatory only when the suit is in respect of an act purporting 
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to be done in his official capacity.’ Where a revenue officer is to be impleaded in a suit for an 
official act (alleged to be illegal), notice under section 80 is required.'® 


Where a public officer had not done any act in his official capacity, it was held by the 
Supreme Court that the suit could not be discussed for non-service of notice under section 80 
of the Code on the said public officer, if notice has been served on the State.’ In the above 
case, some lands had been transferred to the plaintiff in lieu of his acquired lands. The transfer 
was duly approved by the District Collector and mutation was allowed. Later on, the said order 
of approval was revoked and the land in possession of the plaintiff was delivered to District 
Education Officer. Explaining the requirement of notice under section 80 of the Code, Tarun 
Chatterjee J, speaking for the Supreme Court Bench observed as follows: 

The suit which is not in respect of any act done by the respondent No. 3, as a public 
officer, and in which no act of respondent No. 3 is either challenged or sought to be set 
aside is not a suit to which Section 80 of the CPC can very well apply. Therefore, in the 
facts and circumstances of the present case, the respondent No. 3 had not acted in his 
official capacity for which service of notice under Section 80 of the CPC was necessary. 
That apart, it is not in dispute that the respondent No. 2 was Administrator and overall 
in-charge including the Government Middle Schools (Students Institutions) in the District 
and the notice served on the State Government through District Collector of the District 
was sufficient compliance with the requirements of Section 80 of the CPC.'® 


Notice to government, as prescribed in the section, must be given in all cases whatever the 
nature of the suit.'® But notice to a public officer is necessary in those cases only where the suit 
is “in respect of any act purporting to be done by such public officer in his official capacity”. 
Therefore, if the suit does not relate to any act or omission purporting to be done by a public 
officer in his official capacity, this section will not apply.'®” It follows that notice to a public 
officer is not necessary where the act done by him is not within his sphere of duties. Thus, 
where a public officer took possession of property which he had no authority to seize and was 
sued for trespass, it was held that the suit was not against him in his official capacity but as a 
private individual, and therefore, no notice was necessary and for that purpose pleadings have 
to be examined.’ So also, when an investigating police officer assaulted a witness,'® or a 
sub-overseer was assaulted by his superior officer and the suit was for damages, the act 
complained of was not an act purporting to be done by the defendant in his official capacity, 
and, therefore, no notice was necessary.'”° No notice is necessary when the suit is not in respect 
of an act done by the public officer, although he is made a defendant, as when a collector is 
made a party defendant for the protection of the title of a minor;'’' or when the suit is against 
the official trustees for the determination of the rights of beneficiaries to trust funds in his 
hands;'”? or when the official assignee, as representing the estate of an insolvent, is made a party 
in a suit for declaration of title and no act of the official assignee is complained of except an 
objection to the entry of plaintiff's name on the record of the rights.’ The relief asked for in 
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a suit for a change or cancellation of an entry made by the registrar under the Madhya Pradesh 
Public Trusts Act, 1951, is not one against the government or the registrar personally and hence 
no notice is necessary for such a suit.'”* No notice is necessary in a suit against the common 
manager under section 95 of the Bengal Tenancy Act, 1885, to enforce a mortgage executed by 
a former manager. Such a suit is not against the manager personally and his omission to pay off 
the debt is not an act purporting to be done by him in his official capacity.’ So also, the mere 
setting up of a claim to property, for example, the debt due to insolvent on behalf of the estate 
which the official receiver represents, cannot be considered to be an act purporting to be done 
by a public officer in his official capacity.'”° In a suit against an official receiver of an estate for 
recovery of arrears of rent, notice is not necessary as the omission of the receiver to pay rent is 
not an act purporting to have been done by him in his official capacity.'” In a suit for royalty 
of lands in the possession of the receiver, non-payment of the royalty cannot be said to be an 
official act done by the receiver. Hence, this section does not apply.'”* Orders passed by the 
deputy commissioner and the commissioner under sections 68 and 61 of the Hindu Religious 
and Charitable Endowments Act, 1959, are judicial orders and a right to sue to set them aside 
is provided by section 62. In such a suit, no notice is required as the commissioner is not 
sued in his capacity as a public officer but as a statutory body.'”? The Orissa High Court has, 
however, held that although section 43(3) of the Bihar and Orissa Public Demands Recovery 
Act, 1914, provides for a suit, in a suit against the Director of Industries by a certificate-debtor 
against the rejection of his objection, notice is necessary.'*° 


The decisions are conflicting as to whether notice is necessary under this section when a 
public officer acts mala fide, that is, maliciously or dishonestly, it being held in some cases that 
it is not’?! while in others that it is'®? necessary. The former proceed on the ground that an act 
done mala fide by a public officer cannot be said to be an “act purporting to be done by such 
public officer in his official capacity”. The latter proceed on the ground that the section makes 
no distinction between acts done bona fide and acts done mala fide and that notice is necessary 
in every case where a public officer purports to act in his official capacity. Thus, a suit against 
a police officer, for having searched the house of the plaintiff, dragged him to the thana, and 
detained and kept him in confinement for several hours maliciously and without cause, could 
be filed according to the former view without notice because the officer having acted illegally 
and in bad faith could not be said to have acted in his capacity as a public officer.'®* Similarly, 
in a suit against a district magistrate and two officers of police for conspiracy and malicious 
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arrest and search, it was held that the suit was one in which the public officer was sued in 
respect of an act done in bad faith and therefore no notice under this section was required.'™ 
On the other hand, in Jogendra Nath Roy v Price'® where the plaintiff sued a district magistrate 
for damages for illegal and malicious arrest under a warrant, it was held that though the act 
was said to have been done maliciously, notice was necessary under this section. The court said: 


The section does not seem to us to warrant the drawing of any distinction between acts 
of this kind done inadvertently or otherwise. 


Following the above decision, the High Court of Allahabad, in a suit against a police officer 
to recover certain books seized by him in a search, said that if he seized the books, which 
was denied, he did so in his capacity of police officer and that notice was necessary under 
this section.'®* In a case decided by a Full Bench of the Madras High Court,'*’ A sued B and 
attached, before judgment, certain wood belonging to B. Thereafter, the village munsiff sold 
the wood for arrears of revenue due from B though there was no necessity to sell the whole 
and after retaining the amount due for arrears of revenue handed over the balance of the sale- 
proceeds to B, although he had knowledge of the attachment. Thereupon, A brought a suit 
against the village munsiff for damages, alleging that the munsiffhad colluded with B and paid 
the balance to him. The court found that the munsiff was aware of the attachment and that he 
dishonestly and fraudulently paid over the balance of the sale-proceeds to B. On the question 
of notice under this section, the Full Bench held that the munsiff was entitled to notice under 
this section, although he acted mala fide in the discharge of his duties, The general trend is that 
notice is necessary even if the act is mala fide'** or malicious.'* Accordingly, it has been held 
that this section applies in respect of a suit for malicious prosecution against a police officer.” 


[s 80.17] Suits on Contracts and Torts 


The High Court of Bombay had held in a series of cases that the requirement of notice was 
limited to suits on tort and that no notice was necessary in suits founded on contract.!®! In 


Prasaddas v Bannerjee,'”* Rankin CJ, said: 


It is, no doubt, broadly speaking, true that such a section as this is not intended to apply 
to actions ex contractu and there are other classes of actions no doubt which do not come 
within the meaning of the expression “in respect of any act purporting to be done by such 
public officer in his official capacity.” 


The learned Chief Justice then referred to the case of Sharpington v Fulham Guardians.” 
In that case, the guardians were under a public duty to supply a receiving house for poor 
children and had employed a builder to alter a mansion house so as to make it a receiving 
house for the children of paupers. The guardians were sued by the builder on the contract 
with him. Farewell, J, held that the guardians were not entitled to a special period of 
limitation provided by the Public Authorities Protection Act, 1893, because it was a breach 
of a private contract that was complained of and that it was not a complaint by a number 


of children or by a member of the public in respect of a public duty. In Rebati Mohan v 
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Jatindra Mohan,'”* the Privy Council, however, held that the section applies to suits on 
contrast. This decision has the effect of overruling a series of cases in which the requirement 
of notice was limited to suits on tort. 


[s 80.18] Declaratory Suits 


The section applies to suits for declaration.'” 


[s 80.19] Suits for Injunction 


There was, at one time, a conflict of decisions as to whether the section applied to suits for 
perpetual injunction. This conflict was resolved by the Privy Council in Bhagchand v Secretary 
of State’ approving Calcutta, Madras and Allahabad decisions,'”’ that this section and the 
corresponding section 424 of the previous Codes should be strictly complied with and that 
they applied to all forms of action and all kinds of relief. That decision overruled the Bombay 
decisions that no notice was necessary in a suit for injunction against a public officer or against 
the secretary of state even when the act to be restrained against might occasion serious or 
irreparable damage.” In delivering the judgment of the Board, Viscount Summer said: 


To argue, as the appellants did, that the plaintiffs had a right urgently calling for a remedy, 
while Section 80 is a mere procedure, is fallacious, for Section 80 imposes a statutory and 
unqualified obligation upon the court. So, too, the contention that the “act purporting to 
be done by the collector in his official capacity, in respect a which” the suit was begun, was 
his threatened enforcement of payment is fallacious also, since the illegality, if any, is in the 
order for recovery of the tax. If that was valid, there was nothing to be restrained. Hence, 
though the act to be restrained is something apprehended in the future, the act alone “in 
respect of which” the suit lies, if at all, is the order already completed and issued. 


In a Bombay case, it was left open whether if with notice of a suit the intended defendant 
proceeded to act in such a way as to anticipate a hostile order of the court in the intended 
suit, the court could restore the status quo ante on an interlocutory application before the 
trial.” The section applies to all suits for injunction perpetual and prohibitory as well as 
mandatory.” The decision in State of Bihar v Raghunandan Singh that the section has no 
application to future acts and that accordingly, no notice is necessary for a suit for permanent 
injunction restraining the government from settling the ghat in future is, it is submitted, not 
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correct. A suit for injunction filed against the government seeking restrain on encashment of 
bank guarantee furnished by the plaintiff, the suit was filed without taking leave of the court 
and without serving notice to government under section 80. The court, before granting the 
injunction, ordered the notice to be issued to the government. The suit is not bad for want of 
notice under section 80. An application for injunction in a pending arbitration proceeding 
under the Arbitration Act, 1940 being not a suit, the provisions of section 80 of the CPC 
will not be attracted. Section 41(a) of the Arbitration Act, 1940, makes procedural rules of 
the CPC applicable to the proceedings pending in the court only and, therefore, there is no 
necessity of service of notice under section 80. 


In a suit for grant of permanent injunction under the J&K Civil Procedure Code (Smvyt. 
1977), where no notice was issued to government and no leave was obtained from the court 
to institute the suit and service of notice had not been waived by the authorities, it was held 
that the court had no jurisdiction to grant interim relief when such interim relief had not even 
been prayed for.*™* 


[s 80.20] Withdrawal of Suit 


A plaintiff, who gives a notice under this section and institutes a suit before the expiry of 
the two months prescribed in the section and is permitted to withdraw that suit with liberty to 
institute a fresh suit, is entitled to institute a fresh suit without a fresh notice.*” The Supreme 
Court has affirmed this position.” One of the grounds under which withdrawal be permitted 
with liberty to sue afresh is that a suit must fail by reason of some formal defect. Non-service of 
notice under section 80 of the CPC is a formal defect on the basis of which a suit has failed.*”” 


[s 80.21] By What Name Public Officer to Be Sued 


The suits referred to in this section are suits against the public officer personally in respect 


of acts done in his official capacity. The public officer cannot be sued by his official name 
unless he is a corporation sole.” 


[s 80.22] Death of Complainant After Notice but Before Suit 


In some decisions, a view was taken that when a claimant gave notice but died before filing 
a suit, the notice did not ensure for the benefit of his legal representatives and that a suit by 
them without a fresh notice was not maintainable.2” But a different view was taken where one 
of the plaintiffs, who alone had served notice, died pending the suit. The suit was continued 
by his transferees who were on record as co-plaintiffs. It was held that the suit did not fail.?'° 
The question as to whether a notice under section 80 is valid or not is a question of judicial 
construction. Section 80 of the CPC is but a part of the Procedure Code passed to provide the 
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regulation and machinery, by means of which the courts may do justice berween the parties. 
It is, therefore, merely a part of the adjective law and deals with procedure alone and must be 
interpreted in a manner so as to subserve and advance the cause of justice rather than to defeat 
it. As far as possible, no proceedings in a court of law should be allowed to be defeated on mere 
technicalities. This is the principle on which our laws of procedure are based.*"' 


[s 80.23] Amendment of Plaint 


Where notice of a proposed suit is once given, it is not necessary to give a fresh notice of two 
months if the plaint has to be amended owing to discovery of facts not within the plaintiff's 
knowledge at the time of the institution of the suit,”? or for adding further grounds for the 
cause of action already disclosed,?'3 or when new facts have arisen subsequent to the suit.?!* 
No notice is necessary for an amendment which does not call for any new relief or introduce a 
new cause of action.?!° That would also be so when facts on which the amendment is proposed 
to be made, are already on record and therefore do not cause any surprise or prejudice to the 
other side.*!® But no amendment will be allowed if the effect of the amendment is to convert 
the suit into another of a different character, e.g., a suit based on negligence into one based on 
nuisance. In such a case, a fresh suit must be brought after giving fresh notice as required by 
this section.*’” 


There can be no dispute to the proposition that a notice under section 80 can be waived. 
But the question is whether merely because in the amended written statement such a plea is not 
taken it amounts to waiver. Even otherwise when in the suit itself, Issue No 4 had been raised 
as to whether or not there was a valid and appropriate notice under section 80. Such a point 
having been taken in the original written statement and an issue having been raised, it was not 
necessary that in the amended written statement such a plea be again raised. If the original 
notice was only in respect of a claim under the plaint as it originally stood that claim was on 
the basis that there was a concluded contract and that the appellants had already acquired 
rights in the mill and the lands. Those reliefs were not maintainable and were given up before 
the appellate court. The amended plaint was on an entirely new cause of action. It was based 
on facts and events which took place after the filing of the original plaint. It was a fresh case. 
The claim was for specific performance of the agreement alleged to have been entered into on 
29 December 1978. Admittedly, no notice under section 80, CPC was given for this case. As 
there was an issue pertaining to notice under section 80, the trial court should have dealt with 
this aspect. The trial court failed to do so. It was then pressed before the appellate court. The 
finding in the impugned judgement that the suit based on this claim was not maintainable is 
correct and requires no interference. If a new cause of action is being introduced, a fresh notice 
under section 80, CPC would be required to be given. The same not having been given, the 
suit on this cause of action was not maintainable.*"® 
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[s 80.24] Notice to Collector 


A collector is entitled to notice under this section of a suit for damages in respect of an act 
done by him in his official capacity as agent of the court of wards, but he is not entitled to 
such notice if he is sued or joined as a party not by reason of any act purporting to be done 
by him in his official capacity, but merely for the protection of a minor's title.*!? This section 
does not apply to a suit to contest the legality of the collector's decision as to levy of assessment 
of land revenue, brought pursuant to an undertaking given under section 14 of the Bombay 
City Land Revenue Act II of 1876 within 30 days from the decision. The reason is, first, that 
there is a conflict between that Act which is a special Act and the provisions of this section 
(General Act), and, secondly, that the Act itself draws a distinction between suits brought on 
account of land revenue and suits brought on account of acts done in their official capacity by 
the collector or any of his assistants and section 80 refers to the latter class of suits and not to 
the former.*”° 


[s 80.25] Notice to Cantonment Committee 


Cantonment Committee constituted under the Indian Cantonments Act, 1889, is a “public 
officer” within the meaning of this section.”! 


[s 80.26] Notice to Coal Mines Provident Fund Commissioner 


The Coal Mines Provident Fund Commissioner is not a public officer within the meaning 
of the term in section 2(17)(h) of the Code of Civil Procedure, 1908.2” 


[s 80.27] Municipal Council and Village Panchayat: Notice Not Necessary 


A municipal council is not a public officer and no notice is necessary when a suit is filed 
against a municipality.” A village panchayat also is not a public officer.”** The commissioner 
of a municipal corporation is a public officer but not the port commissioners of Calcutta.?2° 
A suit against the director of municipal administration for restraining him from implementing 
a motion of non-confidence passed at a meeting alleged to be illegal necessitates a notice.22” 


It has been held by the Supreme Court ** that a municipal council is not a public officer 
and no notice is necessary when a suit is filed against a municipality. Therefore, the question of 
sufficiency of notice under section 80 of the CPC does not arise at all. 


[s 80.28] Notice to Official Assignee 


The official assignee is a public officer, and he is entitled to notice under this section before 
a suit is filed against him in respect of any act purporting to be done by him in his official 
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capacity.” The same rule applies to a receiver appointed under the Provincial Insolvency Act, 
1920.2%° But no notice is necessary when the official assignee or receiver is made a party to a 
suit to realise a charge on the property of the insolvent which has vested in him and no act 
or omission on the part of the receiver is alleged.**' The Bombay High Court had held that 
no notice was necessary in a suit to restrain an official receiver from selling goods claimed by 
the plaintiff; but as stated above, this case has been overruled by the Privy Council.” The 
Lahore High Court had accordingly held that in such a case, notice is necessary.” In a suit to 
set aside a sale by an official receiver, the receiver is a necessary party and notice must be served 
upon him under this section.”” A suit against the official receiver by the wife of an insolvent, 
for a declaration that she is entitled to retain certain property as long as her claim for dower- 
debts is not satisfied is liable to be dismissed for want of notice to the official receiver under 
this section.”*° 


[s 80.29] Notice to Receiver 


A receiver appointed in a suit is a public officer and is entitled, even after his discharge to 
notice before a suit is filed against him for acts purporting to have been done in his official 
capacity.” But no notice is necessary where the complaint is in respect of an act not done 
by him in his official capacity,” or where no relief is claimed against the receiver, as for 
instance where the suit is for a declaration that a mortgage executed by him is not binding 
on the estate.” A manager appointed in an administration suit with power to collect rent 
and royalties is a public officer and so notice is necessary when his official acts are the subject 
matter of the suit.” But this section does not apply to a case where a suit for possession is 
brought against the owner of the estate in respect of which a receiver is appointed and which 
suit the receiver has to defend.”*! 


[s 80.30] Notice to Official Liquidator 


The official liquidator, under the Companies Act, 2013, is an officer of the court and is a 
public servant and is entitled to notice under the section.” But no notice is necessary if the act 
complained of, is not an act done by him in his official capacity.’*° Judicial opinion is divided 
on the question of whether a liquidator appointed by the registrar under section 42 of the 
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Co-operative Societies Act, 1912, is a public officer within this section. Some decisions hold 
that he is,*** while others that he is not.” 


[s 80.31] Notice to Official Trustee 


By section 16 of the Official Trustees Act, 1913 (2 of 1913), it is enacted that nothing in 
section 80 of the CPC shall apply to any suit against the official trustee in which no relief is 
claimed against him personally. 


[s 80.32] Notice to Administrator-General 


By section 41 of the Administrator General’s Act, 1913 (3 of 1913), it is enacted that 
nothing in section 80 of the CPC shall apply to any suit against the Administrator-General in 
which no relief is claimed against him personally. 


[s 80.33] Notice to Common Manager Appointed Under Section 95 of the 
Bengal Tenancy Act 8 of 1885 


Such a manager is a public officer within the meaning of this section, and he is entitled to 
notice under this section.™ This proposition was disputed before the Privy Council. Their 
Lordships did not decide whether the manager was, or was not, entitled to notice; but held 
that the omission of a manager to redeem a mortgage by a former manager was not an act 
purporting to be done in his official capacity so as to make notice necessary.**” 


[s 80.34] Limitation 


In computing the period of limitation, prescribed for a suit under this section, the period 
of the notice should be excluded.” 


[s 80.35] Place of Suing 


Where a suit was filed by the Chairman of the Marine Products Export Development 
Authority, claiming that he was entitled to provident fund and gratuity, making the Union 
of India and the said authority as defendants, the suit filed after the expiry of two months 
period from the date of issuing notice under section 80 of the CPC would not be barred by 
limitation on the mere ground that section 80 is not applicable to the Marine Products Export 
Development Authority.“ Time spent in service of notice under section 80 is to be excluded 
in computation of limitation. If a Sunday intervenes, that also is to be excluded.?” 
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[s 80.36] Notice Not Part of the Cause of Action 


Though a notice under this section is necessary before a suit can be filed, it is not part of 
the cause of action and consequently, a court which has otherwise no jurisdiction to entertain 
a suit does not get jurisdiction to entertain it on the ground that the notice was issued within 
its jurisdiction,?”! 


[s 80.37] Suit Under O XXI, Rule 63 


The High Court of Punjab took the view that no notice is necessary for a suit under 
O XXI, rule 63 as the government was a party to the claim proceedings and the suit was only 
a continuation thereof.* In consonance with this proposition, the Allahabad High Court also 
held that where on dismissal of an objection by the collector in proceedings for recovery of 
arrears of income tax, the objector files a suit under O XXI, rule 63, sucha suit is in continuation 
of the claim proceedings under O XXI, rule 58 and hence no notice is necessary.””’ This is no 
longer good law, for the Supreme Court has rejected the proposition that a suit under O XXI, 
rule 63 is either a continuation of the objection proceedings under O XXI, rule 58 or is a 
form of appeal against the order passed in them and emphasised that these proceedings under 
O XXI, rule 63 were in the form of a suit and such a suit being against government required 
notice.” Rule 63 of O XXI has been deleted by the Code of Civil Procedure (Amendment) 
Act, 1976 (104 of 1976); hence, these decisions have only academic value. 


[s 80.38] Constitutionality of the Section 


5} i: ppor -n 255 
The provision as to notice is not repugnant to Article 14 of the Constitution of India. 


[s 80.39] Railways 


Before the enactment of the Government of India Act, 1935, it had been held that if a 
railway was owned by government, a suit for a claim against the railway administration must be 
brought against the secretary of state after notice under this section.” Notice of a claim to the 
railway administration under section 77 of the Railway Act, 1890, does not dispense with the 
necessity for notice under this section to the secretary of state.” Omission by the defendant 
to reply to a notice under section 80 may, along with other facts, be relevant for assuming that 
the defendant was not ready and willing to go to arbitration.” The notice under section 80 
was neither signed by the party or his advocate; however, the identity of the person who gave 
notice, particulars of his client, value of undelivered consignment and its intended legal actions 
clearly spelt out a notice. It was held that notice complied with the requirement of section 80 
of the Code of Civil Procedure.” In a suit against the railways, the notice under section 80 was 
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sent to the Union of India as represented by the Chief Commercial Superintendent (Claims) 
and not to the General Manager of Railways, as provided by section 80. It was held that such a 
notice is no notice under that section; hence, it is to be regarded as there being no compliance 
with the requirement of section 80. It cannot be contended that a notice under section 78B 
of the Railways Act, 1890, was properly given, or that it would be tantamount to a notice 
under section 80. The scope of section 78B of the Railways Act, 1890, and section 80, are 
completely different from each other and one is not an alternative of the other.” Suit was 
filed against the Central Government relating to railway. Notice was left at the office of the 
General Manager. Notice so left at the office was held to have duly complied with the statutory 
requirement under section 80 of the Code of Civil Procedure. It was held that personal notice 
is not a condition precedent to the institution of the suit.’ But as a result of the amendment 
of the section in 1948 in its present form, it is no longer necessary to send two notices, one to 
the government and another to the railway authorities. The two notices can be combined and 
sent to the authority named in the section.*” A notice under this section would be treated as 
a combined notice both under this section as well as section 77 of the Railways Act, 1890.7° 
There is a difference of opinion on the question as to whether when goods are carried by more 
railways than one, a notice should be given to all of them. One view is that for the purpose of 
this section, each railway must be regarded as a distinct legal entity and accordingly a claim 
must fail if no notice is given to the particular railway against which relief is claimed.’ A notice 
to the general manager of the railway and copies thereof to the general manager of another 
railway is sufficient.” The contrary view is that as all the railways are owned by government, 
a notice as provided under section 80 is a notice to government which would consequently 
be liable and that it is not necessary that all the railways should have separate notices.” The 
submission is that the latter view is in consonance with the realities since all railways are owned 
by government. Besides, under the Railways Act, 1890, each railway has no legal entity and the 
railways are divided into different zones only for expediency. On the question of sufficiency of 


notice to railways administration, see the cases noted below.*” 


[s 80.40] Sub-section (2) 


The requirement of notice under this section was condemned on several occasions—both in 
judicial pronouncements and otherwise. The ground for such condemnation was that it made 
an unjustified discrimination between suits against citizens and those against governments and 
public officers. There was considerable justification in the condemnation in view of the fact 
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that in the 21st century, governments have ventured in a big way in ordinary commercial and 
trading activities and do no longer confine themselves to what are known as sovereign acts. 
In view of this criticism, it was proposed that the section should be omitted from the CPC; 
but the joint committee of Parliament, to which the Amendment Bill 1974 was referred, 
ruled that the proposed deletion would not be in public interest and might encourage some 
persons to file suits against government and obtain ex parte reliefs and thus, hinder the pace 
of developmental activities. The committee, accordingly, recommended the retention of the 
section but sought to reduce the rigour of it by proposing certain relaxations. These relaxations 
are subject to two conditions. Sub-section (2) of section 80 of the Code of Civil Procedure 
permits a suit to be filed without notice if: 


(i) it is for obtaining an urgent or immediate relief; and 
(ii) leave of the court is obtained thereof. 


The sub-section further provides that the court shall not grant relief, including an interim 
relief, without giving an opportunity to the defendant government or public officer of being 
heard. The proviso to sub-section (2) of section 80 further makes it mandatory for the court 
to return the plaint for presentation to it after complying with the necessity of notice if it is 
satisfied after hearing the parties that no urgent or immediate relief need be granted. These 
restrictions have the effect of retaining the discriminatory character of the provision for notice 
which was complained of. The urgency for which an interim relief is intended to be prayed 
for might also in some cases lose much of its meaning where during the interval between the 
filing of the suit and giving opportunity for being heard, the court is faced with fait accompli 
especially in matters where possession of property is threatened. Courts have the power of 
vacating ex parte interim reliefs granted by them in suitable cases where a defendant makes 
such an application. Such a power is an adequate safeguard against interim orders unjustifiably 
obtained. 


In Sudhir Kumar Sharma,’ the Supreme Court examined the power of a court under 
section 80(2) in granting leave for exemption. In this case, a suit was filed by the respondent 
against the State in which an interlocutory application (IA) was instituted seeking leave of the 
court under section 80(2). The State on the other hand also filed an IA under O VII, rule 11 
for non-compliance of section 80(1). The State’s [A was heard and rejected by the trial court. 
The high court on appeal held that in view of the fact that the trial court had heard the State's 
IA even though the respondent's application under section 80(2) was pending for decision, it 
could be presumed that the application under section 80(2) was allowed and, hence, plaint was 
not liable to be rejected for non-compliance of section 80(1). The Supreme Court, however, 
reversed the view taken by the high court and held that a suit filed without complying with 
section 80(1) cannot be regularised simply by filing an application under section 80(2). When 
an IA under section 80(2) is filed, a court has to consider the facts and circumstances in which 
the leave was sought for filing the suit without issuance of notice under section 80(1). 


[s 80.40.1] Two options 


A plaintiff intending to institute a suit against the government has two options before him. 
He may file a suit after serving two months’ notice under section 80 of the CPC or he may file 
a suit without serving a notice. But in the latter event, he may satisfy the court that an urgent 
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and immediate relief was required and he must also obtain previous leave of the court. In the 
event of the first course being adopted, the suit cannot be filed before the expiry of two months 
of giving of the notice. This explains the reason for using the word “shall” in sub-section (1) of 
section 80 by Parliament. However, in the second case, he has the choice to file the suit without 
giving the requisite notice, but only after obtaining leave of the court. It is for this purpose, the 
word “may” has been used in section 80(2).*” 


[s 80.40.2] “Urgent or Immediate Relief” 


Sub-section (2) of section 80 of the Code of Civil Procedure, has been introduced in the 
amended Code of Civil Procedure with a view to mitigate the rigours of sub-section (1) of 
section 80 and to enable a person to seek urgent and immediate relief. It is in the nature of 
an exception to section 80(1) and enables the plaintiff to file a suit to obtain an urgent and 
immediate relief without serving any notice as required by sub-section (1), subject to the 
condition that such a suit has to be filed with the leave of the court. The most important 
condition envisaged under section 80(2) is relating to urgency in the matter. Where the court 
is satisfied that urgent and immediate relief is required and the plaintiff would not be in a 
position to wait for the period of notice to expire, leave may be granted to a plaintiff to file suit 
against the state without service of notice contemplated under section 80(1). Even in such cases 
where leave is granted, the court is enjoined not to grant relief in the suit, whether interim or 
otherwise, without giving the state reasonable opportunity of showing cause in respect of the 
relief sought for in this suit. As indicated in the proviso, if upon hearing the parties, the court is 
satisfied that no urgent or immediate relief need be granted, the court is to return the plaint for 
presentation after complying with the requirement regarding service of notice contemplated 
under section 80(1). It is thus clear that section 80(2) has been introduced with a view to 
entertain suits where urgent or immediate relief is required to be given.’ 


Sub-section (2) of section 80 of the Code mellows down the rigours of the requirement 
of service of notice for suits against government, by providing that the requirement can be 
dispensed with the leave of the court truly when urgent and immediate relief is to be granted. 
However, it has been laid down that before granting relief, opportunity should be given to the 
government to show cause.””' DK Jain J, speaking for the Supreme Court Bench in the above 
case, observed as follows: 

16. Thus, from a conjoint reading of sub-section (1) and (2) of s 80, the legislative 
intent is clear, namely, service of notice under sub-section (1) is imperative except where 
urgent and immediate relief is to be granted by the Court, in which case a suit against the 
Government or a public officer may be instituted, but with the leave of the court. Leave of 
the court is a condition precedent. Such leave must precede the institution of a suit without 
serving notice. Even though s 80(2) does not specify how the leave is to be sought for or 


given yet the order granting leave must indicate the ground (s) pleaded and the application 
of mind thereon.””” 


Where suit against government is instituted without notice under section 80 of the Code 
of Civil Procedure but after obtaining leave of the court, the judgment and decree cannot be 


interfered with or the ground that the suit was filed without notice under section 80 of the 
Code of Civil Procedure.’” 
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In a suit against a public officer, the court granted ex parte temporary injunction as an 
interim relief on the ground of urgency by invoking its inherent powers. Such an order could 
not be justified. Where there are provisions for dealing with certain matters in the CPC, resort 
to the inherent powers of the court overriding those provisions is prohibited. If an urgent or 
immediate relief has to be given to the plaintiff, the provisions of the CPC can be dispensed 
with under section 80(1). But if, after hearing both parties, the court comes to the finding 
that no urgent or immediate relief need be granted in the suit, the plaint will be returned for 
compliance with the requirements of section 80(1). Therefore, even in the matter of an urgent 
or immediate relief (interim or otherwise), the court cannot dispense with giving to the other 
party an opportunity of showing cause in respect of the relief prayed for in the suit.?” For 
the purpose of section 80(2), what is material in the grant of leave is the urgency of the relief 
sought and not the merits of the case.””? The Allahabad High Court has held that where the 
plaintiff wants a temporary injunction to restrain the government from holding an auction, 
service of notice under section 80 cannot be dispensed with. If the case is not urgent, this is 
the ordinary rule.’”° Leave under section 80(2) would be granted if the purpose of suit would 
be frustrated if notice was required to be served.’”” 


In a suit against government, the leave to proceed without service of notice, as contemplated 
under sub-section (2) of section 80 was refused by the trial court. The plaint was returned to 
the plaintiff and there was no suit before the trial court. The high court in revision passed 
interim order directing the parties to maintain status quo. At the time of final disposal, the 
high court vacated the interim order and remitted the matter to the trial court on concession 
that the order of the trial court was a non-reasoned order. It was held by the Supreme Court 
that the trial court was bound to consider the question of grant of leave afresh.” ® 


It was further held by the Supreme Court in the above case that in a suit against government, 
where leave to proceed without notice is refused by the trial court, superior courts can grant 
such leave, as otherwise, in an emergent situation, litigants may be left without remedy once 
such leave is refused and they may be required to wait out the statutory period of two months 
after giving notice under section 80 of the Code of Civil Procedure.’” 


However, where suit against government authorities is instituted without notice under 
section 80 of the Code and the application for grant of leave is refused by the trial court, there 
is no suit before the court and the court has no authority to grant interim relief.7*° 


[s 80.40.3] Service of Notice 


“Giving” of anything as ordinarily understood in the English language is not complete 
unless it has reached the hands of the person to whom it has to be given. In the eye of law, 
however, “giving” is complete in many matters where it has been offered to a person but not 
accepted by him. Tendering of a notice is in law, therefore, giving of a notice even though 
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the person to whom it is tendered refuses to accept it. We can find, however, no authority or 
principle for the proposition that as soon as the person with a legal duty to give the notice 
despatches the notice to the address of the person to whom it has to be given, the giving is 
complete.”*! 


Therefore, mere despatch of notices to the address of the persons is not sufficient, and it 
must be actually either delivered or tendered to the person/s to whom they are required to be 
given under section 80(1) of the Code of Civil Procedure.” 


In a suit against the railways, the notice under section 80 was sent to the Union of India as 
represented by the Chief Commercial Superintendent (Claims). It was not sent to the General 
Manager of Railways. It was held that there had been no compliance with the requirements 
of section 80 and the suit was bound to fail on such account. It cannot be argued that a 
notice under section 78B of the Indian Railways Act, 1989 was properly given, and would 
tantamount to a notice under section 80 of the CPC. The scope of section 78B of the Indian 
Railways Act and section 80 of the CPC are completely different from each other and one is 
not an alternative of the other.”* 


The removal of encroachment by demolition of plaintiffs hotel by defendant, by 
Administrator of Municipal Corporation, the act being done in official capacity, the statutory 
notice under section 401(2) of the Madhya Pradesh Municipal Corporation Act, 1956 
(23 of 1956) was necessary prior to filing suit for recovery of damages against defendant. 
Service of notice by father of the plaintiff under section 80 of the CPC to defendant's father is 
not sufficient. Plaintiff being the aggrieved party himself ought to have served notice; therefore, 
the suit is not maintainable.” 


[s 80.40.4] Specific Order 


Where there is application by the plaintiff for leave, the court must pass a specific order 
pp y p 
thereon.*® 


Application was made by the plaintiff for leave to institute a suit without serving notice 
under section 80(1). It was held that the court must pass specific order on the application, 
considering the nature of the case and reaching conclusion as to whether or not immediate 
relief is required to be afforded.” Section 80(2) does not prescribe any form or manner in 
which leave of the court for institution of the suit under section 80(2), without notice under 
sub-section (1), has to be granted. Where a suit is instituted without notice, in expectation of 
leave under section 80(2), return of the plaint is permissible only if the court is satisfied that 
no urgent or immediate relief is needed.” Where a plaintiff files an application for leave under 
section 80(2), it is incumbent on the trial court to have passed a specific order. This could be 
done by taking into account the nature of the case, and also on reaching a conclusion as to 
whether or not immediate relief is required to be afforded to him. Trial court must apply its 
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mind. No doubt, the trial court can return the plaint, but that can be done only if it is satisfied 
that no urgent or immediate relief need be granted in the suit.*** 


Dismissal of suit for want of notice under section 80 is wrong when application under 
section 80(2) is pending for grant of leave.* 


[s 80.40.5] Implied Leave 


Section 80 does not prescribe any form or manner in which leave of court for institution 
of the suit under section 80(2) without notice under sub-section (1) has to be granted. What 
it says is only “with the leave of the court, without serving any notice as required by sub- 
section (1). Leave need not be by a formal order. It can be implied also and could be gathered 
from what the court does. Proceeding with the suit after the objection, by considering any 
relief, could be a visible manifestation of an implied leave being granted. Section 80(2) does 
not specify how the leave is to be sought for, or given. In such cases, the mode or form of 
request or grant is not material. What is material is only the substance whether there was a 
proper request and whether it was considered and granted. Request with grounds, if any, 
must be there, and there need only be indications, as to whether the request is allowed or not. 
A reasoned order may be good and an application is also appreciable, but neither of these is 
mandatory.””? 


It appears from record that originally the suit was instituted without issuing notice, but 
on an objection taken by the office, an application was filed under section 80(2) of the Code 
of Civil Procedure to dispense with the issuance of notice on the ground of urgency, and the 
defendants in the suit had not chosen to file any counter and ultimately the said application 
was allowed and in view of the same even framing of issue on this point by the trial court 


may not be necessary and equally so even in appeal a point for consideration need not be 
framed.””! 


A perusal of sub-section (2) of section 80 of the CPC shows that no separate application 
and an express order are the essential requisites; such leave could be presumed; the leave need 
not be granted by passing a formal order. The leave under sub-section (2) of section 80 could 
be implied and could be gathered from what the court does. The prayer for leave could be in 
any form. From the reading of the plaint, it appears that the plaintiff has expressly prayed for 
leave to present the plaint under sub-section (2) of section 80 of the CPC and gave reasonable 
explanation in support of such prayers, the trial court has granted leave to the plaintiff to 
present the plaint in exercise of its power under sub-section (2) of section 80 of the CPC. The 
requirements of section 80(2) of the CPC were substantially complied with.” 


[s 80.41] Sub-section (3) 


Sub-section (3) is a relaxation, in that a suit is not to be dismissed for any technical error 
or defect, if, in the notice, there is sufficient material to identify the plaintiff and the cause 
of action and the relief claimed are substantially indicated. The sub-section is a legislative 
recognition of what the courts have been all along doing.” 
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[S 81] Exemption from arrest and personal appearance.—In a suit instituted 
against a public officer in respect of any act purporting to be done by him in his 
official capacity— 


(a) the defendant shall not be liable to arrest nor his property to attachment 
otherwise than in execution of a decree, and 


(b) where the Court is satisfied that the defendant cannot absent himself from 
his duty without detriment to the public service, it shall exempt him from 
appearing in person. 


[s 81.1] Otherwise Than in Execution of a Decree 


The object of clause (a) is to exempt a defendant who is a public officer from mesne arrest 


and his property from mesne attachment. (See O XXVII, rule 8.) 


[S 82] Execution of decree.—*”|[(1) Where in a suit by or against the Government, 
or by or against a public officer in respect of any act purporting to be done by him in 
his official capacity, a decree is passed against the Union of India or a State or, as the 
case may be, the public officer, such decree shall not be executed except in accordance 
with the provisions of sub-section (2)]. 


(2) Execution shall not be issued on any such decree unless it remains unsatisfied for 
the period of three months computed from the date of?’ [such decree]. 


2961 (3) The provisions of sub-sections (1) and (2) shall apply in relation to an order 
or award as they apply in relation to a decree, if the order or award— 


(a) is passed or made against *”’[the Union of India] or a State or a public 


officer in respect of any such act as aforesaid, whether by a Court or by any 
other authority, and 


(b) is capable of being executed under the provisions of this Code or of any 
other law for the time being in force as if it were a decree]. 


SYNOPSIS 


(s 82.1] Changes in the Section ...........:s00000+ 1012 


[s 82.1] Changes in the Section 


Leaving out the formal alteration made by the Adaptation of Laws Order, 1950, the words 
“where in a suit by or against the government, or by or against a public officer in respect of any 
such act as aforesaid, a decree is passed against the Dominion of India or a Province or, as the 
case may be, the public officer” were substituted by the Code of Civil Procedure (Amendment) 
Act, 1949, for the words “Where the decree is against the Dominion of India, or a Province or 
against a public officer in respect of any such act as aforesaid”. 


294. Substituted by Code of Civil Procedure (Amendment) Act, 1976 (104 of 1976), section 28 (w.e.f. 1-2-1977). 
295. Substituted by ibid for “such report” (w.e.f. 1-2-1977). 

296. Inserted by Act 32 of 1949. 

297. Substituted by the A.O. 1950 for “the Dominion of India”. 
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By the Code of Civil Procedure (Amendment) Act, 1956 (66 of 1956), the words “or 
within three months from the date of the decree where no time is specified” were inserted in 


sub-section (1).??° 


The Code of Civil Procedure (Amendment) Act, 1976 (104 of 1976) has modified 
sub-sections (1) and (2) with the object of simplifying the execution of decrees passed against 
the government or a public officer. As sub-sections (1) and (2) stood before this amendment, 
they ran as follows: 


(1) Where in a suit by or against the Government, or by or against a public officer in 
respect of any such act as aforesaid, a decree is passed against the Union of India 
or a State or, as the case may be, the public officer; a time shall be specified in the 
decree within which it shall be satisfied, and, if the decree is not satisfied within the 
time so specified, or within three months from the date of the decree where no time 
is specified, the court shall report the case for the orders of the State Government. 


(2) Execution shall not be issued on any such decree unless it remains unsatisfied for 
the period of three months computed from the date of such report. 


The Code of Civil Procedure (Amendment) Act, 1976 (104 of 1976) does away with the 


cumbersomeness and time-consuming procedure by eliminating: 
(i) the requirement of time to be specified for execution, 


(ii) the requirement of a report by the court to the state government if the decree has 
not been satisfied within the time set out therein; and 


(iii) suspension of execution for a further period of three months after the date of the 
report. 


Under the amended sub-section (2), the execution remains suspended for a period of three 
months only from the date of the decree. 


[s 82.2] Non-compliance with the Section 


Under the section, as it stood before its amendment, the decree could not be executed 
unless the three conditions set out above were complied with,” though the decree, for want 
of compliance, was not void.” In other words, the decree until such compliance was treated 
as inchoate and not in an executable stage, and therefore, the question of limitation which 
can be raised under section 47 could not arise.” The position then also was that if the decree 
did not specify any period for its satisfaction, the right to execute it could arise only after the 
expiry of three months from the date of the report, required to be made and the decree-holder 
had three years under Article 137 of the Limitation Act, 1963, to execute it from the date 
such decree became executable.*” As a result of the amendment, the period of suspension of 
execution is only three months from the date of the decree. That period is provided to enable 
the government to move its machinery to satisfy the decree. 
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Where an order of court directed the defendant to withdraw an order suspending the 
plaintiff forthwith, it was held that failure by him to comply with it was not contempt of court 
until the period prescribed in the section expired and, as the section then stood, the procedure 
laid down therein was exhausted.*°” 


3041 Suits by Aliens and by or against Foreign Rulers, Ambassadors and Envoys) 


305[§ 83] When aliens may sue.—Alien enemies residing in India with the 
permission of the Central Government, and alien friends, may sue in any Court 
otherwise competent to try the suit, as if they were citizens of India, but alien enemies 
residing in India without such permission, or residing in a foreign country, shall not 
sue in any such court. 


Explanation.—Every person residing in a foreign country, the Government of which 
is at war with India and carrying on business in that country without a licence in that 
behalf granted by the Central Government, shall, for the purpose of this section, be 


deemed to be an alien enemy residing in a foreign country. 


SYNOPSIS 


[s 83.1] Changes in the Section ............:1000+ [s 83.3] Alien Enemy Residing in India 
[s 83.2] Aliem Extemy.. ...........ccccssessessecesseratent with Permission of the 
Central Government..............:..c0ee0+2 1014 
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[s 83.1] Changes in the Section 


Section 12 of the Code of Civil Procedure (Amendment) Act, 1951 (2 of 1951), except 
for certain minor changes necessitated by the independence, practically reproduces the old 
section. So, the cases on different topics under the old section are retained and given below as 
providing helpful guidance on principles. 


[s 83.2] Alien Enemy 


As to who are alien enemies, see the undermentioned cases.*”° A person residing or carrying 
on business in a friendly country indefinitely occupied by the enemy is not hit by this section.” 
A resident of Pakistan who has come to this country on a casual visit is not an alien enemy and 
is entitled to file a suit for restitution of conjugal rights in the courts of this country.*°® Where 
suit is instituted after the close of the Indo-Pak conflict (1965) and after the Proclamation of 
Emergency has been revoked on 10 January 1968, there is no “enemy alien” and the suit is not 
barred by section 83 of the Code.” Where a suit is brought by a person residing in a foreign 
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country, which was not an enemy country at that time, the maintainability of the suit is not 
affected by the fact that subsequently, that country became an enemy country.*"° 


[s 83.3] Alien Enemy Residing in India with Permission of the Central 


Government 


A filed a petition in the Allahabad High Court for judicial separation against her husband. 
The parties were Germans, and the petition was filed while England was at war with Germany. 
At the time of filing the petition, A was residing in Lucknow apparently with the permission 
of the Government of India, while her husband was in Germany. After filing the petition, A 
applied for an order directing the summons together with a copy of the petition to be sent to 
the Probate, Divorce and Admiralty Division of the High Court in England for transmission 
to the Foreign Office for service upon the respondent. The court granted the application.*!! In 
a decision, the Calcutta High Court held that where there was no bar to the institution of the 
suit against the plaintiff at its commencement, but during its pendency, the plaintiff became 
disqualified to prosecute it as a result of the declaration of emergency by India, the proper 
order by the court is to suspend the trial during the period of the plaintiff's disqualification 
and not to dismiss it.*'” 


The words “may sue” are to be understood with reference to the point of time when the suit 
is instituted and not to any subsequent stage in the suit.*”” 


[s 83.4] Limitation 


Where the right of alien enemies to sue is suspended by an order of the government, the 
period during which the right is suspended will not be excluded from the time prescribed by 
the Limitation Act, 1963, for the suit.’ 


[S 84] When foreign States may sue.—A foreign State may sue in any competent 
court: 


Provided that the object of the suit is to enforce a private right vested in the Ruler of 
such State or in any officer of such State in his public capacity. 


[s 84.1] Private Right Vested in the Head of a State 


This section refers to those private rights of a state that must be enforced through a court 
of justice as distinguished from its political rights.” The expression “a private right” in the 
proviso means a private right vested in the head of the state or some public officer of such state 
and not the private right of its subject.*"® 


[S 85] Persons specially appointed by Government to prosecute or defend on 
behalf of foreign Rulers.—(1) The Central Government may, at the request of the 


Ruler of a foreign State or at the request of any person competent in the opinion 
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of the Central Government to act on behalf of such Ruler, by order, appoint any 
persons to prosecute or defend any suit on behalf of such Ruler, and any persons so 
appointed shall be deemed to be the recognized agents by whom appearances, acts and 
applications under this Code may be made or done on behalf of such Ruler. 


(2) An appointment under this section may be made for the purpose of a specified 
suit or of several specified suits, or for the purpose of all such suits as it may from time 
to time be necessary to prosecute or defend on behalf of such Ruler. 

(3) A person appointed under this section may authorise or appoint any other 


persons to make appearances and applications and do acts in any such suit or suits as 
if he were himself a party thereto. 


SYNOPSIS 


[s 85.1] Recognised Agents Specially 
Appointed Under This Section ......... 
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[s 85.1] Recognised Agents Specially Appointed Under This Section 


This section is an enabling section. It enables a sovereign prince or a ruling chief to prosecute 
or defend suits through recognised agents specially appointed in that behalf; it does not prevent 
the institution of a suit by a sovereign prince in his own name or through a recognised agent 
appointed under O III rule 2 [Code of 1882, section 371).*"” 


A plaint in a suit instituted on behalf of a ruling chief is signed by AB. At the time of signing 
the plaint, AB was not specially appointed to sue on behalf of the chief under this section. The 
plaint is nevertheless good if AB is subsequently appointed to sue on, behalf of the chief, and 
if the appointment is made before the expiration of the period of limitation prescribed for the 
suit.*'* In the undermentioned case, however, it was held that the provisions corresponding to 
this section, which are enacted for a privileged class of persons, must be strictly construed and 
that a subsequent authority obtained under this section for the first time after the presentation 
of the appeal against the dismissal of the suit cannot cure the defect.>"” 


The section does not require that notice should be given to the opposite party before 
a certificate is granted. When the consent of the government is sought to sue a ruler, the 
latter can ask the government for permission to be represented by an agent in the action.*° A 
certificate granted under this section is conclusive and not liable to be questioned in a court.*”! 


The abovementioned cases though decided under the old section, express the principles 
underlying the present section. 


[s 85.2] Discovery 


In England, a foreign state is not considered exempt from having to give discovery.>” 
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[[S 86] Suits against foreign Rulers, Ambassadors and Envoys.—(1) No *’’[* * *] 
foreign State may be sued in any Court otherwise competent to try the suit except 
with the consent of the Central Government certified in writing by a Secretary to that 
Government: 


Provided that a person may, as a tenant of immovable property, sue without such 
consent as aforesaid **“[a foreign State] from whom he holds or claims to hold the 
property. 

(2) Such consent may be given with respect to a specified suit or to several specified 
suits or with respect to all suits of any specified class or classes, and may specify, in 
the case of any suit or class of suits, the Court in which the *”[the foreign State] may 
be sued, but it shall not be given, unless it appears to the Central Government that 
*6[the foreign State]— 


(a) has instituted a suit in the Court against the person desiring to sue *”’[it], or 


(b) by [itself] or another, trades within the local limits of the jurisdiction of 
the Court, or 


(c) is in possession of immovable property situate within those limits and is to 
be sued with reference to such property or for money charged thereon, or 


(d) has expressly or impliedly waived the privilege accorded to *” [it] by this 
section. 


330[(3) Except with the consent of the Central Government, certified in writing by 
a Secretary to that Government, no decree shall be executed against the property of 
any foreign State. ] 


(4) The preceding provisions of this section shall apply in relation to— 


**'[(a) any Ruler of a foreign State;] 


“gs 


(aa)] any Ambassador or Envoy of a foreign State; 
(6) any High Commissioner of a Commonwealth country; and 


(c) any such member of the staff 3 [of the foreign State or the staff or retinue of 
the Ambassador] or Envoy of a foreign State or of the High Commissioner 
of a Commonwealth country as the Central Government may, by general 


or special order, specify in this behalf, 
[as they apply in relation to a foreign State). 
*341(5) The following persons shall not be arrested under this Code, namely:— 
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334. Inserted by Act 104 of 1976, section 29 (w.e.f. 1-2-1977). 
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(a) any Ruler of a foreign State; 
(b) any Ambassador or Envoy of a foreign State; 
(c) any High Commissioner of a Commonwealth country; 


(d) any such member of the staff of the foreign State or the staff or retinue 
of the Ruler, Ambassador or Envoy of a foreign State or of the High 
Commissioner of a Commonwealth country, as the Central Government 


may, by general or special order, specify in this behalf. 


(6) Where a request is made to the Central Government for the grant of any consent 
referred to in sub-section (1), the Central Government shall, before refusing to accede 
to the request in whole or in part, give to the person making the request a reasonable 


opportunity of being heard]. 


SYNOPSIS 


[s 86.1] Changes in the Section ......:ssceneres 1017 
[s 86.2] Immunity of a Foreign State............. 1018 
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[s 86.1] Changes in the Section 


The first changes in the section were carried out by section 12 of the Code of Civil 
Procedure (Amendment) Act, 1951 (II of 1951). It replaced the words “such Prince or Chief” 
by the words “Ruler of a foreign State”. In all other respects otherwise, it reproduced the old 
section except two changes: 


(i) it added a new clause, clause (d) to sub-section (2); and 


(ii) it extended the provisions of the section to High Commissioners of the 
Commonwealth countries and specified members of the staff of diplomatic missions 
[vide sub-section 4, clauses (b) and (c)]. 


By section 29 of the Code of Civil Procedure (Amendment) Act, 1976 (104 of 1976), 
several changes have been effected in the section. In sub-section (1), the words “Ruler of a” 
have been deleted. In the proviso to sub-section (1), the words “a Ruler” have been substituted 
by the words “a foreign State”. Following upon these changes, the words “the Ruler” wherever 
they occurred in sub-section (2) were substituted by the words “the foreign State”, and the 
words “him” and “himself” by the words “it” and “itself”. 


Sub-section (3) which barred the arrest of a ruler of a foreign state in execution of a decree 
and also execution of such decree except with the consent of the Central Government has been 
substituted by the present sub-section (3). In sub-clause 4, the original clause (a) has been 
renumbered as clause (aa) and a new clause (a), viz, “any Ruler of a foreign State” has been 
inserted. In clause (c) the words “of the foreign State or the staff or retinue of the Ambassador” 
have been substituted for the words “of the Ruler”, etc. In the same clause, the words “as 
they apply in relation to a foreign state” have been substituted for the words “as they apply in 
relation to the Ruler of a foreign State”. 
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Sub-sections 5 and 6 were inserted by the Code of Civil Procedure (Amendment) Act, 
1976. For definition of the terms “Foreign State” and “Ruler” see section 87A. 


[s 86.2] Immunity of a Foreign State 


Sub-section (1) contains statutory provisions covering a field which otherwise would be 
covered by the doctrine of immunity of a foreign state under the Public International Law. 
This sub-section is contrary to what prevails in England where the jurisdiction of the courts to 
entertain an action against a foreign state is barred. But as our Supreme Court has observed, 
every sovereign state is competent to make its own laws in relation to the rights and liabilities of 
foreign states to be sued within its own municipal courts. Just as an independent sovereign state 
may statutorily provide for its own rights and liabilities to sue and be sued, so can it provide for 
the rights and liabilities of foreign states to sue and be sued in its municipal courts. The effect 
of sub-section (1), thus, is to modify to this extent the doctrine of immunity recognised by the 
international law. When, therefore, a suit is filed with the consent of the Central Government, 
it would not be open to the foreign state to rely on the doctrine of immunity as the municipal 
courts are bound by the statutory provisions such as sub-section (1) of this section. The sub- 
section is not merely procedural, but is in a sense a counterpart of section 84 which confers on 
a foreign state, the right to sue.*” 


Immunity under section 86 cannot be claimed by a company owned by the Government 
of Sri Lanka and incorporated under Sri Lanka statute. It cannot be equated with the 
Government of Sri Lanka.’ Kenya Airways was considered to be a “Foreign state” within 
the meaning of section 86, as the entire shares of the company were held by the Government 
of Kenya and the transfer of company shares to public, though, was permissible, but no such 
transfer was effected.’ Suit against an organ of a foreign state, DSR Lines of the erstwhile 
German Democratic Republic, is not barred by section 86. But if the plea is taken that the 
defendant would be entitled to sovereign immunity in international law, the plea would be 
decided as a preliminary issue.” In a Delhi case, it was pointed out that certain developments 
had taken place in regard to sovereign immunity and the following observations of the court 
are of considerable interest.*” 


It is interesting to note that there have been instances where repairs have been done to the 
property of sovereign states which have not been paid for by the sovereign states, which led 
to the filings of proceedings for recovery of such monies. One such instance is reported in™° 
Planmount Ltd v Republic of Zaire, in which the plaintiff sought to recover money on account 
of repairs done to the property belonging to the Republic of Zaire. Plea was taken that being a 
sovereign state Republic of Zaire could not be sued. The single judge dealing with the matter 
noted several judgements on similar issues which had arisen in various jurisdictions in different 
countries including England and Germany. The judge noted that there has been a change in 
the international law regarding such liabilities of foreign states, and that distinction has been 
made in the international law regarding liability arising out of commercial activity of sovereign 
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states. The single judge, in that case, held that contract for repairs of a building has to be 
regarded as an act of transaction of private or commercial nature and not as a governmental 
act done by a sovereign government. The single judge has relied upon judgement of the court 
of appeal in the case Trendtex Trading Corp Ltd v Central Bank of Nigeria.**' In that case, the 
applicable international law was reviewed, and the change in the international law which has 
come into being in America and England noted. 


In another case, refusal to give permission to sue the Government of Algeria for charges was 
claimed by the applicant for permission, In respect of building, maintenance, etc, work done 
at the embassy premises in New Delhi was found to be unjustified. In reply to the application, 
the Ministry had stated that permission could not be given on political grounds. 


The court found apparent contradiction in what was stated in the refusal to give permission 
to sue and what was stated in the affidavit of the government. The court held that it was not 
for the government to decide whether there was a prima facie case or not; that was for the 
judiciary to adjudicate. 


In the above judgement, certain other important observations were made which are of great 
relevance as under: 


In this case, the petitioner had a right to carry on the work of maintenance and repairs in 
this country. This right is granted to him under the Constitution and he trades within the 
local limits of the courts in India and the foreign State which he wants to sue his immovable 
property in India within the limits of this country. There is a dispute about the petitioner's 
claim. That dispute has not been judicially determined. It has not been held that the claim 
of the petitioner is frivolous. In that view of the matter, it appears to us that a foreign State 
in this country if it fulfils the conditions stipulated in sub-section (2) of Section 86 of the 
Code would be liable to be sued in this country. That would be in conformity with the 
principles of international law as recognised as part of our domestic law and in accordance 
with our Constitution and human rights. 


[s 86.3] Scope of the Section 


»” “ 


The words “sue”, “be sued” and “suits” used in sub-sections (1) and (2) indicate that the 
section applies only to suits. A proceeding which does not commence with a plaint is not a 
suit. It has been held that since an insolvency proceeding is started not with the presentation 
of a plaint but with the presentation of a petition it does not attract this section even if read 
with section 141 merely by reason of the fact that a ruler is one of the creditor.**” For the same 
reason, the section cannot apply to probate proceedings,™® nor to proceedings taken under 
the Industrial Disputes Act, 1947.** The observation in Mirza Akbar Kasini’s case that the 
section contemplates a suit against a natural and not an artificial person is no longer applicable 
in view of the omission of the word “Ruler” in sub-sections (1) and (2) and the substitution 
of the words “foreign state” in its place. Principles underlying the earlier decisions in cases 
where the rulers and chiefs of the former Indian states were sued are, except to the limited 
extent set out in section 87B, also no longer relevant in view of the deletion of Article 362 
of the Constitution and their ceasing to be recognised as rulers under Article 363A by the 


Constitution (Twenty-Sixth Amendment) Act, 1971, which came into force with effect from 
28 December 1971. 
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[s 86.4] Foreign State 


The by-laws show that the Deputy Prime Minister and the Minister of Defence and 
Aviation have to implement the decree of the Council of Minister. The Saudi Arabian Airlines 
Corporation is a public and independent organisation. It is attached to the Ministry of Defence 
and Aviation. It is managed by a board which is presided by the Minister of Defence and 
Aviation and comprises of nine members appointed by the resolution of Council of Ministers 
on nomination by Minister of Defence and Aviation. It clearly shows that the control over the 
defendant airlines corporation is with the state. Merely because it is carrying on an independent 
work will not take it away from the purview of sub-section (1) to section 86. It will still be a 
foreign state because of the nature of the by-laws and the control which is almost complete with 
the state and its functionaries. Consequently, before the suit could be filed, the consent of the 
Central Government certified in writing by the secretary to the government was necessary.’ 


[s 86.5] Consent Shall Not Be Given “unless it appears, etc” 


The words “it appears to the Central Government”, which is the consenting authority, 
make it clear that the decision granting the consent is final and not open to question by the 
court.*4° The earlier decisions which assumed to the contrary are not sustainable.” It is also 
not open to the court to question the propriety of an order granting or refusing the consent.*** 


Suit was proposed to be filed against foreign consulate general—consent of the Central 
Government was refused. The refusal was on “political grounds”. The order did not state what 
political considerations necessitated the refusal. It was held that the refusal was liable to be 
quashed. The matter was remitted to the Central Government for decision according to law. a 


[s 86.6] Consent Must Be Obtained Before Institution of Suit 


Provisions of section 86(1) are not impliedly superseded by provisions of Carriage by Air 
Auch, 1972." 


The consent by the Central Government must be obtained before the institution of the 
suit. Consent obtained after the institution of the suit is not sufficient. If the consent has not 
been obtained before the institution of the suit, the proper course is to dismiss the suit or 
perhaps allow the plaintiff to withdraw it with liberty to bring a fresh suit under O XXIII, rule 
1 (Code of 1882, section 373).35! Once consent has been obtained for the institution of the 
suit, it is consent also for the continuation of that suit.*” 


In a consumer dispute, a foreign airline approached the Supreme Court on the ground 
that a foreign State or its instrumentality cannot be proceeded against under the Consumer 
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Protection Act, 1986, without obtaining prior permission from Central Government. It 
was contended that a foreign State or its instrumentality can legitimately claim sovereign 
immunity from being proceeded against under the Act in respect of a civil claim. It was held 
by the Supreme Court that the proceedings before the consumer redressal fora fall within 
the definition of “suit” as they are proceedings in which consumers may pursue the remedies 
afforded to them by the Consumer Protection Act, 1986, and other laws and where the rights 
of the parties are fully litigated by an organ of justice. It was further held by the Supreme 
Court that the Code of Civil Procedure itself does not claim to make Section 86 applicable 
to proceedings before the Consumer Forum. Instead, the Code of Civil Procedure includes a 
saving clause, providing that “in the absence of any specific provision to the contrary, nothing 
in [CPC] shall be deemed to limit or otherwise affect any special ... law ... or any special form 
of procedure prescribed, by or under any other law...” In addition, Section 86 only applies 
to a “suit in any court”. This term should be understood differently than the term “court” 
because CPC refers exclusively to the civil courts. In particular, CPC specifically refers to the 
District Courts, the High Courts, and the Supreme Court and makes little, if any, reference 
to other, quasi-judicial fora like the consumer redressal bodies at issue here. It was further held 
that Section 86 of CPC is inapplicable because the legislative intent is deemed to exclude older 
and more general statutes by more recent and special statutes, eg, the Consumer Protection 
Act, 1986 and the Carriage by Air Act, 1972 and under these Acts, Ethiopian Airlines is not 
entitled to sovereign immunity in a suit such as the one at issue. Thus, it was held that the 
consent of Central Government was not required to subject Ethiopian Airlines to suit in an 
Indian court, let alone in a consumer redressal forum. Speaking for the Court, Dr. Dalveer 
Bhandari, J, observed as under’®: 
83. On a careful analysis of the American, English and Indian cases, it is abundantly 


clear that the appellant Ethiopian Airlines must be held accountable for the contractual and 
commercial activities and obligations that it undertakes in India. 


84. It may be pertinent to mention that Parliament has recognised this fact while passing 
the Consumer Protection Act, 1986 and the Carriage by Air Act, 1972. Section 86 was 
itself, a modification and restriction of the principle of foreign sovereign immunity and 
thus, by limiting Section 86's applicability, Parliament through these Acts, further narrowed 
a party's ability to successfully plead foreign sovereign immunity. 


85. In the modern era, where there is close interconnection between different countries 
as far as trade, commerce and business are concerned, the principle of sovereign immunity 
can no longer be absolute in the way that it much earlier was. Countries who participate 
in trade, commerce and business with different countries ought to be subjected to normal 
rules of the market. If State-owned entities would be able to operate with impunity, the 
tule of law would be degraded and international trade, commerce and business will come 
to a grinding halt. 

86. Therefore, we have no hesitation in coming to the conclusion that the appellant 
cannot claim sovereign immunity. The preliminary objection raised by the appellant before 
the court is devoid of any merit and must be rejected. 


For seeking permission under section 86, a letter in the following form was held to be 
sufficient: 


Kindly permit me to hand over this matter to my legal adviser for taking legal recourse 
for ejectment. I would like to take this recourse only upon your permission.*”* 


353. Ethiopian Airlines v Ganesh Narain Saboo, (2011) 8 SCC 539. 
354. Century Twenty One Put Ltd v UOI, AIR 1987 Del 124. 


1022 Sec 86 Part [V—Suits in Particular Cases 


[s 86.7] Proceedings Under the Companies Act, 2013 
The Allahabad High Court held that this section did not apply to proceedings under 


section 184 of the Companies Act, 2013, as the latter section imposes a statutory obligation 
upon the court to settle the list of contributories but that this section applied to all proceedings 
under sections 186 and 187 of the Companies Act, 2013. Hence, no order could be made to 
make calls on or order payment by a shareholder who was a ruling chief (after the amendment, 
a ruler of a foreign state).’ The position would be the same under the Companies Act, 1956 
and therefore this section will not apply to proceedings under section 467, but will govern 
proceedings under sections 469 and 470. 


[s 86.8] Waiver of Want of Consent 


The short question which can be considered is as to whether if such a defence of bar under 
section 80(1) is not taken, it would tantamount to waiver the plea that was available to the 
defendant. It must be stated at the outset that waiver is a conscious abandonment of a right. 
It has to be seen in the facts and circumstances of each case as to whether that right has been 
waiver or not.*”° 


It is well-settled that where a court has no jurisdiction at all to entertain a suit, objection 
to its jurisdiction can be taken at any stage of the suit even though the defendant might have, 
at one stage, waived the objection, for a defect in jurisdiction cannot be cured by waiver. 
But if the case is one of irregular exercise of jurisdiction, the defect may be cured by waiver 
on the part of the defendant (see notes under section 21). The High Court of Bombay, after 
an exhaustive review of authorities held under the old section that if a suit was entertained 
against a sovereign prince without the consent of the Governor-General in Council having 
been obtained, the case would be one of irregular exercise of jurisdiction and if the defendant 
had not objected until the suit was ripe for hearing, he would be deemed to have waived the 
objection to jurisdiction.’ This view was dissented from by the High Court of Madras on the 
ground that “the recognition of cases of waiver, as excepted from the ordinary provisions of 
International Law as understood in England, cannot be imported into the clear language of the 
Indian Code”.*® The Patna High Court went to the length of holding that even applications 
for adjournment made on behalf of a ruling chief amounted to a waiver of his privilege and 
debarred him from objecting to the court's jurisdiction.” The Privy Council, however, in a 
later case, held that this and the next section related to an important matter of public policy 
in India, that the provisions contained therein were imperative and had to be observed and 
that having regard to the public purposes which they served, they could not be waived.*® The 
effect of the Privy Council’s decision was to overrule the decisions of the Bombay and Patna 
High Courts. In a later case, the Bombay High Court following Gaekwar Rly case, held that 
there could be no waiver of want of notice under this section.*' It has also been held that the 
rule as to consent in this section is not merely a rule of procedure.*” The plea of bar of section 
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86 was pleaded for the first time after almost 16 years of the filing of the suit after submitting 
themselves to the jurisdiction of the court. Foreign Airline has filed their appearances and 
appeared in the proceedings. Foreign Airline had given undertaking and made statements 
thereby avoiding appointment of court receiver. Foreign Airline has filed their respective 
statement wherein this plea has not been raised. Having submitted to the jurisdiction of the 
court, Foreign Airline would be deemed to have waived their rights, if any, under section 86 
of the Code. Foreign Airline cannot, therefore, be permitted to raise the plea in respect of 
maintainability of this suit under section 86 of the Code.*® 


But suit filed against Saudi Arabian Airlines Corporation, which was attached to Ministry of 
Defence and Aviation of Saudi Arabia, control over same being with the state, would be termed 
as foreign state. Consequently, before suit could be filed, consent of Central Government 
certified in writing by Secretary to Government would be necessary.™ 


[s 86.9] Sub-section (4) 


Though the amendment omitted the words “Ruler of a” from sub-section 1, it has provided 
the protection of the section to rulers of foreign states, by adding to sub-section 4 a new 
clause (a). The protection of the section is extended to four categories of persons enumerated 
in clauses (a), (aa), (b) and (c). The privilege of notice under this section enjoyed by the ex- 
rulers of Indian states no longer exists, since as a result of the deletion of Article 362 of the 
Constitution and the new Article 363A, they have ceased to be recognised as such rulers. The 
old cases pertaining to them have therefore ceased to have any relevance. The principle laid 
down in the earlier cases relating to the ex-rulers of the Indian states that the provisions of this 
section applied to them even when they were sued in their private capacity,*” it is submitted, 
holds good when a suit is filed against a ruler of a foreign state. 


[s 86.10] Immunity Against Arrest in Execution of a Decree 


Sub-section 5 is new. It furnishes immunity against arrest in execution of a decree to the 
categories of persons there set out including rulers of foreign states. 


[s 86.11] Limitation 


In computing the period of limitation, a plaintiff in a suit to which this section applies, 
is not entitled to deduct the time spent in obtaining the consent.’ Section 15(5) of the 
Limitation Act, 1963, provides that in computing the period of limitation for any suit the time 
during which the defendant has been absent from India shall be excluded. The Calcutta view 
was that the time must be excluded even if the defendant was carrying on business in what 
then was called British India through an authorised agent during his absence.’ The Bombay 
High Court, on the other hand, held that section 13 of the Limitation Act, 1908 (section 15 
of the Limitation Act, 1963) must be read with sections 85, 86 and 87 (as they then stood) 
of the Code so far as a sovereign prince or a ruling chief was concerned; and that such a 
prince or chief must be treated as residing in British India for purposes of the Limitation Act, 
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1908, in so far as he carried on business through his representatives.’ It is submitted that the 
Bombay view is correct. Before refusing sanction, natural justice must be observed. Besides 
this, the decision must be expressed in such a manner that reasons can be spelt out from such 


a decision.” 


IIS 87] Style of foreign Rulers as parties to suits.—The Ruler of a foreign 
State may sue, and shall be sued, in the name of his State: 


Provided that in giving the consent referred to in section 86, the Central Government 
may direct that the Ruler may be sued in the name of an agent or in any other name]. 


[s 87.1] High Court Amendment 
Calcutta.—Omit the words “and shall be sued”, after the words “Ruling Chief may 


sue” and before the words “in the name of”; omit the proviso Calcutta Gazette pt I, dated 
20 April 20 1967. 


This section does not apply to rulers of former Indian states.*”’ 


*?1[S 87A] Definitions of “foreign State” and “Ruler”.—(1) In this Part,— 


(a) “foreign State” means any State outside India which has been recognised by 
the Central Government; and 


(b) “Ruler”, in relation to a foreign State, means the person who is for the time 
being recognized by the Central Government to be the head of that State. 


(2) Every court shall take judicial notice of the fact— 
(a) that a State has or has not been recognized by the Central Government; 
(b) that a person has or has not been recognized by the Central Government to 


be the head of the State]. 


The word “Ruler” in clause (b) takes in rulers of all foreign states, whatever their 
forms of government, for the time being, and is recognised by the Central Government 
to be the head of the state.*” 


Suits Against Rulers of Former Indian States 


[S 87B] Application of sections 85 and 86 to Rulers of Former Indian 
States—*”*[(1) In the case of any suit by or against the Ruler of any former Indian 
State which is based wholly or in part upon a cause of action which arose before the 
commencement of the Constitution or any proceeding arising out of such suit, the 
provisions of section 85 and sub-sections (1) and (3) of section 86 shall apply in 
relation to such Ruler as they apply in relation to the Ruler of a foreign State. ] 
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(2) In this section— 


(a) “former Indian State” means any such Indian State as the Central 
Government may, by notification in the Official Gazette, specify for the 
purposes of this section; *”°[* * *] 


*°((b) “commencement of the Constitution” means the 26th day of January, 


1950; and 


(c) “Ruler” in relation to a former Indian State, has the same meaning as in 


Article 363 of the Constitution]. 


SYNOPSIS 


[s 87B.1] Scope 


[s 87B.1] Scope 


This section was substituted for the one which stood prior to the enactment of the Rulers of 
Indian States (Abolition of Privileges) Act, 1972 (54 of 1972). As the section stood till then the 
word “Ruler” in relation to a former Indian State was defined by clause (b) of sub-section (2) 
to mean the person who, for the time being, was recognised by the president as the ruler of the 
state for the purposes of the Constitution. Act 54 of 1972 was the sequel of the Constitution 
(Twenty Sixth Amendment) Act, 1971 which came into force with effect from 28 December 
1971 and which inserted a new article, Article 363A, which provided that: 


Notwithstanding anything in this Constitution or in any law for the time being in 
force— 


(a) the Prince, Chief or other person who, at any time before the commencement of 
the Constitution (Twenty Sixth Amendment) Act, 1971 was recognised by the 
President as the Ruler of an Indian state or any person who, at any time before such 
commencement, was recognised by the President, as the successor of such Ruler 
shall, on and from such commencement, cease to be recognised as such Ruler or the 
successor of such Ruler. 


The result of this Constitution Amendment Act is that the former rulers who were entitled 
to claim protection under this section, can no longer do so by reason of the fact that with 
effect from 28 December 1971, they ceased to be recognised as such rulers—thus nullifying 
section 87B as it then stood. Act 54 of 1972 saves protection earlier enjoyed by such rulers in 
a very limited way which is for all practical purposes academic, in that it is confined only to 
suits based wholly or in part on a cause of action which arose before the commencement of the 
Constitution, i.e., 26 January 1950 and proceedings arising out of such suits. 


The immunity under the section is personal to the rulers.’ 


As the section formerly stood, it was held that it had no application to suits filed by ex-rulers 
and that consequently any claim by them for exemption from personal appearance would have 
to be dealt with under the ordinary law.*”* This is no longer correct, as the section to the extent, 
it affords immunity applies to suits by and against the ex-rulers. 
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[s 87B.2] Constitutionality 


A conjoint reading of the provisions contained in section 87B of the Code of Civil Procedure, 
Articles 366(22) and 363- of the Constitution of India demonstrates that the rulers of Indian 
states form a class by themselves and the special treatment given to them by section 87B of the 
Code of Civil Procedure cannot’be said to be based on unconstitutional discrimination. There 
is, of course, discrimination between the ex-rulers and the rest of the citizens of India, but that 
discrimination is justified having regard to the historical and legislative background.*” 


The section has been held not to be repugnant to Article 14 of the Constitution as it is 
based on a valid classification.*®° 


Interpleader 


[S 88] Where interpleader-suit may be instituted.— Where two or more persons 
claim adversely to another the same debts, sum of money or other property, movable 
or immovable, from another person, who claims no interest therein other than for 
charges or costs and who is ready to pay or deliver it to the rightful claimant, such 
other person may institute a suit of interpleader against all the claimants for the 
purpose of obtaining a decision as to the person to whom the payment or delivery 


shall be made and of obtaining indemnity for himself: 


Provided that where any suit is pending in which the rights of all parties can properly 
be decided, no such suit of interpleader shall be instituted. 


See O XXXV. 


SYNOPSIS 


[s 88.4] Amendment of Plaint in 
an. Un te EAE SIME cee perrreneesossreevseess 1028 


[s 88.1] Changes in the Sectionin tiaia 
[s 88.2] What Is an Interpleader Suit............. 1026 
[s 88.3] Who Claims No Interest Other 

Than for Charges or Costs... 


[s 88.1] Changes in the Section 


This section corresponds with section 470 of the Code of 1882 except in the following 
particulars: 


(i) The words, “the same debt, sum of money or other property, movable or immovable”, 
have been substituted for the words, “the same payment or property’. 


(ii) The words, “who claims no interest therein other than for charges or costs”, have 
been borrowed from RSC, O LVII, rule 2, and have been substituted for the words, 


“whose only interest therein is that of a mere stakeholder”. 


[s 88.2] What Is an Interpleader Suit 


An interpleader suit is one in which the real dispute is between the defendants only and 
the defendants interplead, that is to say plead against each other instead of pleading against 


379. Narendra Singh Rajawat v Thakur Mohan Singh Kanota, AIR 2002 Raj 218. 
380. Mohan Lal v Sawai Mansinghji, AIR 1962 SC 73 : (1962) 1 SCR 702. 
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the plaintiff as in an ordinary suit. In every interpleader suit, there must be some debt or sum 
of money or other property in dispute between the defendants only, and the plaintiff must be 
a person who claims no interest therein other than for charges or costs and who is ready to 
pay or deliver it to such of the defendants as may be declared by the court to be entitled to it. 
Thus, suppose certain property is claimed by A as well as by B, and X is in possession of that 
property and claims no interest in the property himself and is ready and willing to deliver it 
to such party as may be declared by the court to be the rightful owner of it, X as plaintiff may 
institute an interpleader suit against A and B as defendants. In such a case, X will, as a rule, be 
dismissed from the suit at the first hearing after his costs are provided for, and A and B will be 
left to interplead and to fight the matter out between themselves as if one of them was plaintiff 
and the other was defendant (O XXXV rule 4). But before the plaintiff is dismissed from the 
suit, he must deposit the property in dispute in court (O XXXV, rule 2). X can even move 
the court for an order to get his name removed from the suit.’ It would appear that in such 
a suit it is not necessary that the plaintiff must admit the claim against him in its entirety. To 
the extent he admits his liability, he may ask the rival claimants to interplead. Thus, where the 
plaintiff mortgagors claimed that they were agriculturists and as such were entitled to have the 
mortgage debt scaled down under Tamil Nadu Agriculturists Relief Act, 1938 (Act 4 of 1938) 
and when so scaled down, the debt would only be Rs 30,000 and the defendants asserted their 
rival claims to the debt and while doing so denied that the plaintiffs were agriculturists or that 
the debt was liable to be scaled down it was held that to the extent of the admitted liability for 
Rs 30,000, the suit was maintainable as an interpleader suit.**” 


[s 88.3] Who Claims No Interest Other Than for Charges or Costs 


These words indicate that the plaintiff in an interpleader suit must be in a real position of 
impartiality.” A railway company which claims no interest in goods in its possession other 
than alien on the goods for wharfage, demurrage and freight, may institute an interpleader suit 
where the goods are claimed by two persons adversely to each other.* 


A holds in his hands a sum of Rs 5,000 which is claimed by B and C adversely to each other. 
A institutes an interpleader suit against B and C. It is found at the hearing that A had entered 
into an agreement with B before the institution of the suit that if B succeeded in the suit he 
should accept from A Rs 4,000 only in full satisfaction of his claim. Here A has, by virtue of 
the agreement, an interest in the subject matter of the suit, and he is not, therefore, entitled to 
institute an interpleader suit. The suit must be dismissed.*” 


A party who has taken an indemnity from one of the claimants is not entitled to file an 
interpleader suit.**° 


A suit is not necessarily an interpleader suit and subject to the provisions of this section, 
merely because one of the reliefs claimed by the plaintiff requires the defendants to interplead 


381. National Insurance Co Ltd v Dhirendra Nath, AIR 1938 Cal 287 : (1939) 1 Cal 53. 

382. Inuganti Sobhanadrirao v M Jaggayya, AIR 1966 AP 92. 

383. Sambiah v Subba Reddiar, (1951) 1 Mad LJ 353. 

384. Bombay Baroda Rly Co v Sasoon, (1894) 18 Bom 231; Allenborough v St Katharine’ Docks, (1878) 
3 CPD 450. 

385. Murrietta v South American Co, (1893) 62 LJQB 396. 

386. Hari Karmakar v Robin, AIR 1927 Rang 91 : (1927) 4 Rang 465. 
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together concerning certain claims. The court must have regard to all the prayers of the plaint 
to determine the exact nature of the suit.’ 


[s 88.4] Amendment of Plaint in an Interpleader Suit 


A plaint in an interpleader suit can be amended by inclusion of new properties and joinder 


of new parties.*** ` 


387. Juggannath v Tulka Kera, (1908) 32 Bom 592. 
388. Raja Bhagwati Baksh Singh v Civil Judge, AIR 1961 All 599. 


PART V 
SPECIAL PROCEEDINGS 


Arbitration 


\[[S 89] Settlement of disputes outside the Court.—(1) Where it appears to the 
Court that there exist elements of a settlement which may be acceptable to the parties, 
the Court shall formulate the terms of settlement and give them to the parties for 
their observations and after receiving the observations of the parties, the Court may 
reformulate the terms of a possible settlement and refer the same for— 


(a) arbitration; 
(b) conciliation; 
(c) judicial settlement including settlement through Lok Adalat; or 
(d) mediation. 
(2) Where a dispute has been referred— 
(a) for arbitration or conciliation, the provisions of the Arbitration an 


Conciliation Act, 1996 (26 of 1996) shall apply as if the proceedings for 
arbitration or conciliation were referred for settlement under the provisions 


of that Act; 
(b) to Lok Adalat, the Court shall refer the same to the Lok Adalat in accordance 


with the provisions of sub-section (1) of section 20 of the Legal Services 
Authority Act, 1987 (39 of 1987) and all other provisions of that Act shall 
apply in respect of the dispute so referred to the Lok Adalat; 


(c) for judicial settlement, the Court shall refer the same to a suitable institution 
or person and such institution or person shall be deemed to be a Lok Adalat 
and all the provisions of the Legal Services Authority Act, 1987 (39 of 
1987) shall apply as if the dispute were referred to a Lok Adalat under the 


provisions of that Act; 


(d) for mediation, the Court shall effect a compromise between the parties and 
shall follow such procedure as may be prescribed. ] 


SYNOPSIS 


[s 89.1] Alterations in the Section ......c+ssesssse 1030 | [s 89.3] Element of Compromise—Discretion 

[s 89.2] “shall formulate the terms fT a S E a 1033 
of serieei MAA A, ai 1033 | [s 89.4] Can Parties by Agreement Appoint 

Courtias Arbitratortic.c...cccdscecsseesscsees 1034 


1. Inserted by Act 46 of 1999, section 7 (w.e.f. 1-7-2002). Earlier section 89 (relating to Arbitration) was 
repealsed by Act 10 of 1940, section 49 and Sch II. 
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[s 89.11] This Section and Section 8, 
Arbitration and Conciliation Act, 
pe a ee 1038 


Reference to Arbitration or 
Bancilation :5 satiate, d2h cia ait 1035 
[s 89.6] Reference to Mediation... 1036 


[s 89.5] 


E T OEE T E E EO A 1037 | [s 89.12] Lok Adalat—Refund of Court Fee...... 1039 
SoG Panen E AARS 1037 | [s 89.13] This Section and O X, rules 1A, 
Pe BOOT . Family COuUgt..nsscqecsecapaceesesnreraosocncasgeal 1037 LO St I a 1040 


[s 89.10] Model Case Flow Management 


Pewee eeeCCTOCTOCOCCCrOerre errr reese eee eee ees) 


[s 89.1] Alterations in the Section 


The earlier section 89 given below as regards Arbitration as also section 104, clauses (a)—(f) 
and the Second Schedule to the Code of Civil Procedure, 1908 (CPC) have been annulled 
by the Arbitration Act, X of 1940 (now replaced by Arbitration and Conciliation Act, 1996). 


The Amending Act of 1999 has inserted section 89 in the CPC. The amended Act comes 
into effect from 1-7-2002. The provisions of section 89 of the CPC shall not effect any suit 
in which an issue has been settled before the commencement of the present section; and every 
such suit shall be dealt with as if the present section 89 had not come into force. Corresponding 


amendments have also been made in rules 1A, 1B and 1C of O X of the CPC. 
The “Notes on Clauses” of the CPC (Amendment) Bill, 1997 stated the following with 


regard to this provision. 

Clause 7 provides for the settlement of disputes outside the court. The provisions 
of clause 7 are based on the recommendations made by Law Commission of India and 
Malimath Committee. It was suggested by Law Commission of India that the court may 
require attendance of any party to the suit or proceedings to appear in person with a view 
to arriving at an amicable settlement of dispute between the parties and make an attempt 
to settle the dispute between the parties amicably. Malimath Committee recommended to 
make it obligatory for the court to refer the dispute, after issues are framed, for settlement 
either by way of arbitration, conciliation, mediation, judicial settlement or through Lok 
Adalat. It is only when the parties fail to get their disputes settled through any of the 
alternate dispute resolution methods that the suit could proceed further. In view of the 
above, clause 7 seeks to insert a new section 89 in the Code in order to provide for alternate 
dispute resolution. 


A new section 16 was inserted in the Court-fees Act, 1870 by the same CPC (Amendment) 
Act, 1999, which reads as follows: 


Where the Court refers the parties to the suit to any one of the mode of settlement of 
dispute referred to in section 89 of the Code of Civil Procedure, 1908 (5 of 1908) the 
plaintiff shall be entitled to a certificate from the Court authorising him to receive back 
from the collector, the full amount of the fee paid in respect of such plaint. 


Where a matter referred to a Lok Adalat in terms of section 89(2) CPC read with 
section 20(1) of the Legal Services Authorities Act, 1987 is settled, the refund of the court-fee 
is governed by section 16 of the Court-fees Act, 1870 read with section 21 of the Legal Services 
Authorities Act, 1987 and the plaintiff is entitled to the refund of the whole of the court-fee 
paid on the plaint. 

Section 89 of the CPC was earlier repealed by the Arbitration Act of 1940. Section 89 was 
later on inserted again by the Amending Act of 1999. 


The amended section 89 provides that where it appears to the court that there exists 
elements of settlement which may be acceptable to the parties, the court shall formulate the 
terms of settlement and give them to the parties for their observations and after receiving the 
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observations of the parties, the court may reformulate the terms of possible settlement and 
refer the same for: 


(i) arbitration; 

(ii) conciliation; 
(iii) judicial settlement including settlement through Lok Adalat; 
(iv) mediation. 


Where a dispute has been referred for Arbitration or Conciliation, the provisions of the 
Arbitration and Conciliation Act, 1996 shall apply as if the proceedings for arbitration or 
conciliation were referred for settlement under the provisions of the Act. 


Where the court has referred the dispute for judicial settlement, it shall refer the same to 
a suitable institution or person and such institution and such person or institution shall be 


deemed to be a Lok Adalat and all the provisions of Legal Services Authorities Act, 1987 shall 
apply. 

Further, where the dispute is referred for mediation, the court shall effect a compromise 
between the parties and shall follow such procedure as may be prescribed. 


Section 20 of the Legal Services Authorities Act, 1987 provides that a matter can be referred 
to Lok Adalat: (i) with the consent of the parties, (ii) on an application of one of the parties, 
(iii) where the court is satisfied that the matter is an appropriate one to be taken cognisance 
of by the Lok Adalat. However, no case shall be referred to the Lok Adalat, on an application 
of one of the parties, by the court, without giving a reasonable opportunity of being heard 
to the parties. The Legal Services Authorities Act, 1987 is amended by the Act 37 of 2002 
which comes into effect from 1-06-2002, consequent to which sections 22A—22E have been 
inserted. The inserted sections deal with pre-litigation conciliation and settlement. It would be 
interesting to see how the amendments in this Act affect section 89 of the CPC. 


Alongwith the insertion of section 89, the Legislature has also amended O X of the CPC, 
by inserting rules 1A, 1B and 1C. The said rules provide that after recording the admissions 
and denials, the courts shall direct the parties to the suit to opt for either mode of settlements 
outside the court as specified in sub-section (1) of section 89. On the option of the parties, the 
court shall fix the date of appearance before such forum or authorities as may be opted by the 
parties. It is mandatory for the parties to appear before the designated forum or authority, for 
conciliation of the suit. Further, where the presiding officer of the forum or the authority is 
satisfied that it will not be proper in the interest of justice to proceed with the matter further, 
then, it shall refer the matter once again to the court and direct the parties to appear before the 
court on the date fixed by it. 


Reading the amended section 89, and the insertions in O X, it appears that the following 
conditions should be satisfied before matter could be referred to an Alternate Dispute Redressal: 


(i) existence of elements of settlement in the opinion of the court; 

(ii) the parties must share the opinion of the court; 

(iii) formulation of the terms of settlement by the court; 

(iv) the court should invite the observation of the parties on the terms of settlement; 
(v) observations of the parties must be received by the court; 


(vi) if need be, reformulate the terms of settlement and refer the same for Alternate 
Dispute Redressal contemplated under section 89. 
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In the opinion of the authors, the court should not be asked to entertain the exercise 
contemplated to formulating and reformulating the terms of settlement by sub-section (1) of 
section 89. It is possible that while formulating the terms of settlement or while reformulating 
the terms of the settlement after receiving the observations of the parties, that the court may 
be obliged to express some opinion on a particular aspect of the dispute which may not be 
liked by one of the parties. Besides, doing so would invite comments and suspicion upon the 
neutrality of the court as an impartial arbiter. 


The judicial settlement contemplated in clause (c) of sub-section (2) may be effectively 
implemented in cities and big towns where a number of senior lawyers, institutions, and 
retired judges are available. There may be difficulties in implementing the same in smaller 
towns where there is only one court, and there are not enough senior lawyers or retired 
judicial offices of high integrity. Any amendment to be effective should be such which can be 
implemented throughout the length and breadth of the entire country with equal ease as it can 
be implemented in some parts of the country. 


The Law Commission in its 163rd report was of the opinion that the proposed section 89 
(as it then was) may be suitably modified to provide as under: 


(i) After the settlement of issues in every suit (when both the parties would have also 
filed their basic documents as required by the proposed provisions relating to the 
filing of documents alongwith the pleadings), the suit shall be referred to a board 
of conciliators to explore whether there existed elements of settlement which were 
acceptable to the parties and if it appeared to the board that such elements of 
settlement did exist, they shall refer the suit for arbitration, judicial settlement or 
settlement through Lok Adalat. The method of conciliation could be tried by the 
board itself if found feasible. Such reference could be made either after reformulating 
the terms of possible settlement, if the board found the same feasible and advisable 
or without such reformulation, as the case may be. 


(ii) The presiding officer of the principal civil court in every city and town shall 
constitute, in consultation with his senior colleagues, a board of conciliators 
consisting of retired judicial officers and senior lawyers of known integrity and 
competence. 


(iii) A time-limit should be prescribed within which the board of conciliators shall 
complete its work that is either refer the suit to arbitration/judicial settlement or 
settlement through Lok Adalat — or bring about a settlement through conciliation 
— if it finds that such a course was advisable or report to the court that it could not 
find any elements of settlement which might be acceptable to the parties and that, 
therefore, any reference of the suit to arbitration/ conciliation/judicial settlement or 
settlement through Lok Adalat was not warranted or advisable. This period could 
range between four months to one year, as may be specified by each court. 


To delete the alternative mode of mediation mentioned under clause (2) of sub- 
section 1 of the proposed section 89. Mediation by a court could be resorted to at 
any stage of the proceedings and it should not be stipulated as a matter of law either 
at the stage of the issues or at any subsequent stage. Such a course is always open 
to the court and there is no reason to define or codify it. Accordingly, clause (d) in 
sub-section 2 of section 89 might be deleted. 


— 


(iv 


It would have been appropriate if the recommendations of the Law Commission were 
adhered to and Act was amended accordingly. 


Settlement of disputes outside the Court Sec 89 1033 


[s 89.2] “shall formulate the terms of settlement” 


As can be seen from section 89, its first part uses the word “shall” when it stipulates that 
the “court shall formulate terms of settlement”. The use of the word “may” in the later part of 
section 89 only relates to the aspect of re-formulating the terms of a possible settlement. The 
intention of the legislature behind enacting section 89 is that where it appears to the court 
that there exists element of a settlement which may be acceptable to the parties, they, at the 
instance of the court, shall be made to apply their mind so as to opt for one or the other of the 
four alternative dispute resolution methods mentioned in the section, and if the parties do not 
agree, the court shall refer them to one or other of the said modes. Section 89 uses both the 
word “shall” and “may” whereas O X, rule 1A uses the word “shall” but on harmonious reading 
of these provisions it becomes clear that the use of the word “may” in section 89 only governs 
the aspect of re-formulation of the terms of a possible settlement and its reference to one of the 
alternative dispute resolution methods. There is no conflict. It is evident that what is referred 
to one of the alternative dispute resolution modes is the dispute which is summarised in the 
terms of settlement formulated or re-formulated in terms of section 89.? 


In the case, the petitioner was represented by its counsel who, without the permission of the 
petitioner, accepted the amount deposited by the other party before the court and withdrew 
the suit. The petitioner being aggrieved, preferred the civil revision petition and contended 
that the court failed to follow the mandate of section 89, CPC. The petitioner contended that 
it was the duty of the court to inform the parties of the terms of the settlement and give them 
time to respond. The court accepted the contentions made by the petitioner and held that the 
impugned order is bad in law and liable to be set aside.’ 


[s 89.3] Element of Compromise—Discretion of the Court 


If a defendant appears in a suit and offers to compromise the claim raised by the plaintiff, 
one can say that an element of compromise exists; but if the plaintiff, reacting to such offer, 
right away rejects the offer of compromise and if he wants a decision in the suit on merit, the 
element of compromise can no longer be said to exist/survive. In such a situation, if the court 
makes no further efforts to make the parties reach an amicable settlement of their dispute, the 
court cannot be said to have failed to exercise its jurisdiction under section 89. In a situation 
of this kind, the court, which is im seisin of the matter, is the best judge of the matter, and 
even if the revisional court happens to think that the trial court should have pursued the offer 
of compromise, notwithstanding the resistance offered, the revisional court will be slow to 
interfere, for, it is trite that if two equally reasonable views are possible, the revisional court will 
be slow to substitute its views in place of the views of the trial court.‘ 


However, no court can compel any unwilling party to submit to the jurisdiction of the 
arbitration and to get their dispute settled through arbitration as per section 89 of the CPC. It 
is only when all the parties agree to get their dispute settled and express their intention in this 
regard before the civil court that the civil court can formulate the terms of settlement and refer 
the dispute to arbitration.’ 


Salem Advocate Bar Association v UOI, AIR 2005 SC 3353 : (2005) 6 SCC 344 : JT 2005 (6) 486. 
Housing & Urban Development Corp Ltd v Ahongsangbam Inao Singh, AIR 2019 Manipur 17, 

West Bengal State Electricity Board v Shanti Conductors Put Ltd, AIR 2004 Gau 70. 

BOC India Ltd v Instant Sales Put Ltd, AIR 2007 Cal 275 : 2007 (2) Cal LJ 385. 


eS be 
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The issue involved herein was “whether the parties who resolve their matter outside the 
modes mentioned under section 89 of CPC are entitled to receive refund of full court fees or 
not”? The court said that as per section 69A of Tamil Nadu Court-Fees and Suits Valuation 
Act, 1955, the party can seek refund of the court fees when the matter is resolved by any of the 
methods mentioned under section 89 of CPC. Further, the court said that those parties who 
do not seek court’s interference to reach a settlement are not given the refund of full court fees 
then such an interpretation would lead to absurd outcome. Hence, the Hon’ble Apex Court 
made an observation that the parties who privately agree to settle their dispute outside the 
modes contemplated under section 89 of CPC are also entitled to refund of court fees.° 


A Division Bench of the Kerala High Court in a suit for partition of properties within 
family, held that for settlement of dispute outside court, it is open for court to identify and 
segregate issues which can be settled in Alternative Dispute Resolution Mechanisms (ADRs) 
and which are to be adjudicated by the court. Those segregated issues can be referred for 
settlement in one of the ADR mechanisms. Even if there is no agreement among defendants on 
all the issues referred for ADR by settlement, some of the defendants may satisfy the plaintiff 
and thus enter a compromise.’ 


As per the decision in Afcons Infrastructure Ltd v Cherian Varkey Construction Put Ltd, a 
judicial settlement under section 89(2)(d) would be where “the court shall effects a compromise 
between the parties”. The court found that proposals were exchanged between the parties, and 
due to the efforts of the counsels, the settlement was arrived at by the parties. Thus, the court 
said that this is a compromise which took place in court as per O XXIII rule 3 of CPC, and 
would be regarded as a judicial settlement as laid down in Afcons case. Henceforth, relying on 
the provision of the Court Fees Act, the court held that the petitioner is liable to get full refund 
of the court fees paid.’ 


Family disputes and business disputes should be resolved through mediation/ arbitration. 
Lawyers should advise their clients accordingly." 


[s 89.4] Can Parties by Agreement Appoint Court as Arbitrator 


The government, or for that matter any party, cannot compel or obligate a civil court to 
arbitrate the matters between the parties on the strength of an agreement entered into between 
the parties. The fact that the government is one of the parties to the arbitration agreement 
makes no difference. Courts are created or established by law in this country and function 
in accordance with the jurisdiction conferred on them by the enactments which confer a 
jurisdiction and function in accordance with the procedural law that regulates the proceedings 
of the court. Even section 89 of the CPC does not obligate the court to conduct arbitration, 
but enables the court wherever it is satisfied with reference to the dispute in a pending suit that 
there is a possibility of settlement either by way of arbitration or conciliation to refer the same 
to arbitration or conciliation.'! 


6. The High Court of Judicature at Madras v MC Subramaniam, (2021) 3 SCC 560. 
7. Ararammal Parkum AB v Panangadan Vachali Subhadra, 2008 (3) Ker LT 233 : (2008) 2 Ker LJ 508 (DB). 
8. Afcons Infrastructure Ltd v Cherian Varkey Construction Co Put Ltd, (2010) 8 SCC 24. 
9. Munish Kalra v Kiran Madan, (2019) 198 AIC 622. 
10. BS Krishna Murthy v BS Nagraj, AIR 2011 SC 794 : (2011) 15 SCC 464 : (2011) 1 SCR 387. 
11. K Venkulu v State of AP, AIR 2004 AP 85 (DB). 
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[s 89.5] Reference to Arbitration or Conciliation 


One of the modes to which the dispute can be referred is “arbitration”. Section 89(2) 
provides that where a dispute has been referred for arbitration or conciliation, the provisions 
of the Arbitration and Conciliation Act, 1996 shall apply as if the proceedings for arbitration 
or conciliation were referred for settlement under the provisions of 1996 Act. Section 8 of the 
Arbitration and Conciliation Act, 1996 deals with the power to refer parties to arbitration 
where there is arbitration agreement. As held in P Anand Gajapathi Raju v PVG Raju,” the 
Arbitration and Conciliation Act, 1996 governs a case where arbitration is agreed upon before 
or pending a suit by all the parties. The Arbitration and Conciliation Act, 1996, however, does 
not contemplate a situation as in section 89 of the CPC where the court asks the parties to 
choose one or other alternative dispute resolution methods including arbitration and the parties 
choose arbitration as their option. Of course, the parties have to agree for arbitration. Section 82 
of the Arbitration and Conciliation Act, 1996 enables the high court to make rules consistent 
with this Act as to all proceedings before the court under the Arbitration and Conciliation 
Act, 1996. Section 84 enables the Central Government to make rules for carrying out the 
provisions of the Act. The procedure for option to arbitration among four alternative dispute 
resolution methods is not contemplated by the Arbitration and Conciliation Act, 1996, and, 
therefore, section 82 or 84 has no applicability where parties agree to go for arbitration under 
section 89 of the CPC. As already noticed, for the purposes of section 89 and O X, rules 1A, 
1B and 1C, the relevant sections in Part X of the CPC enable the high court to frame rules. If 
reference is made to arbitration under section 89 of the CPC, the Arbitration and Conciliation 
Act, 1996 would apply only from the stage after reference and not before the stage of reference 
when options under section 89 are given by the court and chosen by the parties. On the same 
analogy, the Arbitration and Conciliation Act, 1996 in relation to conciliation would apply 
only after the stage of reference to conciliation. The Arbitration and Conciliation Act, 1996 
does not deal with a situation where after suit is filed, the court requires a party to choose one 
or other alternative dispute resolution methods including conciliation. Thus, for conciliation 
as well rules can be made under Part X of the CPC for purposes of procedure for opting for 
“conciliation” and up to the stage of reference to conciliation. Thus, there is no impediment 
in the ADR rules being framed in relation to civil court as contemplated in section 89 up 
to the stage of reference to alternative dispute resolution. The Arbitration and Conciliation 
Act, 1996 comes into play only after the stage of reference up to the award. Applying the 
same analogy, the Legal Services Authority Act, 1987 or the rules framed thereunder by the 
state governments cannot act as impediment in the high court making rules under Part X 
of the CPC covering the manner in which option to Lok Adalat can be made, being one of 
the modes provided in section 89. The Legal Services Authority Act, 1987 also does not deal 
with the aspect of exercising option to one of the four alternative dispute resolution methods 
mentioned in section 89. Section 89 makes applicable the Arbitration and Conciliation Act, 


1996 and the Legal Services Authority Act, 1987 from the stage after exercise of options and 
making of reference." 


It has been held that under section 89 for settlement of disputes outside court through 
arbitration where parties agree to such reference of disputes and differences between them 


12. P Anand Gajapathi Raju v PVG Raju, AIR 2000 SC 1886 : AIR 2000 SCW 1489 : (2000) 4 SCC 
539 : (2000) 3 Scale 330. 


13. Salem Advocate Bar Association v UOI; AIR 2005 SC 3353 : (2005) 6 SCC 344: JT 2005 (6) 486. 
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in a pending suit, inclusion of additional issues which were not part of /is in civil suit are 
permissible." 


The language of section 89 unmistakably conveys that the Legislature has reckoned 
arbitration also as one of the four methods of ADR available to the Courts. The language of 
section 89 also disabuse any confusion as to whether it is a method of settlement. Taking note 
of the language on section 89, it can be seen to convey that all the four methods are ADR 
methods contemplated by the provision and they are methods of settlement.’ 


Depending on the nature of the case, its facts, the contentions and the possible resolution, 
it is open to the court to come to the conclusion that even if the parties do not agree, they 
can be referred to one or the other modes of the said modes of dispute resolution. One of the 
modes undoubtedly is arbitration. What applies to the goose must apply to the gander also. If 
section 89 can be read to conclude that compulsory reference for mediation, conciliation and 
judicial settlement is possible without the consent of the parties, nothing can stand in the way 
of the court adopting an interpretation that arbitration is not beyond the ken of section 89."° 


Where there was no clause with regard to appointment of arbitrator in the agreement 
between parties to a dispute, it was held by the Uttrakhand High Court that resort can be 
taken to alternative dispute resolution mechanism as contemplated by section 89 of the CPC. 
Consequently the matter was referred to a retired judge for deciding the dispute.” 


In a case from Madhya Pradesh, a decree for restitution of suit properties in terms of the 
arbitral award was passed. During the pendency of a writ petition challenging the decree of 
restitution, the parties agreed to settle their dispute and the Court appointed a Conciliator. 
It was held by the Division Bench of the high court that since the parties have entered into a 
settlement in terms of the provision as contained in O XXIII of the CPC, while invoking the 
provisions contained in section 89 of CPC, providing for Special Proceedings and have finally 
resolved their dispute amicably, it would be in the interest of justice to affirm the terms of the 
Settlement arrived at amongst the parties.'* 


[s 89.6] Reference to Mediation 


The question of clause (d) of section 89 (2) of the CPC is whether the terms of compromise 
are to be finalised by or before the mediator or by or before the court. It is evident that all the 
four alternatives, namely, arbitration, conciliation, judicial settlement including settlement 
through Lok Adalat and mediation are meant to be the actions of persons or institutions 
outside the court and not before the court. Order X, rule 1C speaks of the “conciliation 
forum” referring back the dispute to the court. In fact, the court is now involved in the actual 
mediation/conciliation. Clause (d) of section 89(2) only means that when mediation succeeds 
and parties agree to the terms of settlement, the mediator will report to the court, and the 
court, after giving notice and hearing the parties, “effect” the compromise, and pass a decree 
in accordance with the terms of settlement accepted by the parties. Further, in this view, there 
is no question of the court which refers the matter to mediation/conciliation being debarred 


14. UOT v Titagarh Capital Put Ltd, (2015) 16 SCC 143. , 
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17. Ramola Construction Co v Executive Officer, Nagar Panchayat, Muni-ki-Reti, (2007) 1 UC 345 : 2006 (64) 
All LR 341. 

18. Ashok Kumar Bansal v Sushila Devi Bansal, AIR 2010 MP 145 : (2010) 1 MPL] 612 (DB) (Gwalior 
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from hearing the matter where settlement is not arrived at. The judge who makes the reference 
only considers the limited question as to whether there are reasonable grounds to expect that 
there will be settlement and on that ground he cannot be treated to be disqualified to try the 
suit afterwards if no settlement is arrived at between the parties.'” 


[s 89.7] Expenses 


The question also is about the payment made and expenses to be incurred where the 
court compulsorily refers a matter for conciliation/mediation. Considering the large number 
of responses received by the committee to the draft rules, it has been suggested that in the 
event of such compulsory reference to conciliation/mediation procedures, if expenditure on 
conciliation/mediation is borne by the government, it may encourage parties to come forward 
and make attempts at conciliation/mediation. On the other hand, if the parties feel that they 
have to incur extra expenditure for resorting to such alternative dispute resolution modes, it 
is likely to act as a deterrent for adopting these methods. The suggestion was found laudable. 
The Central Government was directed by Supreme Court to examine it and it agreed to make 
a request to the Planning Commission and Finance Commission to make specific financial 
allocation for the judiciary for including the expenses involved for mediation/conciliation 
under section 89 of the CPC. In case the Central Government has any reservations, the 
same were directed to be placed before the court within four months. In such event, the 
Government was directed to consider provisionally releasing adequate funds for these purposes 
also having regard to what Supreme Court had earlier noticed about many statutes that are 
being administered and litigations pending in the courts in various states are central legislations 
concerning the subjects in List I and List III of such VII to the Constitution of India.”° 


[s 89.8] Panel 


With a view to enable the court to refer the parties to conciliation/mediation, where parties 
are unable to reach a consensus on an agreed name, there should be a panel of well-trained 
conciliation/mediation to which it may be possible for the court to make a reference. It would 
be necessary for the high courts and district courts to take appropriate steps in the direction of 
preparing the requisite panels.”' 


In a case involving dispute between two government owned corporations, the Supreme 
Court found that the permanent machinery of arbitration, put in place in March 1989 was 
outside the statutory scheme of the Arbitration Act, 1940 and continued to be outside the 
purview of the Arbitration and Conciliation Act, 1996 as well. To resolve the dispute, therefore, 
the matter was referred to arbitration under section 89 and retired CJI KG Balakrishnan was 
appointed as the sole arbitrator.” 


[s 89.9] Family Court 


A doubt was expressed about the applicability of ADR rules for disputes arising under the 
Family Courts Act, 1984 since that Act also contemplates rules to be made. It is, however, to be 


19. Salem Advocate Bar Association v UOI, AIR 2005 SC 3353 : (2005) 6 SCC 344: JT 2005 (6) 486. 
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22. Northern Coalfields Ltd v Heavy Engineering Corp Ltd, AIR 2016 SC 3715 : (2016) 8 SCC 685 : JT 2016 
(7) SC 437 : (2016) 6 Scale 820. 
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borne in mind that the Family Courts Act, 1984 applies to the CPC for all proceedings before 
it. In this view, ADR rules made under the CPC can be applied to supplement the rules made 
under the Family Courts Act, 1984 and provide for alternative dispute resolution insofar as 
conciliation/mediation is concerned.”? 


A matrimonial dispute in Kerala generated eleven litigations within a period of one year 
before various fora. It was held by the Kerala High Court that attempt for alternative redressal 
is not only the statutory obligation of the court but it is also their duty to public. Being judicial 
officers, they have expertise in peace making. It was observed that one case settled is ten cases 
avoided because in settlement, peace is purchased and both parties part as friends.” 


[s 89.10] Model Case Flow Management Rules 


Model case flow management rules have been separately dealt with for trial courts and first 
appellate subordinate courts and for high courts. These draft rules extensively deal with the 
various stages of the litigation. The high courts can examine these rules, discuss the matter and 
consider the question of adopting or making case law management and model rules with or 
without modification, so that a step forward is taken to provide to the litigating public a fair, 
speedy and inexpensive justice.” 


[s 89.11] This Section and Section 8, Arbitration and Conciliation Act, 26 
of 1996 


Section 89 of the CPC cannot be resorted to for interpreting section 8 of the Arbitration 
and Conciliation Act, 26 of 1996 as it stands on a different footing and it would be applicable 
even in cases where there is no arbitration agreement for referring the dispute for arbitration. 
Further, for that purpose, the court has to apply its mind to the condition contemplated under 
section 89 of the CPC and even if the application under section 8 of the Act is rejected, the 
court is required to follow the procedure prescribed under the said section.” 


Where in a matter, there was no arbitration agreement, but parties had agreed to resolve 
dispute vide arbitration, the high court was found to be correct by the Supreme Court in 
appointing a substitute arbitrator namely Radhakrishnan J, in place of Sujata Manohar J, to 
resolve the dispute.” Speaking for the bench, Sikri J, in his supplementing opinion held that 
the purpose for enacting section 89 is to encourage the parties to the dispute to settle their 
dispute by adopting one of the four methods provided therein. Sikri J, further observed that 
not only does it result in lessening the burden of the court; many cases which come to the court 
can be resolved more suitably and with better outcomes if the methods of ADR prescribed in 
section 89 are resorted to. Therefore, once an arbitration agreement was entered into between 
the parties, that too in a pending suit, it can be deduced that the intention of the parties was to 
settle the matter through arbitration and not to come back to the court again for the decision 
of the same dispute by the court adjudicatory process. 
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In relation to ADR method, arbitration contemplated under section 89 (1) and 89 (2) is 
not a reference under section 8 of the Arbitration and Conciliation Act, 1996 and hence the 
words “as if” has been used in section 89(2)(a).”° 


Sections 89 (1)(a) and 89 (2)(a) do refer to reference of a dispute for arbitration and does 
not specifically refer to any reference to Arbitrator. Going strictly by the language of sections 89 
(1)(a) and 89 (2)(a) of the CPC, a doubt arises whether this means and implies that reference 
can be made for arbitration as indicated in section 8 of the Arbitration and Conciliation Act, 
1996. But an interpretation cannot be resorted to that is divorced of the context and the 
purpose which has to be served under section 89. If the high court were to make a reference 
only for arbitration without specifying any Arbitrator, it would necessarily involve a dispute 
obliging the parties to go before the Chief Justice under section 11 of the Act to get the 
Arbitrator appointed. Such a procedure instead of contributing to expedition in the disposal of 
case and settlement of dispute would contribute to further unnecessary delay and protraction. 
Therefore, the power for reference for arbitration and conciliation which appears in section 
89 (1)(a) and (b) and 89 (2)(a) must certainly be interpreted to inhere in it the power and the 
jurisdiction of the court to refer to a specified Arbitrator.” 


[s 89.12] Lok Adalat—Refund of Court Fee 


On a careful reading of the provisions it can be seen that when a matter is referred to Lok 
Adalat by a civil court, the provisions contained in the Legal Services Authorities Act, 1987 
shall govern the parties in the matter of resolving the dispute and also in the matter of refund 
of the court fees. There is a specific provision in the Legal Services Authorities Act, 1987 which 
provides for refund of the court fee when the matter is settled by the Lok Adalat and as per 
section 16 of the Court-fees Act, 1870 the entire court fee paid on the plaint is liable to be 
refunded and the court which has referred the matter shall issue a certificate to the plaintiff to 
receive the amount from the collector.” 


In the Code of Civil Procedure (Amendment) Act, 2002, there is no such provision 
directing refund of court-fee. Even in the Code of Civil Procedure (Amendment) Act, 1999, 
section 34 inserted a new section 16 in the Court Fees Act, 1870, in which the refund of 
court-fee is provided only in a case where the court refers the parties to the suit to any one of 
the mode of settlement of disputes referred to in section 89 of the Code of Civil Procedure 
1908 the plaintiff shall be entitled to a certificate from the court authorising him to receive 
back from the collector, the full amount of the fee paid in respect of such plaint, but no such 
provision has been made when the appeal is held to be not maintainable. In the circumstances, 
the provision of the Court Fees Act, 1870 can be seen. The refund of court fee is envisaged in 
sections 13, 14 and 15 of the Court Fees Act, 1870. Under section 13 of the Court Fees Act, 
1870, the refund of court fees of Memorandum of Appeal can be ordered in the circumstances 
when an appeal or plaint, which has been rejected by the lower court on any of the grounds 
mentioned in the CPC, is ordered to be received or if a suit is remanded in appeal, on any of 
the grounds mentioned in section 35 (now O XLI, rule 23 of the CPC) of the same CPC, for 
a second decision by the lower court, the appellate court is authorised to grant the appellant a 
certificate for refund. Section 14 provides refund of court fee on an application for review of 
judgment and section 15 provides for refund of court fee where the court reverses or modifies 
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its former decision on the ground of mistake. But, in the present case, the right of appeal 
which was available prior to 1 July 2002 has been taken away by the Code of Civil Procedure 
(Amendment) Act, 2002 without making any such provision of refund of court fee.” 


[s 89.13] This Section and O X, rules 1A, 1B and 1C 


Order X, rules 1-A to 1-C do not specifically refer to the manner in which the powers of 
the court under section 89 to refer any of the four methods of ADR is to be exercised. But 
it cannot detract against the power of the court to invoke the jurisdiction under section 89 
of the CPC. If the substantive provision in the CPC confers a power in the courts to make 
a reference, it would be improper and impermissible to argue against such provision in the 
statute with the help of the rules framed or not framed.” 


A careful reading of rules 1-A to 1-C of O X must leave one with the unmistakable impression 
that the rule making authority had not considered the possibility of parties not agreeing for 
any one of the four methods available under section 89. The rules do not contemplate the 
procedure that is to be followed by the courts in the event of disagreement between parties. 
O X, rules 1-A to 1-C do not cover the entire gamut of possibilities, which may arise under 
section 89. It would, therefore, be myopic to come to any conclusion on the basis of O X, rules 
1-A to 1-C about the power of the court to make a reference in the latter eventuality where the 
parties do not agree for any of the four courses.*° 


Special Case 


[S 90] Power to state case for opinion of Court.—Where any persons agree in 
writing to state a case for the opinion of the Court, then the Court shall try and 
determine the same in the manner prescribed. 


See O XXXVI. 


SYNOPSIS 
[s 90.3] 


Reopening of a Case......scccssssseseseseeeeee IT Tie te a a ee oe 


[s 90.2] Separate Agreement for Court's 
Opinion—Should be Registered 
Os ea ka a RE es 1040 


[s 90.1] Reopening of a Case 


Where a special case is stated by consent, it can be re-opened only by mutual consent.™ 


[s 90.2] Separate Agreement for Court’s Opinion—Should be Registered as 
Separate Suit 


In the lower court record as many as 13 written agreements are available executed by 13 
individuals separately and each agreement contains the land of different descriptions with 
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different quantums belonging to the 13 individual persons and as such it cannot be held that 
there was one written agreement seeking reference of the dispute for the opinion of the court 
as contemplated under section 90 of the CPC. Every agreement should have been treated as 
individual case seeking reference and the learned trial court should have registered individual 
agreement as a separate reference case, notwithstanding for convenience sake, trial could have 
been held analogously. Since the agreements appear to be separate with reference to separate land 
belonging to the individuals, the revision petition filed by present petitioner without having 
arrayed the other 12 individuals is maintainable. The petitioner is interested and concerned with 
his own land described in the agreement seeking reference and he has no way been concerned 
with the other land described in the other agreements relating to other 12 persons.” 


[s 90.3] Jurisdiction 


On perusal of the agreement entered into in writing by the petitioner and the respondent 
it appears that no estimated value of the property described in the agreement and thus the 
requirement O XXXVI, rule 2 appears to be lacking. In that view of the legal position, the 


learned trial court should not have assumed jurisdiction. 


The object of putting the estimated value as has been required under rule 2 is very much 
purposeful as it is manifestly revealed from rule 3, because rule 3 says that estimated value put 
in the agreement would decide the pecuniary jurisdiction of the court, so judgment and decree 
of the trial court are without jurisdiction.” 


37 [Public nuisances and other wrongful acts affecting the public] 


[S 91] Public nuisances and other wrongful acts affecting the public.—**[(1) 
In the case of a public nuisance or other wrongful act affecting, or likely to affect, 
the public, a suit for a declaration and injunction or for such other relief as may be 
appropriate in the circumstances of the case, may be instituted,— 


(a) by the Advocate-General, or 


(b) with the leave of the Court, by two or more persons, even though no special 
damage has been caused to such persons by reason of such public nuisance 
or other wrongful act.] 


(2) Nothing in this section shall be deemed to limit or otherwise affect any right of 
suit which may exist independently of its provisions. 


SYNOPSIS 


[s91.1] Changes in the Section............ccccce:0000 
[s91.2] Application of the Section.........::::00 1042 


e916) Declafation eL. AN REAR 
EIL KNEE MEINE carom 1046 


[s91.3] Remedies for a Public Nuisance.......... 1042 | [s 91.8] Sub-section (2) of Section 91 .............. 1046 

[s91.4] Nature of Proceeding Under [s 91.9] Instances of Public Nuisance............... 1047 
Titis SECO... aa NTE Ae [s 91.10] Representative Suit by Limited 
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[s 91.1] Changes in the Section 


The Amendment Act, 1976 has altered the marginal note and sub-section (1) whereas sub- 
section (2) remains as before. Before the Amendment Act, the marginal note to the section 
was “public nuisances”. Sub-section (1) before its amendment authorised suits in respect of a 
public nuisance either by the Advocate-General or by two or more persons who had obtained 
his consent in writing. Before its amendment, sub-section (1) was as follows: s 

(1) In the case of a public nuisance the Advocate-General, or two or more persons having 
obtained the consent in writing of the Advocate-General, may institute a suit though no 


special damage has been caused, for a declaration and injunction or for such other relief as 
may be appropriate to the circumstances of the case. 


Under the amended sub-section (1), a suit under this section is permissible both in the case 
of a public nuisance and of other wrongful acts affecting or likely to affect the public. Where a 
suit is filed not by the Advocate-General but by two or more persons, they have to obtain leave 
of the court and not the written consent of the Advocate General. 


[s 91.2] Application of the Section 


The section creates a right of action where there was none before. But it does not take 
away a pre-existing right.” It applies to public nuisances which affect public rights, such as a 
public highway. To attract the section there must be obstruction to a public highway and that 
obstruction must amount to a public nuisance.“ There is a distinction between a highway 
which is dedicated to the public at large, and one which is intended to be used by particular 
classes or limited sections of the public.“ The section does not apply where the right of way is 
not in respect of a highway but is a right of way claimed by only certain classes of persons.” 
A blind pathway not used by the public generally, but only by the residents of a few houses 
only, is not a public road. In an action for removing a nuisance therefrom by such residents, 
the consent of the Advocate-General (now leave of the court) is not necessary.*? The section, 
as amended, also applies to other wrongful acts affecting or likely to affect the public. Setting 
of an oil expeller cannot be stopped by interim order on the ground that it makes noise. But it 
can certainly be restrained after 9.00 pm and on weekly holidays.“ Private nuisance, involving 
special damage is neither alleged nor proved in this case; therefore, the provisions postulated 
under sub-section (2) of section 91 of the CPC are not attracted.” 


[s 91.3] Remedies for a Public Nuisance 


Nuisances are of two kinds—public and private. 


A public nuisance is an act or illegal omission which causes any common injury, danger 
or annoyance to the public or to the people in general who dwell or occupy property in the 
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vicinity, or which must necessarily cause injury, obstruction, danger or annoyance to persons 
who may have occasion to use any public right [Indian Penal Code, 1860, section 268). 


Where a person commits a public nuisance— 


(i) he is liable to criminal prosecution under the Indian Penal Code, 1860; 
(ii) he may be proceeded against under this section; 


(iii) he is liable to damages in a suit at the instance of a private individual who suffers 
special damage by reason of the nuisance, that is, damage beyond what is suffered 
by him in common with other persons affected by the nuisance.*° Where a number 
of persons have suffered special damage, a representative suit under O X, rule 8 can 
be brought, and the consent of the Advocate-General is not necessary.” 


These remedies, it is conceived, are concurrent. The institution of a criminal prosecution 
does not bar a suit under this section,‘ nor does the institution of a suit under this section bar 
a criminal prosecution, though cases may occur where the court may, in its discretion, refuse 
leave where a criminal prosecution is pending in respect of the same act or omission. 


46. 


47. 
48. 
49. 
50. 
51. 


ILLUSTRATIONS 
A keeps his horses and wagons standing for an unreasonable time in the highway. 
(a) This is a public nuisance for which a criminal prosecution may be instituted against A. 


(b) Further, a suit may be instituted against A under this section by the Advocate-General or 
by two or more persons with the leave of the court, though no special damage has been 
caused, for an order requiring A to abate the nuisance and for an injunction restraining him 
from continuing the nuisance. If the nuisance is repeated or continued, notwithstanding 
the injunction, he is liable for contempt where the decree granting the injunction is passed 
by a High Court,” or, he may be proceeded against under O XXXI, rule 32, below, or he 
may be prosecuted and punished with imprisonment or fine or both, under section 291 of 
the Indian Penal Code, 1860. 


(c) If the horses and wagons are kept standing opposite a man’s house, so that the access of 
customers is obstructed, the house is darkened, and the people in it are annoyed by bad 
smells, a suit may be brought against A by the occupiers for damages, the damage so 
caused being sufficiently special to entitle them to maintain the action.’ The mere fact 
that a suit has been instituted under this section against A by the Advocate-General at the 
relation of the occupiers, or by the occupiers themselves as plaintiffs, with the consent of 
the Advocate-General, will not preclude the occupiers from maintaining a private action 
against A for the special damage caused to them. Quaere whether they can claim damages 
for the special damage in a suit brought under this section? It is conceived they cannot. 
It is submitted that the words “such other relief as may be appropriate” do not include 
such damages. In England, however, persons who have suffered special damage from a 
public nuisance, may join the Attorney-General as co-plaintiffs in a suit brought by the 
Attorney-General at their relation and the Attorney-General may claim an injunction, 
and the persons specially damnified by the nuisance, may claim damages.” It is debatable 
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whether such a procedure is permissible under the present section. But it is submitted that 
the mere fact that the section finds its place in Pt v headed “Special Proceedings” under the 
division “public nuisances and other wrongful acts affecting the public” ought not to be 
a reason for driving the relators to another suit and thus causing avoidable multiplicity of 
suits. It is allowed in England, even though the action in the name of the Attorney-General 
is one which relates to public matters. Even when the relators are allowed to be joined as 
co-plaintiffs and seek special damages, the action, in substance, remains one relating to 
public matters. Is there, in such a case, misjoinder of parties or causes of action? It is not so 
considered by the courts in England.” 


The Madhya Pradesh High Court has rendered a Full Bench Judgment which goes a long 
way in clarifying several questions relating to remedies against public nuisance. It has been held 
that besides the provisions contained in section 91 of the CPC for taking action against public 
nuisance, there are other remedies which stand independently.’ Explaining the point of law, 
AK Patnaik, CJ, (as he then was), speaking for the Full Bench, observed as follows: 

Sub-section (1) of section 91, Civil Procedure Code provides that in case of public 
nuisance or other wrongful act affecting or likely to affect the public, a suit for declaration 
and injunction or for such other relief as may be appropriated in the circumstances may be 
instituted and sub-section (2) of section 91 of Civil Procedure Code states that nothing in 
the section shall be deemed to limit or otherwise affect any right of suit which may exist 
independently of its provisions. Thus, it is clear that section 91(1) of the Civil Procedure 
Code is not exhaustive of the remedies that are available to a party even in case of a public 
nuisance or other wrongful act affecting or likely to affect the public. The remedy of the 
Corporation and any other person under sub-section (5) of section 307 of the Act of 
1956 is independent of the provisions of section 91 of Civil Procedure Code and not only 
the Corporation but any other person can apply to the District Court for injunction for 
removal or alteration of a building on the ground that the provisions of the Act of 1956 or 
the bye-laws made thereunder have been contravened.” 


Explaining the /ocus standi of a person other than Municipal Corporation for taking action 
under section 307 (5) of the Madhya Pradesh Municipal Corporation Act, 1956 for removal 
or alteration of any building, the Full Bench further observed that the right under section 307 
(5) of the Act is not restricted to a person affected by violation complained of but encompassed 
all persons resident within the area to which the Act applies.” 


[s 91.4] Nature of Proceeding Under this Section 


Proceedings for a public nuisance in England were formerly commenced by an information 
filed by the Attorney-General in the High Court of Chancery. They are now instituted by 
action in the High Court of Justice (see RSC, O I, rule 1). The action may be brought like the 


Information— 
(i) by the Attorney-General acting ex-officio; or 
(ii) by the Attorney-General at the relation of a private individual. 
Under the present section, a suit for a public nuisance may be instituted— 
(i) by the Advocate-General acting ex-officio; or 
(ii) by the Advocate-General at the instance of relators; or 


(iii) by two or more persons having obtained leave of the court. 


52. AG v Logan, [1891] 2 QB 100. 

53. Dilip Kaushal v State of MP, AIR 2008 MP 324 (FB) (Indore Bench). 

54. Dilip Kaushal v State of MP, AIR 2008 MP 324, para 9 at p 327 (FB) (Indore Bench). 

55. Dilip Kaushal v State of MP, AIR 2008 MP 324, para 7 at pp 326-27 (FB) (Indore Bench). 


Public nuisances and other wrongful acts affecting the public Sec91 1045 


(a) Difference Between Suit by Advocate-General Acting Ex-officio and Suit by him as the 
Relation of a Private Individual—Except for the purposes of costs, there is no difference 
between an ex-officio suit and a suit at the relation of private individuals. In both cases the 
sovereign, as parens patriae, sues by the Advocate-General.”° 


When the Attorney-General proceeds at the relation of a private person or a corporation, 
he takes the proceeding as representing the Crown, and the Crown, through the Attorney 
General, is really a party to the litigation. It is quite true that when the proceeding is taken at 
the relation of a subject, the practice is to insert his name in the proceedings as the relator, and 
to make him responsible for the costs, but I do not think that this practice, in any sense, makes 
the relator a party to the proceedings, although he is responsible for the costs, any more than 
(to take a converse case) an infant who brings an action is responsible for the costs of it. If I am 
right, it would seem that the practice of making the relator directly responsible for the costs of 
the action had its origin not in the protection of the defendant but of the Crown.” 


When once the matter is in the hands of the Attorney-General, it becomes substantially a 
public proceeding, in which the Attorney-General, if there be no relator, becomes as prosecutor 
responsible for the costs, while if a relator is introduced, the responsibility for costs is upon 
the latter.”** 


(b) Relator’: Interest in the Suit.—A relator need not have any personal interest in the matter, 
except as one of the public; he need not, in fact, be himself damaged at all.” 


(c) Interest of Persons Suing with Leave of the Court.—Persons suing in respect of a public 
nuisance with leave of the court under this section need not have any personal interest in 
the matter of the suit, except as members of the public. They are entitled to sue, though no 
special damage has been caused to them. In other words they need not have a cause of action 
in themselves. Obstruction to village pathways falls within the definition of public nuisance 
under section 268 of the Indian Penal Code, 1860 and therefore a suit for removal of such 
obstruction with the court's leave would be permissible in the absence of any special damage.” 
This principle would equally apply to cases of other wrongful acts affecting or likely to affect 
the public. 


[s 91.5] Injunction 


The following are some of the leading principles by which the courts are guided in granting 
injunctions: 


(i) The injury complained of must be either irreparable or continuous.°! The remedy 
by way of injunction is therefore Not appropriate for damage which is, in its nature, 
temporary and intermittent,” or is accidental and occasional,® or for an interference 
with legal rights which is trifling in amount and effect. 


56. AG v Cockermouth Local Board, (1874) LR 18 Eq 172 per Jessel MR. 

57. AG v Logan, [1891] 2 QB 100. 

58. AG v Logan, [1891] 2 QB 100. 

59. AG v Logan, [1891] 2 QB 100. 

60. Chandrawati Devi v Rameshwar Kaviraj, AIR 1968 Pat 422 : (1968) ILR 47 Pat 326 : (1968) 1 PJLR 449 

61. AG v Cambridge Gas Consumers Co, (1868) LR 4 Ch App 71, p 81. i 

62. AG v Sheffield Gas Consumers Co, (1853) 3 DMG 304; AG v Cambridge Gas Consumers Co, (1868) LR 4 
Ch FE 

63. Fai Forbes, (1867-1868) LR 5 Eq 166. 

64. Gaunt v Fynney, (1872) LR 8 Ch App 8; Llanduano Urban District Council v Woods, (1899) 2 Ch 705. 


1046 Sec 91 Part V—Special Proceedings 


(ii) Apprehension of future mischief from something in itself lawful and capable of 
being done without creating a nuisance is no ground for an injunction. “There 
must, if no actual damage is proved, be proof of imminent danger, and there must 
also he proof that the apprehended damage will, if it comes, be very substantial”. 


(iii) Though no substantial damage is proved, the court may grant an injunction if the 
defendants claim the right to continue doing that which the court has held they are 
not entitled to do.” 


(iv) Where an illegal act is committed which in its nature tends to the injury of the 
public, an injunction will be granted to restrain the act without proof of actual 
injury to the public.% 


(v) Where the plaintiff has proved his right to an injunction against a nuisance, it is 
no part of the duty of the court to enquire, in what way, the defendant can best 
remove it; the plaintiff is entitled to an injunction at once, and it is the duty of 
the defendant to find his own way out of the difficulty whatever inconvenience or 
expense it may put him to. But where the difficulty of removing the nuisance is 
considerable, the court may suspend the operation of the injunction for a time.® 


(vi) No length of time can legalise a public nuisance. Though twelve-years-user may bind 
the right of an individual, yet the public have a right to demand the suppression of 
a nuisance apart from the length of time for which it may have continued.” 


(vii) A public nuisance is not excused on the ground that it causes some convenience or 
advantage (Indian Penal Code, 1860, section 268). 


[s 91.6] Declaration 


A suit may be instituted under this section by two or more Mohammedans for a declaration 
that they are entitled to carry tabuts in procession along a public road for immersion in the sea 
against persons who obstruct them in doing so and for an injunction restraining interference 
in the exercise of this right.” 


[s 91.7] Other Relief 


The removal of a public nuisance, e.g., encroachment on a public street, may be directed by 
the court under this part of the section.” 


[s 91.8] Sub-section (2) of Section 91 


Section 91, clause (2) of the CPC makes it clear that this section would not limit or 
otherwise affect any right of suit which may exist independently of its provisions, thereby 


65. AG v Corp of Manchester, (1893) 2 Ch 87. 

66. Fletcher v Bealey, (1884) 28 Ch D 688. 

67. AG v Action Local Board, (1882) 22 Ch D 221. 

68. AG v Shrewsbury Bridge Co, (1882) 21 CD 752. 

69. AG v Colney Hatch Lunatic Asylum, (1868) LR 4 Ch 146. 

70. Municipal Commr of the Suburbs of Calcutta v Mahomed Ali, (1871) 7 Beng LR 499; Weld v Hornby, 
(1806) 7 East 195. z 

71. Satku Valad Kadir Sausare v Ibrahim Aga Valad Mirza Aga, (1878) ILR 2 Bom 457; Kandaswamy 
Mudal v Sabraya Mudali, (1909) ILR 32 Mad 478. See section 9, note headed “Religious processions”. 

72. Manilal Jibhai v Ishvarbhai Samalbhai, AIR 1925 Bom 367 : (1925) 27 Bom LR 421. 
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meaning that if any individual gets affected by such public nuisance being caused, he or she, 
would have the same right to file a suit for declaration and injunction and for mandatory 


injunction. Section 91 of the CPC does not create a bar on any individual from resorting to 
the court for relief in such matters.”* 


The Code of Criminal Procedure, 1973 contains provisions for the removal of a public 
nuisance by summary proceedings before a magistrate.” The High Court of Calcutta has held 
that where special damage is caused to a private individual by a public nuisance, he has a right 
of suit against the person causing the nuisance for a removal of the nuisance, and a civil court 
may pass a decree to that effect, notwithstanding that an order for the like purpose might be 
made by a magistrate.” This right is saved by sub-section (2). There is a difference of opinion 
as to whether a member of the public can maintain a suit for removal of obstruction of a public 
highway, if his right of passage through it is obstructed, without proof of special damage. The 
preponderance of authority is in favour of the view that such a suit is maintainable; and that 


the rule of England Law contra has no application to this country.”° But there are also decisions 
which have taken a different view.” 


[s 91.9] Instances of Public Nuisance 


A nuisance which inflicts damage, injury or inconvenience on the public or a class of the 
public which comes within its sphere of operation, constitutes an indictable misdemeanour 
known as common or public nuisance which may also, in many cases, be dealt with 
summarily; but if a private individual can show that he has suffered some particular 
direct and substantial damage to person or property over and above that sustained by the 
community at large, he has a right of action in tort for that nuisance.”* 


Building over any part of a public street or closing a thoroughfare existing from time 
immemorial” or the keeping of a regular, though temporary, heap of rubbish on a thoroughfare 
at a busy and frequented part of the town,” is a public nuisance, for, such act must necessarily 
cause obstruction to persons who may have occasion to use their public right over the part 
encroached upon. The public is entitled to the full width of the public street, however wide 
it may be, and whoever appropriates any part of the street by building over it, infringes the 


73. Perumal Naicker v Rathina Naicker, AIR 2004 Mad 492. 

74. As to conditional orders by magistrates for the removal of nuisances, see sections 133—143 of the Code 
of Criminal Procedure; as to power of a magistrate to issue orders in urgent cases where a speedy remedy 
is desirable, see section 144 of the Code of Criminal Procedure. 

75. Sahebzada Roy v Raj Koomar Singh, (1878) ILR 3 Cal 20; Jina Ranchod v Jodha Ghella, (1863) 1 BHC 1 
(AC), which appears to be imperfectly reported. 

76. Mandakini Debee v Basantkumaree Dabee, AIR 1933 Cal 884 : (1933) ILR 60 Cal 1003; Municipal 
Committee, Delhi v Mohammad Ibrahim, AIR 1935 Lah 196 : (1935) ILR 16 Lah 517; Munusami 
Chetti v Periya Kuppusami Chetti, AIR 1939 Mad 691 : (1939) ILR Mad 870 : (1939) 1 Mad LJ 
392; Kodavalur Subbamma v Lota Narayanamurti, AIR 1949 Mad 634; Somu Nagiroddi v Gouru-gari 
Lingareddi, AIR 1956 AP 235; Thangavelu Nadar v Sudalaimada Nadar, AIR 1962 Mad 431 : (1962) 2 
Mad LJ 202; Moolchand v Chhoga, AIR 1963 Raj 25 : (1961) ILR Raj 836; Sri Ram ‘Singh v Patti, AIR 
1968 All 18; Perumal Naicker v Rathina Naicker, AIR 2004 Mad 492. 

77. Kella Peda Appayya v Lanka Narasimhalu, AIR 1938 Mad 338; Surendra Kumar Basu v District Board, 
Nadia, AIR 1942 Cal 360; Choudhury Bibhuti Narayan Singh v Maharaja Sir Guru Mahadev Asram 
Prasad Sahi Bahadur, AIR 1940 Pat 449 : (1940) ILR 19 Pat 208; Bhuloganathan Pillai v Rajagopala 
Pillai, AIR 1941 Mad 669; Kanti v UIT, Bikaner, AIR 1998 Raj 108. 

78. Halsburys Laws of England, 3rd Edn, vol 37, LexisNexis, p 122, para 210; Choudhury Bibhuti Narayan 
Singh v Maharaja Sir Guru Mahadev Asram Prasad Sahi Bahadur, AIR 1940 Pat 449. 

79. Mehr Mohammad Khan v Jamadar Adalat Khan, AUR 1937 Lah 425 : (1937) ILR 18 Lah 629. 

80. Municipal Board, Lucknow v Mt Ram Devi, AIR 1941 Oudh 52 at p 54 col 2. 
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right of the public road and the part built over.*! An obstruction is not the less a nuisance, 
because it is on a part of the street not commonly used, or otherwise leaves room enough for 
the ordinary amount of traffic. On the other hand, the High Court of Calcutta has held that 
as regards tidal navigable rivers, a slight encroachment does not necessarily constitute a public 
nuisance. “It seems to us rather”, the court said, “that there must be some evidence that such 
encroachment causes one of the results specified in Section 268” of the Indian Penal Code, 
1860.8 


A finding regarding public nuisance should be based on evidence. An interim order of 
injunction to stop the working of commercial establishment, would result in its closure. Such 
an order should not be passed on a mere allegation that it creates noise etc. Full evidence 


should be required.® 


Where sale deed was executed by member of a co-operative society and the property 
purchased was enclosed with a plan to provide amenities to members of the Society, it was held 
by the Madras High Court that mere conversion of certain areas earmarked for amenities by 
co-operative society cannot be termed as public nuisance.” 


Acts which merely offend the sentiments of a class do not amount to a public nuisance. In 
India, it must often happen that acts are done by the followers of one creed which must be 
offensive to the sentiments of those who follow other creeds. Upon this principle, it has been 
held that the placing of a Mahommedan symbol in the neighbourhood of a Hindu temple 
is not a public nuisance, though likely to cause annoyance to Hindus.** Similarly, it is not a 
public nuisance, to expose on the verandah of a house, meat cut up for a dinner, though it may 
annoy the feelings of Jains, frequenting a temple close by the house.” But wilfully slaughtering 
cattle in a public street so that the groans and blood of the animals could be heard and seen by 
the passers-by is a public nuisance, for, it must necessarily cause annoyance to every one of the 
passers-by-Hindu, European, Mahommedan or other, who was not utterly devoid, not merely 
of refinement, but also of all proper feelings. 


[s 91.10] Representative Suit by Limited Class of Villagers 


As a general rule, the consent of the Advocate-General, now, the leave of the court, would 
be necessary for a suit with regard to a public right. But an action brought by a particular 
section is an exception to the general rule. Hence, a representative suit brought by a limited 
class of villagers for rite of passage regarding a rasta is maintainable without such consent or 
leave and without proof of special damage.® Order I, rule 8, is only an enabling provision. 


81. Queen-Empress v Virappa Chetti, (1897) ILR 20 Mad 433. 

82. Turner v Ringwood Highway Board, (1870) LR 9 Eq 418. . 

83. Jugal Das Dalal v Queen-Empress, (1893) ILR 20 Cal 665; dissenting from dicta to the contrary in Re 
Umesh Chandra Kar, (1887) ILR 14 Cal 656. 

84. Sunil Kumar Verma v Sri Raghubir Singh, AIR 1991 All 209. 

85. A Sarangan v S Vadivelu Mudaliar, 2009 (3) Mad LJ 463 : 2009 (2) Mad LW 532. 

86. Muttumira v Queen-Empress, (1883) ILR 7 Mad 590; Surendra Kumar Basu v District Board, Nadia, AIR 
1942 Cal 360 : (1942) 1 ILR Cal 533 : (1941) 46 Cal WN 261 : (1942) 75 Cal LJ 157. 

87. Queen-Empress v Byramji Edalji, (1888) ILR 12 Bom 437. 

88. Queen-Empress v Zakhiruddin, (1888) ILR 10 All 44. 

89. Faqir Chand v Sooraj Singh, AIR 1949 All 467; Governor General in Council v Awadhoot Balwant Rao, 
AIR 1946 Nag 228 : (1946) ILR Nag 246; Ramdahin Pande v Parmeshwar Singh, AIR 1940 Pat 160; 
Pakkle v P Aiyasami Ganapathi, AIR 1969 Mad 351 : (1969) ILR 1 Mad 603 : (1969) 1 Mad LJ 638. 
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It does not compel one to represent many if his action is maintainable without the joinder of 
other persons.”° 


If special damage is proved or presumed, then, in spite of the fact that it is a case falling 
under public nuisance, a suit by one who suffers or is presumed to have suffered such damage, 
is maintainable and no consent of the Advocate-General (now leave of the court) would be 
necessary.”! For instance, a person whose right to pass along a highway is obstructed or interfered 
with can sue in respect of a public nuisance without having to prove special damage.” In such 
a case, he is deemed to have suffered loss without proof either of the mode or quantum of 
such loss.°? Accordingly, where a plaintiff, who, as a member of a class vitally affected by a 
public nuisance, sues on his own behalf, alleging special damage to himself need not follow the 
procedure laid down either in this section or O I, rule 8.™ 


5[S 92] Public charities—(1) In the case of any alleged breach of any express 
or constructive trust created for public purposes of a charitable or religious nature, 
or where the direction of the Court is deemed necessary for the administration of 
any such trust, the Advocate-General, or two or more persons having an interest in 
the trust and having obtained the *% [leave of the Court] may institute a suit, whether 
contentious or not, in the principal Civil Court of original jurisdiction or in any other 
Court empowered in that behalf by the State Government within the local limits of 
whose jurisdiction the whole or any part of the subject-matter of the trust is situate to 
obtain a decree— 


(a) removing any trustee; 
(b) appointing a new trustee; 
(c) vesting any property in a trustee; 


[(cc) directing a trustee who has been removed or a person who has ceased to be 
a trustee, to deliver possession of any trust property in his possession to the 
person entitled to the possession of such property;] 


(d) directing accounts and inquiries; 


(e) declaring what proportion of the trust-property or of the interest therein 
shall be allocated to any particular object of the trust; 


(f) authorizing the whole or any part of the trust-property to be let, sold, 
mortgaged or exchanged; 


(g) settling a scheme; or 
(h) granting such further or other relief as the nature of the case may require. 


90. Surendra Kumar Basu v District Board, Nadia, AIR 1942 Cal 360; Ramghulam Khatik v Ramkhelawan 
Ram, AIR 1937 Pat 481 : (1936) ILR 16 Pat 190. 

91. Sanker Dayal Agarwala v State of UP, AIR 1973 All 310. 

92. Firm Pyarelal Satpal v Santlal, AIR 1972 Raj 103. 

93. Brajabandhu Mohapatra v Gopal Chandra Mohapatra, AIR 1973 Ori 189 : (1972) ILR Cut 1407 : (1972) 
38 CLT 1309. 

94. Kadarbhai Mahomedbhai v Haribhai Ranchhodbhai Desai, AIR 1974 Guj 120 : (1973) 14 Guj LR 245. 

95. Section 92 shall not apply to any religious trust in Bihar, See Bihar Act of 1951. 

96. Substituted by Act 104 of 1976, sectioni 31 for “consent in writing of the Advocate-General” (w.e.f. 1-2- 
1977). 

97. Inserted by Act 66 of 1956, section 9 (w.e.f. 1-1-1957). 
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(2) Save as provided by the Religious Endowments Act, 1863, [or by any 
corresponding law in force in ”[the territories which, immediately before the 1st 
November, 1956, were comprised in Part B States}], no suit claiming any of the reliefs 
specified in sub-section (1) shall be instituted in respect of any such trust as is therein 
referred to except in conformity with the provisions of that sub-section. 


100((3) The Court may alter the original purposes of an express or constructive trust 
created for public purposes of a charitable or religious nature and allow the property 
or income of such trust or any portion thereof to be applied cypres in one or more of 
the following circumstances, namely:— 


(a) where the original purposes of the trust, in whole or in part,— 
(i) have been, as far as may be, fulfilled; or 


(ii) cannot be carried out at all, or cannot be carried out according to the 
directions given in the instrument creating the trust or, where there is 
no such instrument, according to the spirit of the trust; or 


(b) where the original purposes of the trust provide a use for a part only of the 
property available by virtue of the trust; or 

(c) where the property available by virtue of the trust and other property 
applicable for similar purposes can be more effectively used in conjunction 
with, and to that end can suitably be made applicable to any other purpose, 
regard being had to the spirit of the trust and its applicability to common 
purposes; or 

(d) where the original purposes in whole or in part, were laid down by reference 
to an area which then was, but has since ceased to be, a unit for such 
purposes; or 

(e) where the original purposes, in whole or in part, have, since they were laid 
down,— 

(i) been adequately provided for by other means, or 


(ii) ceased, as being useless or harmful to the community, or 
(iii) ceased to be, in law, charitable, or 


(iv) ceased in any other way to provide a suitable and effective method of 
using the property available by virtue of the trust, regard being had to the 
spirit of the trust.] 
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Uttar Pradesh.—The following amendment were made by Uttar Pradesh Act 24 of 
1954, section 2 and Schedule, Item 5, entry 5, dated 30-11-1954. 


In section 92, in sub-section (1), after clause (b), the following shall be added as a new 


clause (bb):— 


“(bb) for delivery of possession of any trust property against a person, who has ceased to 


be trustee or has been removed”. 


[s 92.2] Changes in the Section 


The section corresponds with section 539 of the Code of Civil Procedure, 1883. It was 


changed in 1908 in the following particulars: 
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(i) 


(ii) 


(iii) 


(iv) 


(viii) 


(ix) 


(x) 


The words “public purposes of a charitable or religious purposes” were substituted 

for the words “public, charitable or religious purposes” to remove the misconception 
6 e > . . . £ 2 e » 

that the word “public” was merely to coordinate with “charitable” or “religious”. 


The words “whether contentious or not” were added to give effect to a Calcutta 
decision. See note “whether contentious or not” below. 


The words “in the principal Civil court of original jurisdiction” were substituted for 
the words “in the High Court or the District court”. 


The words “or any other court empowered in that behalf by the Local Government 
(now State Government) were added in order to invest courts subordinate to the 
district courts with power to try cases under this section. 


Clause (a) was added to supersede a Madras decision and to give effect to the 


decisions of Calcutta, Bombay and Allahabad High Courts cited in the note: 
“clause (a): removing any trustee” below. 


Clause (d) was added to give legislative recognition to a Bombay decision cited in 
the note “clause (d): directing accounts and inquiries” below. 


Sub-section (2) was added to give effect to the view taken by the Bombay High 
Court that the section is mandatory and to supersede the decisions of the other high 
courts to the contrary. See note “sub-section (2): this section is mandatory’ below. 


By section 13 of the Code of Civil Procedure (Amendment) Act, 1951, the words 
“or by any corresponding law in force in a Pt B State” were inserted after the figures 


“1863”. 


The words “the territories which, immediately before the | November 1956 were 
comprised in Pt B States” were substituted for the words “a Pt B State” by the 
Adaptation of Laws (No 2) Order, 1956. 


The words “leave of the court” have been substituted for the words “the consent in 


writing of the Advocate-General” by the Amendment Act, 1976. 


(xi) Sub-section (3) is new and has been added by the Amendment Act, 1976. 


[s 92.3] Romilly’s Act 


The present section has been borrowed in part from 52 Geo 3 c 101, called Romilly’s Act. 
As to the applicability of decisions under that statute, to case under the present section, see the 


undermentioned case. 


101 


[s 92.4] Object of the Section 


The real object of the special provisions of Section 539 seems to us to be clear. Persons 
interested in any trust were, if they could all join, always competent to maintain a suit 
against any trustee for his removal for breach of trust; but where the joining of all of them 
was inconvenient or impracticable, it was considered desirable that some of them might sue 
without joining the others, provided they obtained the consent of the Advocate-General 
or of the Collector of the District; and this condition was imposed to prevent an indefinite 
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number of reckless and harassing suits being brought against trustees by different persons 
interested in the trust.' 


The main purpose of the section is thus, to give protection to public trusts of a charitable 
or religious nature from being subjected to harassment by suits being filed against them. That 
is why it provides that suits can either be filed by the Advocate-General or by two persons 
having an interest in the trust with the written consent of the Advocate-General (now with 
leave of the court). Before the Advocate General files the suit or gives his consent, he has to 
satisfy himself that there is a prima facie case of either a breach of trust or of the necessity 
of obtaining directions from the court. One of the objects which led to the enactment 
of section 92 was to enable two or more persons interested in any trust created for a public 
purpose of a charitable or religious nature should be enabled to file a suit for the release set out 
in that section without having to join all the beneficiary since it would be highly inconvenient 
and impracticable for all the beneficiaries to join in the suit; hence any two or more of them 
were given the right to institute a suit for the relief mentioned in the said section 92 of the 
CPC. However, it was considered desirable to prevent a public trust from being harassed or put 
to legal expenses by reckless or frivolous suits being brought against the trustees and hence, a 
provision was made for leave of the court having to be obtained before the suit is instituted.' 
Where, in proceedings emanating from a suit under section 92, the trial court on consideration 
of relevant documents concluded that the temple in question was a private temple, the high 
court was found to be wrong by the Supreme Court in remanding the matter back for de novo 
consideration when the plaintiffs had not let sufficient evidence to establish their case.” 


[s 92.5] Essential Conditions 


A bare perusal of the said section would show that a suit can be instituted in respect of a 
public trust by the Advocate-General or two or more persons having an interest in the trust 
after obtaining leave of the court in the principal civil court of original jurisdiction. An analysis 
of these provisions will show that the provisions of section 92 of the CPC can be invoked only 
when the following conditions are satisfied: 


(a) It should be with regard to a public trust to obtain a decree for the purposes 
mentioned in the said provision. 


(b) Suit should be on behalf of the Advocate-General or two or more persons having an 
interest in the trust. 


(c) Leave of the court has to be obtained for instituting the suit. 


From the above, it is clear that before granting leave to institute the suit, proceedings for 
granting leave have to be held in court. In these proceedings the court has to be satisfied that 
the trust is a public trust and the persons who want to institute the suit are interested in the 
trust. It is only on the satisfaction of the aforesaid conditions that the permission to institute 
the suit can be granted by the court for the relief mentioned in the said section 92 of the 
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Where the memorandum of association of the institution showed the properties in the 
name of President and Secretary with power to sell them, it was held thar it clearly indicated 
that the institution was not a trust and as such suit under section 92 was not maintained.” 


[s 92.6] Application of the Section and Legislative Intervention 


This section has no application unless three conditions are fulfilled: the suit relates to a 
public, charitable or religious trust; it is founded on an allegation of breach of trust or the 
direction of the court is required for administration of the trust and the reliefs claimed are 
those which are mentioned in the section.'% Such a suit is one of a special nature and therefore, 
if the allegation of breach of trust is not substantial, or if the plaintiff fails to make out a case 
for a direction for proper administration, the very foundation of the suit would fail. Where 
there is no scheme in existence, the court cannot be approached merely on the ground that the 
trustees had become old in age. The plaint must show why under the existing arrangement, 
steps cannot be taken to secure proper management. Such a suit does not disclose any necessity 
to issue directions regarding scheme.''® A suit for obtaining an injunction to restrain a person 
from unauthorised use of the property of the deity by calling himself “Pujari”, is not covered 
by section 92.''' Where the trustee’s power to sell property is at issue, the suit should be under 
section 34 Indian Trusts Act, 1882 and not under section 92 of the CPC.'!? Where the relief 
claimed does not fall under section 92, a suit filed without complying with the requirements of 
the section is not maintainable.'!’ It being a special remedy, where resort could be had to it, the 
general remedy of an ordinary suit is impliedly barred.''* And whether the suit falls within the 
section, must be decided on the allegations in the plaint as on the date of its institution. ™ The 
fact that the defendant does not admit that the trust is a public charitable or religious trust, 
will not take out the case from the ambit of this section. 6 


Once a competent court has exercised a jurisdiction, the decision cannot be interfered with 
or nullified by the Legislature. The legal proposition forming the basis of judicial-decision 
can be modified (even retrospectively). But the rights flowing from the decision cannot be 
interfered with by legislation.'!” In a Madras case, it was held that the legislature, in deciding 
that: 


(i) the Board of Trustees of Pachiappa’s Trust had committed irregularities in the 
management of the charities and institutions and properties under its control; and 
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(ii) that the members of the Board of Trustees had also committed irregularities in 
the management of the charities, had certainly usurped a judicial function, which 
could properly be exercised only by a court of law. Equally, in modifying a scheme 
decree passed by the court in the manner provided by the Act, and in directing 
the government (or committee appointed by the government) to discharge certain 
functions the legislature had clearly purported to exercise a judicial power of 
amending the decree of the court, which power is not vested in it. Thus, the Act 


suffered from want of legislative competence and was therefore ultra vires and 
void.''® 


Suit under section 92 was filed, alleging mismanagement of the trust property by the 
members of the trust committee. The trust was situated in the State of Uttar Pradesh. The 
civil court in State of Madhya Pradesh would have no territorial jurisdiction under section 92 
merely on the ground that there was an allegation against the trustees about mismanagement 
of a property situated in the State of Madhya Pradesh which was purchased by the founder 
from income derived from trust property situated in the State of Uttar Pradesh. Meaning of 
“subject matter of the trust” occurring in section 92 is that matter, thing or person, which is 
the foundation of the trust and was the object of creating a trust, dedication or endowment. 
The situation or situs of properties or the trust are relevant for the purpose of determining 
jurisdiction of the court under section 92 of the CPC, only if such property or properties 
constitute foundation of the trust; but mere properties of the trust are not necessarily its subject 
matter. The existence of an item of the trust property, subsequently acquired from the trust 
income, should not be deemed to be the subject matter of the trust, so as to confer jurisdiction 
on the court in the State of Madhya Pradesh.’ A suit by the deity for declaration of title to 
land, against a person claiming an interest adverse to the deity, does not fall within section 
92.'° An objection of non-application of section 92 was not raised in the written statement 
or in the reply to injunction application. It cannot be permitted to be raised to the first time 


during the hearing of the appeal.'”' 


[s 92.7] Representative Suit and Res Judicata 


The suit contemplated by this section is a representative suit, that is, a suit which is 
prosecuted by individuals not for their own interest, but as representatives of the general 
public,'” in order to secure a proper administration of a public trust.'” A suit under section 92 
is for the vindication of public rights. The named plaintiff really represents the public at large. 
The suit is a representative one and the decree binds all persons interested in the trust, 
as provided in Explanation VI to section 11.'* A decree in a suit under this section will, 
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therefore, operate as res judicata under Explanation VI to section 11 of the CPC.'” In Sunni 
Central Board of Wakf, UP v Sirajul Haq, the Allahabad High Court held that a decision 
in a suit under this section that a particular endowment was public with a scheme framed 
therefor, was a judgment in rem and not a judgment in personam. This observation, though 
expressed in general terms, was made with reference to the facts of the case and in the light of 
the contention of the managing committee that the wakf in dispute did not come within the 
purview of the Muslim Wakfs Act, 1936 although in earlier suits including a suit filed with 
the consent of the Advocate-General, it was held that the property in dispute was wakfand a 
scheme was framed. The scope of the rule that such a judgment is a judgment in rem can be 
properly understood from the Supreme Court judgment in Ahmed Adam Sait y ME Makhri 
There a suit had been filed on behalf of the Cutchi Memons of Bangalore for framing a scheme 
for a mosque on the allegation that it belonged to them and that they had exclusive right to 
manage it and a scheme was framed on that basis. Subsequently, Sunni Muslims of the locality 
filed another suit claiming that they were also beneficiaries of the mosque and that a fresh 
scheme should be framed. The suit was resisted on the ground that the prior decision operated 
as res judicata. In repelling this contention, the Supreme Court observed that a decree in a suit 
under section 92 would operate as res judicata on all persons who have the same interest as the 
plaintiffs but that when the plaintiffs claimed right in a limited class to the exclusion of others, 
they cannot be held to represent those others and the decision in the suit would not operate as 
res judicata on the rights of those others. 


[s 92.8] Issue Estoppel 


In a case,!** the Supreme Court held that in terms of the requirement of section 16(2), 
the onus to prove that the institution is a Sikh gurdwara lies on the person who asserts the 
same. That being the position, the committee which asserted that the Institution was a Sikh 
gurdwara has to prove the same. The high court has therefore rightly held that the tribunal 
wrongly placed the burden of proof on the respondents herein. Judgments to the contrary 
rendered and relied upon by the appellants are no longer good law in view of the last noted 
decision. Similarly, the Supreme Court in a case”? came to the conclusion that Nirmazlas are 
Sadhus who cannot be regarded as Sikhs and consequently in the mere capacity of followers of 
Sikh religion residing in the concerned village cannot be held to have an interest as to entitle 
them to institute a suit under section 92 of the CPC, In other words, there was a categorical 
finding that Nirmatlas are not Sikhs. It was held that the Dera was maintained for an entirely 
distinct sect known as Nirmalas Sadhus who cannot be regarded as Sikhs. It was also held that 
mere fact that at some stage there was a Guru Granth Sahib in the Dera cannot lead to any 
conclusion that the institution was meant for or belonged to the followers of Sikh religion. 
These findings were rendered in a suit filed under section 92 of the CPC. Decisions taking the 
contrary view that Nirmalas are Sikhs per se lose significance. The factual findings relating to 
the nature and character of the institutions, specifically found on an elaborate review of the 
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governing legal principles as well, and which have reached finality cannot be. re-agitated and 
the same is precluded on the principle of “Issue estoppel” also.'*° 


[s 92.9] Jurisdiction 


The words “within the local limits of whose jurisdiction the whole or any part of the subject 
matter of the trust is situated” apply both to the principal civil court of original jurisdiction and 
to the court empowered in that behalf. The section, therefore, overrides clause 12 of the Letters 
Patent.'*' But if the trust fund is deposited with a firm at Madras and has a place of business 
at Calcutta, the Calcutta High Court has jurisdiction as the trustees could require payment at 
Calcutta.'*? Where the trustees and the trust fund are within the jurisdiction of a court, but the 
charity is to be founded in a territory outside the jurisdiction, the court has jurisdiction to pass 
a decree, declaring the trusts upon which the fund is to be held, but it cannot go further in the 
way of settling a scheme, and it will leave it to the court of the place in which the charity is to be 
carried out to settle the scheme.'* Nor can a court apply the cypres doctrine extra territorium." 
Likewise, where the trust is in a foreign country and is administered there and the trustees are 
also residing there but properties belonging to the trust are situated within jurisdiction, the 
court can act under this section for protecting the properties within its jurisdiction, though it 
may not be competent to grant reliefs which interfere with the administration of the trust in 
the foreign country, such as framing of a scheme, removing the trustees and appointing new 
trustees. Empowerment of a judicial officer for the purpose of section 92, can be by entry in 
the gradation list and notification is not necessary.'*° 


In a case from Tamil Nadu, the Supreme Court has held that for suits relating to Public 
Trust, the jurisdiction of the district court “or” other court notified by the state government 
under the Tamil Nadu Civil Courts Act, 1873 does not oust the jurisdiction of the district 
court. It has been observed that the use of the word “or” in section 92 denotes an alternative, 
giving a choice to the plaintiff. Even if the state government notifies any other court, the 
jurisdiction of the district court does not stand substituted.'*” 


While overruling the judgment of the Madras High Court, Raveendran, J, speaking for the 


Supreme Court Bench explained the law in these words: 


8. Assuming that there was any need for applying the principles of interpretation, let us 
next consider whether the word ‘or’ was used in Section 92 of the Code in a substitutive 
sense. It is clear from Section 92 of the Code that the legislature did not want to go by the 
general rule contained in Section 15 of the Code that every suit shall be instituted in the 
court of the lowest grade competent to try it, in regard to suits relating to public Trusts. 
The intention of the law makers was that such suits should be tried by the District Court. 
At the same time, the law makers contemplated that if there was heavy work load on 
the District Court, the State Government should be enabled to empower any other court 
(within the local limits of whose jurisdiction, the whole or any part of the subject-matter 
is situate), also to entertain such suits. Therefore, the word “or” is used in the ordinary and 
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normal sense, that is to denote an alternative, giving a choice. The provisions of Section 
92 do not give room for interpreting the word “or” as a substitutive, so as to lead to an 
interpretation that when the Government notified any other court, such notified court 
alone will have jurisdiction and not the District Court.'* 


In para 9 of the above judgment the Supreme Court Bench further went on to explain as 
follows: 


9. The provisions of Section 12 of the Civil Courts Act specifying the pecuniary limits of 
District Courts and Sub-ordinate Courts, is subject to the provisions of the Code of Civil 
Procedure. In view of the express provisions of Section 92 specifying the courts which will 
have jurisdiction to entertain suits under that section, neither the provisions of Section 15 
to 20 of the Code nor the provisions of Section 12 of the Civil Courts Act will apply to 
such suits. Section 92 is a self contained provision, and conferment of jurisdiction in regard 
to suits under that section does not depend upon the value of the subject matter of the suit. 
Therefore, insofar as the suits under Section 92(1) are concerned, the District Courts and 
Sub-ordinate Courts will have concurrent jurisdiction without reference to any pecuniary 
limits. We find that the learned District Judge had held that he had jurisdiction because the 
value of the subject matter was Rs. 10 lakhs, apparently keeping in view, Section 12 of 
the Civil Courts Act. We make it clear that the pecuniary limits mentioned in Section 12 of 
the Civil Courts Act, do not apply to suits under Section 92(1) of the Code.” 


[s 92.10] Who May Sue Under This Section 


A suit under this section may be brought— 


(i) by the Advocate-General, and outside the presidency-towns by the collector or by 
such officer as the state government may appoint in that behalf (section 93); or 


(ii) by two or more persons having an interest in the trust and having obtained the leave 
of the court. 


All persons to whom leave has been granted must sue. It has been held that a suit by only 
some of the persons to whom consent of the Advocate-General (now leave of the court) was 
given would not lie.'“° Such an authority is joint and must be acted upon by all jointly.'*! But 
where sanction under the section has been obtained by several persons and one of them dies 
before the institution of the suit, the suit instituted by the rest was held to be valid.'* This view 
has been dissented from by the Supreme Court in Narain v Sunderlal Tholia,’* and therefore, 
is not correct. A suit relating to administration of a temple can be filed by the idol, represented 
by the next friend. Further, the registration of a trust under the Societies Registration Act, 
1860, does not render section 92 inapplicable.'* 


As for appeal, one of several plaintiffs can appeal on the same terms and conditions as are 
applicable to suits in general." An heir of the original creator of a trust has an interest in the 
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trust and can sue under section 92. So, can a person who, under the instrument of trust, has 
the right to reside in the premises of the endowed property.'*° 


[s 92.11] Interest in the Trust 


When a suit under this section is not instituted by the Advocate-General, it must be brought 
by at least two persons, and such persons must have “an interest” in the trust. Section 539 of 
the Code of Civil Procedure, 1877 contained the words “a direct interest”. Those words seem 
to have been taken from the judgment of Lord Eldon in Re the Bedford Charity.” Those words 
also occurred in section 539 of the Code of Civil Procedure, 1882. That section was amended 
by section 44 of Act 7 of 1888, and the words “an interest” were substituted for the words “a 
direct interest”. It must have appeared to the Legislature that the limitation of a “direct” interest 
was not expedient in India, and hence the section must have been amended.'** The effect of 
the amendment has been to widen the class of persons who are entitled to institute a suit under 
this section.'*? However, the interest must not be purely hypothetical or in the nature of a bare 
possibility, but must be subsisting, though it may not be direct or substantial.'”° 


Where the plaintiff sues under section 92 for framing a scheme in respect of a choultry, the 
interest should be real, substantial and existing though it need not be direct. The following 
types of interest are not enough: 


(i) that the plaintiff is residing in the place where the choultry is situated; or 


(ii) that the plaintiff might have belonged to the family entitled to hereditary 
trusteeship.'”’ 


Thus, a Mahommedan zamindar creating a “wakf for the upkeep of a Hindu temple and 
a Dharmashala for the benefit of his tenants has an interest in the trust.” Persons entitled to 
worship in a temple have such an interest in the trust as to enable them to institute a suit under 
this section against the trustees of the temple.'”* Successors of the executant of a trust and all 
members of the Hindu public and other relatives of the estate were given right of stay in the 
temple (the trust property). It was held that persons having any concern with the dedicated 
property had right to seek remedy in the proper manner, if difficulty arose in its management 
and if the maintenance thereof was not being done according to the wishes of the executant.'™ 
Persons who not only made contributions or offerings but devoted their time and energy for 
the preservation of the trust property are persons interested in such trust.'* So also persons 
who are not only interested in the preservation of trust property but are actual users thereof.'*° 
In an Allahabad case, a suit was filed against a religious trust. Allegation was that the defendant 
was Sarbarakar of the temple, i.e., person managing the temple, but was posing himself as the 
owner and was selling away the trust property. It was held that the pujari of the temple and 
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other devotees can file a suit under section 92, for saving the said trust property. Purchasers 
of the property can also be made defendants for getting relief under section 92 of the CPC.'%” 
Similarly, persons residing in a village, whose business it was to conduct pilgrims to a shrine and 
perform the worship of the idol on their behalf, were held to have a sufficient interest to entitle 
them to sue the shevaks or ministers of the idol under this section.'** Likewise, worshippers at 
a mosque have “an interest” within the meaning of this section in the trusts of the mosque.’ 
A worshipper of a deity in a temple can sue as next friend without prior approval of court for 
appointment of next friend.'® Individual rights cannot be litigated in a suit under section 92. 
If plaintiff challenges the rights of persons acting as trustees to function in that office but make 
no allegations of misconduct etc., then the suit does not lie under section 92.'* A Shia resident 
of the locality where the wakf properties are situated who takes part in its functions is a person 
interested within this section." 


In a case, where leave was sought to institute a suit against Public Trust, by persons whose 
activities were not for protection of the interest of the trust, it was held by the Madras High 
Court that leave cannot be granted.'° 


It is not necessary for sustaining a suit under this section that the plaintiffs should be 
interested in all the items of properties comprised in the trust.' A lessee of trust property who 
has averted its sale in court auction is a person interested in the trust.'® If the persons suing 
have an interest in the trust, it is not necessary that they should have been personally affected by 
any act done by the person sued.’® It is, clear that simply because the plaintiffs are respectable 
persons of the locality and they have taken part in social activities, they are not sufficient to 
come within the category of “persons interested” in the trust as contemplated under section 92 
of the CPC.’ But the interest must be an existing interest and not a mere contingency; the 
mere possibility of succession to the managership of trust properties in respect of which the 
suit is brought is not sufficient to give a right to sue.'®* The “interest” contemplated by the 
section must be a present and substantial interest and not remote or sentimental. Thus, public 
Hindu temples are prima facie taken to be dedicated for the use of all Hindus resorting to 
them. But the bare possibility, however remote, that a Hindu of another place might desire to 
visit a temple does not give him “an interest” sufficient to entitle him to sue under this section. 
Hence, where a suit was brought under this section by a Hindu residing in Madras and another 
residing in Tellicherry in respect of a temple situated in Tellicherry, and it appeared that the 
former had gone to worship in the temple on one or two occasions in the past and might go 
there to worship in the future if business took him to Tellicherry, it was held that though he 
had a right, as a Hindu, to worship in the temple, he had not such an interest in the trust, as to 


157. Gyan Prakash Chaurasia v Bans Narain Rai, AIR 1991 All 266. 

158. Manohar Ganesh Tambekar v Lakhmiram Govindram, (1888) ILR 12 Bom 247. 

159. Jawahar v Akbar Hussain, (1885) ILR 7 All 178; Vaidyanatha Ayyar v Swaminatha Ayyar, AIR 1924 PC 
221 : (1924) ILR 47 Mad 884, p 891 : 51 IA 282. 

160. Sushma Roy v Atul Krishna Roy, AIR 1955 Cal 624, dissented from Bhaguati Prasad Khetan v Laxminathyi 
Maharaj, AIR 1985 All 228. 

161. Kabul Singh v Ram Singh, AIR 1986 ILR All 75. 

162. Farman Ali Khan v Mohd Raza Khan, AIR 1950 All 52 : (1950) ILR All 985. 

163. Anikadavu Madamanai Lathekarar, Kulam Sri Venkatesa Perumal Thirukovil Arakkattalai v K Thandapani, 
2009 (4) Mad LJ 251 : 2009 (1) Mad LW 564 : (2009) 1 CTC 416. 

164. Ananda Theartha v Kumaraswami, AIR 1952 TravCo 134 : (1952) ILR TC 83. 

165. Ramaswami Chettiar v Karumuthu Sivalingam Chettiar, AIR 1957 Mad 597. 

166. KRM Siniaram Chettiar v K Srinivasa Aiyangar, AIR 1927 Mad 462 : (1927) ILR 50 Mad 726. 

167. LM Menezes v Arul Das Jamas, AIR 2003 Mad 241. 

168. Mohiuddin v Sayiduddin, (1893) ILR 20 Cal 810. 


Public charities Sec 92 1061 


entitle him to sue under this section.” Where the only interest which the plaintiffs claimed to 
have in the trust property was that they were members of the community to which the author 
of the trust belonged and were residents of the town in which a small part of his property was 
situated and the property was excluded from the trust, the interest of the plaintiffs (if any at 
all) was held to be merely sentimental and too remote.'’? The Lahore High Court has held 
that a right of worship constitutes an interest under the section,'”' but that a bare possibility of 
resort for worship does not give the plaintiffs a locus standi.'’* It has been held by the judicial 
committee that descendants of the founder of a public Hindu chattiram, although only in the 
female line, are “persons having an interest in the trust”, and consequently they are entitled to 
maintain a suit under this section, even though they might never themselves make use of the 
chattiram.’” A resident of the locality, who has some nexus or connection with the trust i.e., 
he has interest in the well-being or prosperity of the trust, or resident, of the locality where a 
temple is situated and who visits and participates in its rituals and religious functions or an 
old student of a public school, residing in the locality is presumed to have interest within the 
meaning of sub-section 3) Aafa 


A suit against a public trust under section 92 of the CPC is not like an ordinary suit where 
there is a /is between two parties and objection could be raised by either of the parties to suit 
with regard to impleadment of third party in the proceedings. Suit under section 92 being 
representative in character, all those interested in the trust could be considered as parties to the 
suit and can be impleaded.'” 


In the undermentioned Supreme Court case, the question whether a Muslim could claim 
to be interested in a particular trust was raised but not decided. However, it was pointed out 
that the trust in question, besides having religious objects, had also certain charitable objects 
such as provision of drinking water.'”° 


[s 92.12] Leave of the Court 


It may be noted that by Code of Civil Procedure (Amendment) Act (104 of 1976) the 
consent of Advocate General is no longer required. The following text pertaining to the 
consent of Advocate General is retained to indicate the judicial opinions prevalent prior to said 
amendments and the same may be useful and relevant to the “leave of the court” which is now 
required to be taken after the said amendment. 


Before the subsequent amendment of the section when sub-section (1), as it then stood, 
required the consent in writing of the Advocate-General, it was held that such consent had 
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to be a specific permission given to one applicant by name and “another” was not a sufficient 
compliance with the terms of the sub-section.'’’ Accordingly, the Bombay High Court held 
that a suit brought under this section by only one plaintiff, with the consent of the Advocate- 
General, was bad at its institution and that such a plaint could not be amended so as to add 
a second plaintiff, even if the Advocate-General were to consent to such amendment since 
the section nowhere spoke of the Advocate-General’s consent to such an amendment. Such 
a suit, bad at its inception, could not be bettered by an amendment.'”* Fhe Madras view, 
on the other hand, was that persons interested in the trust could be added as parties to the 
suit with the consent of the Advocate-General under O I, rule 10. Therefore, if a suit was 
brought by A alone'” or by A and B, of whom B had no interest in the trust,™® the plaint 
could be amended by adding C, a person interested, as the party plaintiff in either case with 
the Advocate-General’s consent. The Madras High Court also took the view that if a suit had 
been brought by A and B, neither of whom had an interest, the plaint could be amended by 
adding the Advocate-General as a plaintiff on his application.'*' The Calcutta High Court also 
has held that once the consent of the Advocate-General or the collector had been obtained 
and the suit filed, any other party interested, may come in and carry on the suit without any 
further consent.'® This difference of opinion would no longer be of any relevance since the 
authority granting the leave and the amendment is the court itself, and the court’s power to 
grant amendment is wide, whenever the interest of justice requires it. 


The court interpreted section 92 and observed that the leave of the court is a condition 
precedent for the institution of a suit against a public trust and if such a suit is instituted 
without leave of the court, the suit would not be maintainable. Further, the court said that as 
per the language of section 92 and as a rule of caution; the court should not grant leave till the 
notice is issued to the other party however, this condition is not a mandate.'*? 


Another principle laid down was that the consent required by the section was a condition 
precedent to the institution of the suit to which such consent relates. No special form for such 
consent was necessary and such consent need not specify the reliefs for which it was granted. '* 
Therefore, if no valid consent was obtained before the institution of the suit, the suit was liable 
to be dismissed or the plaintiff had to withdraw the suit with liberty to file a fresh suit. But 
the defect could not be rectified after the institution of the suit.’ The Supreme Court held 
that where consent given by the Advocate-General was to several persons, such consent was 
a joint authority and had to be acted upon by all of them jointly. Therefore, a suit by some 
of them was not in compliance with the provisions of the section and a fresh consent would 
be necessary where it was granted to four persons and one of them died before the suit was 
filed.'8© Even when consent had been obtained, the suit had to be confined to the matters 
included in such consent and it was not competent to the court to grant reliefs other than those 
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included in the terms of the consent. Further, the suit could not be amended without the 
Advocate-General’s sanction. Accordingly, the court must dismiss the suit where a new party 
was added as a defendant without the Advocate-General’s sanction and possession of trust 
property is claimed from him. The previous sanction of the Advocate-General was held to 
be necessary for adding such a new defendant.'® The reason given was that the suit under this 
section was of a special nature and while deciding to give his consent, the Advocate-General 
had to have a host of considerations to take into account including the reliefs for which a 
decree would be prayed for.'® But the High Court of Madras has held that where a suit is filed 
against the secretary of a charitable trust registered under the Societies Registration Act, 1860 
and, an amendment is sought to join the society, the application is valid and no sanction of 
the Advocate-General is necessary, as the society sought to be added is a necessary party.’ It 
is submitted that the better reason for so holding is that the society, through its secretary, was 
already represented and joining the society was merely formal. 


In a later case, the Bombay High Court held that where amendments do not substantially 
change the character of the suit or enlarge the scope of the suit they can be made by the 
court itself without the sanction of the Advocate-General or the collector. Amendments which 
enlarge the scope of the suit, for instance, by allowing further reliefs without substantially 
changing its character may be made with the sanction of the Advocate-General or the 
collector. But amendments which substantially change the character of the suit would not 
be permissible even with the sanction of the Advocate-General or the collector.'?* However, 
where an amendment was formal and did not alter the nature of the suit, it was ordered.’ 
Now that the court is the authority which would grant the leave as also the amendment, many 
of the difficulties which arose while considering applications for amendments would not arise, 


unless the amendment in question is such as to substantially change the character of the suit 
or enlarge its scope. 


It was well-recognised that while giving his consent, the Advocate-General had to exercise 
his judgment in the matter and see not only whether the persons suing were persons who had 
an interest in the trust, but also, whether the trust was a public trust of the character defined 
in the section and whether there were prima facie grounds for thinking that there had been 
a breach of trust.” However, even if the consent given by the Advocate-General showed ex 
facie that he had not exercised his judgment, it was held not to be a fatal defect but a mere 
irregularity falling within the scope of section 99 and the decree passed in such suit was not 
liable to be interfered within appeal, unless the irregularity was such as affected the decision 


on merits.'” These principles would, it is submitted, apply to the court while it is called upon 
to grant leave. 
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The Allahabad High Court has held that when an order has been made against the trustee 
of a charity under section 5(5) of the Charitable and Religious Trusts Act, 1920, and the 
trustee, without reasonable cause, fails to comply with it, he is deemed to have committed 
breach of trust affording ground for a suit under this section. Such a suit, so far as it is based 
on such failure, does not require the previous sanction of the Advocate-General and in such a 
suit, the court may pass a decree removing such trustee.” It is not necessary that such a suit 
should be filed by the party who secured the order under the Charitable and Religious Trusts 
Act, 1920, but the reliefs claimed must be such as arise from the failure to produce accounts.'”” 


Even though the consent of the Advocate-General has been obtained for filing the suit 
under this section his consent has been held not to be necessary for compromising the suit.’ 
But the court would scrutinise the terms of the compromise and reject them if they are such 
as to jeopardise the interest of the trust.” This would also be the position under the amended 
section where the court has granted the leave. 


Suit after Leave-—A suit for the removal of trustees, seeking accounts and settlement of a 
scheme etc was filed, and months thereafter, an application for the above was filed and granted. 
It was held that institution of the suit prior to the grant of leave was without justification 
and therefore non est. As a suit can be instituted immediately after the grant of leave, there 
was nothing wrong in treating the suit to have been instituted on the date on which leave 
was obtained. The real test for the applicability of section 92 is to see whether the suit is 
fundamentally on behalf of the public for the vindication of a public right. Permission 
under section 92 can be a tacit one.?"! Under section 92, leave of the court is a pre-condition 
or a condition precedent for the institution of a suit against a public trust. Having in mind 
the objective underlining section 92 and the language thereof, as a rule of caution, the court 
should normally, unless it is impracticable or inconvenient to do so, give a notice to the 
proposed defendant before granting leave under section 92, to institute a suit. The defendants 
could bring to the notice of the court, for instances, that the allegations made in the plaint 
are frivolous or reckless. They could also, in a given case, point out that the persons who 
were applying for leave under section 92 are doing so merely with a view to harass the trust 
or have such antecedents that it would be undesirable to grant leave to such persons. The 
desirability of such notice being given to the defendants however, cannot be regarded as a 
statutory requirement to be complied with before leave under section 92 can be granted as 
that would leave to unnecessary delay, and in a given case, cause considerable loss to the 
public trust. If a suit is instituted on the basis of such leave, granted without notice to the 
defendants, the suit would not, thereby, be rendered bad in law or not maintainable. The grant 
of leave cannot be regarded defeating or even seriously prejudicing any right of the proposed 
defendant, because it is always open to them to file an application for revocation of the leave 
which can be considered on merits and according to law.” 
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[s 92.13] Nature of the Order Granting Leave by the Court 


Under the section, as it stood before its amendment,’ and when what was required was 
the consent of the Advocate-General, there was some divergence of opinion on the question 
whether the proceedings for consent before the Advocate-General were quasi-judicial in 
character, and if they were open to challenge in writ proceedings under Article 226 of the 
Constitution of India. In Abu Backer v AG the High Court of Travancore-Cochin held that 
such proceedings were quasi-judicial and that view was shared by the Pepsu High Court.” 
But a contrary view was taken by the High Courts of Rajasthan,” Allahabad,*’”’ Madras” 
and Jammu and Kashmir.*” A full bench of the Kerala High Court later on reconsidered the 
position and held reversing Abu Backers case supra that the proceedings before the Advocate- 
General were only administrative.*'® Further, it has also been held that the function of the 
Advocate General not being a judicial one, notice by him to the trust or its trustees was not 
obligatory and that the absence of such notice did not invalidate the consent given by him. 
All that was required of him at that stage, was to satisfy himself that it was worthwhile to 
institute the suit.2!! Notice to the defendants before granting leave is not mandatory. The 
Supreme Court has now so held. Although as a rule of caution, such notice should be given, 
leave granted without notice is not bad in law. The proposed defendants can always apply for 
revocation of leave already granted.”? The mere fact that the amended section now requires 
leave of the court in place of consent by the Advocate-General, does not seem to change the 
nature of the order of leave made by the court. In making such an order, the court, like the 
Advocate-General earlier, would no doubt have to apply its mind but that is only to satisfy 
itself whether the persons asking leave have interest in the trust, whether the trust is a public 
trust specified in the section and whether there are prima facie grounds for thinking that there 
has been a breach of the trust. At that stage the court would not have, before it, all the parties 
to the proposed suit nor the evidence from which it would be called upon to adjudicate any 
issue. All that it would have to see is whether it is in the interest of the trust to file the suit for 
which leave is sought. 


An order passed under section 92 of the CPC either granting or refusing leave to institute a 
suit in respect of Pubic Trust, is administrative in nature and no notice is required to be issued 
to the other party. But it is incumbent upon the court to give reasons for its decision either 
granting or refusing leave. There can be no implied permission and the court has to pass a 
formal order though without notice to the defendant.*"’ 


On the question whether revision against an order granting leave to institute a suit against a 
public trust would be maintainable or not, the Madras High Court has held that granting leave 
by court under section 92 of the CPC is neither judicial nor quasi-judicial function, rather it 
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is an administrative function. Therefore, neither section 151 of the CPC nor Article 227 of 
the Constitution could be invoked against such order. However, the aggrieved person may 
approach the same court to revoke the leave granted. But a revision against the said order is 
not maintainable.?"* 


[s 92.14] Rejection of plaint after grant of leave—validity 


Once leave was granted after hearing of the parties the question of rejecting the plaint under 
O VII, rule 11 did not arise. An application for rejection of the plaint should have been made 
prior to the leave having been granted or at the time when the appellants opposed grant of 
leave. Having lost in their opposition to grant of leave it was not open to the appellants to then 


apply for rejection of the plaint under O VII, rule 11 of the CPC.” 


[s 92.15] Interlocutory Orders Pending Application for Leave—Validity 


Even though leave to sue under section 92 of the CPC can be granted by the court on the 
prima facie satisfaction regarding the allegations made against the respondents either without 
giving notice to the respondents or after giving notice to the respondents and hearing them, 
there will be no properly instituted suit under law before formal leave is granted by the court 
under section 92 of the CPC and no interlocutory order in the proceedings can be passed by 
the court before granting permission to institute the suit under section 92(1) of the CPC. 


Therefore, it the order passed by the lower court in the interlocutory application filed 
under Order XI, rule 14 and sections 141 and 151 of the CPC before granting leave to sue and 
proper institution of the suit is absolutely illegal and unsustainable.”” 


However, it has been held by Allahabad High Court that pending application seeking 
permission to file suit against public trust, the inherent powers of the high court can be 
invoked for passing suitable orders appointing receiver to prevent trust property from being 
wasted or destroyed.” 


[s 92.16] Public Purposes 


This section relates to those charities only in which the public are interested. The endowment 
must be for a public purpose of a charitable nature and the beneficial interest must be vested 
in the public in general or considerable sections thereof.*'* Section 92 does not apply to private 
trusts.7!° As to what are public and private endowments, see the undermentioned case.” 


The distinction between a private and a public trust is, observed the Supreme Court in 


Deoki Nandan v Murlidhar?” 


...that whereas in the former the beneficiaries as specific individuals, in the latter they are 
the general public or a class thereof. While in the former the beneficiaries are persons who 
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are ascertained or capable of being ascertained, in the latter they constitute a body which 
is incapable of ascertainment. 


Where there is a deed of endowment, the decision whether the trust is public or private 
must turn on the construction of the deed, aided by such considerations, as are admissible in 
law. But where there is no deed?” or where the origin of the trust cannot be determined, regard 


must be had to repute, the user of the trust property and the mode of its management and 
other circumstances.”?* 


Existence of a public trust is essential for invoking section 92. The mere use of a Dharmashala 
by the public does not establish the creation of a public trust, in the absence of evidence of 
dedication of the property for public or charitable purpose. Hence, a suit in respect of the 
Dharmashala under section 92 is incompetent, if there is no evidence that the owners divested 
themselves or dedicated the property to a public or religious trust at any time. Thus, keeping 
in view the various circumstances, and the treatment of the property by the owners, the owners 
never dedicated the disputed property for a public or a charitable purpose and no public trust 
was created.”** Where a school is established under a local Act (St Thomas School Act, Bengal 
Act 12 of 1923) which does not make the school a charitable trust, a suit regarding the school 
cannot be filed under section 92.” 


The word “trust” is used in this section, not in any technical sense and would include 
Hindu or Mahommedan religious endowments.””° A trust for a public Hindu temple is a trust 
for a public purpose of a religious nature within the meaning of this section.” Even where the 
property is dedicated to an idol and such idol being a juristic person is capable of holding such 
property, if the major portion of its income is used for doing pooja and services of the idol and 
towards management of melas wherein Hindus of the locality in general participate, the true 
beneficiaries of the trust are not the idols but the worshippers.”* A permanent bequest by a 
Parsi for the purpose of muktad ceremonies is a trust for public purposes of a religious nature 
for such ceremonies include prayers for the spiritual welfare of all Zoroastrians and tend to the 
advancement of the Zoroastrian religion.” A Mahommedan wakfis a trust for public purposes 
of a charitable and religious nature,’ and the trust may be for the sale of a property in India 
to provide funds for the establishment of a boarding house for Hajis at Mecca.”*' If the reliefs 
specified in the section are claimed with reference to a wakf, the section applies.” A muth, 
that is otherwise private, does not become public simply because some persons are fed when 
gurupuja is performed and a water pandal is maintained in the mutt during the hot season.?* 
The real test is whether the user by the public is as of right.” An institution for imparting 
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education is a trust and when it is established, with funds subscribed by public, it is a public 
trust. But where a member of the public had always used a temple to which a dharmashala 
was attached and the surplus funds not required for the service of the temple were to be applied 
to feeding travellers and maintaining a sadavart, it was held that the intention of the founder 
was to devote the property to public purposes of a religious and charitable nature.” It was 
observed by the Supreme Court in Deokinandan v Murlidhar, that in the case of a temple, the 
beneficiaries are the worshippers and that therefore, whether the temple is public or private, 
must depend on whether the right to worship therein has been given to individuals or to the 
public at large. A trust is not the less a trust for a public purpose because the main object of the 
trust is the support of fakirs of a particular sect and the propagation of the tenets of that sect.” 
A scheme for loans for education to the poor and deserving persons of a specified community 
is one of a charitable nature though interest may be charged on the loans.’** When the fund is 
intended to be used by the villagers for the purpose connected with the village community as 
a whole, or a substantial part of it, it is a public charity falling within the section whatever the 
nature of the purpose.” Where by the will of a person, considerable property is dedicated to 
public charitable purposes, a provision made therein for the right of private residence, in the 
property, of a near relative of the testator and the heirs of the relative, who are his descendants, 
will not render the dedication illusory. But where a testator’s intention is to benefit only 
the members of his family who are poor, there is no trust for a public purpose of a charitable 
character. However, where charity for public purposes is the expressed object of the settler, the 
purposes are not in any way defeated by an expression of the testator’s wish that members of 
his family, as members of the general public, are eligible to benefit with other members of the 


public.” 


A trust for political purposes is not one for a charitable purpose.” Where there is a public 
trust, section 92 does not become inapplicable by reason of some of the provisions in the 
endowment being private in character.” If there is a trust created by the public for a public 
charitable purpose, namely, for establishing and maintaining a school, the fact that a society 
therefore is registered would not change the character of the properties, which had already 
been impressed with the trust. Any addition to such properties would also have the same 


235. Edupuganti Raghavendra Rao Memorial High School Committee v Potluri Atchayya, AIR 1957 AP 
10 : (1956) Andh WR 354. 

236. Jugalkishore v Lakshmandas, (1889) ILR 23 Bom 659; Laxmanrao Umajirao v Govindrao Madhorao, AIR 
1950 Nag 215. 

237. Darshan Das v Mahant Puran Atal, (1912) ILR 34 All 468. 

238. Edward HM Bower v AMV Hesterlow, (1940) ILR Mad 300. 

239. Kamarusu Kasi Viswanadhan v Rudra Viranna, AIR 1953 Mad 220 : (1952) 2 Mad LJ 443. 

240. Saiyed Mohammad Raza v Badr-Ul-Islam Ali Khan, (1938) 40 Bom LR 835; Sugra Bibi v Hazi Kummu 
Mia, AIR 1969 SC 884. 

241. Loke Nath Mukerjee v Abani Nath Mukherjee, AIR 1941 Cal 68 : (1940) 72 Cal LJ 362; Farman Ali 
Khan v Mohd Raza Khan, AIR 1950 All 62; Taw Chew Kean v Taw Kock Tyon, AIR 1939 Rang 203 : (1939) 
Rang 520. For discussion as to what are public and what are private trusts, see the following decisions: 
Panna Lal v Puj Harsh Rishi, AIR 1952 P&H 361; Bala Krishna Kar v Ganesh Prasad Bhagat, AIR 1952 
Ori 203 : (1952) ILR Cut 81; Anand Tirtha v Kumaraswami, AIR 1952 TC 134; Mati lal v Baldeo Das, 
AIR 1952 VP 36; Imdad Ali Khan v Sardar Khan, AIR 1954 Ori 15; Padmavati v Narsilal P Dalal, AIR 
1956 Bom 81; Jawaharbeg Umraobeg Musalman v Abdul Aziz Bhondumiya Musalman, AIR 1956 Nag 257; 
Bhagavan Sitaram v Namdeo Narayan, AIR 1957 Bom 168; Wazir Shah v Sant Shah, AIR 1961 J&K 42. 

242. Laxman Balwant v Charity Commrs, Bombay, AIR 1962 SC 1589 : (1963) SCA 170; Gheevarghese 
Koshy v Chacko Thomas of Pallimadyil, AIR 1963 Ker 191 : (1962) ILR 2 Ker 343 : (1962) Ker LT 662. 

243. Sarat Kumar Misra v Hem Chandra Dey, AIR 1960 Cal 558. 


Public charities Sec92 1069 


character.*** A settlement in favour of a Samadhi, i.e., a tomb of the ancestors of the settlers is 
not one for a public purpose.?*° 


[s 92.17] Any Alleged Breach of Trust 


These words are not equivalent to “any alleged breach of any admitted trust”. It is not, 
therefore, a condition precedent to the applicability of the section that the trust alleged by 
the plaintiffs is admitted by the defendants.**° As this section is not confined to the case of 
admitted trusts, in a suit under this section, the court can determine whether the suit property 
is a wakf*’ Public user of a temple for a long period without objection is strong evidence of 
the temple being a public temple.”** The fact that income of certain properties of an institution 
has all along been applied to religious and charitable purposes is strong evidence for holding 
that those purposes are purposes for which the institution exists.” 


In suit filed under section 92 claiming relief of removal of trustee and for framing of scheme 
of administration of the trust, it was held that the relief claimed in the suit is covered under 
section 92 (1) of the CPC and as such the suit was maintainable.?” 


[s 92.18] Where the Direction of the Court is Deemed Necessary for the 
Administration of any Such Trust 


To bring a suit within this section, there must either be a breach of trust or the directions 
of the court must be necessary for the administration of the trust. “The directions, which we 
referred to in this section, are such as are necessary for the carrying out of the trust and as are 
given to a trustee, either the existing trustee where there is one, or the new trustee, where one 
is to be appointed. The nature of the reliefs expressly mentioned shows what is meant by the 
words ‘deemed necessary for administration of any such trust.” The mere appointment of a 
Mutawalli is not a direction within the meaning of this section.”” 


[s 92.19] Whether Contentious or Not 


These words were introduced to give effect to the decisions of the Calcutta?’ and Madras?” 
High Courts that the section was not confined to non-contentious proceedings and that it 
applied to contentious proceedings also. 


[s 92.20] Court Should Consider Evidence 


The district judge, in exercise of power under section 92 of the CPC must act judiciously. If 
objections are filed before or after the Order under section 92 of the CPC is passed, granting or 
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refusing the leave to file a suit, he is bound to take into consideration the documentary or oral 
evidence on record and examine the same critically and thereafter pass the Order.*” 


[s 92.21] Who May Be Sued Under This Section 


It is not necessary that the defendant should be either a de jure or de facto trustee, otherwise 
no suit can be brought under this section in a case in which all trustees are dead or refuse to 
act.’* It is not necessary to maintain a suit under this section that there should be a trustee. 
When there is a public trust, a suit can be filed against a person in possession of trust properties 
for framing a scheme.” A suit may be brought under this section against persons in possession 
of the trust property who claim adversely to the trust, that is, claim to be the owners of the 
property,” or against persons who deny the validity of the trust.” But a suit against one who 
is merely a servant for misappropriation of the trust property does not fall under this section.” 


[s 92.22] Order for Security for Costs Against Defendant Trustee 


Section 10 of the Charitable and Religious Trusts Act, 1920, provides that in any suit 
instituted under the present section, the court trying such suit may, if, on the application for 
the plaintiff and after hearing the defendant and making such inquiry as it thinks fit, is satisfied 
that such an order is necessary in the public interest, direct the defendant, either to furnish 
security for any expenditure incurred, or likely to be incurred, by the plaintiff in instituting 
and maintaining such suit, or to deposit from any money in his hands as trustee of the trust to 
which the suit relates, such sum as such court considers sufficient to meet such expenditure in 
whole or in part, and that when any money has been so deposited, the court may make over 
to the plaintiff, the whole or any part of such sum for the conduct of the suit, but that before 
making over any sum to the plaintiff, the court shall take security from the plaintiff for the 
refund of the same in the event of such refund being subsequently ordered by the court. 


[s 92.23] Clause (a): Removing any Trustee 


Though this clause did not occur in the corresponding section 539 of the Code of Civil 
Procedure, 1882, it was held by the High Courts of Calcutta, Bombay and Allahabad,’ 
following an earlier decision of the Madras High Court,” that a suit for the removal of a 
trustee of a public trust and for the appointment of a new trustee, came under that section, 
though the removal of a trustee was not one of the reliefs specified in that section. Such a relief, 
it was said, was either covered by the words “such further or other relief as the nature of the case 
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may require”, or it was implied in the clause providing for the appointment of new trustees. 
On the other hand, the Madras High Court held, in a later case, that such a suit did not come 
under that section.*® Sub-section (1), clause (a), of the present section gives effect to the 
Calcutta, Bombay and Allahabad decisions. A suit for the removal of a trustee must, therefore, 
be instituted in conformity with the provisions of this section. The High Court of Madras 
has held that a suit by the trustees of a temple for a declaration that the appointment by the 
devasthanam committee of the defendant as a trustee in place of a deceased trustee is invalid and 
for an injunction to restrain him from interfering with the management of the temple, is in 
effect, a suit for the removal of the defendant from the office of trustee, and that it cannot be 
instituted without the sanction required by this or the next section.” A similar view has been 
taken by the Patna High Court.”® This view has been dissented from by the High Court of 
Bombay on the ground that to bring a suit within this section, there must either be an alleged 
breach of trust or the direction of the court must be deemed necessary for the administration of 
the trust and that neither of these conditions was present in the Madras case. The Bombay case 
was similar to the Madras case, and it was held that the case did not fall within this section.” 
The Madras case, though not overruled, was dissented from, in a later Full Bench case?” and 
the Madras High Court has since held that a suit by a trustee to establish his right as hereditary 
trustee and for consequential relief, as the Temple Committee had appointed another person 
as sole trustee, did not fall within the section.” The section applies even when the plaintiff ’s 
prayer is for removal of a trustee de son tort or of a person wrongly appointed as trustee but 
even so, the suit is maintainable only if there is a breach of trust alleged or the direction of the 
court is sought.” Thus, a trustee making a gift in favour of his wife acts in breach of the trust. 


Where leave to file a suit for removal of a trustee on ground alleged breach of trust is sought, 
the court is not required to embark upon a detailed examination of the material before it as 
if it is examining the evidence. The court has merely to see the existence of a prima facie case. 
The maintainability of the suit depends upon the allegations in the plaint. Thus, where there 
is specific allegation that a trustee created mortgage by subjecting the entire trust property into 
mortgage without taking necessary permission of the court, it was held that prima facie case 
was made out and as such leave can be granted.’”° 


If after the death of such a trustee during the pendency of the suit, for his removal, his legal 
representatives are found to have been supporting the gift, they cannot be allowed to continue 
as trustees.””! 


In a suit under this section by two trustees of a temple, against a co-trustee, for his removal, 
the court has the power to investigate charges of misconduct made by the defendant against 
the plaintiffs and even to remove them.” 


In framing a scheme of management under this section [see clause (g)], it is desirable to 
include a provision for the removal of trustees for breach of trust, for, where such a provision 
is included, the removal of a defaulting trustee may be obtained by an application in execution 
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of the decree and the costs and trouble of a regular suit which would otherwise be probably 
necessary, may thus be avoided.’*”* The procedure is necessary to avoid multiplicity of suits.’”4 
But where the scheme contains no such provision, it has been held that the trustees can be 
removed only in a suit, and not on an application under this section.*” 


As regards the removal of a trustee, the High Court of Bombay held that a mere lax and 
improvident management on the part of a manager of a shrine, fostered by the belief that he 
was entitled to manage the trust property free from control and very much as if he was its 
absolute owner, is not a sufficient ground for his removal.” The High Court of Allahabad 
also held that want of strict compliance with the objects of a wakf coupled with the absence 
of complaint from the beneficiaries, is not a good ground for removal of a mutawali.”” The 
High Court of Bombay, in a later case, also said that there is no hard and fast rule that because 
the manager of a shrine has abrogated to himself the position of an owner, he should be 
removed from the office of a trustee and that each case must be decided with reference to its 
circumstances.””* The Calcutta High Court has doubted this case and held that it applies only 
if there has been merely a misunderstanding and not a wilful default.” Accordingly, the Lahore 
High Court held that the Mujawar of a Khankah is an unfit person to continue in office if he 
denies the wakf character of the property and sets up an adverse claim to it.**° A dictum of the 
privy council would suggest that the Bombay decisions are too indulgent. Lord Blanesburgh 
said that the standard of rectitude and accuracy expected from every trustee of charitable 
funds is of the highest, and that the standard must, in all circumstances, be maintained by the 
courts if the safety of property held upon such trust is not to be imperilled throughout British 
India.**' In another case, the privy council held that the true rule is that if it be found by the 
court that the Mahant of a public religious and charitable endowment, in the exercise of his 
duties, has put himself in a position in which the court thinks that the obligations of his office 
in connection with the endowment, can no longer be faithfully discharged without danger to 
the endowment, that is a sufficient ground for his removal, if need be, from both the secular 
and religious offices held by him.*” 


The Patna High Court removed a Sajjadanashin from the management of a wakf for gross 
mismanagement, but allowed him to retain the spiritual office of Sajjadanashin.™ 


Where the secular and religious duties of a Mahant were interdependent and inseparably 
blended and have always been performed by the Mahants, the jurisdiction of the civil court 
under this section is not limited to the dealing with the Mahant in his capacity as Trustee 
and Manager of the properties and temporal affairs of the temple and deity but extends also 
to passing orders affecting his spiritual position as Shebait of the deity or his control over the 
spiritual affairs of the deity or endowment. The civil court, thus, has the power to remove him 
from his duties as well as to deprive him of the trusteeship and management of the temporal 


273. Damodarbhat v Bhogilal (1900) ILR 24 Bom 45. 

274. Chandraprasad v Jinabharthi, AIR 1931 Bom 391 : (1931) ILR 55 Bom 414; Lal Mukund v Raza Ali 
Khan (1959) ILR Raj 1191. 

275. Aswini Kumar v Gaya Prasad, AIR 1952 Assam 176. 

276. Annaji v Narayan (1897) ILR 21 Bom 556. 

277. Forman Ali Khan v Mohd Raza Khan, AIR 1950 All 62. 

278. Damodar Bhatji v Bhat Bhogilal (1898) ILR 22 Bom 493; Jawahar Beg v Abdul Aziz, AIR 1956 Nag 
257 : (1956) ILR Nag 659. 

279. Shilajananda v Umeshanunda (1905) 2 Cal LJ 460. 

280. Fazla v Zainulab, AIR 1932 Lah 359 : (1932) ILR 13 Lah 162. 

281. Gulzari Lal v Collector of Etah, AIR 1931 PC 121 : (1931) TER 53 All 910 : 58 IA 460. 

282. Satish Chandra v Dharanidhar, AIR 1940 PC 24 : (1940) ILR 1 Cal 266 : 67 IA 32. 

283. Syed Shah Mahomed Kazim v Syed Ali Saghir, AIR 1932 Pat 33 : (1932) TLR 11 Pat 288. 


Public charities Sec92 1073 


affairs of the endowment.2** The Nagpur High Court has gone further and has held that the 


court can remove him from his secular and spiritual office.” 


[s 92.24] Trustee 


A person appointed trustee by the court, though his appointment may be impeached as 
being illegal, is a trustee within the meaning of clause (b), and not a trespasser so long as 
his appointment is not set aside.?™ A de facto trustee is also a trustee for the purpose of this 
section.**’ So is a trustee de son tort, that is, a person who has not been appointed trustee, but 
who takes charge of the trust property and purports to manage it as trust property.*** A mahant 
or a shebait, who has accepted the office, or acknowledged himself as such, is incapable of 
asserting any hostile title against a trustee, such disability being implicit in any person who 
holds a fiduciary position in relation to another.**? However, a suit against a mere trespasser 
does not fall within the ambit of this section. A trespasser is different from a trustee de son tort 
in that a trespasser claims adversely to the trust and so cannot be deemed to be trustee while 
a trustee de son tort does not claim adversely though his title to act as a trustee is defective.” 
The Acharya of a temple is a “constructive” trustee within the meaning of this section and he 
may be sued as such.” And so is the head of a mutt.?°* When there is a public trust or charity, 
the jurisdiction of the court to take action with respect to it under section 92 is not ousted 
by reason of the management being vested in a committee registered under section 25 of the 
Companies Act, 1956. It makes no difference in the application of the section whether the 
trustee is an individual or a company.””? A mutawalli empowered by the scheme to appoint his 
Own successor, cannot appoint his successor’s successor and so on.” 


[s 92.25] Clause (b): Appointing New Trustee 


A suit for the appointment of new trustees of a temple on the ground that the defendants 
are not lawful trustees and that the office of trustees is therefore vacant, is a suit under clause (b) 
of this section.?” 


Under this section, the court, in sanctioning a scheme, may provide for the appointment 
of additional or new trustees though such appointment may not be in conformity with the 
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original constitution of the trust or with the rules in force in respect to it. New trustees, 
appointed under a scheme, have the right to execute the decree.*”” 


A suit for an injunction against the defendants, permanently restraining them from 
obstructing the plaintiff in the enjoyment of the property attached to a temple according to 
the turn of the plaintiff, falls under this section.” In a suit for the removal of trustees and 
appointment of new trustees, the court can, in a proper case, appoint an interim receiver.” 


In a suit for appointment of trustee, there was nothing to show that anybody either from 
the plaintiffs or from the general public contributed for renovation, reconstruction of the 
suit property and the conduct of the plaintiff and general public also indicated that the suit 
property was never dedicated or meant for public charitable purposes, rather it continued 
to be the exclusive property of the successors of an individual. It was held by the Himachal 
Pradesh High Court that suit for appointment of trustee was not maintainable, more so when 
successors at no point of time divested their ownership of the suit property.*”° 


[s 92.26] Application for Appointment of New Trustees 


Section 92 mandates that where any direction is sought from the court for administration 
of any trust, two or more persons having an interest in the trust may institute a suit with 
the leave of the court. Even for appointing a new trustee, the preconditions mentioned in 
section 92 have to be complied. The application of the petitioner dated was made solely by 
the petitioner and it was not moved by “two or more persons” and neither was the application 
made by “leave of the court”. The power in the aforesaid application was for appointing a 
new trustee. The application of the petitioner under section 151 of the CPC was referable to 
section 92 of the CPC and since the preconditions of section 92 of the CPC had not been 
complied with the application was not maintainable.’ 


Where certain persons apply for being appointed trustees of a certain wakf without 
specifically praying for the removal of the existing trustees, the purpose of the application is 
nothing but the removal of the trustees and the relief sought for, falls within the purview of 
section 92(1). In such a case, though this section does not expressly bar such an application, 
it does so by necessary implication and the court has no jurisdiction to entertain such an 
application.” 


[s 92.27] Clause (cc): Direction to Deliver Possession 


This clause was inserted by the Civil Procedure Code Amendment Act, 1956. Before the 
enactment of this clause, there was some controversy whether a decree under this section 
directing the removal of a trustee could also provide for delivery of possession of the trust 
properties by him, to the persons entitled to it. The object of the clause is not to enlarge the 
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existing powers of the court. It was added as and by way of abundant caution and to dispel any 
doubt that the court had the power to give such a direction.” 


[s 92.28] Clause (d): Directing Accounts and Inquiries 
Under the corresponding section 539 of the Code of Civil Procedure, 1882, the High 


Court of Bombay held that a suit to remove the trustees of a public charity, and to compel 
them to account, and to make good the losses sustained by the charity, by reason of default on 
the part of the trustees, and for the appointment of new trustees, was a suit within that section, 
though a relief for accounts was not one of the reliefs specifically mentioned in that section. 
Such a relief, it was said, was covered by the words “further or other relief”. The present 
clause gives legislative recognition to the above decision.” A relief against a defendant trustee 
for such amount, as may be found due on accounts being taken, cannot be claimed under this 
section.” Likewise, back accounting cannot be ordered in the absence of diversion of funds 
such as would amount to misappropriation, malversation or breach of trust.*” 


[s 92.29] Clause (e): Apportionment of Income 


A suit for a declaration as to what proportion of the trust property (e.g., offerings placed by 
devotees before an idol) should be allocated to the pujaris (officiating priests) and what to the 
guravs (temple servants), relates to a relief covered by clause (e) of the section.* 


[s 92.30] Clause (f): Authorising Trust Property To Be Let 


This clause enables a trustee to obtain the sanction of the court for letting, selling, 
mortgaging or exchanging the whole or any part of the trust property. The clause is an enabling 
provision and should not be understood as circumscribing the powers of trustees of ordinary 
administration of trust property, which would include letting, selling, etc for the benefit of the 
trust. The clause was put in the section inter alia to authorise the court to permit alienation of 
trust property where, for example, there is a prohibition in this regard in the trust deed.*” An 
application for this purpose is not a suit under this section.*"° 


[s 92.31] Clause (g): Settling a Scheme 


This section vests a very wide discretion in the court, as regards directions to be given for 
the administration of public trusts. In giving effect to the provisions of the section and in 
appointing new trustees and settling a scheme, the court is entitled to take into consideration 
not merely the wishes of the founder, so far as they can be ascertained, but also the past history 
of the institution and the way in which the management is carried on in conjunction with 
other existing conditions that may have grown up since its foundation.’ While framing a 
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scheme, the district court or the high court in appeal may provide that powers with regard to 
certain matters which may arise in course of administration, may be reserved to the district 
court. Such a provision does not mean enlargement of jurisdiction. It only means that the 
district court, which has framed the scheme, is empowered to implement or work out the 
scheme.*!” The court can also consider the claims, moral if not legal, of the archakas and make 
provision for protecting them.*'? When a Mahant was appointed as manager of a temple by 
the appropriate authorities, the fact that after him the office of trustee was held by his heirs in 
succession would not confer on them a right to hereditary trusteeship.*'* The court may refuse 
to frame a scheme where no mismanagement is proved.’ But when trust property had been 
diverted and the object of the trust had not been carried out and the trustee had not accounted 
for income received, the court can frame a scheme. The Madras High Court has said that 
a scheme decree, if general, is, by its very nature, a declaratory decree; but that if particular 
provisions provide for enforcement of parts of the scheme, such portions of the scheme decree 
are executable;*"* and in one case the same high court enforced a scheme by the appointment in 
execution of a receiver of properties which the scheme had placed under the control of a temple 
trustee.*'”? But when there is no trust — public or private — as for example, when co-owners 
appoint a manager for management of their common properties, there can be no question of 
the court framing a scheme. The remedy of the co-owner who is aggrieved, is to file a suit for 
partition.’’’ 


A scheme framed by the court may be varied, if good cause is shown.’™? Such a variation can 
be prayed for by an application under section 151.**° A decision on such an application made 
under section 57(9) of the Madras Hindu Religious Endowments Act, 1926 amounts to a 
decree within the meaning of section 2(2) of the CPC.*”! But where a scheme is once settled, it 
precludes a suit to establish a private right to manage the property (e.g., hereditary trusteeship) 
which, if established, would interfere with the scheme settled by court.*” 


The court has power under this section to frame a scheme in respect of a public temple, 
though it is under the control of a Temple Committee constituted under the Religious 
Endowments Act 20 of 1863.%? But where a trust is a private trust, e.g., for a family idol, the 
settlement of a scheme under this section is inappropriate.’ However, in the case of a debutter, 
where the deity is the legal owner of the property, the assistance of the court may be invoked 
for the settlement of a scheme of management where all the parties interested are impleaded 
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and the deity is represented by a disinterested third party.’ The court has jurisdiction even 
apart from this section to frame a scheme for a private trust in appropriate cases.’ 


In decrees passed under this section, liberty is generally reserved to the parties to apply 
to the court as occasion arises; (as to the effect, of such a clause, see the undermentioned 
case.) The Madras High Court has held that liberty may be reserved to parties to apply 
to the court to fill any vacancy in the office of a trustee appointed under a scheme;*”* but 
the same high court has also held that liberty to apply for a modification of the scheme or 
for a relief coming under section 92 is ultra vires,” and that a clause in a scheme settled by 
court which has the effect of investing the court with wide and general powers and duties of 
superintendence is ultra vires,” and the Rangoon High Court has followed these decisions.**! 
But such clauses have appeared in schemes approved by the Privy Council;**” and the Bombay 
High Court holds that the original consent of the Advocate-General is sufficient to give the 
court seizing of the case and the court is competent to entertain applications, for liberty to 
apply is reserved in order to avoid multiplicity of actions.” But if the court in the exercise of 
powers reserved in a scheme of management of a wakf appoints a mutawalli, a disappointed 
candidate for the office of Mutawalli has no locus standi to appeal.** The Allahabad and the 
Calcutta High Courts have held that a court settling a scheme has jurisdiction to include a 
provision in the scheme reserving to itself, the power to modify the scheme in future suo motu 
or otherwise, and that the power of the court to settle a scheme for the administration of a trust 
is sufficiently comprehensive to include a provision which makes the scheme alterable by the 
court, if it is found necessary in future.*” The question is now concluded by the decision of 
the Supreme Court in Raje Ananda Rao v Sham Rao™ in which it has been held overruling the 
decision in Viraraghavachari v AG of Madras” that a suit under this section is analogous to an 
administrative action and that a provision in the scheme giving opportunity to the parties to 
move for modification thereof by application in the suit is intra vires but while such a clause is 
valid, the power reserved should not be used so as to substitute a new scheme?’ and should be 
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exercised only for substantial reasons and for the benefit of the trust.*” But where the court has 
settled a scheme reserving the right to the existing trustees to make an application for filling in 
a vacancy of a trustee, a beneficiary under the trust cannot apply to the court for that purpose. 
His remedy is by way of a suit.*”° 


Where it is quite clear that a public trust has been properly constituted by will, it is not 
necessary that a suit for the administration of the estate of the testator should precede a suit 
under this section. But, it is otherwise, where it is doubtful whether there would be funds 
sufficient for the charitable bequest. In the latter case, an administration suit may become 
necessary before any scheme can he framed under this section.**! Where the trust funds are not 
ascertained and the defendants are accountable for the management of the trust property, the 
proper course is to take the accounts before a scheme is framed.* 


In a suit brought under this section in respect of a public religious trust, the court has 
jurisdiction to frame a scheme regulative of the conduct of the institution as the owner of 
moneys and property which it possesses, even in cases where the acharya, as the head of its 
spiritual and temporal affairs, is worshipped by the members of the sect as the representative 
of the God. In drawing up the scheme, however, the court must not encroach upon the rights 
and prerogatives of the acharya as a religious preceptor of the community, but while the 
institutional trust must be respected, the sect and body of worshippers for whose benefit it 
was set up have the protection of the court against their property being the subject of abuse, 
speculation and waste.” 


There has been a divergence of opinion on the question whether a provision in a scheme 
decree is executable. There is a large body of decisions which hold that it is not executable 
— whether directory or mandatory.’ But the contrary view has also been taken in some 
decisions.*” If it is purely declaratory, it cannot be executed.*° A direction made in accordance 
with the new clause (cc) is clearly executable. 


Where provision is made in a scheme for an application being made to the court for the 
purposes mentioned in it, and an order is made on the application, the order is not one in 
execution, and no appeal lies from it.*4” The appeal can, however, be treated as an application 
for revision, if the applicant has challenged the jurisdiction of the court to make an amendment 
in the scheme.** 
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[s 92.32] Clause (h): Further or Other Relief 


“The words “granting such further or other relief as the nature of the case may require’, 
must be read with what has preceded as referring to further relief to which the party may be 
entitled which arises out of the existence of the trust in respect of which the suit has been 
brought.” Therefore, where the only relief claimed in a suit is for a declaration that certain 
property is wakf property, the suit does not come within the purview of this section. Such a 
relief does not come within the words “further or other relief”.**? “The general clause dealing 
with “further or other relief...” ought to be read with the five preceding specific clauses, and 
nature of the reliefs, which may be properly granted under it, is of the same character as the 
reliefs which may be granted under the preceding clauses. The five specific clauses are not 
merely illustrative, but furnish an indication of the nature of the relief, which may be granted 
in a suit under this section’.*° In section 92 (1)(h), the words “further or other relief” do 
not authorise change of character of the original trust onto a different one or alteration of its 
objects. A suit cannot be filed to convert a trust for providing food into a trust for educational 
purposes.**! 


The question as to the precise scope of clause (h) is of great importance, for, if the words 
“such further or other relief as the nature of the case may require” mean relief of the same 
nature as clauses (a)—(g), a relief in a suit against strangers to a trust, for a declaration that 
property in their possession is trust property, would be outside the scope of this section as it 
would not be of the same nature as clauses (a)—(g) and the suit could be maintained without 
the consent of the Advocate-General. This question arose in Abdul Rahim v Abu Mahomed 
Barkat Ali>’ where the Privy Council held that a suit for a declaration that property belongs 
to a wakf can be maintained by Mahommedan interested in the wakf without the consent of 
the Advocate-General. It was argued in that case on behalf of the defendants that the words 
“further or other relief” must be taken, not in connection with the previous clauses (a)—(g), 
but in connection with the nature of the suit namely, any relief other than (a)—(g), that the 
case of an alleged breach of an express or constructive trust may require in the circumstances 
of any particular case, and that a breach of trust having been alleged the suit came under this 
section and it could not be maintained without the consent of the Advocate-General. But this 
argument was not accepted and it was held that the words “further or other relief” in clause 
(h) must, on general principles, be taken to mean relief of the same nature as clauses (a)—(g), 
and that, as the relief for a declaration that the property belonged to the wakf was not of that 
nature, the suit was outside the scope of the section. Their Lordships said that the construction 
suggested on behalf of the defendants would cut down substantive rights which existed before 
the enactment of the Code of 1908, and a Code regulating procedure should not be construed 
as having that effect in the absence of express words. Before the enactment of that Code, a 
person interested in a public trust had the right to maintain a suit for such a declaration as the 
above without the consent of the Advocate-General, and this is the substantive right referred 
to above. It follows that when a suit is brought for some of the reliefs mentioned in this section 
with the consent of the Advocate-General, and a prayer for a declaration is afterwards added 
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and strangers to the trust are joined as defendants, the suit ceases to that extent to be one under 
section 92 or of a representative character. 


The Nagpur court has held that possession can be taken by a decree under this section from 
the manager of the property, if he has taken possession wrongfully and has been mismanaging 
the property and that such a relief in the decree will fall under this clause.” 


There is a conflict of opinion as to whether a prayer that a deed of trust may be construed 
by the court and that the true scope and object of the trust fund may be determined by the 
court comes within the words ‘further or other relief’.*” 


[s 92.33] Suits Outside the Scope of the Section 


This section does not apply unless— 
(i) there is a trust created for public purposes of a charitable or religious nature; 


(ii) there is a breach alleged of such trust, or the direction of the court is deemed 
necessary for the administration of such trust; and 


(iii) the relief claimed is one or other of the reliefs mentioned in the section.*” 


If all the three conditions mentioned above are fulfilled, the suit must be instituted in 
conformity with the provisions of this section, that is to say, it must be instituted either by 
the Advocate-General or by two or more persons interested in the trust with the consent of 
the Advocate-General?* now with the leave of the court; if it is not so instituted, if must be 
dismissed. The applicability of the section is to be determined on the allegations made in the 
plaint and irrespective of the written statement.’ But if any one of the three conditions is 
absent, the suit is outside the scope of this section, and it may be instituted in the ordinary 
manner.” The bar enacted by this section would apply even if some of the reliefs claimed 
fall within the section.” The mere fact that a suit relates to a public charitable or religious 
trust, or that it relates to property held on such trust is not sufficient to bring it within the 
scope of this section.” At the same time a suit which is clearly within the scope of this section 
cannot be treated as one outside its scope, because in addition to reliefs under this section, it 
claims reliefs not allowed by the section.” The Punjab & Haryana High Court, relying upon 
Saraswati v Ramji Tripathi?” held that every suit claiming the relief specified in section 92 
cannot be brought under section 92 because section 92 envisages suits of a special nature which 
pre-supposes the existence of a public trust of religious or charitable character. Such a suit can 
proceed only on the allegation that there is a breach of such trust or that the directions of the 
court is necessary for the administration of the trust. Furthermore, the plaintiff must pray for 
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anyone or more of the relief that are mentioned in the section. If the allegation of breach of 
trust is not substantiated or if the plaintiff has not made out a case for any direction by the 
court for proper administration of the trust, the very foundation of the suit under section 92 
would fall. The court under section 92 is not competent to appoint a Special Officer for 
framing schemes for management of Math property. In the absence of any material placed 
before the court to show that there had been a creation of endowment—either religious or 
charitable, it cannot be assumed that the property did not cease to be a property of creator, 
irrespective of the fact that the people at large do come to the temple to offer prayers and to 
sing bhajans and come to stay in Dharmashala.*® Section 52(1) of Bombay Public Trusts Act, 
1950 makes section 92 and section 93 of the CPC inapplicable to public trust registered under 
the Act.*% 


[s 92.34] Suits to Enforce Private Rights 


The suit contemplated by this section is a representative suit.’ Suits brought, not to 
vindicate or establish the right of the public in respect of a public trust, but to remedy an 
infringement of an individual right or to vindicate a private right, do not fall within this 
section. The mere fact that a suit claims relief specified in the section does not bring the suit 
under it. It must be brought by individuals as representatives of the public for vindication of 
public rights. In deciding whether a suit falls within this section, the court must have regard to 
the capacity in which the plaintiffs are suing and the purpose for which it is brought. Where 
the right to the office of a trustee is asserted or denied the suit is outside the section.*” Such 
suits are instituted in the ordinary manner and not under this section. The following are 
instances of suits of this character: 


(i) A suit by a person claiming to be a co-trustee of a certain tiara and entitled as 
such to a share with the defendant trustee in the management and profits thereof: 
Miya Vali Ulla v Sayad Bava.*” A suit by a person claiming to be a trustee 
against a rival claimant for management of the institution as such trustee: Jamiat 


Dawat v Mohamad Sharif?” 


(ii) A suit by the trustees of a fire temple for the vindication of the right of management 
which was vested in and actually being exercised by them at the date of the 
obstruction by the defendants: Navroji v Dastur Kharshedji.>”? 
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(iii) A suit between two individuals, each claiming certain rights as Mutawali over wakf 
property: Manijan v Khadem Hossein.” 


(iv) A suit between two persons as to which of them is the lawful trustee of a charity: 
Budree Das v Chooni Lal.” The High Court of Bombay has held that where the 
defendant is in management of the trust property and the plaint also contains a relief 
for accounts against him, the suit is one under this section; Narayan v Vasudeo.’ 
But this view conflicts with the Madras view. : 


(v) It has been held by the High Court of Allahabad that the right of a Mahommedan 
to use a mosque is not a public but a private right. It is like the right to use a 
private road; anyone who has the right may maintain a suit in respect of it.*”° To 
such a suit, the provisions of this section do not apply. Thus, it has been held that 
any Mahommedan entitled to frequent a mosque may, if property belonging to 
the mosque is sold by the manager of the mosque for his private debts, maintain 
a suit for a declaration that the property is, wakf property, and to set aside the 
sale and evict the purchaser; Zafaryag Ali v Baktawar Singh.*” Similarly, if land 
attached to a mosque is encroached upon, any Mahommedan entitled to use the 
mosque may sue to evict the trespasser. And if the mosque be in a dilapidated 
condition and a Mahommedan frequenting the mosque, or one looking after it, 
is desirous of repairing it, but is obstructed by a third person, he may maintain a 
suit to establish his right to repair the mosque (Jawahar v Akbar Hussain).*”* The 
contrary, however, has been held by the High Court of Calcutta in Jan Ali v Ram 
Nath” According to these decisions, the right sought to be established in suits, 
such as the above, is not a private but a public right, and it can only be enforced 
by a suit brought in conformity with the provisions of this section. But in a later 
Calcutta case (Mohiuddin v Saviduddin),*® it was pointed out that the reasoning 
of the Allahabad cases, showing that the right of worship of each worshipper in a 
Mahommedan mosque or religious endowment was an independent right wholly 
irrespective of the rights of the other worshippers, was correct. The view taken 
in the earlier Calcutta decisions is, it is submitted, not correct,’ and it cannot 
be sustained since the decision of the Privy Council in Abdur Rahim v Mahomed 
Barkat Ali. 


3/3: 
374. 
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(vi) A suit by a trustee against a co-trustee for accounts: Appanna v Narasinga,” a suit 
for account against the trustee de son tort. Dharam Narain v Suraj Narain2™ But 
a suit for account against a trustee will fall within this section, even though the 
plaintiff also claims to be a trustee and that is disputed, and he does not ask for a 
declaration of his status as trustee: Madhavan Pillai Vanniaperumal v Muthiah Pillai 
Sivasubramaniam>*® 


(vii) A suit by an idol asa juristic person against persons who interfere unlawfully with the 
property of the idol or the income thereof. This was held in Darshan Lal v Shibji.**° 
When an alienation is made by the Shebait acting adversely to the interest of the 
idol, a worshipper can file a suit, the reason being that the idol is in the position of a 
minor and when the person managing its property puts it in jeopardy a worshipper 
of such an idol is clothed with an ad hoc power of representation. This was held in 


Bishwanath v Radha Ballabhji?® 


(viii) A suit for a declaration that the plaintiff is entitled to appoint Mutawallis: Rugghan 
Prasad v Dhanno?* 


(ix) A suit to establish a right of hereditary management of a mosque: Kunji 
Meethyan v Kunjan Marackor.* 


(x) A suit by a de facto trustee in the usual course of management for the protection of 
the interest of a public trust: Vikrama Das v Daulat Ram?” But no declaration can 
be granted in such a suit that he has the right to continue in management as de facto 
trustee: Gopal v Muhammad Jaffar” 


(xi) A person who has made substantial contributions for the upkeep of a temple has 
sufficient interest to maintain, on behalf of the deity, a suit for possession of the 
temple and its properties against the pujari or manager to save the temple properties 
from mismanagement or misappropriation: Ramchand v Janki Ballabhyji.*” 


In a suit filed against a Public Trust, where it was projected as one for vindicating public 
rights, the Supreme Court held that the emphasis in the suit was on certain purely private and 
personal disputes and as such the leave granted to file the suit was not legal.*” 


Dr. Pasayat, J, speaking for the Bench in the above case observed as follows: 


383. 


384. 


385. 
386. 


387. 


388. 
389. 
390. 
391. 
392. 
393. 


To put it differently, it is not every suit claiming reliefs specified in Section 92 that can be 
brought under the Section; but only the suits which besides claiming any of the reliefs are 
brought by individuals as representatives of the public for vindication of public rights. As a 


Appanna v Narasinga, AIR 1922 Mad 17 : (1922) ILR 45 Mad 113 : 69 IC 304(FB); Bapuji v Govindlal, 
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Darshan Lal v Shibji, AIR 1923 All 120 : (1923) ILR 45 All 215 : 71 IC 420; Madhavrao v Shri 
Omkareshvar Ghat, AIR 1929 Bom 153 : 119 IC 775 : (1929) 31 Bom LR 192. 
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Virbasavaradhya v Devotees of Lingadagudi, AIR 1973 Mys 280. 
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decisive factor the Court has to go beyond the relief and have regard to the capacity in which 
the plaintiff has sued and the purpose for which the suit was brought. The Courts have to 
be careful to eliminate the possibility of a suit being laid against public trusts under Section 
92 by persons whose activities were not for protection of the interests of the public trusts.” 


The case, Aurobindo Ashram Trust v R Ramanathan*®®’, emanated from a suit under 
section 92 praying that the trustees of Sri Aurobindo Ashram Trust be removed and new 
trustees be appointed since they had failed the philosophy of Sri Aurobindo and the mother. 
The averments concentrated around a book titled “The Lives of Sri Aurobindo” by one Peter 
Heehs which allegedly contained deliberate and baseless distortions relating to the life of Sri 
Aurobindo. Leave to sue was granted by the trial court to the respondents and the summons 
was then issued in the civil suit to the appellants who preferred an IA to revoke the leave 
granted. The trial court held that only where leave is granted under section 92 without notice 
to the defendants, the defendants would have a right to apply for revocation of leave and 
thereby rejected the contention. The high court in appeal took into consideration the law laid 
down in Swami Paramatamanand Saraswati v Ramji Tripathi®® and Vidyodaya Trust v Mohan 
Prasad R7 and reversed the trial courts judgment. The Supreme Court, speaking through 
Justice Lokur held that only the allegations made in the plaint ought to be looked into in the 
first instance to determine whether the suit filed lies within the ambit of section 92 of the 
CPC. It was also reiterated that if the allegations in the plaint indicate that the suit has been 
filed to remedy the infringement of a private right or to vindicate a private right, then the suit 
would not fall within the ambit of section 92 of the CPC. In deciding whether the suit falls 
within the ambit of section 92 of the CPC, the court must consider the purpose for which the 
suit was filed and reversed the high court’s judgment. 


In a case from Tamil Nadu, where the trustees proposed modification in the original trust, 
it was held by the high court that consultation with the beneficiaries of the original deed was 
necessary. Exclusion of the beneficiaries of the original trust by creating new trust deed was not 
valid. But since the trust was a private one, it was held that section 92 was not applicable.*”* 


[s 92.35] Suits for a Declaration and for Possession of Trust Property Against 
Third Persons, That Is, Strangers to the Trust 


Suits against strangers to the trust, that is, against trespassers and against transferees from 
trustees, for a declaration that property in their hands is trust property and for possession, 
are outside the scope of this section. The reason is that the relief claimed is not one of those 
mentioned in clauses (a)—(h). Such suit must be instituted in the ordinary manner and not under 


this section.*” This has been definitely held by the Privy Council in Abdur Rahim v Mahomed 
Barkat Ali”. The following are instances of suits of this character: 


394. Vidyodaya Trust v Mohan Prasad, AIR 2008 SC 1633, para 25 at p 1640 : (2008) 4 SCC 115. 

395. Aurobindo Ashram Trust v R Ramanathan, AIR 2016 SC 237 : (2016) 6 SCC 126. 

396. Swami Paramatamanand Saraswati v Ramji Tripathi, AIR 1974 SC 2141 : (1974) 2 SCC 695 : (1975) 1 
SCR 790. 

397. Vidyodaya Trust v Mohan Prasad R, AIR 2008 SC 1633 : (2008) 4 SCC 115. 

398. Perumalammal v R Guruvammal, 2008 (69) All Ind Cas 427 : 2008 (3) CTC 476 (Madurai Bench) 

399. Budree Das v Chooni Lal (1906) ILR 33 Cal 789, p. 805; Gayaprasad v Bhargao, AIR 1934 Nag 144; 
Bachin Singh v Ganpat Rai, AIR 1937 Lah 660; Gobind Chandra Ghosh v Abdul Majid, AIR 1944 Cal 
163 : (1944) ILR 1 Cal 329; Mukarem Das Mannudas v Chhagan Kishan, AIR 1959 Bom 491 : (1957) 
ILR Bom 809 : (1957) 59 Bom LR 1144; A Gunamani v WR Stephen, (1962) 1 Mad LJ 278. 

400. Abdur Rahim v Mahomed Barkat Ali, AIR 1928 PC 16: (1928) ILR 55 Cal 519 : (1928) 55 IA 96; 
O Rm OM Firm v Nagappa, AIR 1941 PC 1 : (1941) ILR Mad 175 : 67 IA 448 : (1940) 42 Bom LR 
444 : (1941) 45 CWN 385 : (1941) 73 Cal L] 166 (PC). See case (i) below. 
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(i) A suit for a declaration that property belongs to a wakf can be maintained by 
Mahommedan interested in the wakfwithout the sanction of the Advocate-General: 
Abdur Rahim v Mahomed Barkat Ali.*°' A suit by certain persons on behalf of all the 
villagers for a declaration that the suit property belongs to a temple in that village, 
that certain alienations thereof by the pujaris are void and not binding on the 
institution, is maintainable apart from the provisions of this section: Subramania 
Ayyar v Maya Kone.** Where the plaintiff filed a suit under section 92 on the 
allegations that the defendant was a trustee of a public charity and had committed 
breach of trust and both these allegations were denied and there was no case in 
the plaint that the direction of court was necessary for the administration of trust, 
it was held by the Supreme Court that when the charge of breach of trust failed, 
it was not open to the plaintiffs to claim a mere declaration that the properties 
are trust properties as that is not a relief falling within any of the clauses in the 
section. Mahant Prasad v Ishwarlal.“ Where, on the allegations in the plaint and 
the reliefs claimed therein, the suit falls within section 92 the inclusion of a prayer 
for a declaration that certain funds are trust property and that the defendants held 
them as trustees would not take it out of the section: Abdul Razack Saheb v Abdul 
Hameed Said.™ A suit for a declaration that certain properties belong to the trust 
and for possession thereof from the alienee is outside this section and it does not 
make any difference that the trustee is a party to the action, when no relief is sought 
against him, the prayer being only that the properties be put in his possession: 
Ranchhoddas Kalidas v Goswami Mahalaxmi Vahuji.° 


(ii) A suit by the disciples of a mutt for a declaration that the defendant was not the 
duly appointed successor to the late head of the mutt, and that he was in possession 
under a false claim of title, and for evicting the defendant from the mutt properties: 
Strinivasa v Strinivasa*® (here, the claim against the defendant is as against a 
trespasser]. A suit for a declaration that the assumption of the office of trustee by 
the defendant was invalid, and that he was not entitled to be a trustee, is outside this 
section: Sundaralingam v Nagalingam.“” 


(iii) A suit for a declaration that a certain piece of land of which it was alleged that 
the defendants had taken wrongful possession was a public graveyard, and for the 
eviction of the defendants from the land: Mudammad v Kallu“ (here also the claim 
against the defendants is as against trespassers.) Compare Latifunissa Bibi v Nazirun 
Bibi, where the suit was for a declaration that certain property was wakf property 
and for recovery of possession thereof from a third party, and where the court held 
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that the suit ought to have been instituted in conformity with the provisions of this 
section. This decision would appear to be no longer law.*'° 


(iv) A suit to set aside an alienation of trust property alleged to have been wrongfully 
made by the trustees, and for the recovery of property from the alienee: Kazi 
Hassan v Sagun.“ There, the defendants are transferees from trustees. 


(v) A suit by the trustees of a temple against the manager and treasurer of the temple 
for accounts and for a decree for what may be found due on taking such accounts: 
Malhar v Narasinha.*” 


(vi) A suit by two of the worshippers of a temple with the leave of court under O I, 
rule 8, against the committee of management (not being trustees) and Archakas 
of the temple for a declaration that a transfer made by the committee to the 
Archakas of the right to collect and receive offerings made by the pilgrims is invalid: 
Venkataramana v Kasturiranga.*” 


(vii) A suit by the newly appointed trustees of an imambara for possession of the /mambara 
against a former trustee who has been dismissed: Inayat v Faiz Muhammad.*™ 


But in a case where the plaintiff not only asked for a declaration as against the defendant 
that a temple was a public trust of a religious nature, but also alleged that the defendant was 
under a contractual obligation to hold the profits of a shop in the temple premises for the 
use of the temple and prayed for an account of the profit — -the suit was one for directing 
accounts against a constructive trustee Abdur Rahman’ case did not apply and the sanction of 
the Advocate-General was necessary.*!’ It has been held that though a stranger to a trust is not 
a necessary nor a proper party to a suit under section 92, where the stranger receives money 
or property from the trustee, knowing that it is a part of trust property and has been handed 
over to him in breach of the trust, he is a constructive trustee of the trust property and a relief 
against him can be claimed under this section.“"® But it has been held that though no relief 
against third parties could be granted in a suit under this section, there is no bar to their being 
impleaded as parties when that is allowed by the general law.*"” 


[s 92.36] Suits for Removal of Trustees for Unlawful Alienation of Trust 
Property and Against Transferees from Those Trustees 


A common type of suits under this section is a suit against the trustee of a charity for his 
removal on the ground that he has unlawfully alienated the trust property treating it as his 
private property, and for the appointment of a new trustee in his place. It is clear that such a 
suit is within this section for the relief claimed is one under clause (a) of this section, and the 
ground on which the relief is claimed is a breach of trust in alienating the property. It is also 
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clear that the court cannot remove the trustee unless it finds that the property is trust property 
and that it has been wrongfully alienated by the trustee. The question to be considered is 
whether the court has power, in the absence of the alienee, to declare that the property is trust 
property and that the alienation is unlawful. It has been held by the High Court of Madras 
that an alienee is not a proper party to a suit under this section, and that if he is joined as a 
party, the suit against him should be dismissed. But this, it has been held, does not preclude 
the court from determining, in a suit against the trustee alone, whether the property is trust 
property, and declaring, if it is so found, that it is trust property. But the transferee, not being 
a party to the suit, is not bound by the declaration, and if a suit is subsequently brought 
against him for possession of the property, it is open to him to contend that the property is 
not trust property.*'® A similar view has been taken by the High Court of Calcutta.*'? On the 
other hand, it has been held by the High Court of Allahabad that the alienee, though not a 
necessary party to the suit“? is a proper party,**' and that if he is joined as a party, and the 
court declares that the property is trust property, he will be bound by such declaration in a 
subsequent suit for possession against him.*” In a later decision, the Madras High Court has 
held that persons who deny that title of the trust and on that footing claim to be in possession 
of property which is necessary to the proper discharging of that trust, are proper parties to the 
suit.“ The High Court of Bombay has gone further and held that the transferee is not only a 
proper but a necessary party,*** and that no such declaration can be such as the above, a decree 
cannot be passed against the alienee directing him to deliver possession of the property to the 
plaintiffs, though he is a party to the suit, as such relief is neither specifically mentioned in 
the section nor implied in clause (h), and that the remedy of the newly appointed trustee is 
to institute a separate suit for possession against him.*” The proposition that the court has no 
power under this section to pass a decree against an alienee directing him to deliver possession 
to the plaintiffs is in accordance with a ruling of the Privy Council where it was held that a 
relief or a remedy against third persons, that is, strangers to the trust, was not within the scope 
of this section.*”° It is submitted that the court also has no power under this section to make 
a declaration that the property in suit is not trust property so as to bind the alienee, such a 
relief also being outside the scope of the section. The Rangoon High Court, however, has gone 
further and holds that if in a suit under section 92, a claim to relief against alienees who are 
strangers to the trust is added, there is a misjoinder both of parties and causes of action, and 
that unless the plaint is amended, the suit cannot be entertained. This view was approved by 
the Calcutta High Court in Abdul Majid v Akthar.*” In such a suit, praying: 
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(i) for the removal of a trustee; 
(ii) for the vesting of property in new trustees; and 


(iii) for a declaration that a mortgage of the property by the trustee was invalid. The 
first two reliefs were granted but the suit as against the mortgagee was dismissed.*”* 
Where a property included in the schedule to the plaint, in a suit under this section, 
had been alienated by the defendant, and he pleaded that it was not trust property, 
and the alliance was not a party to the suit, it was held that the question — whether 
that property belonged to the trust — could not be gone into in the suit.‘ 


[s 92.37] Suits only for a Declaration of Trust 


This section presupposes the existence of a trust for the administration of which it is 
necessary to make provision. Hence, it does not apply to a suit brought solely for the purpose 
of having a declaration of the court that certain property is wakf, the fact of endowment 
being denied on the other side.**° Nor does this section apply to a suit brought merely for a 
declaration that the plaintiffs are trustees of an endowment.**' Even if the trust is proved to 
be a public trust, if facts are not established in support of the reliefs set out in the section, 
no declaration can be given, for the very foundation of the cause of action under this action 
does not arise.** Where in consequence of a bequest for education of Hindu boys and girls, a 
representative suit is instituted on behalf of Hindu boys and girls for a declaration of trust in 
their favour, the suit does not fall within this section.*” 


[s 92.38] Suits for a Declaration That the Defendant is Not Properly 
Appointed Trustee and for an Injunction Against Him 


See note above: “clause (a): Removing any Trustee”. 


[s 92.39] Courts Competent to Try Suits Under this Section 


A suit under this section must be instituted either in the principal civil court of original 
jurisdiction or in any other court empowered in that behalf by the state government. But this 
does not empower the state government to direct the transfer of a particular suit pending in a 


district court to a particular judge. The authority must be a general one to try suits under this 
- | 434 
section. 


The expression “principal civil court of original jurisdiction” in this section does not include 
the court of an additional district judge appointed under section 8 of the Civil Courts Act, XII 
of 1887‘ unless the district judge has under sub-section (2) of that section, assigned to him 
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Baksh, AIR 1927 Lah 350 : (1927) ILR 8 Lah 111 : 99 IC 756; Shihan Abdul v Abdul Alim, AIR 1930 
Cal 787 : (1930) ILR 58 Cal 474. 
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and for possession of trust property against third persons, i.e., strangers to the trust”. 
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the functions of a district judge relating to all suits cognisable by the district judge.“ If the 
suit falls under this section but is filed in the munsifs court, the plaint must be returned for 
presentation to the district court.“ 


The issue in the case was: Can the court of an additional district judge grant leave under 
section 92 of the CPC to institute a suit against Public Charities, when there is no notification 
under section 7(2) of the Kerala Civil Courts Act, 1957 authorising it to institute such a suit; 
and whether the district judge make over a petition seeking such leave to the additional district 
judge? 


The court observed that as per section 3(17) of the General Clauses Act, 1897 it defines 
“District Judge” to mean the judge of a “Principal Civil Court of Original Jurisdiction”. 
Further, court said that the expression “Principal Civil Court of Original Jurisdiction” used 
in section 92 of the CPC, is intended solely to refer to the “District Judge” and not to an 
additional district judge; and therefore, a suit under section 92 can only be instituted in such 
court and no other. 


Moreover, court noted that the Civil Courts Act, 1887 refers to only one district judge, 
called the “District Court”, with additional district judges being appointed to that court. 
Hence, there is no “Additional District Court” as per the Act, but only additional district 
judges appointed to a district court. Also, the court noted that the expression “instituted” is 
used in section 96 whereas, an additional district judge as per section 4(2) of the Civil Courts 
Act, 1887, can only dispose of the matters assigned to him by a district judge. Furthermore, 
only those matters can be instituted before additional district judge which is notified in the 
gazette and there is no notification issued by the high court, enabling institution of a suit 
under section 92 of the CPC in the court of the additional district judge. Thus, making over a 
petition to the additional district judge by the district judge is misconceived in law.** 


Where a suit is brought against an executor in the court of a subordinate judge for the 
administration of the testator’s estate, the mere fact, that the will contains directions for 
applying portions of the estate to charitable purposes, does not bring the suit within this 
section. The subordinate judge has jurisdiction to entertain such a suit, but if any questions 
relating to charitable bequests arise before him and a scheme has to be framed under this 
section, he should hold the amount appropriated for charities in the possession of a receiver 
until the Advocate-General or the collector obtains the directions of the district court.*” 


Where a suit under this section was instituted in the subordinate court, Alleppey, which 
was not competent to entertain it, and the district judge, who had jurisdiction to hear it, 
passed an Order under section 24 of the CPC withdrawing it to his own file, it was held that 
the order of withdrawal and the subsequent proceedings consequent thereon were all null and 
void.“ Likewise it is not competent to a district judge to transfer a suit under this section to 
a subordinate court." 
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[s 92.40] Where Some of the Reliefs are Outside the Scope of the Section 


When some of the reliefs claimed are outside the scope of the section, the court is not 
justified in returning the plaint. It should require the plaintiff to amend his plaint by confining 
himself to reliefs within this section, or it might wait till it came to pronounce judgment 
and dismiss the suit as to reliefs without the section.“ So in a suit by worshippers for the 
appointment of trustees and for the eviction of trespassers, the court may.appoint trustees 
without passing a decree in eviction.““* Conversely, when a suit is filed for obtaining reliefs to 
which the plaintiff is entitled under the general law, he does not become disentitled to them by 
claiming in addition reliefs which fall within this section.“ But worshippers cannot sue under 
O I, rule 8, to recover the property unless they are supported by the trustees. They should sue 
to remove the trustees first and then let the new trustees sue in eviction.“ When a trustee dies, 
the party entitled to succeed to the management may sue to establish his right. The section 
does not apply to such a suit and if objection is raised to his appointment on the ground of 
misconduct, the objector should be referred to a suit under section 92.**° 


[s 92.41] Sub-section (2): This Section is Mandatory 


The Legislature has, by enacting this section, constituted a special tribunal for the trial of 
a class of suits which it has removed from the cognizance of the ordinary courts. Those are 
suits for any of the reliefs specified in sub-section (1) in cases where there is an “alleged breach 
of any express or constructive trust created for public purposes of a charitable or religious 
nature”, or “where the direction of the court is deemed necessary for the administration of 
any such trust”. This class of suits can only be instituted in the special courts mentioned in 
this section, and they can only be brought either by the Advocate-General or by two or more 
persons having an interest in the trust and having obtained the leave of the court. This is 
enacted by sub-section (2) of the present section. Under the corresponding section 539 of 
the Codes of 1877 and 1882, it was doubtful whether every suit of the character described 
above was to be instituted in the manner aforesaid. Sub-section (2) makes it clear that every 
such suit must be so instituted; it enacts that no suit claiming any of the reliefs specified in 
sub-section (1) shall be instituted without the consent of the Advocate-General,““” now leave 
of the court. But sub-section (2) must be read with sub-section (1). Reading sub-section (2) 
with sub-section (1) it follows that it is not every suit claiming any of the reliefs specified in 
sub-section (1) that should be brought with the leave of the court, but those suits only which 
besides claiming any of those reliefs are brought by individuals as representatives of the general 
public. Accordingly, a Full Bench of the Madras High Court has held that a suit by a trustee 
of a public religious trust against a co-trustee, for accounts, does not fall within this section, 
though the relief claimed is the one specified in sub-section (1), clause (d). Such a suit is not a 
representative suit. The relief is sought not in the larger interest of the public but merely for the 
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purpose of vindicating the private rights of one of the trustees and of enabling him to discharge 
the duties and liabilities which are imposed upon him by the trust.“ Another Full Bench 
of the same court has held, that the nature of the relief claimed in the suit itself would not 
bring the suit within section 92. The capacity in which the plaintiff was suing and the purpose 
for which the suit has been brought are material factors. Thus the section does not apply where 
the general trustees of a public temple sue the trustees of certain offerings given to the deity 
for accounts, for, in the suit, the right of the public is not sought to be enforced but only 
the personal rights of the trustees qua trustees. When a trustee sued his two co-trustees for the 
settlement of the scheme of management by rotation, the court said that if the suit was brought 
on the basis of an agreement between the trustees or on the terms of the will of the founder 
of the trust, it would be a suit to assert a private right and section 92 would not apply; but as 
there was no such agreement or will, the learned judge held that the suit was a representative 
suit and that section 92 did apply.“ 


The doubt referred to in the preceding paragraph arose in the following way. The Code 
of 1859 did not contain any special provisions for the institution of suits relating to public 
charities. Such provisions were introduced for the first time by section 539 of the Code of 
1877. They were reproduced in section 539 of the Code of 1882, and they now find a place 
in sub-section (1) of the present section. But neither the Code of 1877 nor the Code of 1882 
contained any provision corresponding to sub-section (2). Before the enactment of the Code 
of 1877 suits relating to public charitable or religious trusts could be instituted in the ordinary 
courts by certain persons as plaintiffs. Thus— 


(i) persons appointed supervisors over trustees could sue in any ordinary court 
competent to hear the suit for the removal of the trustees for malversation and to 
obtain the appointment in their place of other fit and proper persons;**! similarly 


(ii) one or more of the members of a defined class of the general public (such as the 
Satchasi community of Chatral) could sue on behalf of the whole class, with the 
leave of the court under section 30 (now O I, rule 81), in any ordinary court 
competent to hear the suit, to obtain a declaration of their right to take part in the 
management of the worship of a goddess.*” 


It is obvious that the above suits fall within the purview of the present section. They also 
came within the terms of section 539 of the earlier Codes. In the absence of any provision in 
section 539 similar to that contained in sub-section (2), the question arose whether these suits 
were to be instituted in the special courts mentioned in section 539 and by the Advocate- 
General as plaintiff, or whether they could be instituted as before in ordinary courts and by 
persons who could have sued if section 539 had not been enacted. The High Court of Bombay 
held that section 539 was mandatory, in other words that every suit of the character mentioned 
in that section must be brought in accordance with its provisions, and not otherwise. Therefore, 
the suits referred to above could not be brought by the supervisors as plaintiffs in one case and 
by the members of the community in the other, but they had to be instituted either by the 
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Advocate-General or by two or more persons interested in the trust after obtaining the sanction 
of the Advocate-General; and further, these suits could only be brought in the special courts 
indicated in that section, namely the high court or the district court, as the case might be.*** 
On the other hand, the other high courts held that section 539 was permissive, and that it did 
not take away the right of suit which existed prior to and independently of it. According to 
the latter view, suits of the character mentioned above could, notwithstanding the enactment 
of section 539, be brought as before by the above-named parties as plaintiffs in any court 
competent to entertain those suits, and it was not obligatory to institute them in accordance 
with the provisions of section 539.4% Sub-section (2) gives effect to the Bombay decisions and 
supersedes the decisions of the other high courts. It provides, in distinct terms, that no suit 
claiming any of the reliefs specified in sub-section (1) shall be instituted except in conformity 
with the provisions of that sub-section. At the same time, it declares that the special provisions 
of the Religious Endowments Act, 20 of 1863 for the institution of suits governed by that Act 
are not affected by the provisions of this section. The provisions of that Act and their bearing 
on the present section are discussed in the next paragraph. 


[s 92.42] Trust and Endowment—Distinction 


The trust and endowment are different concepts altogether. Trust is an obligation annexed 
to ownership. The word “trust” is defined in Underhill’s Law of Trust and Trustees to mean 
equitable obligation binding a person to deal with property for which he has control for the 
benefit of persons for whom he may himself be one. In order to understand the meaning of the 
expression “private religious” or “charitable endowment” used in the saving clause of section 1 
of the Indian Trusts Act, 1882, we may examine the categories excluded from the provisions of 
Indian Trusts Act, 1882 through the saving clause. First category is Mohammedan Law as to 
wakf. The word “trust” as such is not used when Legislature used the expression Mohammedan 
law as to wakf. “Wakf means the permanent dedication by a person professing the Muslim 
faith of-any property for any purpose recognised by the Mohammedan law as religious, pious 
or charitable. Wakfis a trust for the purpose of section 92 of the CPC. Though the expression 
“trust” as such is not used, while dealing with Mohammedan law as to wakfthe concept of trust 
is inbuilt therein. Second category of cases excluded by the saving clause is “mutual relations 
of an undivided family as determined by customary or personal law”. The word “trust” is 
not employed by the Legislature but the element of trust is embedded in the relationship 
between the members of an undivided family. Joint and undivided family is normal condition 
of Indian society. Senior member of the joint undivided family is entitled to manage the family 
properties including even charitable properties and is presumed to be the manager. Manager 
as the head of the joint family has control over the income and expenditure and the decision is 
that of a trustee. Though the word “trust” or “trustee” as such is not used in the saving clause 
when the expression “mutual relations of undivided family as determined by customary or 
personal law” is used the element of trust is inbuilt in that category of cases. Next category 
of cases excluded from the Indian Trusts Act, 1882 is public or private religious or charitable 
endowments. When the Legislature used the expression public or private religious charitable 
endowment, the word “trust” as such is not used. But the words “religious” or “charitable” 
are to be noted. The expression “charity” has not been defined in the Indian Trusts Act, 
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1882. Charity in its legal sense comprises four principal divisions; trusts for relief or poverty; 
trusts for the advancement of education, trusts for the advancement of religion and trusts for 
other purposes beneficial to the community. The element of trust is embedded in the word 
“charity” and various enactments like the Charitable Endowment Act, 1890, the Charitable 
and Religious Trust Act, 1920, the Religious Endowment Act, 1863, Travancore Cochin 
Literary, Scientific and Charitable Societies Registration Act, 1955 and the like. Besides the 
above Legislations, section 18 of the Transfer of Property Act, 1882 says that restrictions in 
sections 14, 16 and 17 thereof shall not apply in the case of transfer of property for the benefit 
of public in the advancement of religion. Therefore, the words “private religious endowment” 
used in the saving clause of the Indian Trusts Act, 1882 have the imprint of a trust without 
which private religious endowment would not fall in the categories of cases excluded through 
the saving clause. 


The word “endowment” defined in the Legal Thesaurus to mean aid, allotment, allowance, 
protection, assistance, award, benefit, bestowment, contribution, presentation and the like. 
Endowment is also defined in Aiyar’s Judicial Dictionary to mean any property kept or money 
invested with the intention of any particular service or particular charity connected therewith 
and includes temples and any offerings made to the idols therein. “Endowment” is defined 
in Blacks Law Dictionary, 7th Edn, to mean “A gift of money or property to an institution 
(such as a University) for a specific purpose, especially one in which the principal is kept intact 
indefinitely and only the interest income from that principal is used”. It is only a dedication 
of properties to a public or private religious trust. The reasoning that “endowment” is the 
genus and “trust” is specie, is unsound. The Supreme Court in a case*”’ held that endowment 
is dedication of property for purpose of religion or charity having both the subject and object 
certain and capable of assessment. Therefore, the expression “private religious endowment” 
used in the saving clause has got the imprint of a trust, and hence, a private religious trust and 
the properties endowed, are dedicated to Private Religious Trust. If it is a private religious trust, 
then it falls outside the purview of the Indian Trusts Act, 1882.456 


[s 92.43] Save as Provided by the Religious Endowments Act, 1863 Etc 
After the downfall of the Moghul Empire in India, it was discovered that the income of 


many endowments granted in land “by the presiding governments of this country and by 
individuals for the support of mosques, temples, colleges and for other pious and beneficial 
purposes” was misappropriated by persons managing the endowments. It was, therefore, 
deemed expedient that the British government should take charge of the endowments, and 
for that purpose and the purpose also of providing for the maintenances of bridges, serais, 
uttaras and other buildings erected for the use of the public Regulation 19 of 1810 was passed, 
whereby the general superintendence of all the religious and charitable endowments referred to 
above was vested in the board of revenue. That regulation applied to endowments in Bengal. A 
similar regulation, Regulation 7 of 1817, was subsequently passed to provide for endowments 
in the Madras Presidency.*” Several years after the passing of these regulations, it was thought 
that the connection of a Christian government with the religious establishment of Hindus and 
Mahommedan was inexpedient, and a report was, therefore, called for by the Government of 
India in the year 1841 from the collectors of all districts with a view to divest themselves of 
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the management of religious endowments, and transfer the management to properly qualified 
individuals. As a result, Act 20 of 1863 was passed, whereby such of the provisions of the 
abovementioned regulations as related to religious endowments were repealed, and provision 
was made for the transfer of all such endowments, in certain cases to trustees, and in others to 
committees (sections 3—8). But the duty of superintending charitable endowments imposed on 
the board of revenue by the old regulations is still retained, and, in fact, express care is taken in 
the Act to declare that this duty as to charitable endowments is not intended to be affected or 
interfered with (sections 21, 23). 


The Religious Endowments Act applies only to public religious endowments, as did the 
old Regulations. It does not apply to private religious endowments. Section 14 of the Act 
provides that any person interested in any mosque, temple or religious establishment may sue 
the trustees or members of a committee for any misfeasance, breach of trust, or neglect of duty 
committed by them in respect of the trust vested in them, and the court may, in such suit, 
direct the specific performance of any act by them, and may decree damages and costs against 
them, and may also direct the removal of any of the trustees or any members of a committee. 
A suit which does not charge the trustees or members of a committee with misfeasance, breach 
of trust, or neglect of duty, does not fall under that section.** Section 18 provides that no suit 
under the Act shall be instituted without the leave of the court. 


The Act is in force in all states except the State of Bombay where it is in force in certain 
areas only. But it does not apply to presidency-towns; so that a suit instituted in a high court 
in the exercise of its ordinary original jurisdiction inherited from the Supreme Court charging 
neglect of duty on the part of a temple trustee does not require the leave of the court under 
section 18 of the Act.*” 


After the passing of the regulations above referred to, the board of revenue took over the 
management of some endowments, but in the large majority of cases, they did not take charge of 
endowments created by private individuals. The operation of the Act, however, is not confined 
in such endowments as had actually been taken under the management of the board of revenue 
under the old regulations. The Act applies to every public religious endowment to which the 
provisions of the old regulations applied, that is to say, to every public religious endowment 
created “by the preceding governments of this country and by individuals”, whether the 
management of the endowments was taken over by the Board of Revenue or not.“ 


Reading section 92 of the CPC and the Religious Endowments Act together, we have the 
following result: 


(i) No suit in respect of charitable endowments of a public nature, claiming any of the 
reliefs specified in sub-section (1) of section 92, can be brought except in conformity 
with the provisions of that sub-section. 


(ii) In the case of religious endowments of a public mature to which the Religious 
Endowments Act applies, a suit charging the trustee, manager, superintendent, or 
a member of a committee of a mosque, temple, or religious establishment, with 
misfeasance, breach of trust or neglect of duty, may be brought under the provisions 
of that Act with the leave of the principal civil court of original civil jurisdiction in 
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the district in which the mosque, temple, or religious establishment is situated as 
provided by section 18 of the said Act, or it may be brought under the provisions of 
the CPC with the consent of the collector as provided by section 92 of the CPC.** 


(iii) No suit in respect of religious endowments of a public nature to which the Religious 
Endowments Act does not apply, claiming any of the reliefs specified in sub-section 
(1) of section 92, can be brought except in conformity with the provisions of that 
section. 


[s 92.44] The Madras Hindu Religious and Charitable Endowments Act, 
Act 22 of 1959 


There has been successive legislation by the Madras Legislature on the topic of administration 
of religious endowments, whereby the jurisdiction of civil courts under this section has been 
taken away and vested in authorities constituted under the respective Acts. Firstly, there was 
the Hindu Religious Endowment Act 1 of 1925. Its validity was questioned on the ground that 
there was a fundamental defect in the legislative process, which rendered it a nullity. To remove 
all doubts, a new law, the Madras Hindu Religious Endowment Act 2 of 1927 was enacted. 
This Act repeated the Religious Endowments Act, 1863, and Madras Regulation 1 of 1817 so 
far as they applied to the more important Hindu public religious endowments in the State of 
Madras except the presidency-town. It made provisions for the better administration of such 
endowments by temple committee and by a board of commissioners. Section 73 of the Act 
provides that sections 92 and 93 and O I, rule 8 of the CPC shall not apply to any suit claiming 
relief in respect of the administration or management of such a religious endowment. Such 
suits can only be brought by the board or temple committee or by an interested person with 
the consent of the board or committee. If an endowment is partly secular and partly religious 
the board is empowered to make an allocation and declare what part is secular and what part 
is religious. After such allocation, the religious portion is subject to the provisions of the Act. 
But if such allocation has not been made, a suit for removing a trustee of an endowment partly 
secular and partly religious is within section 92.“ Proceedings under section 142 of the Sikh 
Gurdwaras Act are analogous to those under this section.“ (Reference may be made to Balbir 


Singh v Sikh Gurdwaras, Judicial Commission) .* 
This Act was repealed by the Hindu Religious and Charitable Endowments Act, 19 of 1951, 


which made substantial changes in the previous enactment. Section 3 extended the operation of 
the Act to charitable endowments which might be notified. The supervision and administration 
of religious endowments were vested in a department of the government and a hierarchy of 
officers was constituted for the purpose, with a commissioner at its head. The validity of this 
law was questioned, and the Supreme Court held that some of its provisions infringed the 
fundamental rights guaranteed by the Constitution and were bad.“ With a view to remove 
these defects, the Madras Legislature introduced certain amendments in 1954, but the Madras 
High Court held that the amended sections 30 and 31 suffered from the same defects as the 
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original enactment.*® In 1959, the Legislature repealed the Act of 1951 and enacted the Madras 
Hindu Religious and Charitable Endowments Act, 22 of 1959, which is the law, in force 
now. Its scope is similar to that of the repealed Act. It applies to charitable as well as religious 
endowments. Their supervision and administration are vested in a hierarchy of government 
officials, consisting of a commissioner, deputy commissioner, assistant commissioners and 
area committees. Sections 92 and 93 of the CPC have no application te endowments failing 
within the Act. In Ramanasramam v Hindu Religious and Charitable Endowments Commr,” the 
question was whether the Matribhuteswar shrine, which was an adjunct of the Ramanasramam 
was a temple falling within the purview of Act 19 of 1951. It was held that it was a Samadhi, not 
a temple, and that further Ramanasramam was a public religious trust of cosmopolitan character 
and not a Hindu temple as defined in the Act and that consequently, a scheme could be framed 
for its administration under section 92 of the CPC. 


If a corresponding legislative provision is made in a special law in respect of the reliefs prayed 
for in suit filed under section 92 of the CPC in case of alleged breach of trust created for public 
purposes of a charitable or religious nature, the civil suit would be barred and the remedy 
provided in the special law has to be resorted. Therefore, where to secure such relief, viz for 
removal of trustee and appointment of new trustees, provisions were made in the Hyderabad 
Endowment Regulations, civil suit under section 92 of the CPC would not be maintainable 
in view of bar contained in section 92(2) of the CPC.** A suit for framing a scheme for a 
composite endowment, that is, an endowment which is secular as well as religious, can be filed 
under section 92 of the CPC and is not barred by sections 5 and 180 of Tamil Nadu Hindu 
Religious and Charitable Endowments Act, 1959.4 


In view of the provisions of section 5 of Tamil Nadu Hindu Religious and Charitable 
Endowments Act, 1959, sections 92 and 93 of the CPC have ceased to apply to Hindu Religious 
and Charitable Endowments in the concerned state.’ The court having framed a scheme 
under section 92 of the CPC could not exercise jurisdiction and authority for modification 
or cancellation of the scheme after the Act, 1951 came into force as section 92 of the CPC 
ceased to apply to such schemes from the date of commencement of the Act. This order*”’ 
was confirmed by the Hon'ble Supreme Court in T Lakshmikumara Thathachariar v Commr 


HRCF.*”” 


Where, the application for leave to file suit under section 92 of the CPC was filed and 
the trustees obtained declaration that the trust is a religious denomination, an injunction 
restraining interference with its management under Tamil Nadu Hindu Religious and 
Charitable Endowments Act, 22 of 1959 was passed. Subsequently leave under section 92 of 
the CPC was sought by appellants to file suit for modification of scheme of administration. It 
was held that trustees cannot oppose grant of leave on ground that appellant has remedy under 
T N Religious and Charitable Endowments Act, 22 of 1959, they are bound by judgment 
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earlier passed and which has become final. They cannot be allowed to approbate and reprobate 
in two suits in which subject-matters and issue of jurisdiction of civil court involved are same.“ 


[s 92.45] This Section and Bombay Public Trusts Act, 29 of 1950 


After reading the object of the Bombay Public Trusts Act, 1950 it can be appropriately 
said the Act seeks to regulate and make better provision for administration of public religious 
and charitable trusts. Such trusts cater to things of public interest, i.e., things which concern 
large sections of public. Unless such trusts are properly administered public interest will suffer. 
Therefore, matters affecting administration of such trusts are covered under section 50 of the 
Bombay Public Trusts Act, 1950. This situation is somewhat similar to suits under section 92 
of the CPC. These suits in representative capacity pertain to matters of public interest. In 
contrast the suit which has given rise to the present appeal is a suit to establish an individual 
right. The plaintiffs claim that they are hereditary archaks of the temple since time immemorial 
and are entitled to exercise this right which cannot be taken away from them. No public 
interest is involved. Public is not concerned whether A acts as an archak or B acts. Such a 
suit therefore, cannot be covered by section 50 of the Act. Law is settled on this aspect as per 
various judgments of Supreme Court.*” 


[s 92.46] This Section and Himachal Pradesh Hindu Religious Institutions and 
Charitable Endowments Act, 18 of 1984 


A premises constructed by an ex-ruler and used for 125 years as dharmashala was claimed to 
be a public trust. Admittedly no instrument of trust was created. The material adduced by the 
parties showed that the shops situated in the premises were let out to the other people. People 
could come and stay in the dharmashala but for stay of more than three days, permission of 
owner was necessary. Rents received from the shops were being used by the owners for their 
own purpose. Dharmashala was being managed/maintained from the personal funds of the 
owner. The management and control of the dharmashala was all along with the owners. A 
school was opened in the dharmashala. A chowkidar was appointed by the owner to look after 
the dharmashala and his salary used to be paid by the owner from his own pocket. Dharmashala 
could be used for marriage purpose but only with the permission of the owners. The first floor 
rooms could be used only by the officers or by others with the permission of the owner. The 
dharmashala was ordinarily being used by the pilgrims only during the fair. The public never 
contributed anything for maintenance of the dharmashala. No member of public had any say 
as regards management of the dharmashala and had no legal right to use the same. No member 
of the public ever participated in the management of the dharmashala. No manager had ever 
been appointed to look after and manage the property. The dharmashala was not registered 
under the Sarais Act, 1867. There was no evidence to show that the owners acted as shabaits or 
trustees. In the revenue records the ownership of the property stands in the name of the owner. 
The right of the general public is not mentioned therein. On these facts it was held, mere 
long use of a property as dharmashala by itself would not lead to an inference that dedication 
of the property by the owners in favour of the public was complete and absolute. Had such 
dedication been made, the same was expected to be recorded in the revenue records. Complete 
control is retained by the owner, be it by appointment of a chowkidar, appropriation of rents, 
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or maintenance thereof from his personal funds. Dedication cannot be said to be complete. 
Premises are not public trust.*” 


[s 92.47] Sections 92, 93 and Wakf Act, 43 of 1995 


Where scheme was framed by court in regard to appointment of Mutawallj in a suit under 
sections 92, 93 of the CPC, as the founder of mosque had not framed any scheme, the scheme 
would continue to be operative in respect of the mosque even after coming into force of 
1954 Act. In such a case, even if the Explanation added to sub-section (1) of section 15 and 
section 69 of 1984 is to be ignored, it is evident from the proviso to sub-section (1) of section 
15 that exercise of the power by the board was to be in conformity with the directions of 
the wakf and usage and custom of the concerned wakf. Since the wakf did not provide for 
any mode of administration or appointment of trustees, the devotees approached the court 
and got a scheme framed. There is nothing in that section which excluded the application of 
the scheme. Further, the scheme, which was framed in the year 1915 and which was strictly 
followed by the devotees can be said to have given rise to usage and established the custom. 
Further, the power of the board to appoint Mutawalli is only where there is no one to be 
appointed under the terms of the deed of the wakf or where the right of any person to act 
as Mutawalli is disputed. When the method is prescribed under a scheme, the same can be 
equated to the terms of a deed. At any rate, as long as it is in operation, and proceedings are 
initiated thereunder, the right of any one to act as Mutawalli, till appointed by the court, has 
to be treated as disputed. Moreover, even after the 1954 Act came to be enacted, sections 92 
and 93 of the CPC continued to be available for the aggrieved persons to get schemes framed 
in relation to religious institutions including wakfs. Similarly, though separate machinery is 
provided for adjudication of disputes, sections 92 and 93 of the CPC, for the repeal of which 


an abortive attempt was made in 1954 Act, are not repealed under this Act.*” 


[s 92.48] This Section and the Wakf Act, 29 of 1954 
It has been held that section 55(1) of the Wakf Act, 1954, dispenses with the necessity for 


sanction under this section only when the board constituted under the Act institutes the suit, 
and that accordingly a person or authority other than the board can apply for sanction of the 
district court under this section.“ The provision of sections 55, 57 (1) and (3) and 59 of 
Muslim Wakfs Act, 1954 make it clear that a suit under section 92 of the CPC instituted prior 
to the coming into force of the Wakf Act, 1954 does not abate on the coming into force of the 
Act. On the other hand, the court is required to issue notice of such a suit to the board and in 
the absence of a notice it would be open to the board to have the decree declared void within 
one month of board’s knowledge of the decree.*”* 


The civil suit was not proved to have been filed with the sanction of the Advocate-General, 
it therefore, follows that by no stretch of imagination the said civil suit can be considered as a 
scheme suit or a suit providing for any of the reliefs mentioned in section 92 of the CPC.*” 
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[s 92.49] Death of a Plaintiff Pending Suit 
It has been held by the High Court of Allahabad that where a suit is brought by two persons 


under this section, and one of them dies pending the suit, the suit abates unless some other 
person is brought on the record in place of the deceased. Such person must be one who has 
an interest in the trust, and he must have obtained the consent of the Advocate-General as 
required by this section.**° On the other hand, the High Court of Madras has held that a suit 
brought under this section being a representative suit, no question of abatement can arise, 
and the court has power under O I, rule 10 (2), to add other persons interested in the trust as 
parties not because they are the legal representatives of the deceased plaintiff, but because they 
had become parties to the representatives’ suit by the very fact of its having been instituted 
on behalf of all persons interested in the trust, and that the consent of the Advocate-General 
to such addition is not necessary.**! The Madras decisions have been followed in Lahore***and 
Rangoon.** That is also the view taken by the High Court of Travancore Cochin.*** The 
Allahabad decision is in effect overruled, for the judicial committee has held that when one of 
two plaintiffs dies the suit does not abate as the suit under this section is a representative suit,** 
and has been in fact held overruled in a later decision.“ The Bombay High Court has held 
that if the previous parties are dead or colluding with the defendant, other persons interested 


may apply to the court to be brought on the record under O I, rule 10, in order to apply for 
an amendment of the scheme.**” 


[s 92.50] Death of Defendant-Trustee Pending Suit 


Where a suit is brought under this section against a trustee not only for his removal but for 
framing a scheme, and the scheme is one of the main reliefs sought, the suit does not abate on 
the death of the trustee, and his successor in office may be brought on the record as a party 
defendant.** If a suit is properly instituted by several plaintiffs under section 92, there is no 
illegality in permitting one of the plaintiffs to withdraw, where the plaintiff is to be transposed 
as defendant.“ Consent cannot be granted unless a public trust exists. Plaintiff cannot claim 
reliefs not mentioned in the Advocate General’s consent (now, leave of the court).*” A consent 
under section 92 cannot be granted unless a public trust exists. Section 50 of Bombay Public 
Trusts Act, 1950 is not in pari materia with section 92 of the CPC.**! The suit, of course, 
would abate, if it was solely for the removal of the trustee. 
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[s 92.51] Specific Relief Act, 1963, Section 34 


Section 34 of the Specific Relief Act, 47 of 1963, corresponding to section 42 of the 
Specific Relief Act, 1877, which it repeals, provides in effect that where a suit is brought for 
a declaratory decree and the plaintiff is able to seek further relief than a mere declaration but 
omits to do so, the suit should be dismissed. Where a suit falls within section 92, the plaintiffs 
cannot evade the requirements of the CPC by framing the suit as one under section 42 of the 
Specific Relief Act, 1877,*” or section 34 of the Specific Relief Act, 1963. At the same time 
where the suit is one maintainable under section 92, and the plaintiff seeks any of the reliefs 
specified in the section, neither section 42 of the Specific Relief Act, 1877, nor section 34 of 
the Specific Relief Act, 1963, would apply. Thus, if a suit is brought under this section, for a 
declaration’ that the defendants are not the lawful trustees and for the appointment of new 
trustees, the suit will not be dismissed because consequential relief such as delivery of the trust 
property to the new trustee is not claimed.‘” 


[s 92.52] Dismissal of Suit by Trustees No Bar to Suit by Advocate-General 


The fact that de jure managers and trustees of a public charity have been held in a previous 
suit to have lost their right by limitation to oust de facto trustees, does not confer on the latter 
immunity from suit on the part of the Advocate-General under this section.“ 


[s 92.53] Arbitration 


Where the suit under this section is for the removal of the trustee and for consequential 
reliefs the court is not relieved of its duty to come to a finding regarding removal of the trustee. 
Only after coming to a finding on that point can the judge take the help of arbitrators in the 
matter of the scheme or appointment of trustees.“ But an application to refer the matters 
in suit to arbitration or to file an award is not maintainable as the object of the section is to 
safeguard the rights of the public, who are the beneficiaries and that is entrusted to the decision 
of the court.*”° 


[s 92.54] Limitation: Accounts Against Trustee De Son Tort 


A suit for accounts under this section against a trustee de son tort is governed not by section 
10 of the Limitation Act, 1963 but by Article 113, which is equivalent to Article 120 of the 
Limitation Act, 1908.47 


[s 92.55] Relators Cannot Appeal in their Own Right 


Where a suit instituted under this section by the Advocate-General at the instance of 
relators is dismissed, and the Advocate-General does not think fit to appeal, the relators are 
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not competent to file an appeal on their own account against the decree dismissing the suit.‘ 
The reason is that relators are not parties to the suit.‘” 


However, where an application filed by a Trust under section 92(1)(f) of the CPC for 
selling property of the Math was allowed by the district judge, it was held by the Supreme 
Court that a person in charge of another Math cannot be said to have no locus standi to file 
appeal against the said order granting permission to sell.>°° 


Sinha, J, speaking for the Bench of the Supreme Court, observed as follows: 


In a case of this nature judiciary exercises the jurisdiction of parens patriae and, thus, 
when an objection is filed for grant of sanction in terms of section 92(1)(f) of the Code, 
the same should receive serious consideration. The High Court thus may not be entirely 
correct in opining that the appellant had no locus standi to maintain an appeal. It is true 
that the appellant is said to be incharge of a math situated at Varanasi. However, it is 
contended that he really stays at Mirzapur. According to the respondents, he has nothing 
to do with the math in question. But, that is to say, no person being a third party to the 
application, would not be a “person aggrieved”, in case of this nature cannot be sustained, 


if the appellant establishes that he is otherwise interested in the welfare of the Trust.*” 


[s 92.56] Sub-section (3): Doctrine of Cypres 


Sub-section (3) is new and has been inserted by the Amendment Act, 1976. But even before 
its insertion when the section did not expressly empower the courts to apply the cypres doctrine 
the courts did have under the law as to public trusts the power to apply it. Section 92(3) of 
the CPC which underwent an amendment in the year 1976, empowers the court to alter the 
original purpose of an express or constructive trust created for public purposes of a charitable 
or religious nature and allow the property or income of such trust or any portion thereof to be 
applied “cypres” in one or more of the circumstances laid down therein. It cannot be said that 
any of the original purposes of the trust, either in whole or in part had been fulfilled or remains 
partly fulfilled or cannot be carried out at all or cannot be carried out according to the directions 
given in the instruments creating the trust. Section 92(3) of the CPC only empowers the use of 
the property of the trust for religious object in “cypres” when the property is otherwise not capable 
of being used for purposes for which the trust has been created. The “Doctrine of cypres” would 
only apply where a charitable bequest fails or is incapable of being fulfilled in accordance with 
the spirit or when directions of the founder cannot be carried out for the purpose and the spirit 
for which the trust was created. The doctrine applies in India only to Wills and not to deeds or 
settlement or transfers inter vivos. The principle upon which the doctrine is founded, namely, the 
giving effect to the intention of the testator as far as possible, cannot apply to deeds. Literally, 
expression “cypres” means approximation. The courts have acted on the principle that where a gift 
is made to charity and that charity failed for any reason, the object of the donor or testator should 
not be defeated, but the property endowed should be applied to another object approximating as 
clearly as possible to the objects which the testator had in view. This was the fundamental basis 
of the “cypres” rule.” This was done where the donor or the testator had expressed a general 
charitable intention and there was surplus after the fund had been applied for the particular 
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purpose expressed by him. In the absence of such a general intention the doctrine of cypres was, 
however, held not to apply and such surplus was treated as having been undisposed of. The court, 
of course, declined to apply the doctrine where the testator had expressed a contrary intention.” 
Certain land, along with a dharmashala thereon, was dedicated for the benefit of the public. 
The subsequent mutation entry in the revenue record showed that the land belonged to the 
dharmashala. On compulsory acquisition of land along with the dharmashala, the amount of 
compensation was to be applied for another purpose of the charity. It could be done by applying 
the doctrine of cypres and by framing a scheme.” 


Without waiting for a revision of the law relating to public trusts of a religious or charitable 
nature, the legislature has provided, by the new sub-section, wide powers to alter the original 
purposes of such trusts in the circumstances set out in clauses (a)—(c). But using such vague 
terms as “the spirit of the trust” the legislature has possibly given scope for fresh disputes and 
consequent litigations. Sub-clauses (i), (ii) and (iv) of clause (e) in particular are likely also to 
bring about the same result. 


The court has no jurisdiction to apply the cypres doctrine extra territorium.””° 


[s 92.57] Appeal 


An order refusing to join persons as defendants in a suit under this section has been 
held to be a judgment within the meaning of clause 15 of the Letters Patent and therefore 
appealable.*” But where orders are passed merely for carrying out a scheme, they are orders in 
execution. Decisions that such orders were appealable under section 47°” are no longer good 
law in view of the change made in the definition of “decree” in section 2(2). The Bombay High 
Court even earlier had held that such orders are not open to appeal.” Although clause (ffa) of 
section 104(1) of the CPC provides that an appeal shall lie against the refusal of grant of leave, 
that cannot lead to the conclusion that it is obligatory on the part of court to give notice to 
the proposed defendants before granting leave because an appeal lies only against the refusal of 
leave and not against the grant of leave.*!° An order of the court granting permission to file suit 
against trust under section 92 is an administrative order and not a judicial one. Such an order 
is not revisable under section 115 of the CPC.™" 


[s 92.58] Suit in Forma Pauperis 


It has been held that a suit under this section can be instituted in forma pauperis.°'* 


[s 92.59] Constitutionality of the Section 


The section is not repugnant to Article 14 of the Constitution.””’ 
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[S 93] Exercise of powers of Advocate-General outside Presidency-towns.— 
The powers conferred by sections 91 and 92 on the Advocate-General may, outside the 
presidency-towns, be, with the previous sanction of the State Government, exercised 


also by the Collector or by such officer as the State Government may appoint in this 
behalf. 


SYNOPSIS 


Previous Sanction of the [s 93.4] Visitatorial Power of Collector............ 

State Government ..........c.scccsessssesesssens 1103 | [s93.5] Collector's Refusal to Sanction 
[s 93.2] Sections 92, 93 and Wakf Act, 43 Paga je ieai ri aiganas psina ch 1104 
NEE S A A R e Ee i eer Re nid. didn LA 


POUR eeCCCOUCOCOCICrrrrr CC irre rrr) 


[s 93.1] Previous Sanction of the State Government 


The Privy Council have held, under the section as it then stood, that the previous sanction 
of the local government would be necessary whether the suit is instituted by the collector, 
or by an officer appointed by the local government or whether the suit is instituted by two 
or more persons with the consent in writing of such collector or officer.*'* The effect of this 
decision is that the collector or other officer appointed must, in every case, obtain the sanction 
of the local government (now State Government) before instituting a suit or giving his consent 
to the institution of a suit.*'* The previous practice of local governments had been to give 
previous sanction generally and not in respect of each particular case and, therefore, the Public 
Suits Validation Act, 1932 (11 of 1932) was passed to validate pending suits filed under the 
previous practice. The Act also provides for the restoration of suits and appeals dismissed after 
30 November 1931 (the date of the Privy Council decision) for want of sanction of the local 
government, on application made within six months of the commencement of the Act, i.e., 
8 April 1932. In the case of suits already filed under the previous practice, it is not necessary 
to obtain the sanction of the local government.’ A judgment in a suit, decided previous 
to the aforesaid decision of the Privy Council, in which the permission of the collector had 
been obtained according to the previous practices, will be res judicata in any subsequent suit 
between the parties to the judgment on the same cause of action.” This section does not 
require that the State Government should appoint when there is an Advocate-General, another 
person to perform the functions assigned to him under section 92.°'® 


[s 93.2] Sections 92, 93 and Wakf Act, 43 of 1995 


See under the same heading under section 92 above. 


[s 93.3] Collector 


The fact that the legal remembrancer is in a particular state invested as a rule with the duties 
elsewhere discharged by the Advocate-General is no reason why in a particular case the local 
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government may not appoint the collector or any other officer to prosecute it.’ Before the 
Privy Council decision requiring sanction of the local government in each case, it was held 
that an assistant collector had no power to give his consent to the institution of a suit and that 
if a suit was filed with his consent but not that of the collector, the plaint must be rejected.*” 


[s 93.4] Visitatorial Power of Collector 


Formerly the collector had a visitatorial power enabling him to enforce an honest and proper 
administration of religious endowments. The connection of the government in its executive 
capacity with Hindu and Mahommedan foundations was brought to an end for Bombay by 
Bombay Act, 7 of 1863 and for Bengal and Madras by Act, 20 of 1863.5” 


[s 93.5] Collector’s Refusal to Sanction Proceeding 


The Advocate-General, it seems, may give his consent to a suit to be instituted outside the 
presidency-towns though the collector has refused to give his consent under this section.” 


[s 93.6] Exception 


Section 52(1) of Bombay Public Trusts Act, 1950 makes section 92 and section 93 of the 
CPC inapplicable to public trust registered under the Act.” In view of the provisions of 
section 5 of Tamil Nadu Hindu Religious and Charitable Endowments Act, 1959, sections 92 
and 93 of the CPC have ceased to apply to Hindu Religious and Charitable Endowments in 


the concerned state. 
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PART VI 
SUPPLEMENTAL PROCEEDINGS 


[S 94] Supplemental proceedings.—In order to prevent the ends of justice from 
being defeated the Court may; if it is so prescribed,— 


(a) issue a warrant to arrest the defendant and bring him before the Court to 
show cause why he should not give security for his appearance, and if he 
fails to comply with any order for security commit him to the civil prison; 


(b) direct the defendant to furnish security to produce any property belonging 
to him and to place the same at the disposal of the Court or order the 
attachment of any property; 

(c) grant a temporary injunction and in case of disobedience commit the person 


guilty thereof to the civil prison and order that his property be attached and 
sold; 


(d) appoint a receiver of any property and enforce the performance of his duties 
by attaching and selling his property; 

(e) make such other interlocutory orders as may appear to the Court to be just 
and convenient. 


SYNOPSIS 


[s 94.1] High Court Amendment .............000+. [s 94.6] Clause (d): Appointment 


ON T 1105 AATE ee T 1107 

E FAST POET OF COC aaeoa aana peoa e aaa 1106 | [s 94.7] Clause (e): Other Interlocutory 

[s 94.4] Clauses (a) and (b): Arrest and OID TD eee cans 1107 
Attachment Before Judgment............ 1106 


[s 94.5] Clauses (c) and (e): Temporary 
Injunctions and Interlocutory 


Ceis sO) Ot) ee) ola ke 


[s 94.1] High Court Amendment 
Calcutta.—Add Proviso 


Provided that the Court of Small Causes of Calcutta shall have no power to order 
attachment of immovable property or to appoint a receiver of such property.—Calcutta Gazette, 
Pt I, dated 20 April 1967. 


[s 94.2] Scope 


This section summarises the general powers of the court in regard to interlocutory 
proceedings. The details of procedure have been relegated to Sch I. 
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[s 94.3] Power of Court 


The source of power of the court to grant interim relief is under section 94. However, 
exercise of that power can only be done if the circumstances of the case fall under the rules. 
Therefore, when a matter comes before the court, the court has to examine the facts of each 
case and ascertain whether the ingredients of section 94, read with the rules in an order, are 
satisfied and accordingly grant an appropriate relief. It is only in cases where circumstances do 
not fall under any of the rules prescribed that the court can invoke its inherent power under 
section 151, Code of Civil Procedure, 1908 (CPC). Accordingly, the courts have to grant relief 
of attachment before judgment, if the circumstances fall under O XXXVIII, CPC. Similarly, 
courts will grant temporary injunction if the case satisfies O XXXIX. So, depending on the 
circumstances falling in the prescribed rules, the power of the court to grant specified reliefs 
would vary. Therefore, each set of rules prescribed are distinct and different from the other, and 
therefore, one cannot equate rules of temporary injunction with rules of attachment before 
judgment although all are broadly termed as interlocutory orders.’ 


[s 94.4] Clauses (a) and (b): Arrest and Attachment Before Judgment 
See O XXXVIII. 


[s 94.5] Clauses (c) and (e): Temporary Injunctions and Interlocutory Orders 


(See O XXXIX). The combined effect of this section and O XXXIX, rules 1 and 2 is 
that the penalty provided by rule 2(3) applies to an injunction issued under this section and 
O XXXIX.’ Section 94(c) shows that a court may grant a temporary injunction thereunder, 
only “if it is so prescribed”. The expression “prescribed” in section 94(c) would, as defined 
in section 2(16), mean prescribed by the rules. The rules relating to the grant of temporary 
injunctions are rules 1 and 2 of O XXXIX. Therefore, a temporary injunction may be granted 
under section 94(c), only if a case satisfying the requirements of O XXXIX, rules 1 and 2 is 
made out. It is not correct to say that the court has two sources of power to grant temporary 
injunction—one under section 94(c) and the other under O XXXIX, rules 1 and 2—or that 
the court may resort to one or the other. A temporary injunction may be granted, only under 
one set of provisions, namely, section 94(c) read with O XXXIX, rules 1 and 2. The court can 
grant a temporary injunction in the exercise of its inherent powers under section 151 also. But, 
there, it does not grant it under any power conferred by the CPC, but under inherent powers.’ 
An application was made for temporary injunction. Prayer was for ad interim injunction, 
which was refused. It was held that ad interim injunction may be granted subsequently if 
further developments and altered circumstances warrant it.* Clauses 3 and 4 of rule 2 have 


been deleted by the Code of Civil Procedure (Amendment) Act, 1976 (104 of 1976).° 


In a case of disobedience of its interim order, the Supreme Court held that wilful and 
deliberate disobedience of interim orders passed by the Supreme Court can never be said to 
be bona fide, honest and in good faith and held the contemner guilty under section 12 of the 
Contempt of Courts Act, 1971, read with section 94(c) and O XXXIX, rule 2A of the CPC 


Vareed Jacob v Sosamma Geevarghese, AIR 2004 SC 3992 : (2004) 6 SCC 378 : 2004 (1) SCR 534. 
Hiralal v Popatlal, AIR 1969 Guj 28. 

Jagjit Singh v Rakhal Das, AIR 1988 Cal 95. 

Jagjit Singh v Rakhal Das, AIR 1988 Cal 95. 

But see the new rule 2A. 
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and Article 129 of the Constitution.® Rejecting the apology tendered by the contemner, CK 
Thakker J, speaking for the Bench observed as follows: 
We are also satisfied that the so called apology is not an act of penitence, contrition 
or regret. It has been tendered as a “tactful move” when the contemners are in the tight 
corner and with a view to ward off the Court. Acceptance of such apology in the case on 
hand would be allowing the contemners to go away with impunity after committing gross 
contempt of Court. In our considered opinion, on the facts and in the circumstances of the 
case, imposition of fine in lieu of imprisonment will not meet the ends of justice.’ 


[s 94.6] Clause (d): Appointment of Receiver 


(See O XL. See also notes to section 51, “Receiver in Execution Proceedings’). In suitable 
cases, the court is not powerless to pass appropriate orders for appointment of receiver without 
any application by any of the parties while rejecting the application of temporary injunction. 
Such power, of course, has to be exercised sparingly and in exceptional cases where dismissal of 
an application for grant of temporary injunction may lead the party to take the law in to their 
own hands and use their own devices either for protection of unlawful possession of recent 
origin or for gaining possession on such like circumstances. There is no impediment put by 
the CPC in passing such order to prevent the ends of justice being defeated. Such order may 
be immediately required to be passed also, so that possession may be made over to that party 
who is prima facie entitled to possession, but is deprived by unlawful conduct or illegal act of 
the other party. An appointment of receiver can be made on the application of either parties 
to the litigation as well as suo motu and therefore, absence of application shall not preclude the 
court from passing such order if it is just and conyenient.* 


An interim order is as much an order as a final order and is capable of being enforced.° 


[s 94.7] Clause (e): Other Interlocutory Orders 


An application under O VI, rule 17 for amendment of written statement can be made in an 
application under O VI, rule 17 read with section 94 and 151 of the CPC." 


[S 95] Compensation for obtaining arrest, attachment or injunction on 
insufficient grounds.—(1) Where, in any suit in which an arrest or attachment has 
been affected or a temporary injunction granted under the last preceding section,— 


(a) it appears to the Court that such arrest, attachment or injunction was 
applied for on insufficient grounds, or 


(b) the suit of the plaintiff fails and it appears to the Court that there was no 
reasonable or probable grounds for instituting the same, 


the defendant may apply to the Court, and the Court may, upon such application, 
award against the plaintiff by its order such amount, ''[not exceeding fifty thousand 


6. Patel Rajnikant Dhulabhai v Patel Chandrakant Dhulabhai, AIR 2008 SC 3016 : (2008) 14 SCC 561. 
7. Patel Rajnikant Dhulabhai v Patel Chandrakant Dhulabhai, AIR 2008 SC 3016, p 3027, para 68 : (2008) 
14 SCC 561. 
8. Mulji Umershi Shah v Paradisia Builders Put Ltd, AIR 1998 Bom 87. 
9. RB Thakur v Shreeram Durgaprasad, AIR 1968 Bom 35 : (1968) 69 Bom LR 250 : (1967) ILR Bom 925. 
10. Pothineni Venkateswarlu v Bodempudi Kotamma, AIR 1994 AP 40. 
11. Substituted for “not exceeding one thousand rupees” by the CPC (Amendment) Act, 1999 (46 of 1999), 
section 8 (w.e.f. 1-7-2002) vide Notification S.O. 603(E), dated 6 June 2002. 


1108 Sec 95 Part VI—Supplemental Proceedings 


rupees], as it deems a reasonable compensation to the defendant for the expense or 
injury (including injury to reputation) caused to him]: 

Provided that a Court shall not award, under this section, an amount exceeding the 
limits of its pecuniary jurisdiction. 

(2) An order determining any such application shall bar any suit for compensation 
in respect of such arrest, attachment or injunction. 


SYNOPSIS 


[s 95.1] Changes Introduced in the Section..... [s 95.10] Right of Defendant Not Served 


[s 95.2] Scope of the Section siata ihi 1109 with Summons to Apply for 

[s 95.3] Section No Bar toa Compensation Under This Section..... 1112 
A TE E AE R E 1110 | [s95.11] Counter-claim for Compensation 

[s 95.4] On Insufficient Grounds.............eceee 1110 inh a Summary DM. -..-sencaronracecacencnasds 1112 
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[s 95.7] An Award Under This Section (s, 94214) Appel... ra a 1112 
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ES FSF REEE COST nn sca e cee Pincacevassanconasrensc¥aee LECT) feed | See Oe ee 


[s 95.1] Changes Introduced in the Section 


This section corresponds with sections 491 and 497 of the Code of Civil Procedure, 1882 
except that the words “by its order” were substituted for the words “in its decree”. The words 
“by its order” signified that the award should not form part of the decree, but should be a 
separate order. Such an order is appealable under section 104. Section 32 of the Code of Civil 
Procedure (Amendment) Act, 1976 (104 of 1976), has inserted, after the words “expense or 


injury” in sub-section (1) the words into brackets, viz (including injury to reputation). 


Words “not exceeding fifty thousand rupees” in place of “not exceeding one thousand 
rupees” have been substituted by the Code of Civil Procedure (Amendment) Act, 1999 (46 of 
1999) vide section 8, with effect from 1 July 2002. Section 95 prior to amendment, provided 
for award of compensation not exceeding Rs 1000 where in any suit in which an arrest or 
attachment has been effected or a temporary injunction granted under section 94 of the CPC 
on insufficient grounds or where the suit of the plaintiff fails and it appears to the court that 
there was no reasonable or probable grounds for instituting the same. The right of the plaintiff 
under this section was independent of the right of the plaintiff to institute separate suit for 
compensation. Law Commission of India, 240th Report has recommended amendment of 
section 95 in order to raise the ceiling limit of rupees fifty thousand to rupees one lakh. 


Where the plaintiff desired to insist on damages exceeding Rs 1000, the remedy of suit for 
damage was the only available remedy. This amendment raises the amount of compensation 
that could be awarded without instituting separate suit for damages. The limit prescribed 
under section 95 is increased to Rs 50,000. This amendment shall desist the litigants to 
institute frivolous litigation. Only serious and deserving litigants, it is expected shall approach 
the court to press for arrest, attachment or injunction. The amendment is a good step to reduce 


12. Substituted by Act 104 of 1976, section 32, for the words “expense or injury caused to him” 
(w.e.f. 1-7-2002). 
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the burden of the courts as a clear signal is sent to non-serious litigants to avoid approaching 
the court, unless a prima facie case is made out. 


[s 95.2] Scope of the Section 


This section provides for compensation to the defendant in the two following cases: 


(i) (a) Where an arrest or attachment before judgment has been effected or a temporary 
injunction has been granted (see Orders XXXVIII and XXXIX); and 


(b) such arrest, attachment or injunction was applied for on insufficient grounds. 


(ii) (a) Where an arrest or attachment before judgment has been effected or a 
temporary injunction has been granted; 


(b) the plaintiff fails in the suit; and 
(c) there was no reasonable or probable ground for instituting the suit. 


In case (i), a conditional attachment under O XXXVIII, rule 5(3), even if withdrawn on 
security being furnished, is still within the section.'* The right to apply for compensation 
when an injunction is obtained wrongfully, arises not when the order is made but when it 
is vacated or dissolved either by the court granting it or by a court on appeal or revision.'* A 
claim for compensation does not arise unless the writ is set aside on the defendant's application 
on the ground that it was issued on insufficient grounds. If the order of attachment before 
judgment terminates automatically on the defendant depositing the requisite amount in court, 
an application for compensation would not be entertained.'? But in order to maintain such an 
application, it is not necessary that the order of arrest or attachment need be set aside. Where 
the order is made after hearing the parties, it must mean that there were sufficient grounds 
therefore. A subsequent application for compensation in such a case would be barred by res 
judicata.‘° Application styled as under section 94 may really be under O XXI, rule 29. Where 
the plaintiff is not making out a case for relief under O XXI, rule 29 on the merits, he cannot 
get relief under section 151. Suit was for declaration that the decree passed in earlier title suit 
filed by plaintiff’s father was not binding on the plaintiff, on the ground that the father had 
wantonly omitted to implead the plaintiff. The plaintiff’s application for stay of execution of 
the decree in the title suit, though styled as made under section 94 was, in fact, one covered by 


O XXI, rule 29 of the CPC.” 


In case (ii), it is not necessary to show that the arrest, attachment or injunction was applied 
for, on insufficient grounds. It is enough if the plaintiff fails in the suit, and there was no 
reasonable or probable ground for instituting the suit. The principle is that a plaintiff who 
has obtained an arrest, attachment or injunction by instituting a suit without any probable 
ground, should be punished as much as a plaintiff who has obtained the process on insufficient 


grounds. 


13. Ananda v Shariatulla, AIR 1932 Cal 92 : (1932) 35 Cal WN 546. 

14. Garagiah v Manche Gowda, AIR 1971 Mys 178 : (1971) Mys LJ 53. 

15. Gyan Prakash Mital v Kishorilal, AIR 1942 All 261 : (1942) ILR All 360. 

16. Khalilur Rahman v Syed Hussain, AIR 1961 Mad 220 : (1961) ILR Mad 178 : (1960) 2 Mad LJ 479; 
Subrayan v Kochuvarkey, AIR 1959 Ker 18 : (1958) ILR Ker 819 : (1958) Ker LJ 606. 

17. Parmananda Panda v Krishna Chandra Panda, AIR 1990 Ori 188. 


Fa 
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[s 95.3] Section No Bar to a Regular Suit 


This section provides a summary remedy for an injured defendant and enables him to seek 
compensation for the injury done to him by the plaintiff by an application to the court instead 
of by a suit. But the remedy under this section is optional, and an injured defendant may, 
if he so chooses, institute a regular suit against the plaintiff for compensation for wrongful 
arrest, attachment or injunction.'* Thus, this section is an alternative remedy in cases of 
wrongful obtainment of an injunction and it does not in any way interfere with the principle 
regulating suits for damages for tort or malicious legal process.'? This clearly appears from sub- 
section (2), which impliedly recognises the right of a defendant to institute a regular suit for 
compensation.” In a suit for compensation, however, the plaintiff must prove malice in fact, 
in addition to the facts required to be proved by this section.”’ But whether the proceeding 
is by way of suit or by an application under this section, the defendant is not entitled to 
any compensation unless the attachment “has been affected”. Merely procuring an order for 
attachment before judgment, however, maliciously is not sufficient to entitle the defendant 
to compensation.” (As to the period of limitation for a suit, see Limitation Act, 1963, Sch 1, 
Articles 73, 80 and 90 and the undermentioned cases).” (As to suits for damages for temporary 
injunction, see the undermentioned cases). On determination of lease by efflux of time, 
plaintiff was granted decree for possession. Defendant had obtained ad interim injunction 
under O XXI, rule 101 restraining the decree-holder from dealing with the goods stored in 
the premises (oil seeds). It appeared that the defendants had wrongfully stored oil seeds in the 
plaintiff's godown. It was held that the plaintiff could claim damages from the defendant. 
Apart from section 95(1), an aggrieved party can sue for damages for wrongful occupation. 
The scope of such a suit was much wider than section 95. Malice also need not be proved. 

Where malice is the gist of the action, neither section 95 nor the ingredients of an action 


for malicious prosecution stand in the way. Damage, with all the legal implications pleaded 
and proved, should govern the fate of such a suit.” 


[s 95.4] On Insufficient Grounds 


These words are equivalent to “without reasonable and probably cause”.”° The question to be 
decided under section 95 is whether there are no sufficient grounds for applying for attachment 
and not whether there are no reasonable grounds stated in the creditor's application.” If the 
only ground put forward is that unless the attachment is made, the plaintiff in the event 


18. Har Kumar v Jagat Bandhu, AIR 1927 Cal 247 : (1927) 53 Cal 1008. 

19. Bank of India v Lakshmi Das, [2000] LRI 18. 

20. Palani v Udayar, (1909) 32 Mad 170. 

21. Nanjappa v Ganapathi, (1912) 35 Mad 598; Imperial Tobacco Co v Bonnan, AIR 1928 Cal 1 : (1927) 47 
Cal LJ 455. 

22. Rama v Govinda, (1916) 39 Mad 952; Mohammed v SM Ashar, AIR 1939 Rang 260; Lakshmichand v Abdul 
Gaffoor, AIR 1952 Bho 14; Jagad v Misrilal, (1958) Raj LW 367. 

23. Ram Narain v Umrao Singh, (1907) 29 All 615; Surajmal v Maneckchand, (1904) 6 Bom LR 704; 
Manavikraman v Avisilan, (1896) 19 Mad 80; Murugesa v Jattaram, (1900) 23 Mad 621; Sokkalingam v 
Krishneswami, (1920) 38 Mad LJ 324; Kanthammal v Rajalakshmi, (1960) 2 Mad LJ 484. 

24. Nand Coomar v Gour Sunkar, (1870) 13 WB 305; Mohini v Surendra, (1915) 42 Gal 550, 556-57. 

25. Bank of India v Sital Chandra, AIR 1986 Cal 313 (DB). 

26. Roulet v Fetterle, (1894) 18 Bom 717, 720; Parikh Jivanlal v Shah Chhitalal, AIR 1960 Bom 326 : (1959) 
ILR Bom 1680; Jeewanlal v Central Bank of India, AIR 1953 MB 90 : (1953) ILR MB 29. 

27. Rajaram v Balkrishna, AIR 1937 Nag 126 : (1938) ILR Nag 361. 
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of success will have difficulty in realising the decretal amount, the application is made on 
altogether insufficient grounds.** 


[s 95.5] May Apply 


An order for compensation under this section cannot be made as part of the suit, and 
incorporated in the decree, but on an independent application. Such an order is one, passed in 
a collateral proceeding and is open to appeal as an order under section 104.” 


[s 95.6] Compensation for Injury 


There was a conflict of opinion amongst the high courts on the question of whether in 
the absence of injury to person or property compensation could be awarded” for loss of 
reputation which must result from an order of arrest or attachment. This conflict is resolved by 
the insertion in sub-section (1) of the words “(including injury to reputation)” which clarifies 
that compensation can be awarded for loss of, or injury to reputation. 


[s 95.7] An Award Under This Section Is a Bar to a Regular Suit 


Once an application is made by a defendant under this section for compensation for 
wrongful arrest, attachment or injunction and an order is made under this section, the 
defendant cannot institute a regular suit for compensation for the same wrong whether any 
compensation is awarded to him or not. In other words, the disposal of an application under 
this section has the effect of res judicata so as to bar any subsequent suit in respect of the same 


cause of action. It is the disposal of the application and not its mere presentation which is a 
bar to a regular suit. 


Where the suit for damages caused for having obtained interim injunction wrongfully was 
filed, application for compensation filed under section 95 was dismissed, no appeal or revision 
was preferred against the said order. Separate regular suit for damages is debarred by virtue of 


section 95(b), CPC.*! 


[s 95.8] Amount of Compensation 


The amount of compensation that may be awarded under this section cannot exceed 
Rs 50,000. Where a defendant claims a larger amount of compensation, he must institute a 
regular suit. 


[s 95.9] Realistic Cost 


Judicial notice can be taken of the fact that many unscrupulous parties take advantage of 
the fact that either the costs are not awarded or nominal costs are awarded on the unsuccessful 
party. Unfortunately, it has become a practice to direct parties to bear their own costs. In large 


28. Har Dayal v Raghubir Dayal, AIR 1934 Oudh 429 : (1935) 10 Luck 199. 

29. Abraham v Varampattan Asirbatham, (1961) 2 Mad LJ 454 : 74 LW 810. 

30. Palanisami v Kaliappa, AIR 1940 Mad 77; Srinivasaraghan v Sundararajan, AIR 1955 Mad 552; 
Choudhary v PV Bhagwat, AIR 1954 Mad 62 : AIR 1953 MB 247; contra Chandulal v Siraoji, 39 
Cal WN 915; Johermal Chimanlal & Co v Iswardas, AIR 1932 Cal 695 : ILR 59 Cal 1082; Seenappa 
Setty v Suryanarayana Rao, AIR 1958 Mys 136 : (1957) ILR Mys 339. 

31. Yerragorla Narayana v Gavvala Nellesu, AIR 2006 AP 305. 
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number of cases, such an order is passed despite section 35(2) of the CPC. Such a practice also 
encourages filing of frivolous suits. It also leads to taking up of frivolous defences. Further, 
wherever costs are awarded, ordinarily the same are not realistic and are nominal. When 
section 35(2) provides for cost to follow the event, it is implicit that the costs have to be those 
which are reasonably incurred by a successful party except in those cases where the court in 
its discretion may direct otherwise by recording reasons thereof. The costs have to be actual 
reasonable costs including the cost of the time spent by the successful party, the transportation 
and lodging, if any, or any other incidental cost besides the payment of the court-fee, lawyer's 
fee, typing and other cost in relation to the litigation. It is for the high courts to examine these 
aspects and wherever necessary, make requisite rules, regulations or practice direction so as to 
provide appropriate guidelines for the subordinate courts to follow.” 


[s 95.10] Right of Defendant Not Served with Summons to Apply for 
Compensation Under This Section 


If a defendant is arrested before judgment, he is entitled to apply for compensation under 
this section, though he has not been served with the writ of summons in the suit.’ 


[s 95.11] Counter-claim for Compensation in a Summary Suit 


If a defendant, who is arrested before judgment in a summary suit brought against him on 
a negotiable instrument under O XXXVII, claims compensation for arrest under this section, 
he is entitled on that ground to apply for leave to defend the suit under O XXXVII, rule 3, and 


if a prima facie case is made out, leave to defend should be given.” 


[s 95.12] Provincial Small Cause Courts 


A provincial small cause court has no jurisdiction to make an order for the attachment 
before judgment of immovable property. But it may order an attachment before judgment of 
movable property, and if the attachment was obtained on insufficient grounds, it may award 
compensation to the defendant under this section.’ 


[s 95.13] Minor Plaintiff 


This section applies to cases in which the plaintiff is a minor,” but the next friend cannot 
be made liable under the section.” 


[s 95.14] Appeal 


An appeal lies from an order under this section: see section 104, sub-section (1), clause (g). 
Section 491 of the Code of Civil Procedure, 1882 provided for compensation for wrongful 
arrest and attachment. Section 497 provided for compensation for wrongful injunction, An 
order under section 497 was appealable under the Code,” but orders under section 491 were 


32. Salem Advocate Bar Assn v UOI, AIR 2005 SC 3353 : (2005) 6 SCC 344 : 2005 (1) SCR 929. 
33. Syed Ali v Abid, (1891) 15 Bom 160. 

34. Roulet v Fetterle, (1894) 18 Bom 717. 

35. Ibrahim v Sangaram, (1903) 26 Mad 504. See section 7(b)(i), and O XXXVIII, rule 13. 

36. Ramachari v Govind, AIR 1935 Mad 886. 

37. Satyanarayana v Anjareddi, AIR 1941 Mad 719 : (1941) ILR Mad 985. 

38. Code of Civil Procedure, 1882, section 588, clause (24). 
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held to be not appealable.* The present section combines the provisions of sections 491 and 
497, and section 104 gives a right of appeal from all orders under this section, whether they 
are orders made on an application for compensation for wrongful injunction, or for wrongful 
arrest or attachment. 


[s 95.15] Undertaking 


Where a temporary injunction has been granted on an undertaking by the plaintiff 
to compensate the defendant for any loss that may arise by reason of the injunction, the 
undertaking is enforced by an application under this section to the court which granted the 
injunction. A attaches a house in execution of a decree against B. C sues for a declaration 
that the house belongs to him, and obtains a temporary injunction staying the sale on his 
undertaking to pay interest to A at 6 percent on the value of the house if his suit be dismissed. 
C's suit is dismissed. In such a case, the procedure to be adopted by A to recover the interest 
from C is to apply not to the court executing the decree, but to the court which granted the 
injunction.*° 


[s 95.16] Injunctions and Compensation 


The High Court of Rajasthan, in a judgment, has held that if a person obtains a temporary 
injunction and the circumstances are such that the court finds it just to make the injunction 
conditional on the petitioner giving an undertaking to pay compensation, if the injunction 
is later found to be unjustified, the court has got the power to give such a direction and to 
impose such a condition. In the Rajasthan case mentioned above, the trial court had granted 
a temporary injunction in favour of the petitioner, staying the eviction of the petitioner from 
the disputed premises. The temporary injunction was vacated (on appeal) by the District Judge 
of Tonk. Aggrieved with the appellate order against him, the petitioner approached the high 
court in revision. The high court noted that the other party had a decree in its favour to 
evict the petitioner. A dispute arose as to the exact premises in respect of which such party 
was in possession. The high court passed a limited order to the effect that the status quo, as 
it existed, shall be maintained by both the parties and no one will try to evict the other by 
use of force. The trial court shall determine the actual possession as existing on the date of 
the high court’s judgment, by sending a commissioner to the spot. But more important is 
the condition imposed by the high court, which gave a direction that the petitioner will pay 
Rs 500 per month as damages to the opposite party, in case the petitioner fails finally in 
the suit. For this purpose, within six weeks, the petitioner shall give an undertaking to the 
trial court, failing which the opposite party would have a right to execute the decree and the 
conditional stay order granted by the high court shall come to an end. It may be mentioned 
that in this case the court itself has imposed a condition. Of course, under section 95, the court 
may award against the plaintiff, by its order, an amount not exceeding one thousand rupees 
as reasonable compensation to the defendant for the expense or injury (including injury to 
reputation) caused to the defendant. But this is after the proceedings are over. 


39. Narasinga v Govinda, (1901) 24 Mad 62; Lok Nath v Amir Singh, (1906) 28 All 81. 
40. Varajlal v Kastur, (1898) 22 Bom 42. 
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[s 95.17] High Court 


Where a temporary injunction was granted by the High Court of Bombay in its original 
jurisdiction on an undertaking by the plaintiff under rule 347 (present rule 351) of that court, 
to pay such sum by way of damages as the court may award as compensation in the event of a 
party affected, sustaining prejudice by such order, it was held that the court has power under 
that rule to award compensation to the defendant, exceeding Rs 1,000 on an application by 


the defendant in that behalf.“ 


41. Haji Abdul v Munjibhai, AIR 1926 Bom 523 : (1926) 28 Bom LR 1077. 


PART VII 
APPEALS 


Appeals from Original Decrees 


[S 96] Appeal from original decrees.—(1) Save where otherwise expressly 
provided in the body of this Code or by any other law for the time being in force, an 
appeal shall lie from every decree passed by any Court exercising original jurisdiction 
to the Court authorized to hear appeals from the decisions of such Court. 


(2) An appeal may lie from an original decree passed ex parte. 
(3) No appeal shall lie from a decree passed by the Court with the consent of parties. 


'[(4) No appeal shall lie, except on a question of law, from a decree in any suit of 
the nature cognizable by Courts of Small Causes, when the amount or value of the 
subject-matter of the original suit does not exceed ?[ten thousand rupees].] 
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Appeal — Implication of ............4. 1127 | [s 96.25] Appeal by Defendant, When Suit 
[s 96.11] Proceedings Under the Motor IS DISMISSE a ARAPE 1144 
Vehicles Ane; TEE EA 1128 | [59620] Man OF Decrees E aney 1144 
[s 96.12] Appeal Against Order in [s 96.27] Joinder of Appellants seerssssesssssisiso 1144 
o a Sante pth ke n rtt rnat 1128 | [s 96.28] Cross Suits — Appeal Against 
[s 96.13] No Right of Appeal by Consent, One of Two Decrees — 
NOVEL OE EMIT vn coreonessessazecers ore haiiti metieni Ma AE etren A 


1. Inserted by Act 104 of 1976, section 33 (w.e.f. 1-2-1977). 
2. Substituted by Act 46 of 1999, section 9, for “three thousand rupees” (w.e.f. 1-7-2002). 
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[s 96.29] Appeal To Be From Each Decree.... 1145 | [s 96.37] Procedure for Setting Aside 


[s 96.30] First Appeal — Request for Comment DETERS... neniarn 1151 
Issuewise Finding — Not Proper.... 1145 | [s 96.38] Subsequent Events ....-...-.:s+++e+ese+++ 1152 
[s 96.31] Finding of Fact — Limited Scope [s 96.39] Decisions of the Court Extra Cursum 
Of Interferénóe T: SAMIA 1146 CAPES... A SSE 1153 
IGA Rili «icici, pudi... 1146 | [s 96.40] Appeal is a Continuation 
[s 96.33] Sub-section (3): Consent Decrees OF Gab Sait 6505.5. rasare ae SOR 1154 
mot Appealabla patisri soantenna 1146 | [s 96.41] Dismissal of Application for 


[s 96.34] Consent Decree when Appealable ... 1148 Condonation of Delay and 


[s 96.34.1] Extraneous Matter..... 1149 Appeal is Decision of Appeal.......... 1154 
[s 96.34.2] When Compromise is [s 96.42] Amendment of Pleadings............... 1155 
Bf. eee 1149 | [s 96.43] Appeal Disposed of No further 
[s 96.34.3] Compromise not Orders can be Passed by Court on 
Showing Ground Application of Parties........-.++10+ 1155 
(a ae 1150 | [s 96.44] Sub-Section (4) — Restriction on 
[s 96.34.4] Dispute on the Right of Appeal from Decrees of 
Question of Courts of Small Causes sis». spr- duen, 1155 
Compromise............. 1150 | [s 96.45] Death of One of Appellants........... 1157 
pe USCIS... ee, 1151 | [s 96.46] Bar of Limitation — Effect...........--. 1157 
[s 96.36] Award of Lok Adalat — [s 96.47] Power of Ooae. a 1157 
Wot Appeal ae enh canna rie 


[s 96.1] Changes in the Section 


Except for sub-section (3) which was inserted in 1908, the section corresponds with 
section 540 of the Code of Civil Procedure, 1882.’ 


Sub-section (4) has been added by the Amendment Act, 1976. 


Compare the Judicature Act, 1873, section 49, which provides that “no order made by the 
High Court of Justice or any judge thereof, by the consent of parties, shall be subject to any 
appeal except by leave of the court or judge making such order”. 


By Code of Civil Procedure (Amendment) Act, 1999, vide its section 9, effective from 
1-7-2002, the words “three thousand rupees” were replaced by “ten thousand rupees”. The 
provision of section 96 shall not apply to or affect any appeal from original decree which had 
been admitted before the commencement of amended section 96; and every admitted appeal 
shall be dealt with as if the amended section had not come into force. 


[s 96.2] Letters Patent Appeals 


The right of appeal from a decree of a single judge of a high court to the high court 
is governed not by this section, but clause 15 of the Letters Patent. “The Code makes no 
provision for an appeal within the High Court, that is to say, from a single judge of the High 
Court. This right of appeal depends on clause 15 of the Charter”.* As regards procedure, the 
code and the rules therein contained, especially those in O XLI, apply to proceedings in such a 


3. As to the effect of sub-section (3), see notes below under the head “sub-section (3): Consent decrees are 
not appealable”. 

4. Debendra Nath Das v Bibudhendra Mansingh, (1916) ILR 43 Cal 90, 93-94 : (1916) 33 Ind Cas 745; 
Sabhapathi Chetti v Narayanasami Chetti, (1902) 25 Mad 555, 558; Nawab Behram Jung v Haji Sultanali 
Shustry, (1913) ILR 37 Bom 572; Surajmal B Mehta v BG Horniman, (1918) 20 Bom LR 185, 217- 
18; Ratanlal Jankidas Agarwal v Gajadhar, AIR 1949 Ngp 188 : (1948) ILR Nag 690; Chandra Kant 
Sinha v Oriental Insurance Co Ltd, (2001) 6 SCC 158 : (2001) 3 SCR 759 : (2000) 2 LRI 1251. 
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high court under the Letters Patent, save so far as the code expressly provides to the contrary.” 
A “judgment”, however, for the purposes of clause 15 of the Letters Patent has no limitation 
of the order being a decree.° 


[s 96.3] Scope of the Section 
Although it is desirable that an appellate court should not appraise oral evidence for itself, 


this section enjoins it to hear the appeal and arrive at its own conclusion about the controversy 
in the suit. It is not bound by the findings recorded by the trial court in the sense that the 
second appellate court is bound by the findings of fact arrived at by the first appellate court. It 
is, therefore, not correct to say that the appellate court commits any error of law if it reappraises 
the oral evidence and comes to its own conclusion, different from that of the trial court.’ It is, 
however, well-settled that a finding of fact arrived at by the trial court on oral testimony should 
not be lightly disturbed except in rare cases where some error susceptible of being dealt with 
wholly by argument is disclosed, such as an omission to take account of circumstances or 
probabilities material to an estimate of the evidence or giving credence to testimony which 
turns out, on more careful analysis, to be substantially inconsistent with itself or with some 
indisputable fact. Though there is power under O XLI, rule 11(1) of the Code of Civil 
Procedure, 1908 (CPC) to summarily dismiss the first appeal without issuance of notice to the 
respondent, yet, the court must be chary in exercising the power and if it chooses to do so, 
must express is own reasons as the appellate forum for summarily rejecting the first appeal. 
First appeal is a valuable right and the parties have a right to be heard, both on questions of law 
and fact and decided by giving reasons in support of the findings.’ Therefore, where the 
appellate court had not chosen to assess the merits of the case in the first appeal by the reasons 
of its own, the dismissal of the first appeal on the reasons mentioned in the judgment of the 
first court would not be proper.” The maxim “actio personalis cum moritur persona” have been 
applied not only to those cases where a plaintiff dies during the pendency of a suit filed by him, 
for damages for personal injuries sustained by him but also to cases where a plaintiff dies 
during the pendency of an appeal to the appellate court, be it the first appellate court or the 
second appellate court against the dismissal of the suit by the trial court and/or the first 
appellate court, as the case may be. This is on the footing that by reason of the dismissal of the 
suit by the trial court or the first appellate court as the case may be, the plaintiff stands relegated 
to his original position before the trial court.'! The jurisdiction of the courts in the first appeals, 
second appeals or revisions are all, to that extent conferred by the legislature. No litigant 
possesses any natural or inherent right to appeal against any order, unless a statute confers it 
and it is to the extent it is conferred.'* To enforce the preferential right conferred under sub- 
section (1) of section 22 of Hindu Succession Act, 1956, the only remedy is by way of a civil 
suit. Therefore, the trial court has necessarily to pass a decree if it finds that the plaintiff is 
entitled to enforce the preferential right under sub-section (1) of section 22. Against such a 


5. Sabitri Thakarain v Savi, AIR 1921 PC 80: (1921) LR 48 IA 76 : (1921) ILR 48 PC 481. 
6. Y Venkanna Chowdry v G Lakshmidevamma, AIR 1994 Mad 140 (DB). 
7. Vijai Nath v Damodar Das Chela Shiv Mangal Das, AIR 1971 All 109 : (1970) All LJ 1260; Har 
Bhaj v Barfi, AUR 1969 Del 197 : 71 Punj LR 59. 
8. Sumanbai v Anandrao Onkar Panpatil, AIR 1976 Bom 212. 
9. Madhukar v Sangram, (2000) 2 LRI 1126. 
10. Harijan Vanabhai Deva Bhai v Khoda Gram Panchayat, AIR 1994 Guj 1 (DB). 
11. M Veerappa v Evelyn Sequeria, (1988 ) 1 SCC 556. 
12. Hari Singh v Kanhiya Lal, (1999) 4 LRI 1040. 
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decree, an appeal will certainly lie under section 96 of the CPC.’ A pure question of law, 
unless waived by the parties can, in the discretion of the appellate court, be allowed to be taken 
even if raised for the first time, provided notice of it is given to the other side and does not 
involve a fresh investigation of delving into facts.'* Thus the question as to the commencement 
of a tenancy is not a pure question of law and cannot be allowed to be raised for the first time 
in appeal.’ It is incumbent upon the final court of fact, i.e., the first appellate court; and 
particularly when the judgment and decree of the trial court is reversed, to meet the reasoning 
of the trial court while decreeing the suit and to indicate its own reasons for arriving at contrary 
conclusions. It is the duty of the lower appellate court to discuss the entire evidence afresh, take 
notice of the ground taken and the reasons advanced by the trial court to reach its decisions.” 
When no plea of novation of contract is raised in the trial court the appellant cannot be 
allowed to raise such a plea at the stage of appeal.” The plea regarding maintainability of the 
suit on account of mis-joinder of necessary parties was neither taken in the written statement 
nor an issue in that respect was framed by the trial court. The objections of non-joinder cannot 
be raised for the first time at the stage of first appeal.'* The demand promissory note and the 
bond of guarantee were allowed by the defendants to be admitted in evidence without 
objection, and even they did not examine themselves in court to deny their genuineness. The 
defendants were precluded from contending before the appellate court that the documents 
have not been duly proved.” A party can carry a matter and appeal on a limited question of 
non-awarding of costs.” The plea regarding factual points on inadequacy in evidence of the 
plaintiff cannot be allowed to be raised for first time in appeal.” It is the duty of the first 
appellate court to write a self-contained judgment, giving reasons, after considering all the 
evidence adduced by the parties. O XLI, rule 31 requires the first appellate court to write a 
self-contained judgment, to give reasons for its decision on the points for determination and 
while doing so, the first appellate court being the final court of facts has to consider all the 
evidence on record.” No issue on the point of limitation framed by the trial court and the 
findings were recorded straight by the court, without giving an opportunity to the parties to 
lead evidence on any such specific issue, such findings cannot be sustained.” A party who 
abandons a particular plea, at a particular state, cannot be allowed to re-agitate in appeal.” 
Where the first appellate court has duly discussed important and material evidence adduced by 
both the parties, its judgment is not vitiated, merely because it had failed to consider one 
circumstance or evidence relied upon by the trial court.” The Madhya Pradesh High Court 
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14. M Kesava Gounder v DC Rajan, AIR 1976 Mad 102 : (1976) 1 Mad LJ 56. 
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Rao, AIR 1994 AP 72 (DB). 
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and EM Associates, AIR 1996 All 318 (DB); Baban Girju Bangar v Namdeo Girju Bangar, AIR 1999 Bom 
46; Maharshi Dayanand University v Jitendra Singh, AIR 1999 P&H 95. 
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relying upon State of Maharastra v Ram Das Sriniwas Naiyak,” held that the correctness of the 
court proceedings cannot be challenged before the appellate or revisional court unless such a 
challenge was made before the said court because the conduct of the judge in recording the 
proceedings cannot be put in issue.” The high court, instead of considering whether the trial 
court was justified in taking a view, instead, wrongly declined to go into the question on the 
footing that there was no pleading to enable the court to go into that question. It was held that 
the high court erred in not considering the judgment of the trial court.** The Jammu & 
Kashmir court observed that there is a growing tendency of the litigants to bypass the trial 
courts in matters where ex parte orders are subject to objection of other side and are valid only 
till next date and vacation whereof can be sought under O XXXIX, rule 4 of the CPC before 
the trial court, it has been consistent policy and practice of the court not to entertain such 
appeals and not to interfere in such orders. This practice has almost hardened into a rule and 
it is in very rare cases that a departure is made where impugned orders appear manifestly 
perverse or where these suffer any manifest lack of jurisdiction or where the bias of the trial 
court is apparent on the face of the record. There may be some other circumstances also which 
may warrant interference, but by and large, this policy is adhered to discourage litigating 
parties from rushing to the court.” The judgment and decree of the court of appeal either 
under section 54 of Land Acquisition Act, 1894 or section 96 of the CPC or under Articles 132, 
133 or 136 of the Constitution does not furnish fresh cause of action nor provides fresh 
limitation to make application under section 28 A(1) of the Land Acquisition Act.” 


While dealing with the meaning and ambit of the expression “substantial question of law” 
occurring in section 30 of the Workmen’s Compensation Act, 1923, the Supreme Court 
observed that the expression will carry the same meaning as is commonly understood. No 
distinction can be made between a substantial question of law for the purpose of first appeal 
and one for the second appeal.*! 


In North East Karnataka Road Transport Corp v Sujatha,” the Supreme Court considered 
the scope of appellate jurisdiction of the high court under section 30 of the Employee's 
Compensation Act, 1923 (which was earlier known as Workmen's Compensation Act, 1923). 
The aforesaid section 30 provides for appeal from the order of the commissioner to the high 
court. The Apex Court clarified that the appeal under section 30 is not like a Regular First 
Appeal akin to section 96 of the Code of Civil Procedure, 1908 which can be heard both on 
facts and law. The appellate jurisdiction of the High Court to decide the appeal is confined 
only to examine the substantial questions of law arising in the case. 


A Division Bench of the Karnataka High Court has held that where an application for 
grant of probate or letter of administration is contested, the said application automatically 
converted into a regular suit. Once the application under the Succession Act is converted into 
an original suit, all stages of suit have to be proceeded with. The final decision in the said suit 
ultimately results in the form of a decree under section 2(2) of the Code. Therefore, in view 
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of sections 2(2) and 96 and O XLI, rule 1 of the Code, a regular first appeal would lie against 


such decree.*? 


[s 96.4] Rejection of Plaint — Remedy is Appeal and Not Application Under 
Section 151 


The question is whether the court could exercise the so-called inherent power available to 
it when the plaintiff invokes its jurisdiction under section 151 of the CPCe. It is now well 
settled that the court can exercise its inherent power, which is saved by section 151 of the 
CPC, in situation where there is no specific provision in the Code for grant of relief to a party 
in appropriate cases. When a rejection of the plaint under O VII, rule 11(c) of the CPC is a 
decree and the party has a substantive right to appeal under section 96 and, in cases where he 
is able to make out a case for a review under O XLVII, the question of exercise of the inherent 
jurisdiction of the court normally does not arise. In a case where there is another remedy 
provided to the party by the CPC, the court cannot ordinarily resort to its inherent power 
in substitution of that remedy. A remedy by way of appeal has necessarily to be understood 
as a substantive remedy available to a party. When an appeal is provided, the party aggrieved 
gets an opportunity to have his whole case reconsidered by the appellate court. It is therefore 
clear that there is no occasion for the court to exercise its inherent power in such a situation. 
The Supreme Court, in Manohar Lal Chopra v Rai Bahadur Rao Raja Seth Hiralal,” has laid 
down that the inherent power of the court can be exercised only in the absence of a specific 
provision in the CPC and if a matter is covered by any of the specific provisions of the Code, 
no question of the court exercising its inherent jurisdiction would arise. It is therefore clear 
that the plaintiff is not entitled to invoke the jurisdiction of the court under section 151 of 
the CPC when a plaint gets rejected in terms of O VII, rule 11. In Varghese v Devi Academy,” 
the learned single judge followed a decision of the Kerala High Court in Gopalakrishna 
Pillai v Narayan.” That decision, in turn, was rendered following a decision of the Travancore 
High Court in John v Kuriyan.* It has to be noted that both these decisions were rendered 
before the Supreme Court clarified the scope of section 151 of the CPC or the entitlement of 
the court to exercise its inherent power in the face of other specific provisions in the CPC in 
Manohar Lal Chopra v Rai Bahadur Rao Raja Hiralal.” This principle is reiterated also in Arjun 
Singh v Mohindra Kumar” and in Ram Chand and Sons Sugar Mills v Kanhayalal. The power 
under section 151 of the CPC cannot be invoked to restore the suit in a case where a plaint has 


been rejected under O VII, rule 11 (b) or (c) of the CPC.“ 


The Andhra Pradesh High Court has held that an order rejecting a plaint is a decree and 
is appealable under section 96 of the CPC. A revision under section 115 or an appeal under 


O XLIII of the CPC would not be maintainable.‘ 
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[s 96.5] Right of Appeal Must Be Expressly Given 


It is not to be assumed that there is a right of appeal in every matter which comes under the 
consideration of a court; such right must be given by statute, or by some authority equivalent 
to a statute such as rules framed under a statute.“ The right to appeal is a creature of statute 
and an appeal can be presented, only: 


(i) by a party in the suit if he is aggrieved by the judgment; or 


(ii) by a person who is not a party but who is aggrieved by the judgment if he seeks and 
gets leave of the court to prefer an appeal against the judgment. 


It is also not correct to say that any person can file a suit. The right to file suit is also limited 
to a person referred to in section 9, provided he has got a cause of action and a remedy to 
be sought.“ “Unless a right of appeal is clearly given by statute, it does not exist, whereas a 
litigant has independently of any statute a right to institute any suit of a civil nature in some 
court or another”.*? No right of appeal can be given except by express words.“ In other words, 
a right of appeal infers in no one and therefore an appeal for its maintainability must have the 
clear authority of law.” The right of appeal, which is a statutory right, can be conditional or 
qualified. It cannot be said that such a law would be violative of Article 14 of the Constitution. 
If the statute does not create any right of appeal, no appeal can be filed. The right to appeal 
inheres in no one and, therefore, for maintainability for an appeal there must be the authority 
of law. Where such a law authorises filing an appeal, it can impose conditions as well.‘* The 
right of appeal is a substantive right conferred on a party by the statute. The conferring of 
right of appeal is not circumscribed by the right being available at the time of the institution 
of the cause in the court of first instance. The right of appeal in a given situation may already 
be available at the institution of the cause in the court of the first instance or may even be 
subsequently conferred. In either situation, without any distinction, such right is conferred by 
statute.” The right to notice in a proceedings in court of law or quasi-judicial proceedings is 
different from the right of appeal. The former may arise either under the statutory provision or 
the principle of natural justice may require it or it may be necessary on principle of legitimate 
expectation. But right of appeal is always statutory. The courts cannot confer or infer it.” Any 
person who moves the machinery of the court for contempt only, brings to the notice of the 
court certain facts constituting contempt of court. After furnishing such information he may 
still assist the court, but it may always be borne in mind that in contempt proceedings, there 
are only two parties, namely, the court and the contemnor.”’ Dealing with the Travancore 
Cochin Act of 1925, the Supreme Court observed that Acts did not purport to confer a right 
of appeal and that it dealt only with procedural matters. Accordingly, the court rejected the 
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appellants contention that he had, under that Act, a vested right to have his appeal heard 
by a Division Bench under that Act which was in force, not only when the suit was filed, 
but also when the appeal therefrom was filed and that right was not taken away expressly by 
Kerala Act 5 of 1959, and could not be taken away by implication.’ The right of appeal being 
a creature of the statute, its scope must be determined by reference to the provisions of the 
statute conferring it,’ and an appellate court can exercise only such powers as.are confided to 
it." If the legislature in its wisdom thinks in a particular case that no appeal should be provided 
for, it cannot be held that the legislation is bad.” No appeal lies against an award passed by 
an arbitrator appointed under section 19(1)(b) of the Defence of India Act, 1939, rejecting 
a claim for compensation, as an appeal is provided under rule 19 only when compensation is 
awarded and that exceeds Rs 5000. But an order varying a scheme under section 92(1) is a 
decree and is appealable.” The unilateral act of a decree-holder of getting satisfaction of the 
decree recorded without notice to the judgment-debtor does not take away the latter's right of 
appeal.** This section in express words, gives a right of appeal from every decree passed by any 
court exercising original jurisdiction to the court authorised to hear appeals from the decision 
of such court. Where, by a special statute, matters are referred to the ordinary courts of the 
country, the implication is that the court will determine those matters as court. Its jurisdiction 
is only enlarged and all the incidents of that jurisdiction including the right to appeal from 
its decision remain,” provided the decision is open to appeal under the law applicable to the 
court.” Section 28 of the Hindu Marriage Act, 1955 read with its sections 3(b), 19 and 21 
makes it clear that the court in which proceedings are held on petitions under that Act is the 
established court and appeals from its decrees and orders lie to the court to which appeals from 
its decrees and orders passed in civil cases will lie. The rule is that when a question is referred 
to an established court, it imparts that court with the ordinary incidents of the procedure 
of that court including the right of appeal. But this rule would not apply where a special 
jurisdiction is by the statute conferred on the civil court.® Section 202(1) of the Companies 
Act, 1913 (now replaced by Companies Act, 1956) conferred a right of appeal against orders 
passed by a district judge or by a single judge of the high court in the matter of winding-up of 
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a company and this right was a right independent of the provisions of this section.® But the 
court of a special judicial officer appointed under section 3(d) of the Land Acquisition Act, 
1894, isa court of special jurisdiction and the high court is not authorised to hear appeals from 
it.“ But a decision on a reference under section 202 of that Act is a decree since it determines 
the right of parties in respect of their disputes. Such a decree is appealable under this section.” 
Rights of appeal again are substantive rights. They are not merely matters of procedure. Hence, 
an Act which takes away an existing right of appeal must not be applied retrospectively in 
the absence of express enactment or necessary intendment.® In other words, as stated by the 
Supreme Court, as soon as a /is commences, all rights get crystallised and no clog upon a 
likely appeal can be put, unless the law was made retrospective either expressly or by clear 
implication.” However, it is open to the appropriate legislature to take away such a vested 
right.® A notification issued under section 22A of the Bombay Civil Courts Act transferring 
certain areas to another revenue division does not affect the right of appeal to a superior court 
situated in the original place, arising from either pending cases or cases decided before the 
data of notification.” The Bengal, Agra and Assam Civil courts (Amendment) Act which 
raised the jurisdiction of the district judge from Rs 10,000 to Rs 15,000 does not contain 
any provision which, in any way, takes away the vested right of appeal. Hence, the forum of 
appeal arising out of a suit filed before the Amendment Act and valued at Rs 12,000 would 
still be the high court and not the district judge.” It has been held by the Supreme Court that 
a new legislation cannot operate to impart an existing right of appeal and that accordingly a 
law enhancing court fees payable on appeals can have no application to appeals arising out of 
proceedings commenced before its enactment.”! So also a statute creating a new right of appeal 
is prospective in the absence of a provision to the contrary,” and cannot be availed of by parties 
to proceedings commenced prior thereto.” 


[s 96.6] Right of Appeal—Suits Instituted Before the Constitution of India 


There was considerable difference of judicial opinion whether an appeal against a decree 
passed in a suit instituted before the Constitution was governed by section 110 of the CPC as it 
stood prior to its adaptation in 1950 or by Article 133 of the Constitution and section 110 of 
the CPC as adapted in 1950. Under section 110, as it stood before adaptation, the party had, 
subject to other conditions, a right of appeal to the Privy Council and then to the federal court if 
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the value of the subject matter is Rs 10,000 or upwards but under Article 133 and section 110 as 
adapted, the requisite valuation was Rs 20,000 or upwards. Where the value of the suit instituted 
prior to the Constitution was Rs 10,000 or more but less than Rs 20,000, would an appeal 
lie to the Supreme Court? There was no dispute that if the decree had been passed before the 
Constitution, an appeal would lie against it. The controversy related to decrees passed after the 
Constitution came into force in cases where the subject-matter was less than Rs 20,000 in value. 
On this question, the decision were numerous and conflicting, but there is no need to refer to or 
discuss them as the point is now concluded by the decision of the Supreme Court in Garikapatti 
Veerayya v N Subbiah Choudhury,’* where it was held that the right of appeal which vests in a 
litigant, carries with it, the right to prefer appeals to the superior courts, as constituted on the date 
of suit and that therefore where an appeal could have been preferred to the federal court before 
the Constitution, it would lie to the Supreme Court thereafter. But where the court to which 
the appeal lies, is abolished without any forum being substituted therefore, the right of appeal to 
that court must perish with it.” While the litigant has a vested right of appeal, he has no vested 
right in the constitution of the forum that is to hear the appeal.’° A plea which was neither raised 
before the trial court after the plaint was amended, nor formed part of any issue framed after its 
amendment, is not maintainable in appeal.” 


[s 96.7] Admission of Appeal by Registrar, High Court—Validity 


From a perusal of rule 205 of the High Court of Jharkhand Rules, 2001, it is manifestly 
clear that the Registrar General of the high court has been conferred power to admit the appeal 
by passing formal order of admission and direct issuance of notices to the respondents if the 
memorandum of appeal is not barred by limitation and is sufficiently and properly stamped, 
irrespective of the fact whether such appeal has merit or not. Now the question that falls for 
consideration is to whether procedure provided under rule 205 conflicts with the CPC.” 


Comparing the two provisions, i.e., sections 99 and 100 of CPC, it is manifestly clear that 
an appeal shall lie from every decree passed by any court exercising original jurisdiction unless 
the CPC or any other law expressly bars it, for the time being in force. On the other hand, a 
second appeal, i.e., appeal from appellate decree shall be entertained by the high court only 
after it is satisfied that the case involves substantial question of law. Section 100 of the CPC 
further provides that in a second appeal the memorandum of appeal shall precisely state the 
substantial question of law involved in the appeal. It further provides that the high court, if 
satisfied that substantial questions of law are involved, then it shall formulate such questions. 


Section 101 of the CPC further clarifies that no second appeal shall lie, except on the 
ground mentioned in section 100.” 
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Sub-rule (4) of rule 11 has been inserted in the year 1976 by Code of Civil Procedure 
Amendment Act of 1976. Sub-rule (4) now made obligatory for the appellate court not being 
a high court to deliver judgment recording in brief the grounds for dismissing the appeal 
under sub-rule (1). By now the legal proposition has been set at rest by the Supreme Court 
that notwithstanding the provision of sub-rule (4) of rule 11 of O XLI, CPC, the high court 
is expected to pass a reasoned order even in dismissing appeal on the first day of hearing at the 
admission stage in absence of the respondents to ensure that justice not only done but appears 
to be done. Provisions of O XLI, r 11(4) does not do away with its basic obligation of doing 
justice in deciding rights and liabilities of the contesting parties. 


In this connection reference may be made to the report of Justice Malimath Committees, 
Chapter III, p 30, which reads as under: 

Indeed, the provisions of Order XLI Rules 11, 11A and 12 of the Code of Civil Procedure 
read together make it obligatory for the Appellate Court to fix a day for the preliminary 
hearing of appeal as expeditiously as possible and to make endeavour to conclude such 
hearing within sixty days from the date of which the memorandum of appeal is filed and, 
unless the appeal is summarily dismissed at preliminary hearing, to fix a day for final 
hearing. In other words, the question of fixing a day for the final hearing of appeal arises 
only if the appeal is not summarily dismissed at the preliminary hearing which has to be 
fixed as expeditiously as possible after the memorandum of appeal is filed. These provisions 
should be strictly followed. However, care should be taken that an appeal which raises 
triable issue is not dismissed in limine. We would also like to emphasis that when an 
appeal is dismissed in limine, a brief order giving reasons for dismissal at the preliminary 
stage should invariably be recorded. A similar recommendation has been made by the Law 
Commission of India in its 79th report.” 


Reading the entire provisions from O XLI, rule 11, it can safely be held that it is the appellate 
court and the appellate court alone before whom the appeal shall be listed for admission. If 
the appellate court finds no merit in the appeal, then it shall dismiss the appeal without even 
issuing notices to the respondents. On the first day of hearing, at the admission stage, if the 
appellate court finds arguable points in appeal, then notices shall be issued to the respondents, 
fixing a date for hearing of the appeal.” 


Section 29 of the Bihar Reorganisation Act, 2000 under which the High Court of Jharkhand 
Rules, 2001 are framed, enables the High Court of Jharkhand either to adopt the rules of 
the High Court of Patna or to make rules for itself. This power to make rules relates to the 
procedure to be followed in the matter of a proceeding filed in the high court. This power to 
regulate the procedure has to be understood consistently with the requirement of the CPC, 
which governs the filing of an appeal in the Jharkhand High Court. So understood, rule 205 
of the High Court of Jharkhand Rules, 2001 cannot prevail over the requirement of O XLI, 
rule 11 of the CPC. Appeals, whether under the CPC or any special enactment have to be sent 
up for admission before the bench in terms of O XLI, rule 11 of the CPC and notwithstanding 
the power conferred on the Registrar by rule 205 of the High Court of Jharkhand Rules 2001.8 


[s 96.8] Appeal and Revision—Respective Scope 


It is fairly a well settled position in law that the right of appeal is a substantive right. But 
there is no such substantive right in making an application under section 115. 
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Section 115 is essentially a source of power for the high court to supervise the subordinate 
courts. It does not in any way confer a right on a litigant aggrieved by any order of the 
subordinate court to approach the high court for relief. The scope for making a revision under 
section 115 is not linked with a substantive right. 


The language of sections 96 and 100 of the CPC, which deal with appeals can be compared 
with section 115. While in the former, two provisions specifically provide for right of appeal, 
the same is not the position vis-a-vis section 115. It does not speak of an application being 
made by a person aggrieved by an order of subordinate court. As noted above, it is a source of 
power of the high court to have effective control on the functioning of the subordinate courts 
by exercising supervisory power.” 


In Shankar Ram Chandra Abhyankar v Krishnaji Dattatreya Bapat,™ it has been held by the 
Supreme Court that the revisional jurisdiction partakes the appellate jurisdiction of a superior 
Court. In a subsequent decision”, the Supreme Court affirmed the above view thus: 

The right of appeal is one of entering a superior Court and invoking its aid and 
interposition to redress the error of the Court below. Two things which are required to 
constitute appellate jurisdiction are : the existence of the relation of superior and inferior 
Court and the power on the part of the former to review decisions of the latter. When the 
aid of the High Court is invoked on the revisional side it is done because it is a superior 
Court and it can interfere for the purpose of rectifying the error of the Court below. Subject 
to limitations placed on the exercise of revisional jurisdiction, it remains a part of the 
general appellate jurisdiction of a superior Court in a wider and larger sense. 


In a recent decision the Supreme Court has reaffirmed the above view by stating that 
revisional jurisdiction, in effect and substance is an appellate jurisdiction.* 


The Allahabad High Court has held that a revision is maintainable against an order passed 
on the objection filed by a third party in the execution proceeding of an ejectment decree: 


filing of appeal under section 96 read with O XXI, rule 103 of the Code is not proper.” 


When a plaint is returned by the court, the plaintiff is entitled to present it again either by 
complying with the deficiency pointed out or by explaining that the objections raised by the 
court are inconsequential. But once the plaint is returned by court or not being satisfied by the 
explanation given by the plaintiff, the said order is revisable and not appealable.** The Patna 
High Court has held that an order rejecting a plaint is a decree and such decree is not revisable 
under section 115 but appealable under section 96 of the Code.” 


In a partition suit, directions were given for issuance of final decree after production of 
stamp papers. On objections being raised in relation to process of engrossment, the matter was 
adjudicated upon. It was held by the Rajasthan High Court that such adjudication cannot be 
said to be determination of rights of parties leading to a decree. Therefore, no appeal under 
section 96 of the Code would lie.” 
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An order passed under section 28 of the Specific Relief Act, 1963 rescinding an agreement 
would amount to a decree against which appeal would lie and not a revision.”' 


[s 96.9] Simultaneous Relief of Appeal and Review Permissibility 


The right of review is a statutory right. Such right can be invoked if the conditions therefor 
are fulfilled. So is a right of appeal. A right of review and right to appeal stand on different 
footings although some grounds may be overlapping. If a review is granted, the decree stands 
modified, but such modification of a decree is not an ancillary or a supplemental proceeding 
so as to be revived upon setting aside the decree granting review.” 


An appeal preferred in terms of section 96, CPC must conform to the requirements 
contained in O XLI thereof. An appeal at the time of its filing would either be maintainable 
or would not be.” O XLVII, rule 1, CPC postulates filing of an application by a person 
considering himself aggrieved, by a decree or order from which an appeal is allowed but from 
which no appeal has been preferred, to file an application if he desires to obtain a review 
from a decree passed against him. An appeal during the pendency of the review petition was, 
therefore, not maintainable. In terms of O XLVII, the court may either reject or grant an 
application for review. In case a review is rejected, the order would not be appealable whereas 
an order granting an application may be objected at once by an appeal from the order granting 
the application or in an appeal from the decree or order finally passed or made in the suit. 
Rule 8 of O XLVII of CPC postulates that when an application for review is granted, a note 
thereof shall be made in the register and the court may at once re-hear the case or make such 
order in regard to the re-hearing as it thinks fit.” 


[s 96.10] Conditional Admission of Appeal — Implication of 


The jurisdiction of the court in first appeal extends to examine the questions of facts as 
well as that of law. Although it is true that under O XLI, rule 11, CPC it would be open for 
the court to dismiss the appeal in limine at the time of admission but even examining the 
matter from that point of view, the court, while considering the question of admission of 
appeal filed under section 96, CPC, may admit the appeal if it is considered for full hearing, 
having prima facie merit. Otherwise, if it finds that the appeal lacks merit it may be dismissed 
at the initial stage itself. But admission of the appeal, subject to condition of deposit of some 
given amount, is not envisaged in the provision as contained under section 96 read with 
O XLI41, rule 11 of CPC. The deposit of money would obviously have no connection with 
the merits of the case, which alone would be basis for admitting or not admitting an appeal 
filed under section 96, CPC. Further, imposition of condition that failure to deposit the 


amount, would result in dismissal of the appeal, compounds the infirmity in the order of 
conditional admission. 


It is a different matter in case the appellant prays for stay of the execution of the decree or for 
any order by way of an interim relief during the pendency of the appeal, and it is open for the 
court to impose any condition as it may think fit and proper in the facts and circumstances of 
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the case. Otherwise, imposing a condition of deposit of money subject to which an appeal may 
be admitted for hearing on merits, is not legally justified and such order cannot be sustained.” 


[s 96.11] Proceedings Under the Motor Vehicles Act, 1988 


The basic distinction between an appeal under section 96 of the CPC.and appeal under 
section 173 of the Motor Vehicles Act, 1988 is that under the provisions of the rules framed 
under the Act only a summary of testimony of witness is to be kept on record by the claims 
tribunal for the purpose of giving the award. The logical conclusion is that the provisions of the 
Act for awarding compensation in the motor accident claim cannot be equated with a regular 
suit tried under the provisions of the CPC. The two provisions, one under section 96 of the 
CPC providing appeal and the other under section 173 of the Motor Vehicles Act, 1988, both 
providing appeal before the high court, cannot be equated. Under section 96 of the CPC, the 
appeal will lie against a judgment and decree of the court. Under the CPC, a civil court is 
to decide a suit after following the detailed procedure prescribed under the Code, recording 
evidence in detail as per statement of the witnesses.”° 


[s 96.12] Appeal Against Order in Execution 


There is no gainsaying the fact that an appeal preferred an against an order on a application 
under rule 97, CPC is an appeal, whether it is termed a "regular appeal” or by any other 
name, and is governed by the provisions of rule 103 of O XXI, CPC. On adjudicating an 
application under rule 97, the resultant order is given the status of a decree and as against 
every decree, appeal is provided for under the CPC. It is under such circumstances that the 
provisions of rule 103, CPC have been incorporated by the Amending Act 104 of 1976, 
indicating the manner in which such appeals are to be dealt with. Even if the appeal is styled 
as a regular appeal, the scope is again to be looked into from the provisions of O XXI CPC. 
However, describing that as an execution appeal which was an expression in vogue earlier, is 
not an accurate description of an appeal of this nature. The same has to be treated as appeal as 
contemplated under O XXI, rule 103.” 


An execution petition filed within 12 years from date of order of appellate court is not 
barred by limitation.” 


[s 96.13] No Right of Appeal by Consent, Waiver or Estoppel 


The right of appeal must be conferred by a statute or by rules framed thereunder. It cannot 
be claimed on the basis of agreement of parties or waiver or estoppel.” 
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[s 96.14] Judgment of Trial Court and Appeal by Same Judge not Proper 


Same presiding officer disposing of the matter at the trial stage and subsequently in his 
capacity as appellate court, is opposed to judicial probity, propriety and fairness.'°° 


[s 96.15] Findings Not Based on Pleadings 


In the absence of any pleading whatsoever on the question as to who gave child in adoption, 
the father or brother, the courts could not have gone into the same even if some evidence was 


adduced. !° 


[s 96.16] Agreement Not to Appeal 


An agreement, whereby the parties agree not to appeal from a decree, is binding upon the 
parties thereto, if it is for a lawful consideration and is otherwise valid.'°? But an agreement by 
the next friend of a minor not to appeal is not binding on the minor.'” 


[s 96.17] Decree 


All decrees are appealable unless the appeal is barred under the CPC, e.g., as has now been 
done under sub-section (4) of this section or any other law. Before section 2(2) defining the 
word “decree” was amended, a determination of any question under section 47, was included 
in that definition and hence such determination was subject to an appeal. 


An order determining the apportionment of compensation awarded under the Land 
Acquisition Act, 1894 has been held to be a decree and is appealable therefore.'®* A dismissal 
of a suit, as withdrawn, is not a decree.'°° But an order dismissing a suit for default in 
payment of costs, is a decree and is appealable.'” A judgment or order of the family court 
is appealable under section 19(4) of the Family Court Act, 1984, except where it is passed 
with consent or is interlocutory." Dismissal of proceeding in a higher forum at the stage 
of admission does not have the effect of merger of the decision of subordinate forum with 
that of the higher forum. Where the revision against order of an executing court has been 
dismissed at admission stage by the high court, the order of dismissal does not have the 
effect of merger of order of executing court. When appeal against the order of executing 
court is pending, jurisdiction of appellate forum is not affected by such order of dismissal 
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of revision. A decree passed by a sub-judge against a Muslim husband for divorce is 


appealable even if the sub-judge is also a Kazi," 


A decree passed in a summary suit under O XXXVII of the code where leave to defend 
has been refused is almost automatic and the consequence of passing a decree cannot be 
avoided. Against the decree an appeal would lie under section 96, When an appeal would lie, 
an application under Article 227 of the Constitution would not be entertained.'! 


Explaining the principle, Sinha, J, speaking for the Supreme Court Bench in the above case, 
observed as follows: 

A decree passed subsequent to the refusal of leave to defend could either be under Order 
XXXVII, Rule 3(6) of the Code or it could be based on the affidavit evidence on the side of 
the plaintiff and the documents produced or even based on oral evidence formally proving, 
say, the execution of a promissory note by the defendant. It may not be proper or necessary 
to apply the theory of “dependent order” in such circumstances. For one, the theory may 
not apply. Even if this Court were to set aside the order of the court below and given the 
defendant leave to defend the suit, the decree that is passed may not go automatically, It 


may have to be set aside. Secondly, the defendant can always go to the court which passed 
the decree and move under Rule 4 of Order XXXVII of the Code to reopen the decree. !!” 


Where in a Probate application, the maintainability was challenged on the ground of 
territorial jurisdiction, it was held by the high court that the order discussing application 
challenging maintainability and holding that the court has jurisdiction, cannot be said to 
be a substantive order governing rights of parties under the Succession Act. The order being 
interlocutory, appeal against it is not maintainable.’ 


An order under O XXI r 58 is appealable as a decree, even though section 2(2) excludes 
adjudications, in general, under section 47, from the definition of decree. This is because of 
the specific provision in O XXI, rule 58(4).''* Order made under rule 58 (2) of O XXI of the 
amended Code adjudicating the claim made against attachment of property in execution, 
therefore, has only the status of “deemed decree” and not a “decree” by itself. Such orders are 
not covered by the definition under section 2(2) so as to attract the provisions of section 96 


of the CPC:'” 


(i) when an appellate court decides an appeal by affirming, reversing or modifying the 
decree of the trial court, the decree of the trial court merges in the appellate court. 


(ii) The appellate court has also to take into account any subsequent change in the legal 
relationship occurring between the parties by virtue of the subsequent operation of 
a previous law.''® 


The words any court exercising original jurisdiction” under section 96 of the CPC has to 
be read to mean that if the original jurisdiction has been exercised by any court, the decree 
passed shall be deemed to be a decree by a court exercising original jurisdiction. Therefore, 
where the revisional court exercised the original jurisdiction by rejecting the plaint, the order 
is appealable under section 96 of the CPC.” 
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[s 96.18] Where Decree Not Drawn Up 


No appeal can be entertained from a decree unless has been drawn-up.''* In a suit for 
partition, even when the report of the commissioner is confirmed and it is ordered that a 
decree in terms of such report is directed to be drawn up, the suit remains pending until the 
court signs the final decree.'!? But in a subsequent case, the Mysore High Court has observed 
that the omission to have the decree drawn up, does not render the decree non-appealable 
since it is the substance and not the form which determines the appealability.” An order 
dismissing an appeal for failure to file judgment is not a decree and so not appealable.'” A 
judgment of the appellate court should be self-contained. It should be a speaking judgment. 
It should contain decision on each and every point arising for consideration before the court, 
with reasons therefor. The requirement of giving reasons for the decision on each point is a 
statutory requirement. It is like the principle of audi alteram partem. It has to be observed in 
proper spirit. A mere pretence of compliance will not suffice. An appellate judgment, which 
does not comply with these requirements, would be vitiated." O XLI, rule 3A provides for 
the filing of the application for condonation of delay, along with the appeal. Sub-rule (3) even 
prohibits the court from granting any ad interim stay of execution of decree unless after hearing 
the parties, it admits the appeal. This rule is not mandatory — its requirements are directory. 
Besides, this rule is not in derogation of the Limitation Act, 1963; it is in addition to that. It 
has, therefore, to be read along with the said provision. It is clear that despite its provision, 
application for condonation of delay may be filed even after the filing of the appeal.” It is 
well-established that parties cannot suffer on account of mistake of court. Where the trial 
court rejected the plaint under O VII, rule 11 of the CPC and failed to frame a decree, and the 
appellant's attempts to get the decree framed also proved to be futile, dismissal of his appeal for 


want of certified copy of decree was not proper as the appellate court could have directed the 
trial court to frame the decree.'* 


[s 96.19] Appeal from Ex Parte Decree 


Section 540 of the Code of 1882, as it originally stood, did not contain any clause allowing 
appeals from ex parte decrees. The clause allowing such appeals was added by section 45 of the 
Code of Civil Procedure Amending Act 7 of 1888. Prior to that Act it, was doubted in some 
cases whether an appeal lay from an ex parte decree. An appellant in an appeal against ex parte 
decree can question the propriety of a refusal to adjourn and proceeding with the suit ex parte 
since the corrective jurisdiction of the appellate court includes consideration of procedural 
errors. When an ex parte decree is passed, the defendant (apart from filing a review petition 
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and a suit for setting aside the ex parte decree on the ground of fraud) has two clear options, 
one, to file an appeal and another to file an application for setting aside the order in terms of 
O IX, rule 13 of the Code of Civil Procedure,1908 (CPC). He can take recourse to both the 
proceedings simultaneously but in the event the appeal is dismissed, as a result whereof the 
ex parte decree passed by the trial court merges with the order passed by the appellate court, 
having regard to the explanation appended to O IX, rule 13 of the CPC, a petition under 
O IX, rule 13 would not be maintainable. However, the Explanation 1 appended to the said 
provision does not suggest that the converse is also true.'”° 


When an application under O IX, rule 13 is dismissed, the defendant can only avail a 
remedy available there against, viz, to prefer an appeal in terms of O XLIII, rule 1 of the 
CPC. Once such an appeal is dismissed, the appellant cannot raise the same contention in the 
first appeal. If it be held that such a contention can be raised both in the first appeal as also 
in the proceedings arising from an application under O IX, rule 13, it may lead to conflict of 
decisions which is not contemplated in law.!?” 


The dichotomy can be resolved by holding that whereas the defendant would not be 
permitted to raise a contention as regards the correctness or otherwise of the order posting 
the suit for ex parte hearing by the trial court and/or existence of a sufficient case for non- 
appearance of the defendant before it, it would be open to him to argue in the first appeal filed 
by him against section 96(2) of the CPC on the merit of the suit so as to enable him to contend 
that the materials brought on record by the plaintiffs were not sufficient for passing a decree 
in his favour, or the suit was otherwise not maintainable. Lack of jurisdiction of the court can 
also be a possible plea in such an appeal. The “explanation” appended to O IX, rule 13 of the 


CPC shall receive a strict construction. }28 


It is open to defendant who had a filed an appeal against an ex parte decree under 
section 96(2) of the Code to show from record that there is in the order proceeding ex parte 
against him, any error, defect or irregularity which has affected the decision of the case. But in 
such an appeal, the defendant cannot be allowed to show that he was prevented by sufficient 
cause from appearing at the hearing. For that purpose, he must have recourse to provisions 
under O IX, rule 13 of the CPC because for that purpose evidence on factual aspect have to be 
led. Therefore, an appeal under section 96 against an ex parte decree the appellate court is not 
permitted to examine the sufficiency of the cause for non-appearance.'”” 


As to the power, of an appellate court in the matter of ex parte decrees, see notes to O IX, 
rule 13, “Whether remedies concurrent”. Where no application under O IX, rule 13 was 
moved for setting aside ex parte decree in an appeal against such decree under section 96(2), 
an error, defect or irregularity which has affected the decision of the case, can be challenged. 
Such an appeal cannot he converted into proceedings for setting aside the ex parte decree. 
The CPC prescribes the remedy for setting aside of the ex parte decree under O IX, rule 13 
and when a plea under the said provision fails, an appeal is specifically provided under clause 


(d) of rule 1 of O XLIII of the CPC against an order of the trial court refusing to set aside 
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ex parte decree. When particular remedy is provided for setting aside an ex parte decree and 
there is, by way of appeal, another special remedy against an order refusing to set aside such 
a decree, these remedies alone, and none other, can be taken resort to. Therefore, when these 
remedies have not been availed of in an appeal under section 96(2) or in the second appeal 
under section 100 of the CPC no ground can be entertained that the ex parte proceedings were 
wrongly taken against the appellant which resulted in passing of the ex parte decree.” The 
application under O IX, rule 13 is a statutory remedy which is available to the defendant. In 
pursuance to this remedy, it could not be said that other remedy available under section 96 of 
the CPC was suspended, or that the same could be exercised at some later point of time, in case 


the proceedings under O IX, rule 13 failed.” 


In a proceeding under section 47-A of the Stamp Act, 1899, two orders were passed, one 
an ex parte order directing recovery of deficient stamp duty and the second order by which 
application to set aside the ex parte order was rejected. The appeal against both orders was 
rejected directing the appellant to file separate appeals. It was held by the Allahabad High 
Court that the rejection of appeal was improper. The proper course was to give option to the 
appellant to confine his appeal against either of the orders.'*” 


The Andhra Pradesh High Court has held that appeal against au ex parte decree can be 
performed by third party to suit with the leave of the court.'* 


It is relevant to note that legislature has advisedly not made an analogous provision as 
has been made in the form of Explanation to rule 13, so as to bar remedy of appeal if the 
application under O IX, rule 13 for setting aside the decree was to be rejected. It is well settled 
that defendants can take recourse to three different remedies, viz (i) by way of application 
under O IX, rule 13 for setting aside the ex parte decree, (ii) by way of appeal against the ex 
parte decree under section 96(2) of CPC and, (iii) also by way of review before the same court 
against the ex parte decree. In any case, it is well settled that concurrent remedy in the form 
of application under O IX, rule 13 as well as appeal under section 96(2) of the CPC against 
the ex parte decree is available to the defendant. However, the remedy under O IX, rule 13 is 
subject to the limitation that it cannot be perused once the appeal preferred by the defendant 
against the same decree is dismissed, except when it is withdrawn. But no such limitation 
would apply to an appeal under section 96(2) of CPC, even if the application under O IX, 
rule 13 was rejected. In the latter case, the remedy is a substantive remedy provided against the 
ex parte decree under section 96(2) of the CPC, which can be pursued regardless of whether 
application for setting aside the ex parte decree under O IX, rule 13 is filed, or for that matter, 
rejected. However, it is only when the application under O IX, rule 13 is allowed that the 
appeal would become infructuous as the ex parte decree would be non est. Therefore, having 
regard to the scheme of the provisions of the CPC, the rejection of the application under 
O IX, rule 13 cannot bar the substantive remedy of appeal under section 96(2) of the CPC." 


[s 96.20] Forum of Appeal 


The value of a suit, that is, the amount or value of the subject-matter thereof, determines 
the forum of suit, that is, the court in which the suit is to be filed. It also determines the 
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forum of appeal, that is, the court to which the appeal lies. What then is the value of a suit for 
the purpose of appeal? Now, a plaintiff may, in his plaint, fix a sum definitely as the amount 
of his claim as in a suit for debt, or he may fix it approximately or tentatively as in a suit for 
accounts or for mesne profits (O VII, rule 2). Where the plaintiff fixes a sum definitely, it is 
that sum which determines the forum of appeal, and not the amount awarded by the decree 
and involved in the appeal. Where the plaintiff fixes a sum approximately, there is a difference 
of opinion as to the forum of appeal. According to the Calcutta High Court, it is the amount 
decreed by the first court as the amount due to the plaintiff which determines the forum of 


appeal.: 


According to the Bombay’ and Allahabad! High Courts, it is the amount determined 
by the first court as the amount due to the plaintiff and accepted by the plaintiff by payment 
of additional court fee which determines the forum of appeal. According to the Madras 
High Court, it is the amount or value of the subject matter as fixed in the plaint, though 
approximately, which determines the court to which the appeal lies and not the amount 
decreed. It has accordingly been held by that court that where in a suit for accounts filed in 
the court of a district munsif whose jurisdiction is limited to suits of which the value does not 
exceed Rs 2,500 the plaintiff fixes his claim approximately at Rs 2,000 and the munsiff passes a 
decree for more than Rs 5,000, the appeal from the munsif's decree lies not to the high court, 
but to the district court.'** In a subsequent case,'* the Allahabad and Patna High Courts 
adopted the same rule as Madras. Where a suit is dismissed by the first court — in which case 
the mesne profits remain undetermined — the sum stated in the plaint determines the forum 


of appeal.'*° 


It has been held by the Supreme Court that raising of objections as to jurisdiction of court 
is permissible when objection is with regard to subject-matter of the suit and not with regard 
to pecuniary or territorial jurisdiction.'*! It has been observed in the above case as follows: 


A distinction, however, must be made between a jurisdiction with regard to subject 
matter of the suit and that of territorial and pecuniary jurisdiction. Whereas in the case 
falling within the former category the judgment would be a nullity, in the latter it would 
not be." 


A full Bench of the High Court of Calcutta has held that where a suit is properly brought 
in the court of a munsiff for recovery of possession of land and mesne profits pendente lite 
are claimed or assessed at a sum beyond the pecuniary jurisdiction of the munsif, the munsif 
has jurisdiction to fix such mesne profits and pass a decree for a sum beyond his pecuniary 
jurisdiction. The value of such a suit for purposes of jurisdiction is the value of the immovable 
property, plus mesne profits up to the date of the suit where such profits are claimed. If a suit 
is rightly entertained as within the jurisdiction of the munsif and a decree passed, his power to 
grant the proper and adequate relief is not affected by any event which increases the value of 
the relief during the pendency of the suit. The forum of appeal is determined by the value of 
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the suit and not by the amount decreed.'*’ The undermentioned decisions'** of the same high 
court must be taken to have been overruled by the Full Bench case. Where on the valuation 
given in the plaint in a suit instituted in the sub-court an appeal would lie to the district court, 
it is not open to the defendant to prefer an appeal against the decree passed therein to the high 
court on the allegation that the suit had been undervalued and that on its proper valuation, 
the appeal would lie to the high court.'*” Nor can the defendant, in such a case, give his own 
valuation in the memorandum of appeal and on the basis of that valuation prefer an appeal 
to the high court, when, on the valuation in the plaint, the proper forum for appeal was the 
district court.” A decree is passed by court M in respect of a cause of action which arose at 
Kadiri. Appeals from decree of court M lie to court C. Subsequently Kadiri is transferred 
to the territorial jurisdiction of court P from which appeals lie to court B. To which court 
does the appeal from the decree lie — to court C or to court B? The answer is, the court B, 
because a transfer of territorial jurisdiction ipso facto effects a transfer of venue.'*” Disposal of 
appeal by presiding officer of appellate court who himself had disposed of the same matter 
in his capacity as presiding officer of trial court, is opposed to established norms and canons 
of judicial procedure. This unawareness that he had earlier dealt with the matter, indicates 
total lack of application of mind. Such action is bound to undermine confidence reposed by 
litigants in the justice delivery system.'** 


On the question of forum of appeal, the Orissa High Court has held that appeal against 
an order on an application under O XXI, rule 97 is to be filed like a regular appeal under 
section 96 of the Code. The valuation of the suit shall determine the jurisdiction of court 
where the appeal is to be filed. The Court-fee has to be paid in terms of clause 11(i) of Sch I] 
of the Court Fees Act, 1870.'* In the above judgement the Orissa High Court followed a Full 
Bench decision of the Andhra Pradesh High Court. The Full Bench decision was in respect of 
an order passed under rule 58 of O XXI of the Code, wherein it has been observed in para 32 


as follows: 


Once it emerges that an order passed under r 58 of O 21 is conferred the status of a 
decree, in the particular context of appeal, Section 96 gets attracted. Section 96 does not 
enumerate the types of decrees that can fall into its fold. Once the outcome of adjudication 
partakes the character of a decree, it gains an entry into the realm of Section 96. The 
contention of the learned counsel for the petitioner that the appeal provided for under 
section 96 are against original decrees and not other kinds of decrees is unacceptable. 
The word ‘original’ in the heading of section 96 signifies the jurisdiction, ż.e. original 
jurisdiction in contradiction to appellate jurisdiction.'”° 


Paragraph 7 of the plaint clearly showed that for the purpose of jurisdiction and advocate 
fees, the value of the property was fixed at Rs one lakh, being its market value. In the very first 
line of para 7, it was stated that for the purpose of the court fees and jurisdiction, the suit was 
valued at Rs 1,08,000. Since it was a suit for declaration, the relief in that regard was valued at 
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Rs 300. For the purpose of deciding whether the appeal lies to the high court or not, the value 
for the purpose of jurisdiction would be material which was Rs one lakh being the market 
value of the property, as mentioned in para 7. Obviously therefore, against the judgment and 
decree of the learned civil judge (senior division), an appeal would lie to the high court in view 
of section 26 of the Bombay Civil Courts Act, 1869, which provided that in all suits, decided 
by a civil judge, of which amount or value of the subject-matter exceeds Rs 10,000 (which later 
on was substituted by Rs 20,000), the appeal from his decision shall be direct to the high court. 
Therefore, the appeal lies to the high court and not the district court.” 


[s 96.21] “Person aggrieved” — Appeal by Third Party 
Sections 96 and 100 of the CPC make provision for an appeal being preferred from every 


original decree or from every decree passed in appeal respectively; none of the provisions 
enumerates the person who can file an appeal. However, it is settled by a long catena of 
decisions that to be entitled to file an appeal, the person must be one aggrieved by the decree. 
Unless a person is prejudicially or adversely affected by the decree, he is not entitled to file an 
appeal.'” 


The Supreme Court has repeatedly held that sections 96 and 100 are provisions for 
preferring an appeal from any original appeal or from a decree in an appeal respectively. The 
two provisions do not enumerate the categories of persons who can file an appeal. The Supreme 
Court relied on Banarsi v Ram Phal to affirm that if a person is prejudicially or adversely 
affected by the decree, he can maintain an appeal.'” 


“Locus” of a person to prefer an appeal in a matter of matrimonial nature is vital as the right 
of privacy of two spouses would be interfered with thereby. The court cannot enlarge the scope 
of “locus” in a case of this nature where the parties are fighting litigations. Allegations made 
by the first respondent in his revision application does not disclose any cause of action for 
maintaining the said application nor does it state as to how and in what manner he would be 
prejudiced if the impugned judgment is allowed to stand. In the aforementioned premise, bona 
fide of the first respondent was also required to be determined by the court.'” 


When the status of the parties in a matrimonial case is not in question, such judgments 
ordinarily cannot be said to be judgments in rem. Even if the said judgment is a judgment 
in rem, the third party herein could not have questioned the same as he could not be said 
to be aggrieved thereby. In that view of the matter, the question as to whether in the instant 
case, the civil court had any jurisdiction to pass the decree in question, takes a back seat.'*° A 
stranger cannot be permitted to file an appeal unless he satisfies the court that he falls within 
the category of “aggrieved persons”. Furthermore, court noted that the expression “person 
aggrieved” means a person whose right or interest is affected and does not include a person 
who suffers from an imaginary injury. The court further discussed about the test that when can 
it grant leave to appeal to a person who is not a party to a proceeding? The Court observed that 
leave to appeal should be granted to those persons who, though not parties to the proceedings, 
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would be bound by the decree or judgment rendered and who would be unable to attack its 
correctness in other proceedings.'”” 


In a suit for specific performance of agreement of sale by vendee, it was held by the Andhra 
Pradesh High Court that third parties claiming title to property agreed to be sold are neither 
necessary nor proper parties to file appeal against decree for specific performance. They can 
resist delivery of possession and it cannot be said that they have no other remedy except an 


appeal y 158 


It may be true that a decree obtained by fraud is a nullity. But the question as to whether 
a decree has been obtained by fraud or not, is again a question which must be raised by a 
person who is interested in the subject matter thereof and not at the instance of a person who 
is a third party. The spouses have a right of privacy. Such a right of privacy not only extends 
to the matrimonial home but also to the matter of dissolution of a marriage. A third party 
who has nothing to do with the relationship of a husband and wife, cannot be permitted 
to intrude into their privacy by preferring an appeal only on one or more of the grounds, 
which do not confer /ocus on the third party to prefer an appeal against the decree passed 
by the learned civil judge.” The third party in relation to his disputes with the appellant 
herein has been pursuing his remedies in appropriate proceedings. What would be the effect 
of the said judgment and decree in a departmental proceeding is required to be determined by 
the appropriate authorities. Only because a departmental proceeding was initiated against the 
appellant on the complaint of third party, he, only thereby, cannot be said to have any Jocus to 
prefer an appeal.’ 


[s 96.22] Who may Appeal 


As a general principle, no one can appeal unless he was a party to the proceedings or was 
treated as such, or the legal representative of the party or unless his privity in estate, title or 
interest is apparent on the face of the record. However, any person having a legal grievance 
which might have deprived him of the benefit or bound by the order passed is certainly entitled 
to the leave. Even in case of doubt as to the existence of the right of appeal, the appellant 


should get the benefit of doubt.'® 
An appeal under this section may be preferred by any of the following persons: 


(i) Any party to the suit adversely affected by the decree,'® or, if such party is dead, by 
his legal representative.'° 


(ii) Any transferee of the interest of such party, who, so far as such interest is concerned, 
is bound by the decree, provided his name is entered on the record of the suit.’ 
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No person, unless he is party to the suit, is entitled to appeal under this section.’ But a 
person who is not a party to the suit, may prefer an appeal with the leave of the appellate court 
and such leave should be granted if he would be prejudicially affected by the judgment and if 
it would be binding on him as res judicata, under Explanation 6 to section 11.'® A person who 
is not a party to a proceeding, can still appeal against the order passed in the proceeding with 
leave of appellate court, provided he would have been a proper party to the preceeding.'®’ Even 
a party to the suit or a proceeding will have no right of appeal against a decision, unless he is, 
in fact, affected by it. Thus, a person who is impleaded as a respondent in a writ petition on 
his own application, is not entitled to appeal against the order therein when there is nothing 
in it prejudicial. to him.'® If a suit is filed against a government officer in his official capacity 
and against the state and is decreed only against the officer, the state has no locus standi to 
file an appeal even though the decreed amount against the officer will have to be paid by 
the government.'® This is because it is only a party who has been adversely affected by a 
decree or order that can appeal from such a decree or order. 7? When in proceedings under the 
Companies Act, 1956, the contention was urged on behalf of the Central Government that 
certain rules framed under the Act were ultra vires and that was accepted by the court and an 
order passed accordingly, it was held that it was not open to the government to prefer an appeal 
against that order and contend that the rules are intra vires as the order was one passed at the 
instance of the government and in its favour.'”! 


A successful party in whose favour a decree has been passed, cannot challenge the decree by 
filing an appeal on the ground that an adverse finding against that party has been recorded in the 
judgment. According to the Bombay High Court the remedy available to such party to challenge 
an adverse finding is to file cross-objection when the opposite party files appeal challenging the 
decree. Where, however, no appeal is filed by the opposite party challenging the decree, the 
adverse finding cannot be challenged by the party in whose favour the decree was passed.'”” 


The question whether a party is adversely affected by a decree is a question of fact to be 
determined in each case according to its particular circumstances. It is clear that if a plaintiff's 
claim is decreed in its entirety and all the issues are found in his favour, the plaintiff cannot 
appeal from the decree. In case the plaintiff's claim is decreed in its entirety, but one of the 
issues is found against him, can the plaintiff appeal from the adverse finding? It has been held 
that he cannot.’ The reason is that the very fact that the decree is entirely in the plaintiff's 
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favour, notwithstanding a finding adverse to him on one of the issues shows that such finding 
was unnecessary to the determination of the plaintiffs suit. It has been stated in the notes to 
section 11, that when a finding on an issue is not necessary to the determination of a suit, such 
finding does not operate as res judicata; and it is an elementary principle that an appeal is not 
admissible on any point that does not operate as res judicata. Where, however the plaintiff had 
sued for alternative reliefs and has been granted relief in respect of one such relief, a question 
arises as to whether he can appeal against the decree which has refused the other relief. The 
trend of decisions is that he cannot appeal, but the point was left open in a Patna case.'”* 


Ina later decision, however, the same high court has held that in such a situation the question 
has to be determined on the averments in the plaint. If the plaint read as whole discloses that 
the plaintiff will be satisfied with either of the reliefs claimed by him, he cannot appeal if one of 
the reliefs is granted. One who gets what he wants is not a “person aggrieved”. But if the plaint 
read as whole gives an impression that of the alternative reliefs one is the main relief and the 
other one is claimed only if it is found that the main relief cannot be granted and is refused, 
the plaintiff can appeal and urge that he is entitled on the facts of the case to the main relief.’ 
Where the order of the appellate court remanding a case becomes final, no appeal can lie 
against the decision of the trial court which implements the directions of the appellate court.'”° 
Similarly, if a suit is brought by A and B, and the suit is dismissed in its entirety, B cannot 
appeal from the decree. And even if one of the issues is found against B, B cannot appeal from 
the finding, for such finding does not operate as res judicata for the reason stated above.'”’ It 
sometimes happens, where there are two or more defendants, that although a suit is dismissed 
as against one of them, in other words, the decree on the face of it is entirely in his favour, the 
decree impliedly negatives the right claimed by such defendant as against the plaintiff and the 
other defendants. In such a case, it has been held that an appeal lies at the instance of such 
defendant on the ground that he is adversely affected by the decree. X owes Rs 2,000 to A. A 
assigns the debt first to B and then to C. C sues A and B to recover the debt, alleging that the 
assignment to B had become void through non-fulfilment of the conditions upon which it 
was made. A decree is passed against A, but the suit is dismissed as against B. Here, the decree 
necessarily implies the finding that the assignment to B had become void, in as much as but for 
such a finding the decree could not have been passed in favour of C who admittedly was the 
second assignee of the debt. B may, therefore, appeal from the decree, though as against him 
the suit was dismissed.’ In a suit by X against A and B with respect to immovable property, 
A pleaded the title of B. Then B died and A was recorded as his legal representative. The suit 
was decreed in favour of X. A is entitled to file an appeal against the decree.” But where a suit 
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is filed against two defendants and a decree is passed which effects the rights of only one of 
them and the defendant so affected allows the decree to become final by omitting to appeal, 
the other defendant cannot, by appeal, challenge the decree, first, because he did not represent 
the co-defendant and secondly, because the decree did not adversely affect his interests and 
therefore he cannot be said to be an aggrieved person.'*° 


In some cases, an appeal may be preferred by a defendant against his co-defendants. A sues 
two Hindu brothers B and C, on a promissory note passed by B for money borrowed by him 
(B) as manager of the family, alleging that B and C were joint, and that the loan was obtained 
by B for family purposes. B does not appear at the hearing. C appears and admits that he and 
B are joint, but denies that the loan was obtained for family purposes. An issue is raised as to 
whether the debt contracted by B was for family purposes. It is found by the court that the 
loan was obtained by B for family purposes, and a decree is passed against B and C. Here C 
can appeal the decree as between himself and B. The rule is that when a court deals with a case 
as raising not only a question between the plaintiff and the defendants, but also as between 
the defendants, one of the defendants can appeal from the decree as between himself and the 
other defendants.'*' An appeal will lie even against a finding if it is necessary and operates as 
res judicata.'® 


[s 96.23] Consideration Before first Appellate Court 


Raising a ground in the form of substantial question of law is not enough unless that question 
of law in fact arises in the case. To find out whether the first appellate court considered the 
reasons given by the trial court, a mere mechanical reading of the two judgments is not enough, 
nor it is enough to find out whether all of the reasons have been re-written in the appellate 
courts judgment or not. What is binding is the finding. Reasons may be same for upholding 
the finding of fact, reasons may be supplemented by the first appellate court in addition to 
the already recorded reasons, the reasons given by the trial court in totality may be considered 
by the first appellate court and sometimes each individual reason may be considered by the 
first appellate court. The questions are, whether, in the process of arriving at a conclusion, 
the first appellate court applied its mind to the facts of the case; whether the first appellate 
courts judgment discloses that the reasons given by the trial court were considered, which 
can be gathered from the reading of the judgment of the appellate court, though the appellate 
court has not quoted or specifically mentioned all the reasons given by the lower court; and 
whether the first appellate court appreciated the evidence in lawful manner and found reasons 
for interference in ultimate decision of the trial court.'® It has long been settled that the first 
appellate court has ample jurisdiction under section 96 of the CPC to appreciate the evidence 
independent to the appreciation done by the trial court and come to its own conclusion.'™ 


It has been held that an appellate court may not interfere with the finding of the trial court 
unless the finding recorded by the trial court was erroneous or the trial court ignored the 
evidence on record. In the instant case, the high court had reversed the decree passed by the trial 
court without discussing oral and documentary evidence and several grounds raised before the 
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trial court. It was held by the Supreme Court that without considering oral and documentary 
evidence, the high court had erred in interfering with the factual findings recorded by the trial 
court and the impugned judgment was therefore set aside. '® 


Where the suit was decided by the judge of the trial court who has not recorded the 
evidence of the parties, and therefore, had no advantage of observing the manner in which 
the witnesses deposed in court, nor could he pass the finding on the basis of demeanour 
of the witnesses, it is the duty of the appellate court to see whether the evidence taken as a 
whole can reasonably justify the conclusion which the trial court arrived at or whether there is 
an element of improbability arising from proved circumstances which, in the opinion of the 
court, outweighs such finding recorded by the trial court. Therefore, it is relevant to consider 
the evidence of the parties in detail.'*° 


In a case of reversal of findings of the trial court by the first appellate court, it was held by 
the Madras High Court that the first appellate court must give its own reasoning by applying 
its mind independently on evidence adduced by parties before the trial court.” 


In an appeal preferred against the judgement of the trial court by the intervenor-defendant, 
the Patna High Court held that the first appellate court was authorised to consider all points 
decided by the trial court in the suit including the issue of title as well as correctness or 
incorrectness of the record of rights. Being the last court of facts, the first appellate court 
is bound to give its own findings and reasoning on all points discussed in the judgment of 
the trial court. It was further observed that the first appellate court is entitled to reverse 
the findings of the trial court after scrutinising the entire materials available on record, 
although the party against whom the findings has been given by the trial court did not 
prefer appeal.'** Where in a suit for declaration of right and title, the appellate court never 
considered the admission made by the defendant in the written statement and surrounding 
evidence and passed orders holding that the plaintiff has title over suit land, the appellate 
order was held to be improper.'*’ 


In a suit for specific performance of contract of sale of immovable property which was 
mortgaged with bank, the evidence on record showed that the plaintiff was willing to purchase 
the property subject to encumbrance. It was held that the grant of the relief of refund of earnest 
money instead of the relief of specific performance by the trial court was improper and the 
reversal of the order of trial court by the first appellate court was justified." 


In exercise of appellate jurisdiction, the manner of disposal is equally important. Thus, 
where the high court dismissed appeal against decree is a suit for specific performance and the 
high court gave a finding regarding adverse possession in a suit for specific performance, it was 
held by the Supreme Court that there was total non-application of mind and no serious effort 
to analyse the various points raised.” 


The first appeal has to be decided on questions of law and of fact. The first appellate 
court being the final court of fact, a litigant needs full, fair and independent consideration of 
evidence at that stage and it is the duty of the first appellate court to deal with all the issues 
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and evidence led by the parties before recording its conclusions. If the appellate court reverses 
findings of the trial court, it has to record its own reasons for such conclusions. °? 


The Supreme Court was seized of a question that whether the high court was right in 
merely deciding the issue of limitation in a first appeal filed under section 96 without going 
into the merits of the case. It was held to be impermissible.” 


The Supreme Court in the above judgment quoted with approval from an earlier decision 
in Rajeshwari v Puran Indoria,'* wherein it has been observed as follows: 
3. Normally, a suit for specific performance of an agreement for sale on immovable 
property, involves the question whether the plaintiff was ready and willing to perform his 
part of the contract in terms of Section 16 of the Specific Relief Act, whether it was a case 
for exercise of discretion by the court to decree specific performance in terms of Section 20 
of the Specific Relief Act and whether there were laches on the part of the plaintiff in 


approaching the court to enforce specific performance of the contract.” 


Since the above factors and other surrounding circumstances were not considered, the 
Supreme Court, is BHELS case (supra) remitted the matter to high court for fresh consideration. 


In other case, where the high court quoted the depositions of witnesses as findings and 
quoted findings of the lower court which had been set aside by high court is an earlier round 
of litigation and did not consider important aspects relating to adverse possession, the Supreme 
Court remitted the matter to high court for consideration de novo. 


Kapadia, J, (as he then was), speaking for the Division Bench in the above case, observed 
as follows: 

In the matter of adverse possession, the courts have to find out the plea taken by the 
plaintiff in the plaint. In the plaint, the plaintiff who claims to be owner by adverse 
possession has to plead actual possession. He has to plead the period and the date from 
which he claims to be in possession. The plaintiff has to plead and prove that his possession 
was continuous, exclusive and undisturbed to the knowledge of the real owner of the land. 
He has to show hostile title. He has to communicate his hostility to the real owner. None 
of these aspects have been considered by the High Court in its impugned judgment. As 
stated above, the impugned judgment is under Section 96 CPC, it is not a judgment under 
Section 100, CPC. As stated above, adverse possession or ouster is an inference to be drawn 
from the facts proved that work is of the first appellate court.” 


The Andhra Pradesh High Court has held that where the appellate court which dealing 
with the actual controversy discussed the matter elaborately, it committed no irregularity even 
if it has taken the task of examining the validity of a particular document in respect of which 
there was neither any issue nor any relief claimed.'”” 


The claim of a plaintiff in a suit for partition was based on a Will executed by his grandfather. 
The plaintiff produced only a certified copy of the Will and defendant also referred to the same 
in his written statement. However, neither party brought the original Will on the record. The 
trial court and the high court without giving any specific finding on the Will decreed the suit. 
The Supreme Court remitted the matter to high court for reconsideration.'”* 
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Where the high court set aside the finding of fact recorded by the trial court without a 
reasoned order, it was held by the Supreme Court that the conclusions reached by the high 
court cannot be endorsed.'” 


CK Thakker, J, speaking for the Division Bench in the above case observed as follows: 


33. Three requisites should normally be present before an appellate court reverses a 
finding of the trial court: 


(i) it applies its mind to reasons given by the trial court; 
(ii) it has no advantage of seeing and hearing the witnesses; and 
(iii) it records cogent and convincing reasons for disagreeing with the trial court. 


34. If the above principles are kept in mind, in our judgment, the decision of the High 
Court falls short of the grounds which would allow the first appellate court to reverse a 
finding of fact recorded by the trial court. As already adverted earlier, the High Court has 
‘virtually’ reached a conclusion without recording reasons in support of such conclusion. 
When the Court of original jurisdiction has considered oral evidence and recorded findings 
after seeing the demeanour of witnesses and having applied its mind, the appellate court is 
enjoined to keep that fact in mind. It has to deal with the reasons recorded and conclusions 
arrived at by the trial court. Thereafter, it is certainly open to the appellate court to come 
to its own conclusion if it finds that the reasons which weighed with the trial Court or 
conclusions arrived at were not in consonance with law.” 


Where, in a suit for permanent injunction, the plea as to non-joinder of necessary parties 
viz non-implement of legal representatives of the deceased defendant was not taken up during 
trial and no evidence was lead on that point and the matter proceeded with the consent of the 
defendant who invited finding without any objection, it was held by the Himachal Pradesh 
High Court that it amounts to abandonment and the plea non-implement cannot be raised by 
defendant for the first time in appeal.” 


In another case, the Himachal Pradesh High Court has held that the duty of the appellate 
court is to discuss the entire evidence, points of law and submissions urged by parties in 
support of their contentions. Where the judgment is not showing the grounds factual or legal 
on the basis of which the appellate court came to a different conclusion than that arrived at 
by the trial court, such judgment cannot be termed as proper. The summary dismissal or mere 
expression of concurrence with the conclusions of the trial court is not contemplated by the 


Code.” 


In a first appeal, the judgment of the trial court showed that on the question of identity 
of the disputed land, the parties adduced evidence, court commissioner was appointed, who 
submitted his report and was examined and only cross-examined. Under these circumstances it 
was held by the Supreme Court that the remand of the matter by high court with direction to 


give opportunities to parties to adduce further evidence on the question of identity of disputed 
land was not proper.” 


In a case relating to fire insurance policy, where the appellate court upheld the reasons given 
by trial court but reduced the amount of damage without giving any reasons, it was held by the 
Supreme Court that the appellate court’s order was liable to be set aside.?” 


199. Jagdish Singh v Madhuri Devi, AIR 2008 SC 2296 : (2008) 10 SCC 497. 

200. Jagdish Singh v Madhuri Devi, AIR 2008 SC 2296, para 33, 34 at p 2302 : (2008) 10 SCC 497. 
201. Ravi Kant v Bhupender Kumar, AIR 2008 HP 31. 

202. Ramji v State of HP, (2008) 2 Shim LC 60. 

203. Gowrammanni v VV Patil, AIR 2009 SC 1998. 

204. Malnad Traders v New India Assurance Co Ltd, AIR 2009 SC 2084 : (2009) 2 SCC 663. 


1144 Sec 96 Part VII—Appeals 


[s 96.24] Decree-Holder May Accept What the Decree Awards Him, and 
Appeal for What the Decree Refuses Him 


If the decree awards the decree-holder a sum smaller than what he claims, he may accept 
the smaller sum and appeal for the balance. He may approbate the decree as to what it awards 
him and reprobate the decree as to what it refuses him.” 


The CPC confers a right upon a plaintiff to pray for one or more reliefs, categorised as 
main and alternative reliefs. A decree may grant or decline all the reliefs. It may also grant 
some of the reliefs claimed and decline others. The Code does not place any bar upon the right 
of an aggrieved plaintiff to file an appeal against that part of the decree which declines relief. 
Even otherwise, where law permits the claim of an alternative relief, like grant thereof would 
not disentitle an aggrieved plaintiff from filing appeal against that part of the decree which 
adversely affects his right. Thus, in a suit for specific performance, where the court granted the 
alternative relief of damages, the plaintiff is not debarred from filing appeal against denial of 
the main relief.?°° 


[s 96.25] Appeal by Defendant, When Suit is Dismissed 


A decree challenged in appeal is reopened and the appellant hearing is a rehearing of the 
whole subject matter and when the decree is passed in appeal, the first decree merges in the 
appellant decree.” An appeal does not lie against mere “findings” recorded by a court unless 
the findings amount to a “decree” or “order”. Where a suit is dismissed, the defendant against 
whom an adverse finding might have come to be recorded on some issue has no right of appeal 
and he cannot question those findings before the appellate court.** 


[s 96.26] Merger of Decrees 


When a trial court decrees a suit and the decree is challenged by a competent appeal, 
the appeal is considered as a continuation of this suit and when the appellate decree affirms, 
modifies or reverses the decree on merits, the trial court decrees said in law to merge in the 
appellate decree, and it is the appellate decree which rules.” But when the decree is passed 
without notice to party that decree will not, in law, be a decree to which he is a party. Equally 
so in the case of an appellate decree.?'° 


[s 96.27] Joinder of Appellants 


It is irregular for defendants with different defences to a suit and with different grounds 
for appeal to join in a single appeal,”"' aliter where the defence is the same.”'? Plaintiff himself 
had said in the plaint, that he was in doubt as to which two sets of defendants was liable and 
sued them in the alternative. In the circumstances, as one set of defendants was held liable, an 
appeal against the other set would not be maintainable.” ? 
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[s 96.28] Cross Suits — Appeal Against One of Two Decrees — Maintainability 


Two cross-suits were filed between the very same parties; the subject matter of dispute was 
the very same property, and the reliefs sought by each plaintiff in their respective suits were 
similar; the trial court, by consent of parties, consolidated the two suits and directed that they 
be tried together. The two suits were decided by a common judgment. As a result of the said 
common judgment, the suit filed by one party was dismissed, whereas the suit filed by another 
party was allowed. Thus, although the judgment was common, it dealt with two separate suits 
and consequently the common judgment resulted in two separate and distinct decrees. The 
party whose suit was dismissed filed only one appeal against the decree whereunder the suit of 
another party was allowed, but did not file any appeal against the decree, wherefore his suit was 
dismissed. It was held in the circumstances that, when two decrees were passed, appeal against 
only one of them was not maintainable.’ 


Admittedly, two suits were filed by the parties against each other. For the sake of convenience, 
the trial court passed a common judgment. The trial of the suits was separate and the judgment 
and decree in the two suits are different. The first appellate court has reversed the result in 
both the suits in a single appeal. That was not permissible in law. Even though the judgment 
is common, for all practical purposes it shall be treated as two judgments and decrees. Hence 
the lower appellate court was not justified in passing the judgment and decree under appeal in 


a single appeal filed before it.7!° 


[s 96.29] Appeal To Be From Each Decree 


The language of the section makes it clear that each decree should be the subject matter 
of an independent appeal and that one appeal against two decrees passed in two different 
suits based on different causes of action is not contemplated.*'® Even in a single suit such as 
a suit for partition, there can be more than one preliminary decree. An order of the court 
directing sale of a certain property, after the passing of the preliminary decree, which cannot 
be conveniently divided among the sharers, amounts to a final adjudication of the rights of 
the parties regarding the manner in which that property has to be divided. Such an order 
amounts to a preliminary decree and can be appealed against.” The principles of merger of 
original decree with appellate decree cannot be invoked to claim protection under the general 
provisions of Bombay Rents, Hotel and Lodging House Rates Control Act, 1947.7!8 


[s 96.30] First Appeal — Request for Issuewise Finding — Not Proper 


First appeal is a valuable right and the parties have a right to be heard both on questions of 
law and on facts and the judgment in the first appeal must address itself to all the issues of law 
and fact and decide it by giving reasons in support of the findings." 


In the regular first appeal, the request to examine conclusions arrived at, and to the district 
judge to give finding on each issue as first appellate court, is not proper.’”° 
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[s 96.31] Finding of Fact — Limited Scope of Interference 


The general rule is that the appellate court should permit the finding of fact rendered by 
the trial court to prevail, unless it clearly appears that some special feature about the evidence 
of a particular witness has escaped the notice of the trial court or there is sufficient balance of 
improbability to displace its opinion as to whether the credibility lies.’ The trial court has 
the advantage of recording the evidence and noticing the demeanour of the witness. In such a 
situation, the view is that the first appellate court should be slow to interfere with the findings 
recorded by the trial court.” 


In a case relating to work contract, the plaintiff challenged the assessment of the work 
made by the defendant. However, the trial court found that the plaintiff did not sign the 
measurement book or give any endorsement thereon. He did not lead any evidence to establish 
taken he get the work measured by any independent agency. On the contrary the trial court 
also found that evidence of the defendant was credible and cogent and work upto only 65% 
and not 95% had been done. Under these circumstances the high court declined to interfere 
in the findings of fact.”*? Where no exceptional circumstances was pointed out by the appellate 
court for dislodging the finding of fact recorded by the trial court on the basis of appraisal 
of oral testimony, it was held by the Allahabad High Court that the appellate court erred in 
upsetting the findings of the trial court on all issues.” 


[s 96.32] Relief 


A money suit was filed by the bank against manufacturer of handloom sarees. The suit 
was decreed by the trial court granting 12 equal quarterly instalments. Considering the loss 
suffered in business owing to drought condition, the appellate court granted six more quarterly 
equal instalments to the defendants.” 


[s 96.33] Sub-section (3): Consent Decrees not Appealable 


Sub-section (3) declares that no decree passed by consent of parties shall be appealable. 
Under the 1882 Code, consent decrees were passed under section 375. Under the present 
CPC,” a consent decree may be passed under O XXIII, rule 3. 


Right of appeal has been given under O XXIII, rule 1(A)(2) to a party who challenges the 
recording of the compromise to question the validity thereof while preferring an appeal against 
the decree. Section 96(3) of the CPC is not barred to such an appeal, because section 96(3) is 
applicable to cases where the factor of compromise or agreement is not in dispute.”” Nothing 
in O XXIII describes that the order passed under rules 1 and 3 thereof, has force of decree and 
none of the provisions contain in the CPC renders an order under O XXIII, rule 1, refusing or 
to allow such an application or the order under O XXIII, rule 3 refusing to record compromise, 
has force or is deemed decree. Though, however an order passed under O XXIII, rule 3 may be 
treated to be a decree, but then again, section 66(3) prohibits appeal against the decree passed 
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by the court with the consent of the parties.?’ An appeal against a consent decree passed in 
presence of counsel of both the parties in not maintainable.””? No appeal lies against a consent 
order appointing an arbitrator.” The bar under section 96(3) does not get attracted when the 
compromise entered into between the parties is disputed. If a part of the compromise decree 


is refused by the court or is not recorded, then also the bar of section 96(3) would not be 
applicable in those cases.”*! 


The rule contained in this sub-section is one of estoppel. Therefore, once a decree is 
passed with the consent of parties and the decree ex facie indicates that the parties thereto had 
given their consent, the decree cannot be challenged in an appeal on grounds such as fraud, 
misrepresentation, coercion etc.” On the other hand, it has been held that where in an appeal 
against a consent decree the ground taken is that there was in fact no agreement between the 
parties, though such an appeal is barred by this section, there could be an appeal by the party 
aggrieved by such consent decree under clause (m) of rule 1 of O XLIII. It is submitted that 
the distinction made between the two classes of cases, namely, those where the factum of 
compromise is in dispute and those in which its legality is in question cannot be sustained 
on principle. Such a distinction is no longer tenable in view of the deletion of clause (m) of 


rule 1 of O XLIII by the Amendment Act, 1976 and which renders the decisions cited below??? 
inapplicable. 


In a case relating to lease of property for residential purposes, where the suit is said to have 
been compromised and a compromise decree was passed, the Supreme Court held that no 


appeal is maintainable against a consent decree in view of the specific bar contained in sub- 
section (3) of section 96 of the Code.” 


Raveendran, J, speaking for the Bench in the above case laid down the law in the following 
words: 


The position that emerges from the amended provisions of Order 23, can be summed 


up thus: 


(i) No appeal is maintainable against a consent decree having regard to the specific 
bar contained in Section 96(3) CPC. 


(ii) No appeal is maintainable against the order of the court recording the compromise 
(or refusing to record a compromise) in view of the deletion of Clause (m) Rule 1 


Order 43. 


(iii) No independent suit can be filed for setting aside a compromise decree on the 
ground that the compromise was not lawful in view of the bar contained in 


Rule 3A. 


(iv) A consent decree operates as an estoppel and is valid and binding unless it is set 
aside by the court which passed the consent decree, by an order on an application 


under the proviso to Rule 3 of Order 23. 


Therefore, the only remedy available to a party to a consent decree to avoid such consent 
decree, is to approach the court which recorded the compromise and made a decree in 
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terms of it, and establish that there was no compromise. In that event, the court which 
recorded the compromise will itself consider and decide the question as to whether there 
was a valid compromise or not. This is so because a consent decree, is nothing but contract 
between parties superimposed with the seal of approval of the court. The validity of a 
ner ae depends wholly on the validity of the agreement or compromise on which 
it is made. 


It has, however, been held by the Jharkhand High Court that in a matrimonial suit 
for passing a decree for dissolution of marriage by mutual consent as contemplated under 
section 13B of the Hindu Marriage Act, 1955, the provisions of O XXIII, rule 3 of the Code 
will not apply and as such an appeal is maintainable against a decree passed under section 13B 
of the Act.”*° 


When a preliminary decree is passed in disregard of the provisions of O XXXII, rule 7 it 
has been held by the Supreme Court in Kausalya Devi v Baijnath Sayal,” that it could not 
be questioned in an appeal against the final decree. By parity of reasoning an order recording 
compromise without complying with O XXXII, rule 7, should not be liable to be attacked 
in an appeal against a decree following therefrom. The CPC does not allow an appeal from a 
consent decree in any case. The deletion of clause (m) of rule (1) of O XLIII shows that it is no 
longer competent to appeal from an order recording the compromise where such compromise 
is not lawful on the ground that where the compromise is not a lawful one, the court has no 
power under O XXIII, rule 3 to record such a compromise. 


This section applies to consent decrees passed in appeal also.” Plaintiff sued upon an 
account stated. The court found that the account stated was a deliberate fabrication and fraud 
and the plaintiff had to fall back on items in the general account. Each of these was found to 
be barred by limitation but defendants consented to a decree for such items as plaintiff could 
prove. A decree was passed on this footing. The Privy Council held that it was a consent decree 
and not appealable and that if it were not a consent decree the plaintiff's claim would have to 
be dismissed.”” In a suit for partition, all the parties are plaintiffs and defendants, and, without 
even one party, the suit cannot proceed, nor can the matter be settled. Where all parties to a 
suit agree to the appointment of a referee and agree to be bound by his decision, the decree 
passed on the basis of the decision of the referee may amount to a “consent decree”. But rule 8 
of the CPC provides for the issuance of notice to all interested persons, in case the suit was to 
be decided by a referee and the parties were to be bound by his decision. If this is not done, 
then there is no agreed appointment of referee and no agreement by all the interested persons 
to be bound by the decision of the referee.”*° 


It has been held by the Rajasthan High Court that a party to a suit whose rights are affected 
by a compromise decree for which he had not consented, is not precluded from assailing the 
validity of the decree by way of an appeal under section 96 of the Code.’ 


[s 96.34] Consent Decree when Appealable 


In the following circumstances, an appeal lies against a consent decree 
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[s 96.34.1] Extraneous Matter 


This omission has been supplied by sub-section (3) of the present section. The said words 
barred an appeal from a consent decree only so far as such decree related to so much of the 
subject matter of the suit as was dealt with by the agreement, compromise or satisfaction on 
which the decree was based. If a consent decree dealt with any matter extraneous to the suit, 
that is, matters that did not relate to the subject matter of the suit, it was held that the decree, 
though passed with the consent of parties, was appealable, and that it should be modified by 
omitting such terms as did not relate to the subject matter of the suit.” As regards the terms 
so excluded, it was held that they might be enforced in a separate suit as a contract.” It would 


also be so under the present CPC.*“* 


[s 96.34.2] When Compromise is Unlawful 
Both under O XXIII, rule 3 and the corresponding section 375 of the Code of Civil 


Procedure, 1882, the agreement or compromise in terms of which the court is invited to pass 
a consent decree must be “lawful”. It was accordingly observed by the High Court of Bombay 
in Goculdas Bulabdas Manifacturing Co Ltd v James Scott, a case under section 375, that 
notwithstanding the declared finality of the decree, an appeal against it would be maintainable, 
where the party against whom the decree was passed alleged that there had been in fact no 
“lawful agreement” arrived at, in which case the condition precedent to the making of the 
decree would not be fulfilled. These observations were mere obiter dicta, but they were adopted 
by the High Court of Madras in Sridharan v Puramathan,* where it was held that an appeal 
would lie from a consent decree if the agreement in terms of which the decree was passed was 
not lawful. The High Court of Allahabad has held that an appeal lies against a consent decree 
when the compromise on which it is based is attacked as unlawful, as, for example, when a 
compromise is entered into on behalf of a minor without the leave of court under O XXXII, 
rule 7, or without the sanction of the Central Board which is required under section 51 of 
the Uttar Pradesh Muslim Wakf Act, 1936,” or when a compromise is entered into by counsel 
without authority.” That is also the view taken by the High Court of Rajasthan.” 


The Patna High Court has held that filing of title suit for setting aside compromise decree 
on the ground that compromise was not lawful is specially barred under O XXIII, rule 3A of 
the Code. The remedy open to plaintiff is to challenge the said decree by preferring an appeal 
under section 96 of the Code.” The Patna High Court placed reliance on a decision of the 
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Supreme Court in the case of Banwari Lal v Chando Devi,” wherein it has been observed as 
follows: 


Section 96(3) of the Code says that no appeal shall lie from a decree passed by the 
Court with the consent of the parties. Rule 1A(2) has been introduced saying that against 
a decree passed in a suit after recording a compromise, it shall be open to the appellant 
to contest the decree on the ground that the compromise should not have been recorded. 
When Section 96(3) bars an appeal against decree passed with the consent of parties, it 
implies that such decree is valid and binding on the parties unless set aside by the procedure 
prescribed or available to the parties. One such remedy available was by filing the appeal 
under Order 43, Rule 1(m). If the order recording the compromise was set aside, there was 
no necessity or occasion to file an appeal against the decree. Similarly, a suit used to be filed 
for setting aside such decree on the ground that the decree is based on an invalid and illegal 
compromise not binding on the plaintiff of the second suit. But after the amendments 
which have been introduced, neither an appeal against the order recording the compromise 
nor remedy by way of filing a suit is available in cases covered by Rule 3A of Order 23. As 
such a right has been given under Rule 1A(2) of Order 43 to a party, who challenges the 
recording of the compromise, to question the validity thereof while preferring an appeal 
against the decree. Section 96(3) of the Code shall not be a bar to such an appeal because 
Section 96(3) is applicable to cases where the factum of compromise or agreement is not 
in dispute. 


[s 96.34.3] Compromise not Showing Ground Relief 
The High Court of Allahabad has held that if a compromise decree for dissolution of 


marriage does not show that any of the grounds specified in sections 10 and 13 of the Hindu 
Marriage Act, 1955 is made out, the decree would be without jurisdiction and that this 
sub-section would not apply to such a decree.” 


[s 96.34.4] Dispute on the Question of Compromise 


When there is a contest on the question whether there was a compromise or not, a decree 
accepting the compromise on resolution of that controversy, cannot be said to be a decree 
passed with the consent of the parties. Therefore, the bar under section 93 (3) of the CPC 
could not have applied. An appeal, and a second appeal, with its limitations would be available 
to the party feeling aggrieved by the decree passed on such a disputed compromise or on a 
rejection of the compromise set up.” 


Balasubramanyan, J, speaking for the three-Judge Bench in the above case, observed as 
follows: 


When on a dispute in that behalf being raised, an enquiry is made (now it has to be 
done in view of the proviso to Order XXIII Rule 3 of the Code added by Act 104 of 1976) 
and the suit is decreed on the basis of a compromise based on that enquiry, it could not 
be held to be a decree passed on consent within the meaning of section 96(3) of the Code. 
Section 96(3) contemplates non-appealability of a decree passed by the court with the 
consent of parties. Obviously, when one of the parties sets up a compromise and the other 
disputes it and the court is forced to adjudicate on whether there was a compromise or not 
and to pass a decree, it could not be understood as a decree passed by the court with the 
consent of parties.” 
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In a compromise of a suit, one party raised dispute with respect to the terms of the 
compromise and the objecting party requested the court not to pass a decree on the basis of the 
consent. But dispute objections the court passed decree in terms of the consent. The Gujarat 
High Court held that in the face of the controversy regarding terms of consent it cannot be 
said that the decree was passed with the consent of parties and as such appeal under section 96 
would be maintainable.” 


[s 96.35] Practices 


The Privy Council has said that when a decree or any part of a decree is by consent of parties, 
it should always so appear on the face of the decree when drawn up.’ The terms of a decree 
agreed to between the parties need not be in writing. It is enough if the judgment discloses that 
the decree or order which came to be passed was on the basis of consent of the parties.” There 
was a question whether the appeal itself is not maintainable. A preliminary contention and 
prolonged arguments about the entertainment of the appeal had been urged. For the purpose 
of this interlocutory matter, it can be assumed that the appeal was maintainable. There are 
compulsive situations, however, where the exercise of the appellate jurisdiction is mandated to 
avert a possible deflection of the course of justice, when the affected party is relegated to the 
routine process of fighting the interlocutory matter under the normal procedure of O XXXIX, 
rule 4.* The rule of practice, which has almost the force of law, is that the appellate court does 
not reverse a finding of fact rested on proper appreciation of the oral evidence.” 


[s 96.36] Award of Lok Adalat — Not Appealable 


The Lok Adalat will pass the award with the consent of the parties, therefore there is no 
need either to reconsider or review the matter repeatedly, as the award passed by the Lok Adalat 
shall be final, even as under section 96(3) of CPC it is stated that “no appeal shall lie from a 
decree passed by the Court with the consent of the parties”. The award of the Lok Adalat is an 
order by the Lok Adalat under the consent of the parties, and it shall be deemed to be a decree 
of the civil court, therefore an appeal shall not lie from the award of the Lok Adalat as under 
section 96(3) CPC.**! 


However, where parties who entered into compromise has no power to enter into compromise 
and the compromise had been effected by playing fraud, it was held that the award passed by 
Lok Adalat on the basis of such compromise is not settlement and is void. Therefore, appeal 
against such an award would be maintainable under section 96 of the Code.” 


[s 96.37] Procedure for Setting Aside Consent Decrees 


Sub-section (3), in so far as it bars an appeal from consent decrees, gives effect to the 
principle that, a judgment by consent, acts as an estoppel.”® In the case of a consent decree, 
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the Privy Council refused to entertain an appeal or to consider the sufficiency or otherwise of 
the consent as the decree could only be set aside by substantive proceedings appropriate to that 
particular remedy.*™ A consent decree can be set aside on any ground which would invalidate 
an agreement, such as misrepresentation, fraud or mistake.*® This can only be done by a suit, 
and a consent decree cannot be set aside by an appeal,” of a review,”” or by a rule obtained on 
a motion.” But the court in its inherent jurisdiction, may set aside an interlocutory consent 
order which is not a final order or judgment.*” Where in the facts and circumstances of 
the case, the plaintiffs amendment did not change the nature and character of the suit, the 
amendment could be allowed at the appellate stage as that did not cause any prejudice to the 
defendants.” 


But an appeal from an order recording a compromise under O XXIII, rule 3, is not 
incompetent if the decree is passed before the appeal.”' This is no longer the position in 
view of the fact that clause (m) of O XLIII, rule 1 which provided that an order under 
O XXIII, rule 3 recording or refusing to record an agreement, compromise or satisfaction was 
an appealable order has been deleted by the Amendment Act, 1976. In some cases, it may be 
done by an application for a review.’”” But it cannot be done by a rule.*”’ 


It is no doubt true that the appellants-plaintiffs could have approached the trial court under 
the proviso to rule 3, O XXIII, CPC, but they can also challenge the decree in appeal under 
section 96(1), CPC before the high court. However, when high court has already entertained 
the appeal against the consent decree passed by the trial court, then, merely because they have 
alternative remedy of approaching the trial court by way of application under the provision 


to rule 3 of O XXIII, it would not be a ground for the high court not to entertain this appeal 


on merits.?”4 


[s 96.38] Subsequent Events 


A-court (including a court of appeal) should take into account developments subsequent 
to the commencement of the litigation. When the relief, otherwise awardable at the date of 
commencement of the suit, would become inappropriate in view of the changed circumstances, 
the court should mould the relief in accordance with the changed circumstances, whenever it is 
necessary to do so, for shortening the litigation or doing complete justice. This is particularly 
so in the case of matrimonial proceedings, proceedings relating to guardianship, etc, where the 
interests involved are not merely those of the immediate parties to the litigation, but also those 
of society and of the future generation. In the instant case, custody of a girl was awarded under 
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section 25 of the Guardians and Wards Act, 1890, to her mother, at a time when the girl was 
under five years of age. During the pendency of the litigation, the girl attained the age of five 
years. The high court proceeded to dispose of the appeal on the merits, taking note of the fact 
that as the girl had completed the age of five years, the mother could not claim the custody as 
a matter of right.” 


Ordinarily, the rights of the parties stand crystallized on the date the suit is instituted 
before a court and only the same set of facts must be considered by such court. Relying on 
the said principle, a decision of the high court made in an appeal under section 96 of the 
CPC was challenged before the Supreme Court in Gaiv Dinshaw Irani v Tehmtan Irani.*”° 
The Supreme Court upheld the order of the high court and held that in the interest of justice, 
a court, including a court of appeal under section 96 is not precluded from taking note of 
developments subsequent to the commencement of the litigation, when such events have a 
direct bearing on the relief claimed by a party or on the entire purpose of the suit and hence 
the courts taking note of the same should mould the relief accordingly. 


An appellate court can take note of events that have taken place since the judgment of the 
trial court. In a suit by landlord for eviction, the high court in second appeal, can take note of 
the fact that: 


(i) landlord’s children have since grown up and so his family has increased; 


(ii) tenant’s sons have shifted to another house, one son has gone to foreign country, 
daughter has got married and wife has expired.”” The case of Pasupaleti v Motor and 
General Traders,’ was followed. 


[s 96.39] Decisions of the Court Extra Cursum Curiae 


Sometimes it happens that parties to a suit or proceeding refer the matter for the decision 
of the court. The question is whether such a decision when given is open to appeal. When the 
parties invite the court to adopt a procedure extra cursum curiae and give a decision agreeing to 
be bound by it, such a reference is not one under the Arbitration Act. Such a decision amounts 
to a decree but is not open to appeal.’”” Hence, the language used in decisions for such a decree 
is that such a decision is ‘in the nature of an award’ or ‘as if it is an award’.”*° Where the dispute 
related to the value of improvements made by a mortgagee in possession and the parties filed a 
joint statement asking the court to make a local inspection, peruse the documentary evidence 
in the case and give its decision and agreed that they would abide by that decision, it was held 
that the procedure agreed to was extra cursum curiae and no appeal lay against the decision.”*! 
But where the procedure adopted is one prescribed and followed in courts, the fact that the 
parties agreed to dispense with oral evidence and take the decision of the court on the materials 
on record would not make it a consent decree so as to bar an appeal.’*’ Likewise, an agreement 
between the parties that they would not adduce oral evidence and that the court might give 
a decision against the party on whom the onus of proving the case lay, would not make the 


275. Raj Kumar Gupta v Barbara Gupta, AIR 1989 Cal 165 (DB). 

276. Gaiv Dinshaw Irani v Tehmtan Irani, AIR 2014 SC 2326 : (2014) 8 SCC 294. 

277. Basti Chand v Dharamvir, AIR 1989 Raj 135. 

278. Pasupaleti v Motor and General Traders, AIR 1975 SC 1409. 

279. Re Joghee Gowder, (1956) 1 Mad LJ 234. 

280. Arti v Registrar, HCOS AIR 1965 Cal 3. 

281. Guddappa Roy v Ramanna Banta, AIR 1957 Mad 95 : (1956) 2 ML] 504 : 69 LW 163; Rohtas Insustries 
Ltd v PN Gour, AIR 1957 Pat 700. 

282. Kotamma v Mangamma, AIR 1957 Pat 700 : (1956) Andh WR 517 : 1956 Andh LT 639. 


1154 Sec 96 Part VIJ—Appeals 


decree passed a consent decree and it would be open to the party aggrieved to appeal against it 
on the ground that the onus had been wrongly thrown.”*? Where counsel for the parties agreed 
that a decree might be passed on the basis of the decision of the court on issue (1) without 
reference to other issues and the court acting on this agreement decreed the suit, it was held 
that the defendant was entitled to file an appeal against it and challenge the correctness of the 
decree on issue (1).*** Where the parties agreed that the court should authorise a commissioner 
to take additional evidence and that that order should not be appealable, that does not render 
the ultimate decree passed in the suit, a consent decree.” Mere acceptance by a party of an 
order offered by the court has been held not to amount to consent.” Where the terms of 
the decree were not agreed to by the parties but imposed upon them by the court, there is 
no consent decree and an appeal against it is not barred.**” A decree passed on the strength 
of a special oath administered in pursuance of an agreement thereto between the parties is a 
consent decree and is not appealable.”** Where, in a suit, the plaintiff agrees to be bound by 
the statement of the defendant on oath, the decree passed on the basis of such a statement is 
not a consent decree.”®” 


[s 96.40] Appeal is a Continuation of the Suit 


In theory, the appeal is only a continuation of the hearing of the suit.” Accordingly, the 
word “suit” in section 15 of the Uttar Pradesh Temporary Control of Rent and Eviction Act, 
1947 has to be understood to include an appeal. The result is that although at the time of the 
institution of the suit for eviction, section 15 was not in force in the area where the rented 
premises are situated, if at the time of appeal it was brought in force in that area, the tenant in 
appeal becomes entitled to its protection.”” 


[s 96.41] Dismissal of Application for Condonation of Delay and Appeal is 
Decision of Appeal 


An appeal presented out of time was nevertheless an appeal in the eye of law for all purposes 
and an order dismissing the appeal was a decree that could be the subject of a second appeal. It 
was also held that rule 3A of O XLI introduced by Amendment Act 104 of 1976 to the CPC, 
did not in any way affect that principle. An appeal registered under rule 9 of O XLI of the CPC 
had to be disposed of according to law and a dismissal of an appeal for the reason of delay in 
its presentation, after the dismissal of an application for condoning the delay, is in substance 
and effect a confirmation of the decree appealed against.?” 
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Thus, the position that emerges on a survey of the authorities is that an appeal filed along 
with an application for condoning the delay in filing that appeal when dismissed on the refusal 
to condone the delay is nevertheless a decision in the appeal.” 


The order passed by appellate court allowing appellant to file copy of decree at the time of 
final hearing amounts to condonation of delay in filing appeal.’” 


[s 96.42] Amendment of Pleadings 


Plaintiff failed in his plea of invalidity of will. He wanted to amend the plaint to include pleas 
based on certain partition and section 14(1) of the Hindu Succession Act, 1956. Amendment 
was held to be setting up a different cause of action and cannot be allowed in appeal.” Where 
in the facts and circumstances of the case, the plaintiff's amendment did not change the nature 
and character of the suit, the amendment could be allowed at the appellate stage as that did not 
cause any prejudice to the defendants.*”° 


[s 96.43] Appeal Disposed of No further Orders can be Passed by Court on 
Application of Parties 


After the dismissal of first appeal by the high court, property stood vested with both sisters 
and they became absolute owners and property no more remain custodia legis. The appointment 
of joint receiver came to an end and they stood discharged. As such, there was no need for the 
Division Bench to consider the application filed by the applicant.?”” 


Thus, the high court had no jurisdiction to pass any order on subsequent application filed 
by parties in that matter.*”* 


When an appeal is dismissed and finally disposed of, he becomes functus officio and all 
applications pending adjudication before the appellate court become infructuous. Thus, after 
dismissal of the appeal where the appellate court further passes order to dismiss a pending 
application under O VI, rule 17 of the Code, the order is improper.” Where in a first appeal 
before the high court, an application an application under O XLI, rule 27 of the Code was 
filed for acceptance of additional evidence and the high court dismissed the appeal without 
considering the said application, it was held that the order was liable to be set aside and the matter 
remitted for consideration of the application for additional evidence in accordance with law. 


[s 96.44] Sub-Section (4) — Restriction on Right of Appeal from Decrees of 
Courts of Small Causes 


This sub-section is new, having been inserted by the Amendment Act, 1976. Though the 
section provides for appeals against every decree, the new sub-section restricts that right and 
bars appeal from facts against decrees passed in suits cognizable by the courts of small causes 
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and where the amount or value of the subject matter of the suit does not exceed three thousand 
rupees. The sub-section has been enacted to bring the section in line with the Presidency Small 
Cause Courts Act, 1882 and the Provincial Small Cause Courts Act, 1887 which contain 


similar restriction. 


It should not be forgotten that right of appeal is not an inherent right, but it is essentially a 
creature of statute. Unless the statute gives the right of appeal, the same does not exist. At the 
same time, it cannot be disputed that once such right is conferred by a statute, it becomes a 
vested right; however, the same can always be subjected to conditions which may be imposed 
by the legislature, in which case a party would not be entitled to exercise such right without 
fulfilment of those conditions. Bearing in mind this well settled principle of law, if one peruses 
sub-section (4) of section 96, it is apparent that the same comprises two conditions relating to 
the exercise of right of appeal against a decree passed by the civil court. The first condition is 
that, for the purpose of regular appeal against a decree, the valuation of the suit has to exceed 
Rs 10,000. Otherwise, the second condition is that the interference by the appellate court can 
only be on the point of law and not otherwise. Therefore, the contention that the petitioner 
has no right of appeal, cannot be accepted.*”! 


In respect of appeal from decrees passed by Courts of Small Causes, a very unusual question 
arose before a Division Bench of the Calcutta High Court. In a suit the plaint was not returned 
by the Court Small Causes and the suit was decided by that Court. An appeal was filed against 
the decree on the ground that sub-section (4) of section 96 permitted filing of an appeal 
against a decree of a Court of Small Causes where the value of the subject-matter does not 
exceed Rs 10.000/-. Repelling the plea, the Division Bench held that section 96(4) has no 


application in such cases.*” 


The legal aspect involved in the matter has been explained by the Division Bench in the 
following way: 


7. According to the Presidency Small Causes Courts Act, all money decree of the nature 
cognizable by the Presidency Small Causes Court and decided by such Court is final 
and no appeal lies against such decree. There is a similar provision also in the Provincial 
Small Causes Court Act. However, Sub-section (4) of Section 96 of the Act (sic) has been 
introduced for the purpose of giving right of appeal against decree passed by an ordinary 
civil Court in respect of a suit which is of the “nature cognizable by Court of Small Causes”, 
but the plaint of which has been returned by the Court of Small Causes as the question of 
title is involved in such suit. 


8. Therefore, if a suit of the nature cognizable by Courts of Small Causes is not decided 
by such Court in view of involvement of question of title and consequently, is returned to 
an ordinary civil court for disposal, a decree passed by such ordinary civil Court in this type 
of suit is appealable in terms of Section 96(4) of the Act.(sic). 


9. In the case before us, the plaint was not returned by the Court of Small Causes and the 
suit was decided by such Court. Therefore, Section 96(4) of the Code of Civil Procedure 


has no application. 


10. The use of the phrase “from a decree in any suit of the nature cognizable by Courts of 
Small Causes” itself signifies that if a decree is passed by the Court of Small causes without 
returning the plaint, there is no scope of appeal and for that reason the legislature has not 
used the phrase “from a decree of any suit passed by Courts of Small Causes.” 
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[s 96.45] Death of One of Appellants 


Laws of procedure are meant to regulate effectively, assist and aid the object of doing 
substantial and real justice and not to foreclose even an adjudication on merits of substantial 
rights of citizen under personal, property and other laws. Procedure has always been viewed as 
the handmaid of justice and not meant to hamper the cause of justice or sanctify miscarriage 
of justice. A careful reading of the provisions contained in O XXII of the CPC as well as the 
subsequent amendments thereto, would lend credit and support to the view that they were 
devised to ensure their continuation and culmination into an effective adjudication and not to 
retard the further progress of the proceedings and thereby non-suit the others similarly placed 
as long as their distinct and independent rights to property or any claim remain intact and 
are not lost forever due to the death of one or the other in the proceedings. The provisions 
contained in O XXII are not to be construed as a rigid matter of principle but must ever be 
viewed as a flexible tool of convenience in the administrating of justice.” 


Where, in the appeal, there was death of one or the other appellant, an application for 
setting aside abatement, condonation of delay and bringing legal representatives on record 
was made and the main appeal was on file before the high court, and in such circumstances, 
an order by the high court rejecting application of legal representations would result in grave 
injustice to remaining appellants by denying them of their right to have an adjudication of 
their claims on merits and such order was found liable to be set aside by the Supreme Court.> 


[s 96.46] Bar of Limitation — Effect 


As soon a court decides that a particular suit or appeal or application is barred by limitation, 
then, the only course left to the court is to dismiss that suit or appeal or application. This is for 
the simple reason that being time barred, if such suit, appeal or application is not maintainable, 
the court cannot proceed to decide the issues involved therein on merits.* 


[s 96.47] Power of Court 


See notes under the same heading under section 47. 


The Supreme Court has held that a suit is ordinarily tried on the issues raised by the parties. 
Additional issues which do not arise for consideration in suit or appeal cannot be framed by 
court on its own.” 


SB Sinha, J, speaking for the Division Bench in the above case observed as follows: 


We, therefore, are of the opinion that the High Court was not correct in framing the 
additional issues which did not arise for consideration in the suit or in the appeal. Even 
otherwise, the High Court should have formulated the points for its consideration in terms 
of Order XLI, Rule 31 of the Code. On the pleadings of the parties and in view of the 


submissions made, no such question arose for its consideration.’ 


The Supreme Court also observed in the above case, as follows: 


Scope and ambit of jurisdiction of the High Court in determining an issue in an appeal 
filed in terms of Section 96 of the Code of Civil Procedure (which would be in continuation 
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of the original suit) and exercising power of judicial review under Articles 226 and 227 of 
the Constitution of India would be different. While in the former, the court, subject to 
the procedural flexibility has laid down under the statute is bound to act within the four 
corners thereof, in adjudicating a lis in exercise of its power of judicial review, the High 
Court exercises a wider jurisdiction, No doubt, the court in an appropriate case, even in a 
civil suit may mould a relief but its jurisdiction in this behalf would be confined to Order 
VII, Rule 7 of the Code of Civil Procedure.™ 


Where criminal proceedings are initiated on the basis of observations made in civil suit, the 
appellate court in appeal against decree can go into the correctness of the observations made by 


the lower court. But filing of an independent criminal proceeding is not barred by any statute. 
Therefore, stay granted to criminal proceedings is improper.*"° 


[S 97] Appeal from final decree where no appeal from preliminary decree.— 
Where any party aggrieved by a preliminary decree passed after the commencement of 
this Code does not appeal from such decree, he shall be precluded from disputing its 
correctness in any appeal which may be preferred from the final decree. 


SYNOPSIS 


[s 97.1] lett... 11e To SA A che. lick, ’ Two Preliminary Decrees ............+.. 

ls O72). Preliminary DecKee rd ehsene onde sores 1158 | [s 97.6] Final Decree Passed Prior to or 

[s 97.3] Appeal from Preliminary Decree.... 1159 During Pendency of Appeal from 

[s 97.4] Where Preliminary Decree not Preliminary Decree ..............ssss00s- 1161 
Loe ia MY e a 


[s 97.1] Object 


The object of the section is that questions which have been urged by the parties and decided 
by the court at the stage of the preliminary decree will not be open for re-agitation at the stage 
of the preparation of the final decree, and would be taken as finally decided if no appeal has 


been preferred against the preliminary decree.*"’ 


[s 97.2] Preliminary Decree 
(a) Definition.—For definition of preliminary decree, see section 2(2). 


(b) Scope.—Section 97 provides that where any party aggrieved by a preliminary decree, 
passed after commencement of this code does not appeal from such decree, he shall be precluded 
from disputing its correctness in any appeal which will be preferred from the final decree. 
Thus, in view of section 97 of the CPC finality is attached to the preliminary decree. If no 
appeal is filed against the preliminary decree, its correctness cannot be disputed in any appeal 
which may be preferred from the final decree. If this is so and this has been the intention of 
the legislature, then it would be going against the wisdom of the legislature to permit appellant 
to raise the same question going to the root of the preliminary decree in an appeal from final 
decree, which was already raised and decided during the appeal against preliminary decree. 
Likewise, those questions cannot be permitted to be raised in the second appeal.*”” 
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The Supreme Court held that property can be added in the list of properties in the decree 
after a preliminary decree is passed in a partition suit. It was observed that a decree, whether 
preliminary or final is the formal expression of an adjudication, which, so far as regards the 
court expressing it, conclusively determines the rights of the parties with regard to all or any of 
the matters in controversy in the suit. The court, therefore, may not have a suo motu power to 
amend a decree but the same would not mean that the court cannot rectify a mistake. Hence, 
section 97 would not be a bar to file an application for amendment of a decree to rectify a 
mistake of the court.’ 


[s 97.3] Appeal from Preliminary Decree 


A perusal of the provision of section 97 of CPC will go to show that any party aggrieved by 
a preliminary decree is under an obligation to file an appeal from such decree, but if he declines 
to avail of this opportunity, he cannot thereafter dispute the correctness of the preliminary 
decree when preferring an appeal against the final decree. In other words, in the event of 
failure to prefer an appeal against a preliminary decree, the preliminary decree is deemed to 
have attained finality.*" 


The section expressly excepts preliminary decrees from the position assigned to interlocutory 
orders, precluding an appellant from impeaching them in the course of an attack upon 
the final decree. This is because a preliminary decree, unless it is appealed against, finally 
adjudicates the rights and titles of the parties.’ The final decree in its nature, is dependant 
and subordinate as it is a decree which has been passed as a result of proceedings directed and 
controlled by the preliminary decree and based thereon.” Matters decided by a preliminary 
decree cannot therefore be re-agitated at the time of the final decree.’ In a suit for partition 
where a preliminary decree is passed, at the time of passing of the final decree it was not open 
to the respondent to raise the contention that he was a tenant of the suit premises. Section 97 
of the CPC specifically provides that where any party aggrieved by the preliminary decree does 
not appeal from the said decree, he is precluded from disputing its correctness in any appeal 
which may be preferred from the final decree.*!® 


The court reiterated its earlier stand that where an appeal against preliminary decree is 
filed after passing of the final decree, the right of the party does not get anywhere affected by 
the subsequent passing of the final decree. Furthermore, the court observed that there is no 
provision in the Code that says that an appeal against a preliminary decree becomes defunct by 
the passing of a final decree pending the appeal.*!” 


The finality of a decree or judgment does not depend on the executability of a decree. 
The court may pass a decree declaring the rights of parties. In such decrees, there may be no 
executable mandate. Nevertheless, issues raised and decided in those cases are binding on the 
parties and conclusive between the parties in later suits. Section 97 is certainly an indication 
that matters decided by the court in a preliminary decree should be regarded as embodying 
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the final decision on those matters, as far as the parties are concerned. The points decided in a 
preliminary judgment in a partition suit will estop the parties on the principle of res judicata 
from contending the same point in a later suit.” 


The Calcutta decisions under the Code of Civil Procedure, 1882 are now obsolete. The 
general trend of these decisions was in the opposite direction. According to these decisions, a 
party aggrieved by an order in the nature of preliminary decree was not bound to appeal from 
the order; though the order was appealable as a decree, he was at liberty to wait until the final 
decree was passed, and then to dispute the correctness of the order in an appeal from the final 
decree, though the period of limitation for an appeal from the order had then expired. Thus, it 
was held that when an order was passed in a suit for dissolution of partnership and accounts, 
declaring the shares of the parties and referring the case to a commissioner for taking accounts, 
it was open to the party aggrieved by the order to dispute its correctness in an appeal from the 
final decree, though no appeal was preferred from the order, and the period prescribed by the 
law of limitation for appealing from the order had then expired.’ In subsequent case, it was 
held by a full bench of that court in Khadem Hossein v Emdad Hossein,” that where an order 
was passed in a suit for partition, declaring the rights of the parties,*”’ it was open to the party 
aggrieved by the order to dispute its correctness in an appeal from the final decree, though no 
appeal was preferred from the order within the time allowed by law. The contrary had been 
laid down in an earlier case decided by the same high court,” but that decision was dissented 
from by a majority of the full bench in Khadem Hossein’s case. Under this section omission to 
prefer an appeal from a preliminary decree precludes objections to it in an appeal from the final 
decree.” Thus, it has been held that when a preliminary decree in a partition suit was passed 
by consent without complying with the provisions of O XXXII, rule 7(1), and no appeal was 
preferred against it, its validity cannot be questioned in an appeal against the final decree.*”° 
Where the preliminary decree declared the liability of the defendant to pay compensation, and 
there was no appeal against it, its correctness could not be attacked in an appeal against the 
final decree.*”” A contention that the defendant is a man of unsound mind, cannot be urged in 
an appeal against the final decree, as it could have been put forward at the trial of the suit, nor 
a contention that the award of mesne profits in the preliminary decree was not legal.*”* A claim 
by the manager of a tarwad to a fourth share in certain properties alleged to be self-acquired 
cannot be put forward for the first time in an appeal against the final decree.*” It is to be noted 
that the present section applies only to preliminary decrees passed after the commencement 


of the GPC” 


As per section 97, CPC, if a person aggrieved by the preliminary decree has not preferred 
an appeal from such decree, he or she is not allowed to dispute the correctness of the findings 
in the preliminary decree in an appeal filed against the final decree. In Selvi v Gopalakrishnan 
Nair®', an aggrieved defendant had not preferred an appeal against the preliminary decree 
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but he contested the findings thereof in an appeal against the final decree. Keeping in view 
the peculiar facts and circumstances of the case, where the trial court had not enquired into 
consistent averments made by the defendant disputing the boundaries and description of the 
suit property, the apex court made an exception and remanded the case back to the trial court 
to decide the disputed question on the basis of evidence. 


[s 97.4] Where Preliminary Decree not Drawn Up 


A right of appeal under this section arises only when a preliminary decree is “passed”, that 
is, drawn up. It is the duty of the court, and not of the parties, to see that a decree is drawn up. 
Unless a decree is drawn up, there is no appeal. Therefore, the provisions of this section do not 
apply unless the preliminary decree is drawn up.” 


[s 97.5] Two Preliminary Decrees 


According to a decision of the Bombay High Court, the CPC contemplates only one 
preliminary decree.” But this observation requires modification. In the view of the Calcutta 
High Court, there can be, in exceptional cases, more than one preliminary decree.’ So far as 
partition suits are concerned, if an event transpires after a preliminary decree has been passed 
which necessitates an alteration in the shares already determined, the court can and should 
do so and if there is dispute in that regard, the order of the court deciding such a dispute and 
altering the shares is a decree which is appealable.*” 


[s 97.6] Final Decree Passed Prior to or During Pendency of Appeal from 
Preliminary Decree 


A Full Bench of the Calcutta High Court, after an exhaustive review of the case law, has 
held that an appeal from a preliminary decree is not incompetent if the final decree is passed 
before it is presented, and that in such a case, it is not necessary for the party aggrieved by the 
preliminary decree to appeal against the final decree, if the final decree, apart from being based 
on the preliminary decree, is otherwise correct.**° Chief Justice Rankin said that the function 
of the final decree is merely to restate and apply with precision what the preliminary decree 
has ordained; that the decrees being in the same suit, the court in appeal from the preliminary 
decree, as it has power to reverse or vary the preliminary decree, has also the power to affect 
the final decree; that as the right of appeal from the preliminary decree is given without any 
qualification, the passing of a final decree is no bar to the institution or hearing of any appeal 
against the preliminary decree; that if the preliminary decree is set aside the final decree is 
superseded whether the appeal was brought before or after the passing of the final decree: 
and that the court when setting aside or varying the preliminary decree can and should give 
directions for setting aside or varying the final decree if the existence of the final decree is 
brought to its notice as in all cases it should be. The Bombay High Court has taken a similar 
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view.’ Even apart from special directions, the principle is well-settled “that orders and decrees 
which are subordinate and dependent on earlier orders and decrees could remain in force so 
long as the order or decrees on which they are dependent are not reversed or superseded” 2 
Where an appeal has been preferred against a preliminary decree, and during its pendency a 
final decree is passed, that is no bar to the hearing of the appeal against the preliminary decree, 
as the final decree will be governed by it.*” 


The abovementioned judgment has the effect of overruling previous Calcutta decisions 
which had held that after the final decree, an appeal from the preliminary decree was 
incompetent,™° or infructuous as the final decree cannot be contingent on the result of the 
appeal from the preliminary decree, and that if the final decree is passed after institution 
of the appeal from the preliminary decree, the latter should be amended to include an appeal 
from the final decree.*” 


The Madras and Allahabad High Courts had held that an appeal from the preliminary 
decree is competent although no appeal has been filed against the final decree, and that after 
the preliminary decree is set aside, the final decree fails with it.” The same view had been 
taken by the Lahore High Court. If after the passing of the final decree, an appeal from the 
preliminary decree is dismissed, the decree-holder has a right to apply for a second final decree 
in conformity with the appellate decree. He may exercise this right within three years of the 
date of the appellate decree.” 


[S 98] Decision where appeal heard by two or more Judges.—(1) Where an 
appeal is heard by a Bench of two or more Judges, the appeal shall be decided in 
accordance with the opinion of such Judges or of the majority (if any) of such 
Judges. 

(2) Where there is no such majority which concurs in a judgment varying or 
reversing the decree appealed from, such decree shall be confirmed: 


Provided that where the Bench hearing the appeal, is *“°[composed of two or other 
even number of Judges belonging to a Court consisting of more Judges than those 
constituting the Bench] and the Judges composing the Bench differ in opinion on a 
point of law, they may state the point of law upon which they differ and the appeal 
shall then be heard upon that point only by one or more of the other Judges, the such 
point shall be decided according to the opinion of the majority (if any) of the Judges 
who have heard the appeal including those who first heard it. 


337. Baswant v Kallappa, AIR 1938 Bom 222 : (1938) 40 Bom LR 164. 

338. Rangaiah v Kunela Peddireddi, AIR 1957 AP 330; Kanakiah v Laksshmayya, AIR 1950 Mad 218 : (1950) 
2 Mad LJ 379; Varadarajan v Venkatapathi Reddi, AIR 1953 Mad 587 : (1953) 1 Mad LJ 148. 

339. Uppala Subbaiah v Chitrala Narasimhaloo, AIR 1956 Hyd 161 : (1956) ILR Hyd 45. 

340. Mackenzie v Narsingh Shai, (1909) 36 Cal 762. 

341. Gopal Chandra v Abdur Rahim, AIR 1927 Cal 492 : (1927) 54 Cal 328; Jogendra Narayan v Satyendra, 
AIR 1925 Cal 790 : (1925) 29 Cal WN 640. . 

342. Khirodomoyi v Adhar, (1913) 18 Cal LJ 321; Chandumal v Motilal, AIR 1926 Bom 43 : (1925) 27 Bom 
LR 1942; Nanibala v Ichhamoyee, AIR 1925 Cal 218 : (1925) 40 Cal LJ 29. 

343. Lakshmi v Maru, (1914) 37 Mad 29; Ramuvien v Veerappudayan, (1912) 37 Mad 455; Kanhaiya 
Lal v Tribeni, (1914) 36 All 532 (FB). y 

344, Gurmukh Singh v Shiv Ram, AIR 1935 Lah 482 : (1935) 17 Lah 53. 

345. Ramaswami v Pakkiri, AIR 1924 Mad 65 : (1934) 66 Mad LJ 24. 
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*47[(3) Nothing in this section be deemed to alter or otherwise affect any provision 
of the letters patent of any High Court]. 


SYNOPSIS 


[s 98.1] Changes in the Section... [s 98.9] Where Judges Differ on a Point 
974 a OS or alana Ai lier spol 1163 of Law, but do not State the Point... 1167 
CED) CO E virsiin 1164 | [s 98.10] Appeal to High Court From 
[s 98.4] Difference of Opinion as to Part of Award Under Land Acquisition 
E E EE EE 1165 ITR mae E Ea 1167 
[s 98.5] Difference of Opinion on a [s 98.11] This Section and Clause 36 
Fotir OF Ba a a AAN 1165 Of the Letters Pattie SIAE 1167 
[s 98.6] Difference of Opinion on a [s 98.12] This Section and Section 8 of the 
Qibestiin, oF Pies i. dn een-tenn-on 1165 Hyderabad High Courts Act.......... 1169 
[s 98.7] The Appeal Shall Then Be [s 98.13] Imcome-Tax Act, LIBLE amy- ipaesi 1169 


Heard upon That Point Onlly......... 1166 
[s 98.8] By Whom Appeal to be Heard 
Upon Point of Law Stated.............. 


[s 98.1] Changes in the Section 


This section corresponds with section 575 of the Code of Civil Procedure 1882 except that 
the proviso to sub-section (2) of the present section differs in several material respects from the 
proviso to the second paragraph of section 575. That proviso ran as follows: 

Provided that if the Bench hearing the appeal is composed of two Judges belonging to 
a court consisting of more than two Judges, and the Judges composing the Bench differ in 
opinion on a point of law, the appeal may be referred to one or more of the other Judges of 
the same court, and shall be decided according to the opinion of the majority (if any) of all 
the judges who have heard the appeal including those who first heard it. 


The proviso to sub-section (2) before its amendment in 1976 used the words: 


where the Bench hearing the appeal is composed of two Judges belonging to a court 
consisting of more than two Judges. 


The amendment substitutes for these words the following: 


where the Bench hearing the appeal is composed of two or other even number of Judges 
belonging to a court consisting or more Judges than those constituting the Bench. 
The amendment has been carried out to include cases where a bench of more than two 
even number of judges is equally divided, and a reference is made to one or more of the other 


judges of that high court. 
Sub-section (3) was inserted in the section by the Repealing and Amending Act 18 of 1928. 


[s 98.2] Scope 


There can be only one judgment in a case. Two contradictory judgments or judgments in 
variance with each other will not have the effect of deciding any question or issue in the case 
or of deciding any of the rights of the parties. It is also plain that such judgments can neither 
be enforced nor be given effect to. Therefore, if two judges constituting a Division Bench give 
contradictory decisions or decisions in variance with each other, in law, such decisions cannot 
be called as judgments as they do not decide any question or issue in the case or proceeding 


347. Inserted by Act 18 of 1928, section 2 and Sch I. 
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nor do they decide any of the rights of the parties—the real test being what is the effect of the 
two decisions on the case or proceedings in which it is made, the language or phraseology used 
being wholly immaterial, having no bearing. In such a situation, the decisions so rendered will 
only amount to opinions of the respective judges. This principal will, however, not apply where 
on account of some statutory provisions like section 98 of the CPC, contradictory decisions 
by their own force lead to decision of any question or issue in the case or any of the rights of 
the parties. 


There can be no doubt that the proper course for the judges who have dissented in their 
respective opinions while hearing a writ petition is not to pass final order, either allowing 
or dismissing the same, but to state their point of difference after expressing their opinions. 
However, it will still be open to them to state the point upon which they have differed even if 
they have passed final orders. If the point of difference is not stated, it will be for the third judge 
(or judges) to whom the case is referred to ascertain the same and to give his (or their) opinion 
thereon.*“* For the applicability of the section 98(2) of the CPC, the basic requirement is that 
the Division Bench of the high court consisting of two or more judges must be dealing with 
the case, where there is a decision of the lower court which is placed for consideration of the 
Division Bench of the high court. By its very language, section 98(2), of the CPC cannot be 
applied to the decisions rendered by a Division Bench of a high court in exercise of its original 
civil jurisdiction.” 

In a very recent judgment from the Supreme Court, a peculiar situation arose in the High 
Court of Sikkim, wherein a matter was heard by the Division Bench at a time when the total 
strength of the high court was of two judges. There was a difference of opinion between both 
the judges, as such the matter was agreed to be placed before the Hon'ble Chief Justice/judge as 
soon as he assumes charge. Thereafter, one of the judges of the Division Bench was transferred 
to another high court and another judge assumed office in his place. One of the parties 
thereafter moved an application under section 98(2) read with section 151 of CPC, praying 
that appeal be not heard by a third judge. Due to inadvertence, the matter was not listed before 
the successor court but was listed before the court of the Chief Justice. The learned Chief 
Justice was of the view that the order of reference made on the judicial side by the Division 
Bench cannot be upset either on the administrative side or on the judicial side. The Chief 
Justice, hearing the appeal as a third judge, dismissed the application under section 98. 


The Supreme Court held that taking into account the fact that for the time being there were 
only two judges in position and that the learned judges, who constituted the Division Bench, 
expressed different views and at the same time thought fit to refer the matter to the opinion of 
a third judge, the matter should wait till the arrival of a third judge.*”® 


[s 98.3] “Consisting of” 


The words “consisting of” shall mean and also considered to have relevance only to the 
sanctioned strength. Therefore, taking into account the fact that for the time being, there were 
only two judges in position and that the learned judges, who constituted the Division Bench, 


348. Shriram Industrial Enterprise Ltd v VOL, AIR 1996 All 135 (FB). 

349. Reliance Industries Ltd v Praveen Bhai Jas Bhai Patel, (1997) 7 SCC 300. 

350. Sikkim Subba Associates v State of Sikkim, AIR 2001 SC 2062 : (2001) 5 SCC 629 : (2001) 3 SCR 
261 : [2001] 2 LRI 1072. 
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expressed different views and at the same time thought fit to refer the matter to the opinion of 
a third judge, the matter should await till the arrival of a third judge.” 


[s 98.4] Difference of Opinion as to Part of Decree 


When a bench of two judges agree in reversing part of a decree but differ as to the rest, the 
portion of which they agree will be reversed and the rest confirmed.*” 


[s 98.5] Difference of Opinion on a Point of Law 


No reference can be made under this section if the judges differ on a question of fact. The 
power to refer can only be exercised if there is a difference of opinion on a point of law.*”? 


[s 98.6] Difference of Opinion on a Question of Fact 


No reference can be made under this section if the judges differ on question of fact. 


The issues of facts arising between the parties in the suit and appeal were sufficient to 
decide the cases for or against the plaintiff; the cleavage of opinion between the two judges 
of the Division Benches on the other mixed issues of law and fact is inconsequential. Their 
difference of opinion on mixed issues of law and fact, even if it would have been referred for 
obtaining majority opinion of the judges of the court, would not have changed the ultimate 
result of the appeals because the judges had also differed on issues of fact and the decision of 
one of them was sufficient for decision of the cases in appeals. Thus, as the opinion of one of 
the judges on issues of fact was decisive of the appeal, it would not be in accordance with the 
established practice of the Supreme Court to interfere by grant of special leave to appeal. Grant 
of special leave to appeal against judgments raising issues of fact which were determinative 
would be against the legislative intent contained in provisions of sub-section (2) of section 98 


of the CPC. 


A two Judge Bench of the Supreme Court’ doubted the correctness of the decision in PV 
Hemalatha” in which the High Court of Kerala had while relying upon section 98 confirmed 
the decree under appeal despite difference of opinion between the two judges on the bench 
and the Supreme Court held that while section 23 of the Travancore-Cochin High Court Act 
was the general law, section 98(2) was a special provision. In Pankajakshi - 17 the Supreme 
Court took a diametrically opposite view. The matter came up before a three Judge Bench 
in Pankajakshi -IP** in 2014, wherein the matter was referred to a 5 Judge Bench on two 
questions — 


351. Sikkim Subba Associates v State of Sikkim, AIR 2001 SC 2062 : (2001) 5 SCC 629 : (2001) 3 SCR 261. 

352. Rajagopala v Subbamal, AIR 1928 Mad 180 : (1938) 51 Mad 291; Harakh Narain v Babban, AIR 1933 
All 473 : (1933) 55 All 672; dissenting from Punjab Akhbarat and Land Press Cok v Ogilvie, AIR 1926 
Lah 65 : (1926) 7 Lah 179. . 

353. Gossami v Romanlalji (1890) 17 Cal 3; Har Prasad v Fazal Ahmad, AIR 1933 PC 83 : (1932) 60 IA 
116: 55 All LJ 83; Baboo Ram v Ishrat Ali AIR 1975 All 180. 

354. PV Hemalatha v Kattamkandi Puthiya Maliackal Saheeda, AIR 2002 SC 2445 : (2002) 5 SCC 548; see 
also Tejkam v Kirpal Singh, AIR 1995 SC 1681. 

355. Pankajakshi v Chandrika, (2010) 13 SCC 303 : (2010) 11 Scale 567 : (2010) 12 SCR 989 : JT (2010) 
#2 SC 151: 

356. PV Hemalatha v Kattamkandi Puthiya Maliackal Saheeda, AIR 2002 SC 2445 : (2002) 5 SCC 548. 

357. Pankajakshi v Chandrika, (2010) 13 SCC 303 : (2010) 12 SCR : (2010) 11 Scale 567 989 : JT (2010) 
IPSE 51. 
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(1) Whether Section 23 of the Travancore-Cochin Act remains unaffected by the 
repealing provisions of Section 9 of the Kerala High Court Act. If so, whether Section 23 
is in the nature of a special provision vis-a-vis Section 98(2) of CPC? 


(2) Whether this Court can under Articles 136 and 142 of the Constitution direct in 
any appropriate case a reference to a third judge to resolve the conflict arising between two 
judges of the High Court hearing an appeal, on a question of fact? 


A constitution bench of the Supreme Court, therefore, in Pankajakshi —IIP” speaking 
through Justice Nariman held that held that section 23 of the Travancore-Cochin High Court 
Act remains unaffected by the repealing provision of section 9 of the Kerala High Court Act, 
and that, being in the nature of special provision vis-a-vis section 98(2) of the CPC would 
apply to the Kerala High Court. The view taken in PV Hemalatha?® Kulwant Kaur and Tej 
Kaur therefore stand overruled on this aspect. In his supplementing opinion, Kurian Joseph, 
J while calling out for a comprehensive legislation pointed out that — 

Under Section 98 of The Civil Procedure Code, 1908 (for short, ‘the CPC’), when the 
Judges differ in opinion on a point of law, the matter is required to be placed for opinion 
of the third Judge or more of other Judges as the Chief Justice of the High Court deems 
fit and the point of law on which a difference has arisen is decided by the majority and 
the appeal is decided accordingly. It is to be seen that under the proviso to Section 98(2) 
of the CPC, hearing by a third Judge or more Judges is only on the point of law on which 
the Division Bench could not concur. There is no hearing of the appeal by the third Judge 
or more Judges on any other aspect. Under Section 98(2) of the CPC, in case an appeal 
is heard by a Division Bench of two or more Judges, and if there is no majority and if the 
proviso is not attracted, the opinion of that Judge or of the equally divided strength in the 


Bench which concurs in a judgment following or reversing the decree appealed from, such 
decree shall stand confirmed. 


[s 98.7] The Appeal Shall Then Be Heard upon That Point Only 


Under the old section, it was the appeal that was referred to a third judge when the judges 
hearing the appeal differed in opinion on a point of law and it was held that on such reference 
the whole appeal was open for argument, and not only the point of law on which the judges 
had differed.” Under the present section, the judges have to state the point of law upon 
which they differ, and the appeal is to be heard upon that point only. The third judge has no 
jurisdiction to adjudicate on points on which the two judges were in agreement.*™ 


When a reference is made to the third judge on the difference of opinion on the question 
of law, it is not open to the third judge to go behind the question of fact arrived at by both the 
judges. Under section 98, only the question of law on the admitted fact can be referred to the 


third judge for the disposal.*® 


[s 98.8] By Whom Appeal to be Heard Upon Point of Law Stated 


Where a point of law on which the judges hearing the appeal differ has been stated, the 
appeal is to be heard upon that point by one or more of the other judges of the court. This 
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360. PV Hemalatha v Kattamkandi Puthiya Maliackal Saheeda, AIR 2002 SC 2445 : (2002) 5 SCC 548. 
361. Kulwant Kaur v Gurdial Singh Mann, 2001 AIR (SC) 1273 : (2001) 4 SCC 262 : (2001) 1 PL] 416. 
362. Tej Kaur v Kirpal Singh, AIR 1995 SC 1681 : (1995) 5 SCC 119 : 1995 (3) LJR 182. 
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was, in fact, the practice followed in Bombay under the Code of Civil Procedure, 1882.*° In 
Allahabad, the appeal was heard by a bench including the judges who first heard it.**” It is to 
be noted that while the appeal upon the point of law under this section is to be heard by a 
judge or judges other than those who first heard it, the point is to be decided according to the 
opinion of the majority (if any) of the judges who have heard the appeal including those who 
first heard it. 


[s 98.9] Where Judges Differ on a Point of Law, but do not State the Point 


A obtains a decree against B in the court of a subordinate judge. B appeals from the decree 
to the district judge and the decree is confirmed in appeal. B appeals to the high court. The 
appeal is heard by a bench of two judges. The judges differ in opinion on a point of law, but 
they do not state the point of law, and deliver judgments as judgments of the court without any 
reservation, one judge holding that the appeal should be allowed and the other that it should 
be dismissed. In such a case, the dissenting judgments operate as confirming the decree of the 
district court under para 1 of sub-section sub-section (2).*°* The question still remains whether 
an appeal lies to the high court under the Letters Patent from the confirming judgment. Under 
the Letters Patent, before they were amended in 1928, it was held that an appeal did lie from 
such judgment.” Under the amended Letters Patent no appeal lies to the high court.*”° It may 
here be noted that where the judges differ in opinion on a point of law, but do not state the 
point of law and deliver judgments as judgments of the court without any reservation, they 
cannot afterwards state the point of law.*”’ Judges hearing an appeal were equally divided. 
Hearing of appeal by third judge was proposed. But there was no joint order, specifying the 
difference. It was held that this did not vitiate the hearing by the third judge.*” 


[s 98.10] Appeal to High Court From Award Under Land 
Acquisition Act, 1894 


This section applies to land acquisition appeals by virtue of the provisions of section 54 of 
the Land Acquisition Act, 1894.*” 


[s 98.11] This Section and Clause 36 of the Letters Patent 


Sub-section (3) was inserted by the Repealing and Amending Act 18 of 1928. It provides 
that nothing in the section shall be deemed to alter or otherwise affect any provision of the 
Letters Patent of any high court. Before the Act of 1928, the trend of decisions was that 
where an appeal was heard by a bench of two judges of a chartered high court and the judges 


366. Nagu v Salu, (1891) 15 Bom 424; Jahangir v Secretary of State, (1904) 6 Bom LR 131. 

367. Rohilkhand Bank v Raw, (1884) 6 All 468. 
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373. Manavikraman v Collector of the Nilgiris, (1918) 41 Mad 943. 
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differed, then if the appeal was one from the original side of the high court the procedure 
was governed by clause 36 of the Letters Patent,*”* but if the appeal was from the decree of a 
subordinate judge, the procedure was governed by the present section.*” At the same time, it 
was held by the High Court of Allahabad?’ that clause 27 of the Letters Patent of that high 
court (corresponding to clause 36 of the Letters Patent of the High Courts of Calcutta, Madras 
and Bombay) applied even to appeals from the decree of a subordinate judge. All the cases 
were reviewed by a Full Bench of the Madras High Court*”’ and it was held that the effect 
of sub-section (3) was that clause 36 applied not only to appeals from the original side of a 
chartered high court but also to appeals to the high court from decrees of subordinate courts. 
The Supreme Court considered the Madras judgment and held that the view of Madras High 
Court and various other high courts is right that the provisions of section 98 are not applicable 
to high courts which are governed by Letters Patent and a matter can be referred to a third 
judge on a difference of opinion between two judges even on a point of fact.*”* Thus, the effect 
of sub-section (3) is that section 98 applies only to courts other than chartered high courts. 
The difference of procedure between clause 36 and section 98 is: 


(i) that while a reference on the point of difference is obligatory under clause 36, it is 
optional under section 98; and 


(ii) while a reference under clause 36 may be on a question of fact and law, it can be on 
a question of law only under section 98.°” 


In State of Andhra Pradesh v Pratap Karan,** it was contended that the judges of Division 
Bench who heard the appeal differed vertically in as much as section 98(2) provides for 
confirmation of the decree of the trial court. Reference to the third judge was made in the 
present case not after formulating any points of disagreement on the question of law, hence 
the reference by the Chief Justice to the third judge was ultra vires. It was also submitted that 
even if the provisions of the Letters Patent Act were invoked the same cannot override the 
provisions of section 98. It was also submitted that even if clause 36 of the Letters Patent of 
Madras High Court as adopted by the ‘Andhra Pradesh High Court is held applicable, as no 
points of agreement have at all been formulated for consideration by two judges who heard 
the appeal, reference to third judge was incompetent. The Supreme Court held that there was 
complete compliance with clause 36 of the Letters Patent of the Andhra Pradesh High Court 
and refused to reverse the finding of the two judges of the high court. 


Rule 6 of Chapter II of Patna High Court Rules states as follows: 


6. Appeals to the High Court under Clause 10 of the Letters Patent from the judgement 
of a Bench confirming the judgement of a Lower Court under Section 98 of the Code of 
Civil Procedure shall be heard by a Bench consisting of at least three Judges, including both 
or neither of the Judges of the Bench from whose judgment the appeal is preferred, and 


374. Bhaidas v Bai Gulab, AIR 1921 PC 6 : 48 IA 181; Roop Laul v Lakshmi Dass, (1906) 29 Mad 1; 
Nundeeput v Alenexander Shaw, (1870) 13 WR 209; Surajman v Horniman, (1918) 20 Bom LR 185, 
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if from the judgment of one Judge of a Bench of two Judges, it shall be heard by a Bench 
consisting of at least two Judges other than the Judge from whose judgment the appeal is 
preferred. 
Full Bench of the Patna High Court has held that since the appeal is to be heard by the Full 
Bench of the high court, Hon'ble Chief Justice can be a member of a Full Bench.**! 


[s 98.12] This Section and Section 8 of the Hyderabad High Courts Act 


When in an appeal arising out of a suit instituted when the Hyderabad High Court Act 
was in force, the judges differ, the case should be disposed of in accordance with section 8 
of the Hyderabad High Court Act, and not section 98 of the CPC, which was extended to 


Hyderabad after the commencement of the list.** 


[s 98.13] Income-Tax Act, 1961 


It is clause 36 of the Letters Patent that applies to a reference to the high court under 
section 66 of the Income-Tax Act, 1922 (see section 256 of the Income-Tax Act, 1961) and 
not section 98 of the CPC.’ 


[S99] No decree to be reversed or modified for error or irregularity not affecting 
merits or jurisdiction.—No decree shall be reversed or substantially varied, nor shall 
any case be remanded, in appeal on account of any misjoinder *[or non-joinder] of 
parties or causes of action or any error, defect or irregularity in any proceedings in the 
suit, not affecting the merits of the case or the jurisdiction of the Court: 


*® [Provided that nothing in this section shall apply to non-joinder of a necessary 
party. | 


SYNOPSIS 


[s 99.1] Changes in the Section.............00.++. [s 99.7] Irregularity Affecting Jurisdiction 
[s99.2] Scope of the Section...........secesee 1170 O aE aes cibitpss cnet wcnacsedPiasicnnsssye 1174 
[s 99.3] Misjoinder of Parties or Causes [s 99.8] Sale of Property of Minor............... 1174 
OF Actin eee es 1171 | [s99.9] Omission to Sign Exhibit — 
fs 99.4) i Norm Joindéri. JAA aih. Rk N72 Biber yi i.. S.. ua. AL RATAR.. 1175 
[s 99.5] Error, Defect or Irregularity not [s 99.10] Suits Valuation Act, 1887, 
Affecting the Merits of the Case..... Saa a Eai 1175 
[s 99.6] In any Proceedings in the Suit........ 


[s 99.1] Changes in the Section 


This section corresponds with section 578 of the Code of Civil Procedure 1882, except in 
the following respects: 


(i) The words “any misjoinder of parties or causes of action” are new.**° 
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(ii) The words, “in any proceedings in the suit”, have been substituted for the words, 
“ . + - . . . . » 387 
whether in the decision or in any order passed in the suit or otherwise”. 


(iii) The proviso is new and has been inserted by the Amendment Act, 1976. 


[s 99.2] Scope of the Section 


The mere circumstance of there being an error, defect or irregularity in any proceeding in 
a suit, is no ground for reversing or varying a decree in appeal. But if it appears that the error, 
defect or irregularity affected the merits of the case or jurisdiction of the court, it would be 
a ground for reversing or varying the decree. Where an irregularity is one which affects the 
merits of a case or the “jurisdiction of a court”, it is said to be a material irregularity. Where it 
does not, it is usually spoken as a mere irregularity. This section cures a mere irregularity, error 
of defect. It does not cure a material irregularity, error or defect. In a case of alleged misjoinder 
of causes of action, the Privy Council applied the principle of this section and observed: 
The provisions contained in the Civil Procedure Code do not regulate the procedure 
of their Lordships in bearing appeals from India, but there can be no doubt that the 


rule embodied in Section 99 proceeds upon a sound principle, and is calculated to promote 
justice?" 


The appellate court should interfere with the judgment under appeal not because it is not 
right, but when it is shown to be wrong.*® In Kiran Singh v Chaman Paswan,*” the policy 
behind this section was thus stated by the Supreme Court: 

When a case had been tried by a court on the merits and judgment rendered, it should 


not be liable to be reversed purely on technical grounds, unless it had resulted in failure of 
justice. 


A claim of second wife for maintenance after the suppression of the fact about the first 
marriage and desertion of second wife after cruelty is a substantial question of law for the 
purposes of section 100.*”! 


An objection as to territorial jurisdiction of a court which has passed the decree on merits 
and where no prejudice has been caused, is held to be of a technical nature to which this 
section would apply. Thus, where judicial separation in an application by the husband was 
decreed, such a decree would not be treated as a nullity in subsequent divorce proceedings 
under section 13 of the Hindu Marriage Act, 1955 on the ground that the marriage was 
neither solemnised nor had the parties the required residence within the territorial jurisdiction 
of the court.*”” But this section would not protect a decree where there is defect of pecuniary 
jurisdiction.*”’ The eviction of the same tenant or the same tenants jointly from two or more 
tenements in one suit by the landlord is legally permissible; and that such a suit cannot be 
dismissed for mis-joinder of causes of action.** The question before the Hon’ble Supreme 
Court was whether every violation of regulations renders the inquiry and the punishment 
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void under the provisions of State Bank of Patiala (Officers’) Service Regulation, containing 
provisions corresponding to section 99 of the CPC and section 465 of the Code of Criminal 
Procedure, 1973 or whether the principle underlining section 99 of the CPC and section 465 
of the Code of Criminal Procedure, 1973 are applicable in the case of disciplinary proceedings 
as well. The Hon’ble Supreme Court held that the test in such a case should be one of prejudice, 
as would be later explained in this judgment. But this statement is subject to a rider. The 
regulation may contain substantive provisions and example regarding the authority competent 
to impose a particular punishment on a particular employee/officer. Such provisions must be 
strictly complied with. But there may be any number of procedural provisions which stand on 
a different footing. Even among procedural provisions, there may be some provisions which 
are of fundamental provision in the case of which the theory of substantial compliance may 
not be applicable.*” 


The question for consideration before the Supreme Court was that whether the suit filed 
by the father of the appellants in respect of property owned by appellants could be held to be 
not maintainable even when the appellants were added as plaintiffs as heirs of their father who 
died during pendency of the suit and whether description of the appellants who are owners as 
heirs instead of owners in their own right will be a case of mere “error, defect or irregularity” 
not affecting the merits or jurisdiction of the court which did not affect the maintainability of 
the suit? The Supreme Court, speaking through Goel, J, held that the District Judge was not 
justified in reversing the decree of the trial court on such a technicality which did not in any 
manner affect the merits of the case and referred to section 99 to hold that decree of trial court 
cannot be reversed on the said ground.’ 


[s 99.3] Misjoinder of Parties or Causes of Action 


This expression may be analysed and the rule contained in this part of the section may be 
stated as follows: 


No decree shall be reversed or substantially varied, nor shall any case be remanded in appeal, 
on account of: 


(i) misjoinder of plaintiffs (O I, rule 1); 
(ii) misjoinder of defendants (O I, rule 3); 
(iii) misjoinder of plaintiffs and causes of action (O II, rule 3). 
The practice was different under the Code of Civil Procedure, 1882; 
(iv) misjoinder of defendants and causes of action.*”*® 
The practice was different under the Code of 1882.” 
(v) misjoinder of causes of action.“ 


(See notes to O II, rule 4, “Leave of court”.) 
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The words, “on account of any misjoinder of parties or causes of action”, have been inserted 
in the section to make it clear that such a misjoinder is to be treated as a mere irregularity. 
Hence, the court will not interfere if the merits of the case have been satisfactorily disposed of 
in spite of the complication of the proceedings due to multifariousness.* 


[s 99.4] Non-Joinder 


The Madras High Court has held that the expression “misjoinder” in this section includes 
“non-joinder”.*? But this was doubted in a later Madras case.“ The non-joinder of a 
necessary party is a defect which affects jurisdiction and is not within this section.“ This is 
now confirmed legislatively by the new proviso to the section. The decision to the contrary 
in Shanmuga v Subbayya,*” is no longer good law; and where the statute requires the joinder 
of certain parties, omission to do so cannot be cured by this section.*”° (See O I, rule 9, and 
notes thereto.) 


Exercise of power under O I, rule 10(2) and O VI, rule 17 is not impaired by the addition 
of provisos to section 99 and O I, rule 9 by 1976 Amendment to the Code. Where there is 
non-joinder of a necessary party, the court should not dismiss the suit, but should invoke 
power under O I, rule 10(2) and -O VI, rule 17. In such cases, the power of the court under 
O I, rule 10(2) and O VI, rule 17 (which remain unamended), can be invoked. This power is 
not impaired or indented in any manner by the aforesaid provisos, the real purport of which 
is not penal, but remedial.*°” 


[s 99.5] Error, Defect or Irregularity not Affecting the Merits of the Case 


A decree will not be reversed or substantially varied in appeal for admitting a document 
not properly stamped,‘ or for non-compliance with O XIII, rule 4, in admitting a document 
in evidence,™ or for admitting a document declared invalid where the judgment is not based 
on that document,“ or because the wrong side was allowed to begin,“ or because the suit 
was decided on a Sunday,*!” or because the suit was instituted by an agent under a defective 
power of attorney“? (O III, rule 2), or failure to obtain leave under O II, rule 4,*'* or because 
the plaint was signed on behalf of the plaintiff by his wife, and no power of attorney was on 
record,*!* or because an order allowing execution against the legal representative of a deceased 
judgment-debtor was made by the transferee court instead of by the court which passed the 
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decree.*!® The expression ‘any error, defect or irregularity in any proceedings in this suit’ will 
also include signing and verification of the plaint as laid down in rules 14 and 15 of O VI 
of the CPC. It would be unfair and unjust to reject the plaint merely on the ground that the 
plaint was not properly signed and/or verified as plaintiff himself came to the witness box 
and made out the case (I) the plaint.” All these are irregularities not affecting the merits of 
the case or the jurisdiction of the court and they are cured by this section. It has similarly 
been held that this section applies when there is a misdescription of a party,*'® or when the 
summons issued is defective‘? or when a guardian ad bite is appointed without notice to 
the natural guardian as provided in O XXXII, rule 3, or when notice is served without 
a direction from the court.*?' Where the court, having no jurisdiction, entertained the suit 
and no prejudice was caused to either side,®? or where there is an improper verification of 
the plaint as regards the promissory note in the suit by the plaintiffs mukhtar-i-am especially 
when execution of the promissory note is admitted,*” or when agreement to sell immovable 
property is executed by constituted attorney on behalf of the owner of the property and the suit 
for specific performance is filed against owner represented by his attorney holding irrevocable 
power of attorney, “* the exclusion of evidence by the lower court is an irregularity which may 
or may not affect the merits of the case; if it does not, the irregularity is condoned under this 
section.*> An omission to draw up a final decree under O XXXIV, rule 6, has been condoned 
under this section;*?° so also when it is not drawn in accordance with the form prescribed.*?” 
Similarly, substitution of the legal representatives of a deceased judgment-debtor in execution 
proceedings by the transferee court instead of the court which passed the decree is a procedural 
defect.*?8 So also, failure to transpose the defendant as plaintiff.” But it would not be a defect 
within these sections where an ex parte decree has been passed without the defendant having 
been duly served.“ For other cases, see— 


(i) notes to section 15, “Where a suit which ought to have been instituted in a court of 
lower grade is instituted in a court of higher grade”; 


(ii) notes to section 92. “Consent of Advocate-General”; 
(iii) notes to O VI, rule 14, “Omission to sign plaint”; 
(iv) notes to O XVI, rule 1, “Remedy of party when witness-summons refused”; 
(v) notes to O XXVI, rule 4, “May issue”; 
(vi) notes to O XXXII, rule 1, “Objection of authority of next friend”; 
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(vii) notes to O XXXII, rule 3, “Substantial representation”; 
(viii) notes to O XLI, rule 26, “Sending back case for a revised finding”. 


In a suit for restoration of possession, the court framed issue regarding title to property 
which was not required. The court also gave findings on the issue of title which was unnecessary, 
However, it was held that the decree which is otherwise correct need not be interfered on that 
ground. Such unnecessary issues and findings thereon can be struck off.*”" 


[s 99.6] In any Proceedings in the Suit 


These words have been substituted for the words, “whether in the decision or in any other 
passed in the suit or otherwise”, which occurred in section 578 of the Code of Civil Procedure, 
1882. The latter words were held to apply only to irregularities in proceedings subsequent to 
the institution of the suit, and not to irregularities in the frame or institution of the suit.*** The 
rules of the Chief Court of Oudh require money deposited in court to be paid to the person 
entitled through the treasury; but when the munsif paid the money directly, this was held to be 
an irregularity cured by this section.“ An order for a second commission on the same subject 
matter without setting aside the report of the first commissioner amounts to an irregularity in 
the proceedings.*** The present section applies to irregularities in any proceedings in the suit. 
But it has no application to awards.*” 


[s 99.7] Irregularity Affecting Jurisdiction of Court 


When a suit has been decided after going into merits and judgment delivered, the appellate 
court would not entertain an objection as to jurisdiction unless it has resulted in failure of 
justice. Thus, in a suit for accounts if the trial court has tried the issues on merits and passed 
a preliminary decree, the appellate court, in an appeal against that decree, would refuse to go 
into the question of territorial jurisdiction.‘ 


Defendants claimed for themselves title to a temple constructed a hundred years ago and 
adjoining land in, and joined issues on the points with the plaintiffs. Oral evidence alone was 
led by the parties in the suit. It was held that the defendant cannot ask for reversing the finding 
given by the court in favour of the plaintiff, on the mere ground that the same was given on 
oral evidence.**” Suit on basis of sale deed which was registered was filed. Certified copy of the 
sale deed was admitted by the trial court, as the original was lost. It was held that admissibility 
of the document could not be assailed in appeal.*** 


[s 99.8] Sale of Property of Minor 


Where there was alienation of minor son's property by father and on attaining majority, 
the son filed a suit for declaration of title and ejectment of vendee without asking for relief of 
setting aside alienation covered by sale deed, it was held that the suit was not maintainable and 
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was liable to be dismissed, as omission to ask for such relief cannot be considered as an error or 
defect or irregularity within the meaning of section 99.4” 


[s 99.9] Omission to Sign Exhibit — Effect 


Where the exhibit which was accepted by both sides as a piece of document and which was 
marked in presence of both the parties, the failure to sign it by the presiding officer should not 
vitiate a judgment and a judgment cannot be deemed to be a nullity.*“° 


[s 99.10] Suits Valuation Act, 1887, Section 11 


Section 11 of the Suits Valuation Act, 1887 modifies the provisions of the present 
section in cases where an objection is taken in appeal that by reason of the over-valuation or 
under-valuation of a suit a court which had no jurisdiction with respect to the suit exercised 
jurisdiction with respect thereto. 


After the amendment of section 2(2) by the deletion of the words “section 47 or (in 1976), 


an order under section 47 is no longer ‘a decree’ and is not appealable either under section 99A 
or under section 104.”**! 


In a suit for possession, the reversal of the decree was sought on the ground that counter- 
claims was not properly valued. The plaintiffs could not establish their rights by means of an 
iota of evidence. It was held by the Allahabad High Court that even if the valuation was not in 


accordance with the Suits Valuation Act, the judgment and decree cannot be interfered with 
in second appeal.**” 


[*°[S99A] No order under section 47 to be reversed or modified unless decision 
of the case is prejudicially affected.—Without prejudice to the generality of the 
provisions of section 99, no order under section 47 shall be reversed or substantially 
varied, on account of any error, defect or irregularity in any proceeding relating to such 


order, unless such error, defect or irregularity has prejudicially affected the decision of 
the case. ] 


The section follows the policy of the last section. Its object is to prevent interference with 
an order passed under section 47 by the executing court only on the ground of some error, 
defect or irregularity in the proceeding wherein it has been passed. But the section does not 
save from interference by the appellate court a material error, defect or irregularity which has 
prejudicially affected the decision of the case. 


Appeals from appellate decrees 


(““[S 100] Second appeal.—(1) Save as otherwise expressly provided in the body 
of this Code or by any other law for the time being in force, an appeal shall lie to the 
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High Court from every decree passed in appeal by any Court subordinate to the High 
Court, if the High Court is satisfied that the case involves a substantial question of law. 


(2) An appeal may lie under this section from an appellate decree passed ex parte. 


(3) In an appeal under this section, the memorandum of appeal shall precisely state 
the substantial question of law involved in the appeal. 


(4) Where the High Court is satisfied that a substantial question of tiwi is involved 
in any case, it shall formulate that question. 


(5) The appeal shall be heard only on the question so formulated and the respondent 
shall, at the hearing of the appeal, be allowed to argue that the case does not involve 
such question: 


Provided that nothing in this sub-section shall be deemed to take away or abridge 
the power of the Court to hear, for reasons to be recorded, the appeal on any other 
substantial question of law, not formulated by it, if it is satisfied that the case involves 
such question. ] 
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first instance on such question—CPC (Kerala Amendment) Act (13 of 1957) (w.e.f. 1-10- 


1958). 


[s 100.2] Scope of the Section 


The amended section has drastically cut down the scope of this section by providing in 
sub-section (1), that a second appeal is henceforth competent only if the case involves, at the 


1178 Sec 100 Part VII—Appeals 


stage of admission, a substantial question of law. Further, such a question has to be precisely 
stated in the memorandum of appeal. Where the substantial question of law is not stated in 
the memorandum of appeal, the court shall formulate the same. The respondent however, 
has the right to challenge that no substantial question of law is involved. It has been reiterated 
that the framing of a substantial question of law is not necessary where the high court decides 
to dismiss the second appeal at an admission stage itself.**” 


Where the high court framed the substantial question of law involved in second appeal, 
but instead of answering them, it remitted the matter to the first appellate court, the Supreme 
Court set it aside on this ground itself and remanded the matter to the high court.““° 


It has been settled by the Supreme Court that on the day when the second appeal is listed 
for hearing on admission if the high court is satisfied that no substantial question of law is 
involved, it shall dismiss the second appeal without even formulating the substantial question 
of law. In cases where the high court after hearing the appeal is satisfied that the substantial 
question of law is involved, it shall formulate that question and then the appeal shall be heard 
on those substantial questions of law, after giving notice and opportunity of hearing to the 
respondent and the high court cannot reverse the judgment of the courts below without 
formulating the substantial question of law and complying with the mandatory requirements 
of section 100.47 


In Balwinder Singh v National Fertilizers Ltd,“ the Supreme Court held that the second 
appellate court has no jurisdiction to admit or decide the second appeal without formulating 
a substantial question of law at the initial stage. 


In Amar Nath v Kewla Devi,” the Supreme Court observed: 


In our considered viewpoint, the High Court has committed a grave error in procedure 
by not framing substantial question of law and setting aside the judgment and decree of 
the first appellate court. The finding of fact recorded by the first appellate court on the 
contentious issues was based on reappreciation of the pleadings and evidence on record 
and careful perusal of the law and the High Court has failed to discharge its duty by not 
framing the mandatory substantial questions of law in order to examine the correctness 
of the judgment and decree passed by the first appellate court. In the interest of justice, 
the judgment and decree of the High Court has to be set aside as it has omitted to frame 
substantial questions of law and answer the same and thus has failed to discharge its duty 


under Section 100 CPC. 


Under section 100 of Code of Civil Procedure, 1908 (as amended in 1976) the jurisdiction 
of the high court to interfere with the judgment of the court below is confined to hearing 
on substantial questions of law. Interference with a finding of a fact by the high court is not 
warranted if it involves re-appreciation of the evidence.“ Where on the basis of evidence on 
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(1992) 2 SCC 80; Chandranathan v Esthar Rani, AIR 2000 Mad 60; Secretary, Taliparamba Education 
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record the trial court and the first appellate court had concurrently arrived at a finding of fact. 
The high court, in second appeal, cannot reverse the said concurrent findings under ordinary 
circumstances,**' especially when the high court has not been able to find out any material that 
the findings of the trial court as well as the first appellate court were palpably erroneous.*”” 
The Supreme Court, time without number, pointed out that interference with the concurrent 
findings of the court below by the high court under section 100, must be avoided unless 
warranted by compelling reasons. In any case, the high court is not expected to re-appreciate 
the evidence just to replace the findings of the lower courts.*? Where a court comes to a 
finding that the matter involved virtually the appreciation of oral and documentary evidence, 
it will not be proper in exercise of jurisdiction, under section 100 of the CPC to consider 
evidence afresh at the second appeal stage and in view of the fact that the parties are litigating 
for last 24 years. The interest of justice would be met if judgment and decree passed by lower 
appellate court is set aside and the matter is remanded back to the lower appellate court with 
a direction to decide afresh the appeal on merits in view of the observations of the high court 
in the judgment.*™ If, however, that court has patently gone wrong in casting the burden of 
proof and has misread the evidence and has also not considered the basic requirements to 
substantiate the case, it cannot be said that the high court is not competent to re-appreciate 
the evidence, to correct the mistake by the lower appellate court.*” 


Where the answer to the substantial questions of law framed by the high court was given 


after thorough adjudication to annul the concurrent findings of the courts below, the Supreme 
Court affirmed the same.‘ 


It is well settled that in a second appeal, the high court can interfere with the concurrent 
findings of fact if they are perverse.*” In Rajasthan SRTC,** the Supreme Court held that in 
exceptional circumstances, the high court can entertain the second appeal on pure questions of 
fact. It was further held that there is no prohibition for the high court to entertain a second appeal 
in this manner where factual findings are found to be perverse. Even in Easwari v Parvathi,®° 
the Supreme Court reiterated the same. It was held in this case that though a plain reading of 
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section 100 conveys that a second appeal be allowed only when there is a “substantial question 
of law” involved, the high court can interfere in second appeal when the findings of the first 
appellate court are not properly supported by evidence. There is no absolute ban on the high 
court in second appeal to interfere with the facts advanced in concurrent findings. 


Thus, the position of law is that the high court can only entertain a second appeal on a 
substantial question of law and it has absolutely no jurisdiction to entertain a second appeal 
on the ground of erroneous finding of law, however gross the error may seem to be.“ A 
combined reading of sections 100 and 101 of CPC providing the grounds for second appeal 
and providing further that no second appeal can be entertained on any other ground, will 
make it clear that facts are almost a no entry zone for the second appellate court.**! Though, 
this is a basic principle of law, there is or cannot be any rigid rule in this respect. In deciding 
a second appeal in proper perspective, the second appellate court may have to enter into the 
question of facts.““* Where the high court did not examine the facts of the case in the light of 
the laws prevailing at the time of the sales, the finding of the court is amenable to correction by 
way of an appeal.*? 


Section 100 states that the memorandum of the second appeal shall precisely state the 
substantial question of law involved in it. In such cases, the high court while admitting or 
entertaining the appeal must formulate the substantial question of law involved in the appeal 
if satisfied. The appeal shall then be heard on the questions so formulated and the parties 
shall be allowed to argue on the framed substantial questions of law. However, the proviso to 
section 100 empowers the court to hear the parties on other substantial questions of law which 
were not formulated earlier after recording reasons. Therefore, if the memorandum of appeal 
is not drafted in the stipulated manner, the court may reject the memorandum of appeal or 
return the same for the purposes of being amended within the time fixed by the court.“ 


In a suit for declaration of title and possession, which had been discussed by the trial court, 
the first appellate court granted partial relief to the plaintiff. The plaintiff filed second appeal 
questioning the rejection of his claim over part of the suit land. It was held by the Supreme 
Court that the reversal of the second appellate court of the partial relief granted by the lower 
court, without there being any appeal filed by the defendant, was improper.*® 


In P Chandrasekharan v S Kanakrajan,*© it has been stated by the Supreme Court that 
there cannot be any doubt whatsoever that a substantial question of law is different from a 
question of law. Interpretation of a document which goes to the root of the title of a party to 
the lis would indisputably give rise to a question of law. It has been further observed that “what 
is prohibited for the High Court while exercising this jurisdiction under s 100 of CPC is to 
interfere with a finding of fact. This limited jurisdiction, inter alia, would become exercisable 
when the findings are based on misreading of evidence or so perverse that no reasonable person 
of ordinary prudence could take the said view.”*°’ 
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Explaining the scope of section 100 of the Code, a Full Bench of the Bombay High Court 
held that the prohibition against second appeal contained in sub-section (3) of section 37 
of the Arbitration and Conciliation Act, 1996, refers to second appeal from an order passed 


in appeal under section 37 of the said Act and not to second appeal contemplated under 
section 100 of the Code.** 


Bhonsle, J, speaking for the full bench, observed as follows: 


It is true that s 37(3) expressly prohibits a “second appeal” from an order passed in appeal 
under s 37(1) and 38(2) except an appeal to the Supreme Court. However, there is clear 
indication inherent in sub-section (3) that the expression “second appeal” does not mean 
an appeal under100 of the Code of Civil Procedure.*® 


The Full Bench further went on to observe that second appeal contemplated under 
section 37(3) of the Act means an appeal under the letters patent for which there is express 
prohibition. “° 


In between the domains occupied respectively by questions of fact and of law, there is a large 
area in which both these questions run into each other, forming so to say, enclaves within each 
other. The question that arises for determination in that area is known as mixed questions of 
law and fact. These questions involve first the ascertainment of facts on the evidence adduced 
and then determination of the rights of the parties on an application of the appropriate 
principles of law to the facts ascertained.” ’ 


A cross objection can be maintained in an appeal against an appellate decree but only 
if a substantial question of law is raised therein. The stringent conditions embodied in 
section 100 shall be applicable to a cross objection filed in a second appeal. In other words, 
the cross objection shall precisely state the substantial questions of law involved in the cross 
objection and the cross objection will be admitted only if the high court is satisfied that the 
case involves a substantial question of law.“ 


The high court, it is well settled, while exercising jurisdiction under section 100 of the 
CPC, cannot reverse the finding of the lower appellate court on facts merely on the ground 
that on the facts found by the lower appellate court, another view was possible.’ 


The jurisdiction of the courts in first appeals, second appeals or revisions are all, to the 
extent, conferred by the legislature. No litigant possesses any natural or inherent right to appeal 
against any order, unless a statue confers it and it is to the extent it is conferred.*”* The right 
of appeal which is statutory right can be conditional or qualified. It cannot be said that such 
a law would be violative of Article 14 of the Constitution. If the statue does not create any 
right of appeal, no appeal can be filed. The right of appeal inheres in no one, and therefore, for 
maintainability of an appeal, there must be the authority of law. When such a law authorises 
filing of an appeal, it can impose conditions as well.*”* Right to notice in proceedings in court 
of law or quasi-judicial proceedings is different from the right of appeal. The former may 
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arise, either under the statutory provisions or the principal of natural justice may require it 
or it may be necessary on principal of legitimate expectation; but right of appeal is always 
statutory. The courts cannot confer or infer it. What is legislatively not permitted cannot be 
read by implication, not in respect of right of appeal, as it “is a creature of statue”. Granting 
right to appeal to local authorities against order of reference court would be legislating and 
not interpretation.*”° An appeal does not lie against mere “findings” recorded by a court unless 
the finding amount to a “decree” or “order”. Where a suit is dismissed, the defendant against 
whom an adverse finding might have come to be recorded on some issue, has no right of appeal 
and he cannot question those findings before the appellate court.” A second appeal is not 
maintainable against an order dismissing an appeal as time barred, after rejecting condonation 
application under section 5 of Limitation Act, 1963.48 


The issue before the Supreme Court was whether the high court was right in interfering 
with the findings of facts arrived at by the lower appellate court on the ground that the appellate 
court had not adverted to the various reasons given by the trial court and whether the burden 
of proving the heirship was on the defendant. It was held that even assuming burden of proof 
is relevant in the context of the amended provisions of section 100 of CPC, the same would 
not be relevant when both sides had adduced evidence. It would be relevant, only if a person 
on whom the burden of proof lay failed to adduce any evidence altogether.‘” 


In the undernoted case,**° the Supreme Court has a word of caution for the high courts in 
respect of second appeals: 


9.3. it is a matter of concern that the scope of second appeals and as also the procedural 
aspects of second appeals are often ignored by the High Courts. Some of the off-repeated 


errors are: 


(a) Admitting a second appeal when it does not give rise to a substantial question of 
law. 


(b) Admitting second appeals without formulating substantial question of law. 


(c) Admitting second appeals by formulating a standard or mechanical question such 
as ‘whether on the facts and circumstances the judgment of the first Appellate 
Court calls for interference’ as the substantial question of law. 


(d) Failing to consider and formulate relevant and appropriate substantial question/s 
of law involved in the second appeal. 


(e) Rejecting second appeals on the ground that the case does not involve any 
substantial question of law, when the case in fact involves substantial questions of 
law. 


(f) Reformulating the substantial question of law after the conclusion of the hearing, 
while preparing the judgment, thereby denying an opportunity to the parties to 
make submissions on the reformulated substantial question of law. 


(g) Deciding second appeals by re-appreciating evidence and interfering with 
findings of fact, ignoring the questions of law. 


These lapses or technical errors lead to injustice and also give rise to avoidable further 
appeals to this court and remands by this court, thereby prolonging the period of litigation. 
Care should be taken to ensure that the cases not involving substantial questions of law are 
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not entertained, and at the same time ensure that cases involving substantial questions of 
law are not rejected, as not involving substantial questions of law. 


The high court, in second appeal, should remand the case to the first appellate court which 
is the final court of fact and not directly to the trial court for recording a finding of fact. 
Where, however, the high court directly calls for a finding from trial court, depriving right of 
appeal to the first appellate court, it should scrutinise that finding.**! 


Once second appeal has been dismissed, this special civil application under Article 227 of 
the Constitution of India is not maintainable. The petitioners cannot be permitted to avail of 
the remedy under Article 227 of the Constitution of India when regular remedy under CPC 
has been availed of, in which they failed.**” 


An order under O XXII, rule 9, appealable as an order, would not be a decree and therefore, 
no second appeal would lie against that order. Such an appeal is liable to be rejected as 
incompetent.** Finding of the appellate court with the possession was not adverse and cannot 
normally be interfered within second appeal under section 100.** 


While it is true that events and changes in the law occurring during the pendency of an 
appeal required to be taken into consideration in order to do complete justice between parties 
so that a futile decree may not be passed, it is also right and necessary that the decree should 
be so moulded as to accord with the changed statutory situation. The right obtained by a party 
under a decree cannot be allowed to be defeated by delay in the disposal of appeal against the 
decree, if it is possible to save the decree by moulding it to confer to the statute subsequently 
coming into force.*® 


An error in the lower court judgment can be rectified by the high court, even though the 
plaintiff has not preferred any appeal.**° 


Where the lower appellate court after taking all aspects into consideration directed CBSE 
to declare the final result of the candidate who did not possess the requisite attendance, the 
high court, in second appeal, shall not interfere in the findings of the lower appellate court, 
particularly, because question was regarding academic career of the students.**” 


An order of court decreeing suit cannot be set aside in second appeal on grounds of non- 
service of application for substitution as provided by rule 21 of Civil Rules and Orders when 
no such grievance was made before passing of decree.*** 


If under a wrong impression the appellate court has drawn up a decree, if does not confer a 
right on the appellant to prefer an appeal.**” 


A party who abandons a particular plea at a particular stage cannot be allowed to re-agitate 


an appeal.*”° 


The defendants could suffer a decree before the trial court, by their omission to file any 
appeal before the first appellate court must be considered to have abandoned their right to file 
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an appeal against the decree in so far as it went against them before the trial court, and cannot, 
therefore, be allowed to file an appeal in the high court by way of second appeal under the 
pretext of challenging the judgment and decree of the first appellate court. Permitting such an 
appeal will amount to permitting appeal directly to be allowed to file against the judgment and 
decree of the trial court by a person who has not chosen to challenge the jedgpocne of the trial 
court before the first appellate court.*?! 


Section 100 does not affect the provision of second appeal as contained in special or local 
laws like the Punjab Courts Act, 1877.4? 


The question before the Supreme Court was whether the Letters Patent Appeal (Patna High 
Court) filed against the order of the single judge was maintainable. It was held that a judgment 
passed by one judge in second appeal, under section 100 of the CPC or any other provision of 
an special Act no letters patent appeal will lie to the high court provided the second appeal was 
against a decree or order of a district judge or a subordinate judge or any other judge subject 
to the superintendence of the high court passed in a first appeal under section 96 of the CPC 
or any other provision of a special Act.“ 


[s 100.3] Changes in the Section 


The first sub-section is largely retained, except for two changes. The first change is that 
the word “where” in the commencement of the sub-section is replaced by the word “as” 
The substitution is only nominal and makes no significant difference. The second sigs 
is vital and restricts the scope of the second appeal drastically in that clauses (a), (b) and (c) 
of the unamended sub-section are limited and are replaced by the words “if the High Court 
is satisfied that the case involves a substantial question of law”. The substitution means that 
even if the decision of the court of first appeal is contrary to law, or some usage, or custom 
having the force of law or even if the decision has failed to determine a material issue of law or 
suffers from a substantial error or defect in the procedure, no second appeal would lie unless 
there is a substantial, question of law involved. There is, thus, a possibility of injustice being 
perpetuated. Sub-section (2) remains the same. Sub-sections (3), (4) and (5) and the proviso 
to sub-section (5) are new. One wonders why the high court is required to formulate the 
substantial question of law under sub-section (4) even though such question is required to be 
precisely formulated in the memorandum of appeal under sub-section (3) and the high court 
is required to be satisfied presumably at the time of admission that such a question is involved 
in the appeal. The section, as framed, is unnecessarily involved, for, if the object was to limit 
the second appeal where a substantial question of law is involved, sub-sections (1), (2) and 
(3) were enough. Even where the high court is satisfied that the appeal involves a substantial 
question of law and formulates it, the respondent is still given the right to argue that the case 
does not involve such a question’ Luckily, the proviso retains the power of the high court to 
hear the appeal on a substantial point of law even though it has not been formulated by it, 
thus, ensuring that no injustice is done to appellant where such a question is not formulated 
through mistake or inadvertence. 
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[s 100.4] Section as it Stood Before the Amendment 


In order to understand the scope of the second appeal as now restricted, the section as it 
stood before the amendment is set out below: 
100(1). Save where otherwise expressly provided in the body of this Code or by any 
other law for the time being in force, an appeal shall lie to the High Court from every 


decree passed in appeal by any court subordinate to a High Court on any of the following 
grounds, namely: 


(a) the decision being contrary to law or to some usage having the force of law; 


(b) the decision having failed to determine some material issue of law or usage having 
the force of law; 


(c) a substantial error or defect in the procedure provided by this Code or by any 
other law for the time being in force, which may possibly have produced error or 
defect in the decision of the case upon the merits. 


(2) An appeal may lie under this section from an appellate decree passed ex parte. 


[s 100.5] Grounds of Appeal Under the Unamended Section 


The section even as it stood before its recent amendment allowed a second appeal only 
on the grounds set out in clauses (a), (b) or (c). Therefore, whereas a court of first appeal is 
competent to enter into questions of fact and decide for itself whether the findings of fact by 
the lower court are or are not erroneous, a court of second appeal was not and is not competent 
to entertain the question as to the soundness of a finding of fact by the court below.‘ A second 
appeal, accordingly, could lie only on one or the other grounds specified in the section.’ A 
judge to whom a memorandum of appeal was presented for admission could consider whether 
any of the grounds specified in the section existed, and if they did not could reject the appeal 
summarily.“ The limitations to the power of the court imposed by sectionss 100 and 101 ina 
second appeal had to be attended to and an appellant was not allowed to question the finding 
of fact of the first appellate court upon a matter of fact*””. “Nothing can be clearer that the 
declaration in the Civil Procedure Code that no second appeal will lie except on the grounds 
specified in the section. No Court in India or elsewhere has power to add to or enlarge those 
grounds.”4”* 


As held in Durga Chowdhrani v Jawahar Singh,” by the Privy Council, there is no jurisdiction 
to entertain a second appeal on the ground of erroneous finding of facts, however gross in error 
they may seem to be. The same view has been expressed also by the Supreme Court. No 
doubt, a second appeal lay where there was a substantial error or defect in procedure under 
clause (c), but an erroneous finding of fact is distinct from an error or defect in procedure. 
Accordingly, where there was no error or defect in procedure, the finding of the first appellate 


494. Ram Gopal v Shamskhaton, supra; Bhagwat v Bhagwat, 1966 Bom 482 : 67 Bom LR 837 : 1967 AB 80. 

495. Luchman v Funa, (1889) 16 Cal 753 : 161 A 125. 

496. Rudr Prasad v Baij Nath, (1893) 15 All 367. 

497. Pertab Chunder v Mohendranath, (1890) 17 Cal 291 : 16 IA 233; Lakshmi Narayan v Nanjaiah, AIR 1965 
AP 136. 

498. Durga Chowdhrani v Jawahar Singh, (1891) 17 IA 122 : 18 Cal 23. 

499. Durga Chowdhrani v Jawahar Singh, (1891) 17 IA 122 : 18 Cal 23. 

500. Pattabhiramaswamy v Hanymayya, 1959 SC 57; Sinha Ramanuja v Ranga Ramanuja, AIR 1961 SC 
1720 : (1962) 2 SCR 509 : (1962) 1 SCJ 17; Balkrishna Iyer v Ramaswami lyer, AIR 1965 SC 195 : (1964) 
7 SCR 49 : 1965 Mad LJ 10; Chunilal Vithaldas v Mohanlal, AIR 1967 SC 226 : 69 Bom LR 36; HK 
Biswas v RS Bhagat, AIR 1969 AP 128; Birbal Singh v Harphool Khan, 1976 AA 23; Anant Ram v Punjab, 
AIR 1975 P&H 198. 


1186 See 100 Part VII—Appeals 


court upon a question of fact had to be regarded as final, if that Court had before it evidence 
proper for its consideration in support of the finding,” even though the finding was material 
or the determination of a question not raised in the Court below but raised in the second 
appeal.*” The finding of tact to be final has, ofcourse, to be clear, specific and unambiguous.””” 
In Ramratan Sukul v Mussamat Nandu,™ the Judicial Committee said: 


It has now been conclusively settled that the third Court, which in this case was the 
Court of Judicial Commissioner, cannot entertain an appeal upon any question as to the 
soundness of findings of fact by the second Court; if there is evidence to be considered the 
decision of the second Court, however unsatisfactory it might be if examined, must stand 


final. 


The mere fact that the high court would have upon documents and evidence placed before 
the Court of first appeal come to a different conclusion is no ground for a second appeal.” 
The section was enacted for the express purpose of securing some measure of finality in cases 
where the balance of evidence, verbal and documentary, arose for decision.’ In Nafar Chandra 
Pal v Sukar,” their Lordships said: 


Questions of law and of fact are sometimes difficult to disentangle. The proper legal 
effect of a proved fact is necessarily a question of law, so also is the question of admissibility 
of evidence and the question whether any evidence has been offered on one side or the 
other; but the question whether the fact has been proved, when evidence for and against 
has been properly admitted, is necessarily a pure question of fact. 


In the question to be decided is one of fact it does not involve an issue of law merely 
because documents which are not instruments of title or otherwise the direct foundation of 
rights but are merely historical documents have to be construed.’ A second appeal did not lie 
on the ground that some of the evidence was contained in a document or documents and the 
first appellate court had made a mistake as to its meaning.” Misconstruction of documents 
which merely formed part of the evidence has been held not to be a ground of appeal.”’® Mere 
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inferences from or the evidentiary value of a document generally raise only a question of fact.’ 
However, it was held that a second appeal would lie if the documents erroneously construed 
themselves constituted the foundation of rights claimed.’'* The question whether a statutory 
presumption was rebutted has been held to be always a question of fact.’'’ Accordingly, no 
appeal could lie from a finding that an oral sale in Punjab was not proved and that entries in 
the Record of Rights were erroneous.“ Again, if there was evidence to support the finding of 
the appellate court that the appellants were not tenure-holders and that an entry to that effect 
in the Record of Rights was erroneous no second appeal lay.’ A finding as to the valuation 
of property has been held to be one of fact.*'® A finding on appeal that an estate had not been 
privately partitioned previously to its partition under the Estates Partition Act, 1897, was held 
to be a finding of fact binding on the high court in a second appeal.’ So also a finding on 
the question whether there had been division or severance of interest in a joint family,*'® It 
might, however, be a mixed question of fact and law and therefore open to reconsideration in a 
second appeal.*'? Questions such as partition among co-owners,”” or waiver of notice to quit”! 
or waiver of the benefit of an instalment of decree by the decree-holder®*” have been held to 
be questions of fact. Whether the status of the plaintiffs was that of members of a particular 
tarwad has been held to be a question of fact.” So too, the question whether an instrument was 
obtained under undue influence and misrepresentation.”* On the other hand, a second appeal 
was held to be competent where it was shown that the appellate court had misdirected itself 
on a question of law in dealing with evidence,” or where it had refused to consider material 
evidence on the erroneous ground that it was immaterial,’ or where there was no evidence 
to support the finding or the finding was based on inadmissible evidence,*”” or where the first 
appellate court had not considered the evidence, or where its finding is wholly conjectural and 
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not based on evidence.”’* It has been held that where the appellate court has based its finding 
on the failure of a party to discharge the onus of proof which had been wrongly held to be 
incumbent on him, the finding, though one of fact, was not based on positive evidence.” In 
general the high court cannot in a second appeal take upon itself to reappreciate the evidence 
or enter into a consideration of sufficiency or adequacy of evidence.’ 


It has sometimes been held on the strength of observations in ‘Rani Hemanta 
Kumari v Jagadendra Nath that a finding of fact by the lower appellate court which reverses 
that of the trial court is liable to be set aside in a second appeal if it did not come to close 
quarters with its reasoning.’ But as the Supreme Court has pointed out those observations of 
the Privy Council were made in an appeal against the high court’s judgment which had reversed 
that of the trial court and had no application to a second appeal under this section and under 
this section a clear finding of fact was not liable to attack on the ground that the judgment 
of the lower appellate court was not as elaborate as that of the trial judge or because some of 
the reasons given by the trial judge had not been expressly reversed by the lower appellate 
court.’ It must follow that when there are concurrent findings by two lower courts on what is 
a question of fact, the high court would not interfere in second appeal.’ A concurrent finding 
to be binding in second appeal must have been arrived at after legal adjudication. Thus, where 
a finding has been given by the trial court without deciding the question whether an impugned 
public register should be accepted or rejected, though confirmed by the first appellate court is 
not binding as a concurrent finding on the high court in a second appeal.” 


In Nasib Kaur,’™ interference with the concurrent findings of the courts below by the high 
court in the second appeal was challenged before the Supreme Court. The high court had 
framed a substantial question as to whether the courts below had failed to consider the material 
evidence on record? However, the high court in the impugned judgment did not point out the 
exact material evidence which had not been considered by the courts below and made its own 
assessment of the entire evidence. The Supreme Court held that the high court in exercise of its 
powers under section 100 could not have reversed the concurrent findings of the courts below 
so as to adversely affect such legal possession of the appellants. 
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The Supreme Court will not, except in unusual circumstances, interfere with concurrent 
findings of fact by the Courts below.” This is in consonance with the practice followed both 
by the Privy Council’ and the Federal Court.” 


There have been a number of decisions on the question as to what are questions of fact. 
Thus, a question of benami.™° or bona fides.™' or negligence,’ or a document being fictitious 
or not,™? or certain proceedings being collusive,“* or whether the suit properties were not 
family properties,” or whether there was reasonable or probable cause for prosecution in a 
case for damages for malicious prosecution,™® or the question of status of the defendant as a 
tenant or not™” is a question of fact. An order which is in the discretion of thc Court also was 
not disturbed in a second appeal, for instance, where the court had refused on consideration 
of all the circumstances to grant relief to a tenant against forfeiture.” See also cases noted 
below. 


An issue with regard to a fact cannot be raised before the second appellate court for the 
first time. The Supreme Court has held that a question whether the suit property belonged to 
an individual, i.e. whether he/she is a beneficial owner or is a benami, is a question of fact. As 
there was no averment made in the plaint with regard to that and consequently no issue was 
raised before the trial court, the said issue could not have been raised for the first time before 
the second appellate court.” 


537. Nanalal Zaver v Bombay Life Insurance Co, 1950 SCR 391 : 1950 SC 172 : 1950 SCJ 337; Firm Sreenivas 
Ram Kumar v Mahabir Prasad, 1951 SCR 277 : 1951 SC 177 : 1951 SCJ 261; Chinnathayi v Kulasekhara, 
1952 SCR 241 : 1952 SCJ 1 : 1952 SC 29; Nagubhai v Shama Rao, 1956 SCR 451 : 1956 SC 593; 
Biswanath v Radha Ballabhji, 1967 SC 1044; Ganga Bishnu v Pinjarapole Society, (1968) 2 SCR 
117 : 1968 SC 615. 

538. Srimathi Bibubathi Devi v Ramendra Narayan Roy, 73 LA 246 : (1946) 2 Mad LJ 442. 

539. Gangadharier v Subramanya Sastrigal, (1949) AFC 88 : 1949 FLJ 90. 

540. Meenakshi Mills v Commissioner of Income-tax, 1956 SCR 691 : 1956 SCA 1139 : 1957 SC 49 : 1957 
SCJ 1; Bhushan Pal v Bibuthi Bhushanlal, (1957) AC 177 : 66 Cal WN 154; Kameshwari Singh v Sarju 
Singh, (1958) AP 434; Ramajanam v Beyas Singh, (1958) AP 537; Girdharilal v Krishan Datt (1960) A 
Punj 575. 

541. Govind v Ragunath, 1952 Bom 226 : (1952) AB 107; Hajee Mumtaj-ud-din v Debendra Nath, (1959) AC 
78; Ramanath Ram Chander v Bhagat Ram Co, 1960 Raj 360 : (1960) A Raj 219. 

542. Kothari & Sons v Krishna Rao, 1953 (1) Mad LJ 821 : (1953) AM 726 : 66 LW 369 : 1953 Mad WN 
309; but see Chabraji v Ganga, 43 All 29 : (1921) AA 314; But see Safdar Hussain v UOL, 1978 AA 53. 

543. Parasnath v Mohani, 1960 (1) SCR 271 : 1959 SC 1204. 

544. Nagubai v Shama Rao, supra. 

545. Bachan Singh v Dhian Das, (1973) 2 SCC 109 : 1974 SC 708. 

546. Pestonji v Queen Insurance Co, 25 Bom 332 PC; Chellu v Palghat Municipality, 1955 (1) MLJ 269, (1955) 
AM 562 : 68 LW 317; Venkatadri v Chandriah (1956) A Andhra 174; Beharilal v Jagannath, (1959) AP 
490; Gangadhar v Priya Nath, 29 Cutt LT 357; contra Narayana Mudali v Peria Kalathi Mudali, (1939) 
AM 783; Kedarnath v Brahmanand, (1959) A Raj 37. 

547. Sri Raja Durga Singh v Tholu, 1963 SC 361. 

548. Namdeo v Narmada Bai, 1953 SCR 1009 : 1953 SC 228 : 1953 SCJ 303. 

549. Venkatasubbiah v Venkataratrama, 1954 Mad 775 : (1954) AM 681 (genuineness of signature); Subhosc 
Chandra v Manorama, 1956) (1) Cal 150 (genuineness of sale deed and agreement to reconvey); Sheesh 
Dhan v Kishenlal, (1957) A Raj 299 (execution of document); Bageram Rai v Bhagwan Singh, (1962) AP 
319 (genuineness of sale deed); Allahabad Bank Ltd v Kulbhushan, (1961) A Punj 571 (genuineness of a 
cheque); Subbiah Nadar v Champaka Pillai (1961) AM 413 : 73 LW 666 (identity of property mortgaged 
and sought to be redeemed); Uttam Rao v Sitaram, 1963 Bom 77 (1963) AB 165 : 64 Bom LR 752 
(legitimacy). TV Subrahmanyam v Vishwanathraju 1968 AAP 190; Indubala Devi v Ghose, 1971 AC 411; 
Bhanwarlal v: Kamla, 1970 A Raj 239; Mallana v Eramma, 1970 A Mys 84; Venkata v Lakshmi, 1967 AAP 
64; Assam Cold-Storage v UOI, 1971 AA&N 69; Mahendra Singh v Attar Singh, 1967 AA 488; Narain 
Das v Banarasi Das, 1970 AP 50; PG Reddy v G Obdulamma, 1971 AAP 363; Haripada v Bansidhar, 
1967 AC 255; Manoharlal v Rajeshwari Devi, 1977 AA 36. 

550. Narinder Singh Rao v Air Vice-Marshal Mahinder Singh Rao, AIR 2013 SC 1470 : (2013) 9 SCC 425. 


1190 Sec 100 Part VIJ—Appeals 


Vendor was an illiterate lady. Sale deed was alleged to be the outcome of fraud and undue 
influence. Material document, i.e. acknowledgement in token of having received consideration, 
was not produced by vendor. Burden to prove execution of sale deed and passing of consideration 
was not discharged by vendee. Plea by vendee, that sale was necessitated to discharge debts was 
found not convincing. Findings of facts that fraud and undue influence was perpetrated on 
vendor and that no consideration was paid to her, were not liable to interference by high court 
in second appeal. Appeal was dismissed.”’! Question whether a particular person is a transferee 
with notice of agreement of sale is a question part. The fact that the fending of the lower appellate 
court is based upon a document does not make it any the less a finding of fact.” First appellate 
court found that the plaintiffs (and not defendants) were in possession. Finding was one of fact. It 
cannot be disturbed, unless it is shown that the finding was based on a misconception of evidence 
or on an overlooking of material evidence. Certificates of sale are documents of title, which ought 
not be lightly regarded, or loosely construed.’ High court cannot interfere with a finding about 
bona fide need of the landlord.’ Second appeal in suit under O XXI, rule 63 was filed against 
orders passed in execution proceedings. It was held that a question not constituting the subject- 
matter of dispute cannot be raised for the first time in second appeal. 


The further question as to whether the appellants are only liable to pay the decretal amount, 
was not the subject-matter of the dispute in the present suit. That is a question which the 
appellants if at all should have raised before the executing court.’ Finding whether respondents 
were tenants or sub-tenants is a question of fact.” Courts below reached finding of “cruelty” 
fully aware of established principles pertaining to nature of proof necessary to establish a charge 
of cruelty so as to justify decree of divorce. It was held that — concurrent finding cannot be set 
aside on mere reappraisal of evidence.””” A pure question of law arising on the admitted facts can 
be raised in second appeal. But a reasonable assessment of evidence cannot be set aside.” High 
court cannot entertain second appeal on the ground of an erroneous finding of fact, however 
gross or inexcusable the error may seem to be. That the finding of the first appellate court is 
based upon some documentary evidence, does not make it any the less a finding of fact.’® 


The high court acts erroneously if it disturbs concurrent findings of fact:— 


(a) overlooking clear admissions of the plaintiff and 


(b) erroneously interpreting the rent note.’® 


Where both the lower courts have held the will to be proved the court of second appeal 
cannot enter into the evidence.”°' The question of whether, in respect of a lease of trust property, 
notice of termination had been given by the Mukhtar (attorney) of his own or whether the 
Mukhtar had given the notice in pursuance of the resolution of trustees, is a question of fact, 
which cannot be allowed to be raised in second appeal.”*’ Question whether an agreement of 
sale was in fact executed and whether it was genuine are questions of fact. Findings on these 
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cannot be interfered with in second appeal. A concurrent finding of the lower courts, to 
the effect that the tenant was in possession since 1962, cannot be disturbed in second appeal 
merely because a different view of the evidence is possible. Concurrent finding of fact (based 
on appreciation of evidence) that the licensee’s shop did not remain closed on account of the 
authority's failure to supply liquor as per demand of licensee, cannot be interfered with, where 
no infirmity is pointed out.>® A finding that the income earned from the business by a person 
(natural guardian) was necessary to maintain his minor son and that the guardian invested the 
sale proceeds of the property of the minor in the business, is a finding of a fact, which cannot 
be questioned in second appeal.’ A finding that the demands for pre-emption (required to 
be made under Muslim law) were not made, based on an appraisal of the evidence on record, 
cannot be questioned in second appeal.*’ Finding as to relationship of husband and wife 
between two persons is one on a question of fact. Court in second appeal cannot interfere with 
the finding in the lower courts.* 


The high court in second appeal cannot interfere with a finding of the trial court that 
the sale deed was executed by the plaintiff when he was in an unsound state of mind where 
the finding is supported by reasons and evidence. In an appeal against a decree in a suit by 
the plaintiff for a declaration that the suit property was joint family property and claiming 
a share therein, the first appellate court gave a finding of fact that the suit property was self 
acquired property of the father of the plaintiff, as he was a well known goldsmith and the suit 
property was purchased from his income from the business after the death of his father, i.e. 
the plaintiff’s grandfather, who did not carry on any business. This finding was reasonable 
and legal and based on evidence. It was held that the high court would not be justified in 
interfering with it and holding that the goldsmithery was ancestral business of the plaintiff's 
father, from the income of which the suit property was purchased. It was not even the case as 
pleaded by the plaintiff in the plaint that goldsmithery was their ancestral business. Nor was 
evidence produced to that effect.” A finding that the accommodation already in the landlord’s 
possession is sufficient for his needs is one of fact.” 


A deed was executed by an illiterate old man who sued to set it aside on the ground that it 
had been obtained by fraud and misrepresentation. The courts below negatived the Plea, after 
considering the evidence. It was held that the finding, being just and proper, did not warrant 
interference in second appeal.””? New point requiring determination of material facts cannot 
be raised for the first time in the second appeal.*”> Concurrent finding by lower courts that 
plaintiffs had established their right of pre-emption claimed on the basis of Shafi-a-Khalit 
cannot be challenged in second appeal in the high court.*”* The appellate court would be 
wrong in thinking that it would detract from the value to be attached to a trial judge’s finding 
of fact if the judge does not expressly base his conclusion upon the impressions he gathers from 
the demeanour of witnesses. The duty of the appellate court in such cases is to see whether the 
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evidence, taken as a whole, can reasonably justify the conclusion which the trial court arrived 
at, or whether there is an element of improbability arising from the proved circumstances 
which, in the opinion of the court, outweighs such finding.” 


Concurrent finding that the disputed will was genuine, cannot be disturbed in second appeal.” 
To determine whether the relationship between the parties is one of licensee or lessee, neither 
documentary evidence nor even the recitals in the document in question will be so relevant, as 
the real intention of the parties in entering into that relationship. When lower appellate court 
re-appreciates the evidence and differing from the trial court comes to the conclusion that the 
relationship is that of lessee, so long as nothing not before the court has been taken into account, 
such conclusion does not suffer from any error of law and does not call for interference.” The 
question whether a person is “Khatedar” within the meaning of section 42, proviso, Rajasthan 
Tenancy Act, 1955 (which prohibited transfer of interest as Khatedar by a member of Scheduled 
Caste etc. to one who is not such a member), cannot be gone into in second appeal, as it is a 
question of fact’. A plea that the Rent Control Act was not made applicable to the city in 
question and that such non-applicability was discriminatory, cannot be invoked for the first time 
in second appeal. Such a plea might involve controversial facts.°>”” 


[s 100.6] Amended Section and Pending Matters 


The principle as to the applicability of a subsequent statutory provision doing away with or 
abridging the right of appeal arising from a matter pending at the date of enactment of such 
subsequent provision is well established. As early as in 1905, the Privy Council declared the 
principle in the following terms: 


As regards the general principles applicable to the case there was no controversy. On the 
one hand, it was not disputed that if the matter in question be a matter of procedure only, 
the petition is well founded. On the other hand, if it is more than a matter of procedure, if 
it touches a right in existence at the passing of the Act, it was conceded that, in accordance 
with a long line of authorities extending from the time of Lord Coke to the present day, the 
appellants would be entitled to succeed. The Judiciary Act is not retrospective by express 
provision, or by necessary implication. And therefore the only question is, was the appeal to 
His Majesty in Council a right vested in the appellants at the date of the passing of the Act, 
or was it a mere matter of procedure? It seems to their Lordships that the question does not 
admit of doubt. To deprive a suitor in a pending action of an appeal to a superior tribunal 
which belonged to him as of right is a very different thing from regulating procedure. In 
principle, their Lordships see no difference between abolishing an appeal altogether and 
transferring the appeal to a new tribunal. In either case there is an interference with existing 
rights contrary to the well-known general principle that statutes are not to be held to act 
retrospectively unless a clear intention to that effect is manifested.**° 


This principle has been approvingly cited not only by the Supreme Court,” but has been 
followed in several high courts’ decision. In Daivanayaga Reddiyar’s case the Madras High 
Court held that the right to appeal to a particular superior court (there the district court) was 
governed by the law prevailing at the date of the institution of the suit and not by the law 
prevailing at the date of the decision or at the date of the filing of the appeal. To the same 
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effect is the Lahore decision in Kirpa Singh v Ajaipal Singh.” In Kasibai v Mahadu,™ the suit 
was filed in 1944 in respect of property situated in the then Nizam territory. It was held that 
such a suit would be governed by the relevant provisions of the Hyderabad Civil Procedure 
Code then in force and that the restrictions set out in section 100 would not apply to a second 
appeal arising from such a suit. They would apply to second appeals arising from suits filed 
after 1 April 1951 when the CPC was applied. Hence the high court's jurisdiction in respect 
of suits filed before that date would be governed by section 602 of the Hyderabad Code 
which permitted interference with findings of fact in second appeals. The principle is thus 
well-established that the right to appeal is not a matter of procedure only and that that right 
to enter a Superior Court is deemed to arise to a litigant before any decision has been given by 
the inferior court. In other words, that right accrues to him at the date of the institution of the 
suit by him. The right of a second appeal being thus a substantive right, the new section 100 
would not have restricted that right in appeals arising from suits already filed before the date 
when the Amendment Act, 1976 was brought into force and to such appeals the section, as it 
stood before it was replaced by the new section 100 would have applied. But to avoid such a 
result section 97 of the Amendment Act, 1976 which is a repeal and saving section, provides 
by its clause (m) that the provisions of the new section 100 shall not apply or affect any appeal 
from an appellate decree or order which had been admitted before the date of its enforcement 
after hearing under O XLI, rule 11 and that every such admitted appeal shall be dealt with 
as if the new section 100 had not come into force. It is clear from the language of clause (m) 
that the legislature intended to save from the applicability of the new section 100, only those 
second appeals, which had already been filed and admitted under O XLI, rule 11 before it was 
brought into operation. Consequently, the restrictive provisions of the new section 100 would 
apply to all appeals even though they arise from suits or first appeals filed before the date of 
enforcement of the new section except as aforesaid those second appeals already admitted by 
the high courts before that date. To such appeals, as were already admitted, must apply the 
section before its replacement by the new section. It has been considered necessary to retain the 
commentary under the old section, at least for the purposes of such saved appeals. 


[s 100.7] Clause (a) of the Unamended Section; Decision Being 
Contrary to Law 


In cases to which the old section before its replacement still applies as aforesaid, cl. (a) of 
that section would be relevant. That clause provided that a second appeal would lie where the 
decision of the lower appellate court is contrary to law. The term “/aw” in that clause is not 
limited to statute law; it means general law.” 


When the question is one of a right construction of a document of title,” or of a document 
which forms the foundation of the suit,” or of a legal inference from a document,’ the 
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question is one of law, and a second appeal will lie. Thus, where in a suit for a declaration of the 
plaintiff’s proprietary title to the land in suit, the lower appellate court found on a construction 
of the wajib-ul-arz and other documentary evidence relating to the land that the plaintiffs 
were proprietors, their Lordships of the Privy Council held that the right construction of the 
documents was a question of law which the high court was not precluded from considering in 
second appeal. In the course of the judgment their Lordships said: l 
That finding (namely, that the plaintiffs were proprietors of the lands) of the Subordinate 

Judge was the result of his having misconstrued the wajib-ul-arz. The right construction of 

documents is a question of law which Judges in second appeal are not by sections 584 and 

585 of the Code of Civil Procedure (now sections 100 and 101) precluded from considering 

by any finding of a lower Appellate Court based upon such documents. The Subordinate 

Judge arrived at his finding by inferences drawn upon an incorrect construction of the 

wajib-ul-arz and the Judges in second appeal consequently were not bound by his finding 

that the plaintiffs were the proprietors of the lands.”* 


Similarly, the question whether a writing which is ostensibly a deed of absolute sale and 
an agreement by the purchaser to reconvey the property to the vendor constitute an out and 
out sale and an agreement for reconveyance or a mortgage by conditional sale, is a question of 
construction of documents and the high court is entitled to interfere in second appeal.” In 
a Privy Council case where the question was whether the possession of properties by a Hindu 
widow was merely in lieu of maintenance and not adverse to the plaintiffs, their Lordships 
held that the question was one of inference from documents and not one of fact and that they 
were, therefore, entitled to draw their conclusion notwithstanding the con current opinions 
of the courts in India.’ But where the question is not one of construction of a document or 
of legal inference to be drawn from a document, but is one as to the effect to be given to a 
document as evidence of a fact or facts in issue, a second appeal is not admissible. Thus, when 
the question was whether certain pension moneys were included in a watan or hereditary 
endowment and two courts after an examination of the sanad and other relevant documents 
had found that they were not, the Privy Council held that the high court in second appeal was 
not entitled to reverse the finding unless the documents had been misconstrued.” Also, where 
a suit involves a question of the fact of adoption, and documents are produced as evidence of 
the fact of adoption, the question whether the documents do or do not support the alleged 
adoption is a question of fact, and no second appeal will lie.” The law on the subject was thus 
stated by Mookerjee, J in Makund Deb v Gopi Nath: 

We hold accordingly that, unless there is a question of the legal effect of a deed which 
may be treated as a document of title or embodies a contract or is the foundation of the 
suit, a second appeal does not lie. A second appeal is not admissible, merely because some 
portion of the evidence is in writing of which the meaning has been mistaken by the lower 
Appellate Court. 
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Where the lower appellate court arrives at a conclusion which is an inference based upon an 
erroneous view of the law, the judgment is open to question in second appeal.” A judgment 
is also open to question in second appeal where a defect in the judgment is due to an error as 
to the admissibility of evidence,’ or where the judgment is based on a document which does 
not form part of the judicial record of the case,*”” or which had been improperly admitted as 
additional evidence by the first appellate court,’® or where secondary evidence is admitted in 
contravention of the provisions of sections 65 and 66 of the Indian Evidence Act, 1872” or 
where there is failure to invoke a presumption of fact under section 1 14 of the Indian Evidence 
Act, 1872.°° It is a ground for interference in second appeal if the lower appellate court 
relies on inadmissible evidence.®! When a certified copy was admitted in evidence without 
objection, it was held that a contention that it was not properly proved could not be raised 
in second appeal. The question of burden of proof is a question of law, and the high court 
is entitled to interfere in second appeal if the lower appellate court has placed the burden on 
the wrong party. But where evidence is led by both the parties and is considered, no second 
appeal can lie on the ground that the onus was misplaced.“ The question, however, whether 
a party has discharged the onus rightly placed on him is one of fact.” A second appeal will 
also lie where an unregistered document which requires registration is admitted in evidence.“ 
Where the first appellate court has not applied its mind to the evidence in the case in a judicial 
manner and has omitted to take into consideration some important evidence, the high court 
can interfere in second appeal.” Though the high court cannot interfere with concurrent 
findings of fact in second appeal, where the lower appellate court has failed to record a finding, 
it can itself do so on a consideration of the evidence. 


Where the court of first instance grants a mandatory injunction for the demolition of a 
building, and the decree is reversed in appeal on an erroneous view of the law, a second appeal 
will lie.“ Though a person may not have been duly appointed executor, he may render himself 
liable as an executor if he intermeddles with the estate of the deceased; misapplication of law 
on this point is a good ground for a second appeal.*!° The question whether a stipulation in a 
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9 . . . 611 
contract is by way of penalty is a question of law which renders a second appeal competent. 


So also the question whether an agreement is in restraint of trade or not.“ The question 
whether enquiries made for purposes of section 41 of the Transfer of Property Act were 
reasonable is one of law.°!? 


Where an appeal which ought to have been preferred to the high court is preferred to a 
district court and the latter court hears and decides the appeal, the decision is contrary to law, 
and a second appeal will lie from the decree of the district court.* The High Court of Madras 
and Patna have held that where a court assumes jurisdiction which it would not have had if 
the facts necessary to determine the question of jurisdiction had been rightly decided, a second 
appeal lies from the findings of facts.*!° If an appeal is wrongly entertained, it is open to the 
party aggrieved to prefer a second appeal and take the objection that the appeal to the lower 
appellate court was incompetent.*" 


[s 100.8] Question of Proper Inference in Law From Findings of Fact; Mixed 
Question of Law and Fact 


Even though under the unamended section a second appeal did not lie from a finding of 
fact, it was held that a second appeal lay under clause (a) of that section where a legal conclusion 
was drawn from a finding of fact if such conclusion was found erroneous.°'’ The reason given 
was that whereas in determining a question of fact no application of any principle of law was 
involved in finding either the basic facts or in arriving at the ultimate conclusion, in the case 
of a mixed question of fact and law the ultimate conclusion has to be drawn by applying 
principles of law to the basic findings.“!8 Accordingly, where the lower appellate court found 
that the plaintiff and his predecessors were not Hindu Samyasis and therefore were incompetent 
to assume the office of the mahant for the reason that they had not performed the requisite 
ceremonies and had not uttered the required mantra, the factual part of the finding, that is, 
the non-performance of the ceremony and the omission to utter the mantra was a finding 
of fact, but the ultimate conclusion therefrom was a question of law.°'? Thus, the question 
whether possession is adverse or not is often one of simple fact, but it may also be a conclusion 
of law or a mixed question of law and fact. Where the question of adverse possession is one of 
simple fact, no second appeal will lie; but a second appeal will lie from a finding as to adverse 
possession when such finding is a mixed question of law and fact depending upon the proper 
legal conclusion to be drawn from the findings as to simple facts. Where the question in a 
suit was whether the defendant was bound by a mortgage executed by his mother, and it was 
held that he was, their Lordships of the Privy Council held that the findings was substantially 
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one of law, and that it was, therefore, open to question in second appeal. In the course of 
their judgment their Lordships said: “The facts found (by the lower appellate court) need not 
be questioned. It is the soundness of the conclusions from them that is in question, and this is a 
matter of law.”®? As stated by their Lordships of the Privy Council in another case, “the proper 
legal effect of a proved fact is essentially a question of law”, and the high court is, therefore, 
entitled to interfere in second appeal.°” 


Where the trial court granted injunction restraining respondent/defendants from 
dispossessing appellant-plaintiff from suit land but refused to grant decree of plaintiff's 
ownership of suit land based on adverse possession and the decree pertaining to preventive 
injunction was not challenged by defendants and thus same became final, in second appeal 
the high court, while denying relief of ownership by adverse possession, denied injunction 
earlier granted, and observed that owner of suit land being Gram Panchayat and appellant 
being in possession thereof without any right, it had no right to seek injunction against Gram 
Panchayat, it was held by the Supreme Court that this finding of the high court was perverse, 
unnecessary and beyond the scope of second appeal when respondents, by not challenging the 
decree pertaining to injunction, had accepted adverse possession of the suit land.? 


It is not the practice of the Supreme Court to permit a mixed question of law and fact to be 
raised for the first time before it.°™4 


[See also notes under sections 100, 46 mixed question of law and fact] 


[s 100.9] Clause (c): Substantial Error or Defect in Procedure 


A second appeal will lie where there is, as an English lawyer would express it, no evidence to 
go to the jury, because that does not raise a question of fact such as arises upon the issue itself, 
but a question of law for the consideration of the Judge. It is settled law that if the findings 
of fact given by the first appellate court are based on appreciation of all the relevant evidence, 
the high court would not upset them. It is only when such findings are based on no evidence 
at all or where the evidence is disbelieved for no reason at all or if there is any substantial error 
or defect in procedure that its interference with such findings is called for in second appeal.‘ 
Thus, where the lower appellate court found that a deed of compromise was not for the benefit 
of a certain infant, and there was no evidence in the case upon which that Court could found 
its judgment, it was held by the Judicial Committee that the case was one of a substantial error 
or defect in the procedure of the first appellate court and that it was a ground for a second 
appeal to the high court.” Normally, court in second appeal will not disturb a concurrent 
finding of fact. However, where the lower court ignores material evidence with respect to the 
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fact in issue, its finding can be interfered with even in second appeal. Presumption of truth is 
attached to the entries in the revenue records and to rebut such presumption, convincing and 
reliable evidence is required. Where in a suit seeking permanent injunction, the lower courts 
concurrently found that defendant was in possession of land as tenant, whereas entries in the 
relevant revenue records showed plaintiff as owner in possession of the land. In the absence 
of evidence to rebut the presumption of truth of entries in the revenue records, concurrent 
finding of lower courts that defendant was in possession of land, ignoring the entries in revenue 
records could not be sustained.®* A finding of the first appellate court can set aside if it is not 
based on any evidence as it is an illegality.®? 


Pleas as to validity of notice and non-maintainability of suit under Panchayat Act can be 
allowed in second appeal, as they involve consideration of law points and interpretation of 
provisions of the Act. Ordinarily a finding as to possession-must be regarded as a finding 
of fact, but even a finding of fact can be upset in second appeal on the score that there was 
no evidence to support it or that it was based on a misconception.® A finding of fact is 
not bending in second appeal if it does not consider the evidence on record and if it fails to 
appreciate the principles regarding the customary right of irrigation asserted by the plaintiff.°” 
Lower appellate court reversed the finding of the trial court, believing the plaintiff's evidence 
and disbelieving the defendant’s evidence. The judgment of the lower appellate court showed 
that its finding suffered from a substantial error of procedure in appraising the evidence. This 
error had materially affected the decision of the case on the merits. Such an error gives the 
high court jurisdiction to interfere on second appeal, under section 100(1)(c).° A finding of 
fact made by the first appellate court, which is the final court of facts can be interfered with 
in second appeal, only when the finding is without evidence or based on inadmissible evidence 
or is perverse, i.e. the finding is such that no reasonable and prudent man can come to it from 
the materials on record.°*4 


A finding recorded with no reasoning, or a finding based on illogical or perverse reasoning 
is not binding on the high court under section 100. The burden of proving non-receipt of 
consideration was on the defendants, The contrary approach of the lower appellate court was 
erroneous and was not legally sound. It is not enough that the lower appellate court concurs 
with the finding, but the process of reasoning must also be sound.®*? The district judge, in 
appeal, decreed A’s suit for possession of whole disputed property against B and C, on the 
ground that they were not sons of A’s deceased father. He did not consider important oral and 
documentary evidence, which was material to prove the relationship of B with A’s father. It 
was held that the judgment could be interfered with in second appeal, as the district judge had 
ignored a very vital and important document in the case.°*° Where the first appellate court fails 
to consider the most material evidence in the case, and especially when it reverses the judgment 
of the trial court, the finding recorded by the first appellate court, is not binding on the high 
court, though it is true that every non-consideration of the reason given by the trial court in a 
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judgment of reversal will not attract this principle.®” Even if the appreciation of evidence made 
is patently erroneous and the finding of fact recorded in consequence is grossly erroneous, that 
cannot be said to introduce a substantial error of defect in the procedure. However, when the 
first appellate court discarded the evidence as inadmissible and the high court is satisfied that 
the evidence was admissible, that may introduce an error or defect in procedure. So also in a 
case where the court below ignored the weight of evidence and allowed the judgment to be 
influenced by inconsequential matters, the high court would be justified in re-appreciating the 
evidence and coming to its independent decision.°* 


Findings of fact can be interfered with by the high court under certain circumstances, when 
the court is satisfied that on account of wrong approach to a matter, injustice has been done to 
one of the parties before it. Lower court recorded finding of fact by wrongly misreading the 
evidence. It was held that it had committed an error of law, warranting interference. Appeal 
was allowed.“ The error or defect in the procedure to which section 100 (1)(c) refers, is not an 
error or defect in the appreciation of evidence adduced by the parties on the merits. Even if the 
appreciation of evidence is patently erroneous and the finding of fact is in consequence grossly 
erroneous, that cannot be said to introduce a substantial error or defect in the procedure. 
However, when the first appellate court discarded the evidence as inadmissible and the high 
court was satisfied that the evidence was admissible that may introduce an error or defect in 
procedure. So also, where the court below ignored the weight of evidence and allowed the 
judgment to be influenced by inconsequential matters, the high court would be justified in 
reappreciating the evidence and coming to its own independent decision. 


In a case where the lower appellate court had come to a finding of fraud, although, in point 
of law there was no evidence to support the finding, the Privy Council held that the Judicial 
Commissioner was within his powers in second appeal in deciding the case on the evidence 
in the record.“ The high court in second appeal is not bound by a finding as to whether the 
defendants were permanent tenants liable to pay a reasonable rent when the finding was based 
neither on evidence nor admission.’ Again, when the lower appellate court inferred from the 
fact that a mortgagee had delayed filing a suit until the last day allowed by the law of limitation 
that he had been receiving interest all the time and that the mortgage was satisfied, the high 
court held that the inference was not drawn from any evidence so that there was an error of 
law.“4 Where the lower appellate court had reversed a finding of fact arrived at by the court 
of first instance without considering the material facts on which the first court’s finding was 
based the high court would interfere in second appeal on the ground that the judgment is not 
a proper judgment of reversal.“ The Supreme Court has observed that if a finding of fact is 
arrived at ignoring important and relevant evidence, the finding is bad in law.®* Similarly, 
where the lower appellate court disposes of a suit upon a case not raised by the parties land 
to which the evidence has not been directed, it is a substantial error or defect in procedure 
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within the meaning of this section and a second appeal lies to the high court. But where 
the court gives a finding on a question on which both parties go to trial, it is not liable to be 
disturbed on the ground that it was not raised in the pleadings.“* The Bombay High Court 
has held that a finding based on a misconception of what the evidence is cannot be accepted in 
second appeal, and this was followed by the Allahabad High Court in a case where the lower 
appellate court, in a perfunctory judgment which did not state correctly what the evidence 
was, found that a village officer’s report was tainted with malice.” The Lahore High Court 
had held that where the court has not considered all the available evidence, a second appeal 
lies.°' A second appeal will lie if the evidence has been misread or misunderstood,®? or the 
lower appellate court has misdirected itself in point of law in dealing with the question upon 
the evidence,®” or has overlooked or ignored material documentary evidence.°* The same view 
has been taken also by the Supreme Court.® But the mere fact that the lower appellate court 
has made specific reference in its judgment to only some of the witnesses does not by itself 
mean that it was unmindful of the rest of the evidence.®” Error in appreciation of evidence is 
not a substantial error in procedure within section 100(1)(c) of the Code. When the finding 
of fact is based partly on conjectures, and partly on a misunderstanding of the evidence, a 
second appeal lies.°* On the same principle a second appeal will lie where the finding of 
the lower appellate court, e.g., a finding on the existence of a usage, is based on irrelevant 
matters.°° A second appeal also lies where the lower appellate court decides a question of 
fact not upon the evidence before it, but on the authority of a previous finding of a court of 
superior jurisdiction upon similar facts in a case between different parties.°° 


[s 100.9.1] Where the Courts Below Have Misconceived the Real 
Question They had, to Try 


The high court has jurisdiction under this section to set aside the decree of the trial judge 
in favour of the plaintiff, affirmed on the facts by the first appellate Judge, on the ground that 
the evidence taken showed that the true question of fact which had not been considered and as 
to which no issue had been framed should have been answered in favour of the defendant.®! A 
conclusion based on an erroneous understanding of the case that the plaintiff committed breach 
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of contract or on a misinterpretation of pleadings®® can likewise be challenged in a second 
appeal The Supreme Court has held that the high court could interfere with a finding of fact 


in second appeal when the courts below had misunderstood the point for determination. 


[s 100.9.2] Other Cases of Error or Defect in Procedure 


Interference with a finding of fact would be warranted where there is a substantial error or 
defect in the procedure provided by this Code or by any other law for the time being in force 
which has produced an error in the decision on merits. If the lower appellate court allows a 
new point of fact to be raised for the first time or permits a party to take up a new plea or make 
out a new case that may amount to an error in procedure.% Omitting to decide a material 
issue,“ omitting to examine witness tendered,*” refusing to receive documentary evidence 
which ought to have been accepted, allowing the plaintiff in the lower appellate court to 
change the nature of his suit,“ permitting the defendant in the first appeal to raise a new plea 
not taken in the written statement,°” deciding an appeal without waiting for the return of a 
commission directed to be issued by the first appellate court,” rejecting an extract from the 
death register admissible under section 35 of the Evidence Act, 1872 and then holding that 
the date of death is not proved,” have all been held to be good grounds for special appeal. But 
disregard of an Amin’s second report as to a boundary line does not constitute a substantial 
error or defect in procedure within the meaning of this section, and is no ground for second 
appeal.“ The refusal by a lower appellate court to exercise the discretion vested in it by O XLI, 
rule 27, with respect to the admission of additional evidence, is a substantial error or defect 
in procedure, and affords a ground of special appeal. But where the Court has exercised its 
discretion in a sound and reasonable way, and in the exercise of its discretion refused to admit 
additional evidence, the case is not one of substantial error or defect in procedure.‘ The 
same is the position where the court after exercising its discretion properly accepts or rejects 
the commissioner's report®” or admits an application for amending the plaint.“° Admission 
by the lower appellate court of additional evidence tendered by the respondent without the 
consent of the appellant and without recording the reasons for its admission as required by 
O XLI, rule 27, is a substantial error in procedure, and is a good ground for second appeal.°” 
Proceeding with a suit without the legal representatives of the deceased plaintiff being brought 
on the record is also a good ground for second appeal.*’ In a suit for restraining the defendant 
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from using and occupying an open space in front of his house, the burden to prove title to that 
space is on the plaintiff. If that is ignored, the high court would be justified in interfering with 
the finding even though such finding would be one of fact.*” 


The scope of this clause was considered in Ramachandra v Ramalingam.™ After observing 
that it had reference not to error or defect in the appreciation of evidence but to error or defect 
relating to procedure, the Court went on: : 

if in dealing with a question of fact, the lower Appellate Court has placed the onus on a 
wrong party and its finding of fact is the result, substantially of this wrong approach, that 
may be regarded as a defect in procedure; if in dealing with questions of fact, the lower 
Appellate Court discards evidence on the ground that it is inadmissible and the High 
Court is satisfied that the evidence was admissible, that may introduce an error or defect in 
procedure. If the lower Appellate Court fails to consider an issue which had been tried and 
found upon by the trial Court and proceeds to reverse the trial Court’s decision without 
the consideration of such an issue, that may be regarded as an error or defect in procedure; 
if the lower Appellate Court allows a new point of fact to be raised for the first time before 
it, or permits a party to adopt a new plea of fact, or makes out a new case for a party, that 
may, in some cases, be said to amount to a defect or error in procedure. But the High 
Court cannot interfere with the conclusions of fact recorded by the lower Appellate Court, 
however erroneous the said conclusions may appear to be to the High Court, because, as 
the Privy Council has observed, however gross or inexcusable the error may seem to be, 
there is no jurisdiction under section 100 to correct that error. 


[s 100.10] Main Effect of Amendment 


The effect of the amendment, mainly, according to the amended section, was: (i) The high 
court would be justified in admitting the second appeal only when a substantial question of 
law is involved; (ii) The substantial question of law is to be precisely stated; (iii) A duty has 
been cast on the high court to formulate substantial question of law before hearing the appeal; 
(iv) another part of the section is that the appeal shall be heard only on that question.** 


[s 100.11] Rationale Behind This Section 


The rationale behind allowing a second appeal on a question of law is, that there ought to 
be some tribunal having a jurisdiction that will enable it to maintain, and, where necessary, 
re-establish, uniformity throughout the state on important legal issues, so that within the area 
of the state, the law, in so far as it is not enacted law, should be laid down, or capable of being 
laid down, by one court whose rulings will be binding on all courts, tribunals and authorities 
within the area over which it has jurisdiction. This is implicit in any legal system where the 
higher courts have authority to make binding decisions on question of law.°* 


[s 100.12] Finality of Decision 


In the 54th Report of the Law Commission of India, it is incorporated that it may be 
permissible to point out that a search for absolute truth in the administration of justice, 
however, laudable, must in the very nature of things be put under some reasonable restraint. 
In other words, a search for truth has to be reconciled with the doctrine of finality. In judicial 
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hierarchy, finality is absolutely important, because that gives certainty to the law. Even in the 
interest of litigants themselves, it may not be unreasonable to draw a line in respect of the two 
different categories of litigation where procedure will say at a certain stage that questions of 
fact have been decided by the lower courts and the matter should be allowed to rest where it 
lies without any further appeal. This may be somewhat harsh to an individual litigant; but in 
the larger interest of the administration of justice, this view seems to be juristically sound and 
pragmatically wise. It is in the light of this basic approach that we will now proceed to consider 
some of the cases which were decided more than a century ago.°* 


[s 100.13] Administration of Justice as per Law 


The analysis of cases decided by the Privy Council and the Supreme Court prior to 1976 
clearly indicated the scope of interference under section 100, CPC, by the Supreme Court. 
Even prior to amendment, the consistent position has been that the courts should not interfere 
with the concurrent findings of facts. 


Now, after 1976 Amendment, the scope of section 100 has been drastically curtailed and 
narrowed down. The high courts would have jurisdiction of interfering under section 100, 
CPC, only in a case where substantial questions of law are involved and those questions 
have been clearly formulated in the memorandum of appeal. At the time of admission of the 
second appeal, it is the bounden duty and obligation of the high court to formulate substantial 
questions of law and only then is the high court permitted to proceed with the case to decide 
those questions of law. The language used in the amended section specifically incorporates the 
words as “substantial question of law” which is indicative of the legislative intention. It must 
be clearly understood that the legislative intention was very clear that legislature never wanted 
second appeal to become “third trial on facts” or “one more dice in the gamble”. The effect of 
the amendment mainly, according to the amended section, was: 


(i) The high court would be justified in admitting the second appeal only when a 
substantial question of law is involved. 


(ii) The substantial question of law is to be precisely stated; 


(iii) A duty has been cast on the high court to formulate substantial question of law 


before hearing the appeal; 
(iv) Another part of the section is that the appeal shall be heard only on that question. 


In a series of cases, the Supreme Court was compelled to interfere was because the true ` 
legislative intendment and scope of section 100 CPC have neither been appreciated nor 
applied. A class of judges, while administering law, honestly believe that if they are satisfied 
that, in any second appeal brought before them evidence has been grossly mis-appreciated 
either by the lower appellate court or by both the courts below, it is their duty to interfere, 
because they seem to feel that a decree following upon a gross mis-appreciation of evidence 
involves injustice and it is the duty of the high court to redress such injustice. It is reiterated 
that the justice has to be administered in accordance with law.°™ 


[s 100.14] Principles Relating to This Section 


The principles relating to section 100, CPC, may be summarised thus:- 
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(i) An inference of fact from the recitals or contents of a document is a question of fact. 
But the legal effect of the terms of a document is a question of law. Construction of 
a document involving the application of any principle of law, is also a question of 
law. Therefore, when there is misconstruction of a document or wrong application 
of a principle of law in construing a document, it gives rise to a question of law. 


(ii) The high court should be satisfied that the case involves a substantial question of 
law, and not a mere question of law. A question of law having a material bearing 
on the decision of the case (that is, a question, answer to which affects the rights 
of parties to the suit) will be a substantial question of law, if it is not covered by 
any specific provisions of law or settled legal principle emerging from binding 
precedents, and, involves a debatable legal issue. A substantial question of law 
will also arise in a contrary situation, where the legal position is clear, either on 
account of express provisions of law or binding precedents, but the court below has 
decided the matter, either ignoring or acting contrary to such legal principle. In the 
second type of cases, the substantial question of law arises not because the law is 
still debatable, but because the decision rendered on a material question, violates 
the settled position of law. 


(iii) The general rule is that the high court will not interfere with concurrent findings 
of the courts below. But it is not an absolute rule. Some of the well recognised 
exceptions are where (i) the courts below have ignored material evidence or acted 
on no evidence; (ii) the courts have drawn wrong inferences from proved facts 
by applying the law erroneously; or (iii) the courts have wrongly cast the burden 
of proof. When we refer to “decision based on no evidence”, it not only refers to 
cases where there is a total dearth of evidence, but also refers to any case, where the 
evidence, taken as a whole, is not reasonably capable of supporting the finding.°* 


[s 100.15] Who Can File Appeal.- 
Section 96 of the Code of Civil Procedure makes provision for an appeal being preferred 


from every original decree or from every decree passed in appeal respectively; none of the 
provisions enumerates the person who can file an appeal. However, it is settled by a long 
catena of decisions that to be entitled to file an appeal, the person must be one aggrieved by 
the decree. Unless a person is prejudicially or adversely affected by the decree he is not entitled 
to file an appeal.°*° 


No appeal lies against a mere finding. It is significant to note that both sections 96 and 100 
of the CPC provide for an appeal against decree and not against judgment.” 


[s 100.16] Pleas Which may be Taken for the First Time in Second 


An appellant will not be allowed to set up for the first time in second appeal a plea not taken 
by him in the lower court*. But if the objection is one which goes to the very root of the case, 
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it may be taken for the first time in second appeal. Plea of bona fide purchaser, in good faith 
from ostensible owner (section 41, Transfer of Property, Act) cannot be raised for the first time 
in second appeal. Thus, an objection to jurisdiction may be taken for the first time in special 
appeal, if it is patent on the face of the record,®' except, it is submitted, in those cases which 
fall within section 21 above. Similarly, the plea of res judicata may be taken for the first time 
in second appeal provided it can be decided upon the record before the court.®? A change in 
the law which has come into force after the decision of the lower appellate court and which has 
been given retrospective effect also will be allowed to be raised for the first time in the second 
appeal.°* So also the plea of want of notice in an ejectment suit’, or vice versa termination of 
tenancy by valid notice where the fact of notice is not denied nor any issue is demanded by the 
defendant,” or a plea of lis pendens,®® for a judicial pronouncement available only at the time 
of the hearing of the second appeal.” As to the plea of limitation, see notes to O XLI, rule 2. 
“Leave of Court: Limitation,” which refer to first appeals, apply also to second appeals.°® 


The high court will entertain in second appeal a point of law although it has not been 
raised in any of the lower courts, provided the point of law arises on the findings of the lower 
court or on the issues as framed and on the evidence already recorded. Thus, where the lower 
appellate court awarded to the plaintiff a third share of the property in suit on the ground that 
remoter gotraja sapindas inherited per stirpes and the defendant preferred a second appeal to 
the high court on the ground that the plaintiff was not entitled to any share at all, the defendant 
was allowed to contend at the hearing of the second appeal that the plaintiff was not entitled 
in any event to more than a sixth share as remoter gotraja sapindas inherited per capita and 
not per stripes.” The Supreme Court has also laid down that a pure question of law can be 
raised for the first time in appeal.” See also the cases noted below.” But while the court 
will be acting within its powers in permitting a question of law to be raised for the first time 
in appeal, it is not bound to do so, and, may in its discretion, decline to do so, if that would 
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operate unfairly on the other side.’ But the high court will not entertain a point of law raised 
for the first time in second appeal, if the point cannot be decided without remanding the case 
for further evidence,’ nor will it take into account any subsequent development and allow 
additional evidence in regard to it to be taken.” When the question is one of mixed law and 
fact, the high court will not entertain it for the first time in second appeal.” A Full Bench of 
the Allahabad High Court has held that a point of law not taken in the lower appellate court 
cannot be raised in second appeal unless it is a point involving res judicata, jurisdiction, or 
a point the decision of which is necessary to prevent further litigation, and then only if the 
question does not necessitate the taking of further evidence.” A plea that a suit is barred by 
section 47 will not be entertained if raised for the first time in second appeal.” Similarly the 
Kerala High Court rejected the plea for awarding the value of improvements under Kerala Act 
XXIX of 1958 where such a plea was not taken in the lower appellate court though the Act 
had come into operation while the appeal before that court was pending.”°* The Privy Council 


quoted with approval in an appeal from Rangoon,” the following passage from a judgment of 


Lord Watson in Connecticut Fire Insurance Co v Kavanagh: 


When a question of law is raised for the first time in a Court of last resort upon the 
construction of a document or upon facts either admitted or proved beyond controversy, it 
is not only competent but expedient in the interests of justice to entertain the plea. 


The Privy Council in a later case refused to allow a new point to be raised before it without 
any pleadings and evidence on it.”"’ The Supreme Court has likewise declined to hear a new 
question of fact raised before it.”’” A custom neither pleaded nor sought to be established by 
evidence cannot be set up for the first time in second appeal;’!* nor a new case of agency, 
when the plea of partnership had failed;”'* nor a new plea that a suit is not maintainable as the 
partnership which was the foundation of the claim was unregistered as required by section 69 of 
the Partnership Act, 19327” nor a new plea as to the invalidity of registration of a document.” 
Nor can a point of law be taken for the first time in second appeal if it sets up a new right 
differing in kind from that asserted throughout the trial, and not merely in decree. Thus, where 
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the right claimed by one of the defendants was treated as one of maintenance only in the courts 
below, she was not allowed to contend in second appeal that, besides maintenance, she was 
entitled to a half share in the property.” The failure of the court to formulate the “substantial 
question of law” (while admitting the appeal) does not mean that the appeal cannot be heard. 
Such failure is an omission by court. Litigants cannot be penalised for it.’!* 


[s 100.17] Admission of Appeal by Registrar, High Court — Validity 


See matter under the same heading in section 96 ante. 


[s 100.18] This Section and Section 18 of TRAI Act, 1997 


Under section 18, the appeal would lie against any order of appellate tribunal to the 
Supreme Court only on the ground specified in section 100 of CPC and necessarily, therefore, 
it must be a substantial question of law.’ 


The power of Supreme Court under section 18 of the Act cannot be equated with the power 
of judicial review. Supreme Court will be concerned with a substantial question of law arising 
in the case, its jurisdiction would not be restricted to illegality, irrationality or procedural 
impropriety in the decision-making process.’”° 


[s 100.19] This Section and Section 72 of the Bombay Public Trusts Act, 1950 


A Full Bench of the Bombay High Court has after referring to section 18 of the TRAI Act, 
section 260A of the Income Tax Act, section 15-Z of the SEBI Act, 1992 and section 30 of the 
Employee Compensation Act, 1923, held that in section 72(4) of the Bombay Public Trusts 
Act, 1950, there is no such specification that the appeal from an appellate order of the district 
court, presented to the high court, shall be heard only if it involves any substantial question 
of law. Neither section 72(4) makes reference to section 100 of the CPC, nor specifically puts 
any restriction or limitation on the powers of the high court in entertaining the appeal. Since 
the provision itself does not limit the scope of the appeal nor puts any limitations on the court 
dealing with the appeal, it cannot be construed that appeal to the high court, as provided 
under section 72(4) is subject to any limitations as prescribed under section 100 of the CPC.” 


Under section 125 of the Electricity Act, 2003, any person aggrieved by any decision or 
order of the appellate tribunal may file an appeal to the Supreme Court on any one or more of 
the grounds specified in section 100 of the CPC. In view of the said provision, the Supreme 
Court has held that unless the court is satisfied that the findings of fact recorded by the forum/ 
Tribunal below are perverse, irrational and based on no evidence, it would not interfere.’ 


[s 100.20] This Section, O XLI and O XLII 


It is needless to say that O XLI, CPC deals with appeals from the original decrees. 
O XLII, CPC deals with appeals from the appellate court decrees. O XLII, rule 1, CPC, 
dealing with the procedure specifies that the rules of O XLI, shall apply, so far as may be, to 
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appeals from appellate decrees. The words “so far as may be” assume importance. In view of the 
said wording, it cannot be said that all the rules of O XLI, CPC can be made applicable in the 


case of second appeals and they are applicable only to the extent ‘so far as may be’.””’ 


[s 100.21] Section 100, Section 102, O XLI, Rule 11 and O XLII, 
Rule 2 — Harmonious Construction — Admission of Appeal 


The court has the power to direct that the appeal be heard on the question formulated by it. 
At the time of making an order under rule 11 of O XLI for the hearing of a second appeal, the 
court shall formulate the substantial question of law as required by section 100, and in doing 
so, the court may direct that the second appeal be heard on the question so formulated and it 
shall not be open to the appellant to urge any other ground in the appeal without the leave of 
the court, given in accordance with the provision of section 100. 


While giving harmonious construction to section 100, O XLI, rule 11, O XLII, rule 2, 
CPC, if all these three provisions are read together, then, the appeal in which a substantial 
question of law is not formulated, cannot be heard finally and every such appeal in which 
the substantial question of law is not involved will be dismissed under O XLI, rule 11, CPC, 
and then there is no question of final hearing of the appeal. The essential requirement for 
further proceeding when the appeal is not dismissed under O XLI, rule 11, is formulation of 
substantial question of law. Until and unless the court is satisfied that any substantial question 
of law is involved in the appeal, such appeal cannot be entertained. In the circumstances, if in 
a second appeal substantial question of law is not formulated then it cannot be heard finally. In 
the circumstances, the formulation of substantial question of law is sine qua non. To give effect 
to section 102, newly amended, it can reasonably be held that until and unless substantial 
question of law is formulated, an appeal cannot be deemed to have passed through the stage of 
O XLI, rule 11, CPC. In the circumstances, the intention of legislature in section 102 is that 
when the substantial question of law is formulated as required under section 100, and O XLII, 
rule 2 of the CPC, appeal shall be deemed to be admitted. If before this, the court has issued 
notice to the other side, it is in the stage of determining whether in the appeal any substantial 
question of law is involved or not. Thereafter, the court will either formulate such substantial 
question of law and the appeal will proceed further, otherwise appeal shall be dismissed. Only 
after admission of appeal, will the provision of rule 16 of O XLI apply. In the circumstances, 
the word “admitted” used in section 16(2)(a) of the Code of Civil Procedure (Amendment) 
Act, 2002 will mean that the court, after hearing the appeal on formation of substantial 
question of law and being satisfied that a substantial question of law is involved, formulates 
such substantial question of law, only then would the appeal would be deemed to have been 
admitted. Merely from the fact that the court issued notice to other side in the process of 
admitting the appeal, it cannot be said that the appeal is admitted. In the circumstances, if 
an appeal is not admitted before 1 July 2002, the saving clause would not apply and the bar 
created under section 102 of the CPC would apply.” 


[s 100.22] Section 100, Section 104 and O XLIII, Rule 1 


The assumption that an appeal under O XLIII, rule 1, clause (u) should be heard only 
on the grounds enumerated in section 100, is incorrect as O XLIII, rule 1, CPC is only an 
enabling provision for regulating the procedure and prescribing the various orders from which 
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appeal would lie to an higher court. A rule prescribing the procedure can never be understood 
in law as circumscribing the powers of the higher court hearing the matter in appeal, unless 
the rule specifically speaks of it. Where an order of remand is questioned as being improper 
and uncalled for in an appeal provided against such an order, it would be always open to the 
court hearing the appeal to consider all questions, both of fact and law, to determine whether 
or not the order of remand is right in law. The learned judge, by taking such view of the 
matter, has equated an appeal under section 100, CPC whereunder the jurisdiction of the 
high court to entertain a second appeal after the 1976 amendment is confined only to such 
appeals which would involve a substantial question of law, with an appeal under section 104, 
CPC whereunder no such limitation is imposed on the powers of the high court. That is quite 
improper. In an appeal from an order of remand preferred under O XLIII, rule 1 clause (u), 
the high court is not confined on the question whether the order satisfies the requirement 
of the rule. It may also determine the correctness of the lower appellate court’s decision on 
the point on which the trial court disposed of the case. Thus, where the trial court decrees a 
suit on rejection of the defence of perfection of title by adverse possession and the appellate 
court reverses the decree and remands the case under this rule, the high court has the power 
to determine whether the point of adverse possession was correctly decided on merits by the 
lower appellate court.” 


In a suit for dissolution of partnership firm and accounts, the trial court appointed a court 
commissioner in the final decree proceedings. In the second appeal against the order allowing 
objections against the commissioner's report, the Supreme Court held that though a second 
appeal against the said order was not maintainable in view of rule 1 of O XLIII of the Code, 
but if the appeal has been entertained upon hearing both the parties, the court may not exercise 
its extra-ordinary jurisdiction to set aside that order. It was observed that the scope of an appeal 
under section 100 was narrowed and the one under. O XLIII, rule 1 is wider. What matters 
most is to see whether substantial justice has been done to the parties and not the technicalities 
involved therein.” 


[s 100.23] Appeal and Revision — Respective Scope 


The aspect that has to be considered is the respective scope of appeal and revision. It is fairly 
a well settled position in law that the right of appeal is a substantive right. But there is no such 
substantive right in making an application under section 115.77 


Section 115 is essentially a source of power for the high court to supervise the subordinate 
courts. It does not, in any way, confer a right on a litigant aggrieved by any order of the 
subordinate court to approach the high court for relief. The scope for making a revision under 
section 115 is not linked with a substantive right. 


Language of sections 96 and 100 of the CPC which deal with appeals can be compared 
with section 115. While the former two provisions specifically provide for right of appeal, the 
same is not the position vis-a-vis section 115. It does not speak of an application being made 
by a person aggrieved by an order of subordinate court. As noted above, it is a source of power 
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of the high court to have effective control on the functioning of the subordinate courts by 
exercising supervisory power.’ 


An appeal is essentially continuation of the original proceedings and the provisions applied 
at the time of institution of the suit are to be operative even in respect of the appeals. That 
is because there is a vested right in the litigant to avail the remedy of an appeal. As was 
observed in K Eapen Chako v The Provident Investment Co Put Ltd,’’ only in cases where 
vested rights are involved, a legislation has to be interpreted to mean as one affecting such 
right to be prospectively operative. The right of appeal is only by statute. It is necessary part of 
the procedure in an action, but “the right of entering a superior court and invoking its aid and 
interposition to redress the error of the courts below. It seems to this paramount right, part 
of the progress of the inferior tribunal”. The appeal, strictly so called, is one in which the 
question is, whether the order of the court from which the appeal is brought was right on the 
materials which that court had before it.’ The right of appeal, where it exists, as a matter of 
substance and not of procedure.”” 


[s 100.24] Right of Second Appeal — Duty of High Court 


It has been noticed by the Supreme Court time and again that without insisting for the 
statement of such a substantial question of law in the memorandum of appeal and formulating 
the same at the time of admission, the high courts have been issuing notices and generally 
deciding the second appeals without adhering to the procedure prescribed under section 100, 
CPC. It has further been found in a number of cases that no efforts are made to distinguish 
between a question of law and a substantial question of law. In exercise of the powers under this 
section, the findings of fact of the first appellate court are found to have been disturbed. It has 
to be kept in mind that the right of appeal is neither a natural nor an inherent right attached to 
the litigation. Being a substantive statutory right, it has to be regulated in accordance with law 
in force at the relevant time. The conditions mentioned in the section must be strictly fulfilled 
before a second appeal can be maintained and no court has the power to add to or enlarge those 
grounds. The second appeal cannot be decided on merely equitable grounds. The concurrent 
findings of facts, howsoever erroneous, cannot be disturbed by the high court in exercise of 
the powers under this section. The substantial question of law has to be distinguished from a 
substantial question of fact.” 


Where the findings arrived at by the first appellate court affirming the judgment of the 
trial court was found by the high court as neither cryptic nor based on non-consideration of 
arguments advanced by parties, it was held by the Supreme Court that the approach of the 
high court was in compliance of the code and as such the judgment was not liable to be set 
aside.” 
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[s 100.25] Interference of High Court in Second Appeal — When Improper 


Where a plea was never raised in the lower courts nor such matter arose for consideration 
in the suit or in the appeal and neither any evidence was recorded on this aspect of the matter, 
nor were the courts called upon to record a finding on that question, in such a legal and factual 
position, the Supreme Court found no justification for the high court to interfere in appeal and 
modify the decree of the courts below on a question which did not arise for its consideration.” 


Where the question formulated by the high court were neither questions of law nor 
substantial questions of law, it was held by the Supreme Court that the high court went into a 
dangerous area of appreciation of evidence on the basis of non-existent substantial questions of 
law. It was further held that in the absence of pleadings, the high court gravely erred in finding 
out an entirely new case on the basis of un-pleaded facts and non-existent rights. Hence the 
judgment of the high court was set aside.” 


In an appeal filed by the Food Corporation of India against the order passed against it for 
alleged disobedience of interim direction by high court to deposit rent in court, the high court 
disposed the appeal summarily on the assumption that the appellant was trying to challenge 
only the order of interim direction in appeal against the alleged disobedience. It was held by 
the Supreme Court that the high court did not even bother to refer to the facts and merits and 
did not ensure that its process were not misused and abused by the respondent. As such the 
order of the high court was set aside.” 


Where the high court proceeded on totally untenable premises and recorded findings which 
were contrary to materials on record, the directions issued by the high court was held to be 
indefensible and liable to be set aside.” 


[s 100.26] Court Fee — Interest Accrued up to Decree to be Included 


Going by section 52 of the Court Fees and Suits Valuation Act, 1958, the court fee payable 
in any appeal shall be the same as the fee that would be payable in the court of first instance 
on the subject matter of the appeal. Explanation (3) to section 52 says that in claims which 
include the award of interest subsequent to the institution of the suit, the interest accrued 
during the pendency of the suit till the date of the decree shall be deemed to be part of the 
subject-matter of appeal except where such interest is relinquished. The instant second appeal 
is obviously directed against the decree of the lower appellate court under which, as on the date 
of that decree, the appellant is obliged to pay interest from date of the trial court decree till date 
of the appellate court decree also.” 


[s 100.27] Legal Representatives of Deceased Parties — Not Brought on 
Record — Effect 


Where, undisputedly, the legal representatives of neither of the parties were brought on 
record in the second appeal, the decree passed by the high court in favour of the party who 
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was dead and against a party who was also dead was obviously a nullity as the second appeal 
stood abated.’*° 


However, failure to bring the legal representatives of a deceased would not be fatal to 
the suit in all circumstances. Thus, where judgment was delivered in a mortgage suit after 
the death of one of the mortgages, it was held by the Supreme Court that septing aside the 
entire judgment for not bringing the entire body of legal heirs and legal representatives of the 
deceased on record would be too technical view when some of the legal heirs of the deceased 
were already on record.”*! 


It was further held in the above case that the suit for redemption cannot be said to be not 
maintainable because of non-impleadment of married daughters of the deceased mortgagee, 
when one of the daughters was already dead and the other was neither in occupation of the 
suit premises nor resided with the mortgagee at the time of his death. More so when two sons 
of the mortgagee were already on record and representing the estate.” 


[s 100.28] Recalling of Judgment in Second Appeal by High Court on 
Technical Ground and Later on Confirming it — Validity 


The high court allowed second appeal by an order made on 9 March 1985 and the judgment 
and decree passed by the first appellate court was set aside and it was held that the appellant, as 
a co-owner of the suit land, is entitled to the relief claimed for recovery of possession over the 
entire suit land. Subsequently, the order made on 9 March 1995 allowing the second appeal 
was recalled on the technical objection of non impleading of legal representatives of one of the 
parties and the appeal was posted for fresh hearing. On 17 November 1997, the high court 
finally disposed of the appeal after referring to the judgment dated 9 March 1995 by stating 


that it concurs with the earlier order, but gave certain additional reasons. ”“° 


The order of high court did not find favour with the Supreme Court, which was of the view 
that if all the parties had not been present who could have been impleaded, then the judgment 
rendered thereto will not be one which was decided in the presence of all the parties. Therefore, 
when the earlier order dated 9 March 1995 was recalled, the entire judgment stood upset, and 
it is no longer available for the learned judge either to concur or accept that reasoning. 


[s 100.29] Substitution of Opinion of First Appellate Court by 
Second Appellate Court 


The high court cannot substitute its own opinion for that of the first appellate court unless 
it finds that the conclusions drawn by the lower court were erroneous being (1) contrary to 
the mandatory provisions of applicable law, or (2) contrary to the law as pronounced by the 
Supreme Court; or (3) based upon inadmissible evidence or no evidence.” 


740. Kishun v Bihari, AIR 2005 SC 3799. 

741. Mohd. Hussain v Occharlal, AIR 2008 SC 1462 : (2008) 3 SCC 233. 

742. Mohd. Hussain v Occharlal, AIR 2008 SC 1462, at p 1465 : (2008) 3 SCC 233. 

743. Laxmappa Bhimappa Hulegeri v Hanamappa Shetteppa Korwar, AIR 2004 SC 2445 : (2004) 7 SCC 
391 : 2004 (4) Scale 761 : JT 2004 (5) 448. 

744. Laxmappa Bhimappa Hulegeri v Hanamappa Shetteppa Korwar, AIR 2004 SC 2445 : (2004) 7 SCC 
391 : 2004 (4) Scale 761 : JT 2004 (5) 448. 

745. Kondiba Dagadu Kadam v Savtribai Sopan Gujar, AIR 1999 SC 2213: (1999) 3 SCC 722; Balwinder 
Kaur v Bawa Singh, AIR 2002 P& H 378. 


Second appeal Sec 100 1213 


In a suit for specific performance of contract of sale, which was decreed by the trial court 
and the first appellate court, interference by the high court in second appeal without analysing 
evidence and without giving reasons for holding view contrary to those of the courts below. If 
the trial court had opportunity to observe the demeanour of witnesses, this cannot be a ground 
to hold that the first appellate court had pre-conceived notion.”*° 


[s 100.30] First Appellate Court — Not Countering Reasoning of 
Trial Court — Effect 


In several judgments,” it has been held that the first appellate court, which, even though 
a court of fact, has to counter the reasoning recorded by the trial court for disagreeing with 
its findings. If the first appellate court has not specifically countered the reasoning of the trial 
court while coming to a different conclusion, that alone cannot be a ground for acceptance of 
the second appeal. No doubt, the high court is not supposed to go into the question of fact, 
but in a situation like this where the first appellate court has failed to discharge its duty of 
countering the reasoning of the trial court, the high court, while exercising its power as second 
appellate court, can look into and reappraise the entire evidence with a view to satisfying itself 
whether the trial court’s reasoning justified its finding or whether the first appellate court was 
right in coming to a conclusion different from that of the trial court.”** 


[s 100.31] Order of Lower Appellate Court Admitting/ Rejecting 
Additional Evidence 


The order of the lower appellate court admitting/rejecting additional evidence can be 
questioned in an appeal from the appellate decree. The high court ordinarily would not 
interfere with the discretion of the lower appellate court in admitting or refusing to admit the 
additional evidence unless such court has not exercised its discretion in a judicial manner or 
in accordance with law.” But finding of the first appellate court rejecting the application for 
additional evidence is not binding in second appeal.’ 


The Privy Council in Parsotim Thakur v Lal Mohar Thakur,’ while observing that the 
provisions of section 107 as elucidated by O XLI, rule 27 are clearly not intended to allow 
litigant, who has been unsuccessful in the lower court, to patch up the weak parts of his case 
and fill up omissions in the court of appeal, has observed as follows: 


Under cl. (1)(b) it is, only where the Appellate Court ‘requires’ it, (7.e., finds it needful) 
that additional evidence can be admitted. It may be required to enable the court to 
pronounce judgment or for any other substantial cause, but in either case it must be 
the Court that requires it. This is the plain grammatical reading of the sub-clause. The 
legitimate occasion for the exercise of this discretion is not whenever before the appeal is 
heard a party applies to adduce fresh evidence, but when on examining the evidence as it 
stands some inherent lacuna or defect becomes apparent. 
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A constitution Bench of the Supreme Court in Venkataramaiah’ case,” while reiterating 
the above-mentioned observation of the privy council, pointed out that the appellate court 
has the power to allow additional evidence not only if it requires such evidence “to enable it to 
pronounce judgment” but also for “any other substantial cause”. 


In North Eastern Railway Administration’ case,” it has been observed as follows: 


There may well be cases where even though the court finds that it is able to pronounce 
judgment on the state of the record as it is, and so, it cannot strictly say that it requires 
additional evidence ‘to enable it to pronounce judgment,’ it still considers that in the interest 
of justice something which remains obscure should be filled up so that it can pronounce 
its judgment in a more satisfactory manner. Thus, the question whether looking into the 
documents, bought to be filed as additional evidence, would be necessary to pronounce 
judgment in a more satisfactory manner, has to be considered by the court at the time of 
hearing of the appeal on merits. 


When an application for acceptance of additional evidence under O XLI, rule 27 of the 
code is filed in appeal, the high court is duty bound to dispose of the application one way or 
the other. Thus, where a second appeal was disposed of while the petition under O XLI, rule 27 
CPC remained pending, the case was remitted to high court for deciding the application first 
and then the appeal in accordance with law.’ 


[s 100.32] Order of First Appellate Court Appointing Local Commissioner for 
Effecting Partition — Validity 


In a suit for partition, the appeal was filed at the instance of the appellant when the trial 
court dismissed the suit of the appellant (then plaintiff). But the lower appellate court decreed 
the suit with the directions that the local commissioner appointed by the trial court shall 
suggest mode of partition and that the possession of the parties shall not be disturbed unless 
it is essential for effecting the partition. The aforesaid directions given by the learned lower 
appellate court is not without jurisdiction, and the appellant cannot make grievance against 
the aforesaid directions and hence, second appeal is dismissed.’ 


[s 100.33] Scrutiny of Evidence 


While scrutiny of evidence does not stand out to be totally prohibited in the matter of exercise 
of jurisdiction in the second appeal and that would, in our view, be too broad a proposition and 
too rigid an interpretation of law not worthy of acceptance. But, that does not also clothe the 
superior courts with jurisdiction to intervene and interfere in any and every matter. It is only in 
very exceptional cases and on extreme perversity that the authority to examine the same 7m extenso 
stands permissible — it is a rarity rather than a regularity and thus in fine it can thus be safely 
concluded that while there is no prohibition as such, but the power to scrutiny can only be bad 
in very exceptional circumstances and upon proper circumspection. This is, however, without 
expression of any opinion pertaining to section 100 of the CPC.” 


Though their Lordships in Jai Singh’ case’”’ indicated that the said view is without expression 
of any opinion pertaining to section 100 of the CPC, but a series of decision of the Supreme 
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Court indicated that the power of judicial scrutiny is to be exercised in case of perversity or 
in appropriate cases where it is found that the statutory mandate was not followed. In view 
of such cases, it was also viewed that findings based on surmises and conjectures or perverse 
findings not based on legally acceptable evidence cannot have any impunity from interference 
in the hands of the appellate authority. Considering all these aspects, it is concluded that the 
finding of the first appellate court deserves interference.” 


[s 100.34] Proof of Execution and Cancellation of Will 


Where the Will has been proved as duly executed, the fact of registration of the Will has 
been proved as the joint sub-registrar had issued a certificate that the witnesses have appended 
their signature in his presence and the thumb impression by the testator was also taken in 
his presence, these are findings of facts of the courts below and do not raise any substantial 
question of law for interference under section 100 of the CPC.” Where a pure finding of 
fact had been recorded by the courts below where it had been held that the execution of the 
will had not been proved, as neither its scribe nor its attesting witness has been examined 
and the Will was surrounded by suspicious circumstances and was unnatural. These findings 
recorded by the courts below regarding validity of Will are pure findings of fact, calling for 
no interference in second appeal.” The plea of execution of gift deed giving entire property 
to a party after cancelling prior execution of will in favour of another person having been 
examined by the courts below and finding of fact arrived at on the basis of evidence that no 
undue influence was played upon donor/testator by the defendant and the gift deed was valid, 
cannot be interfered in second appeal.’°' The question whether a Will can be believed or not 
is not a question of law. The high court will not re-appraise the evidence to ascertain whether 
Will should be believed or not.” But when the trial court has recorded a specific finding that 
execution of the Will which is a registered document has been proved by calling up attesting 
witnesses and the testator of the Will was in sound mental condition to execute the Will and 
the Will was cancelled simply on the ground that there was unequal disposition by the testator 
of the will, the cancellation of will is improper and it gives rise to substantial question of law 
warranting interference in second appeal.’° 


[s 100.35] Inadmissibility of Question of Facts 


The language used in the amended section specifically incorporates the words as “substantial 
question of law” which is indicative of the legislative intention. It must be clearly understood 
that the legislative intention was very clear that the legislature never wanted second appeal to 
become “third trial on facts” or “one more dice in the gamble”. The basic law pertaining to 
second appeal as reflected by under mentioned case-law’™® is that if no substantial question 
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of law would have emerged, the findings of the first appellate court or concurrent findings of 
the courts below on the question of fact cannot be interfered with in second appeal. Where 
in the case of alleged oral partition, where the plaintiff claimed that he had purchased the suit 
property from one son as it fell to his share, and the defendant claimed that he purchased same 
property from another son as it fell to his share, such dispute had to be decided on basis of 
evidence on record. Finding of fact recorded by appellate court that plaintiff failed to prove his 


claim being pure finding of fact based on evidence on record should not be interfered with in 
second appeal.”° 


The Supreme Court has held that where the questions framed by the high court in second 
appeal under section 100 were essentially questions of fact and the second appeal did not 
involve any substantial questions of law, the high court was incorrect in remanding the case 
to the trial court for de novo trial in all the civil suits. It was further held that section 100 
empowers the high court to decide the second appeal only on the questions framed. In other 
words, the jurisdiction of the high court to decide the second appeal is confined only to 
questions framed. When the high court did not frame any question on the question of remand, 
to the trial court a fortiori it had no jurisdiction to deal with such question much less to answer 
in the respondent's favour. The high court, it was held, further failed to see that if the first 
appellate court could decide the appeal on the merits without there being any objection raised 
for remanding of the case to the trial court, the high court should have decided the appeal on 
the merits and instead raised the issue of remand of its own and passed order to that effect.” 


The finding of first appellate court regarding the form of adoption in dispute is a finding of 
fact which cannot be interfered in second appeal.” 


The trial court and the first appellate court have noted that the plaintiff has not been able 
to produce any deed of title directly lending support to his claim for title and at the same 
time, the defendant too has no proof of his title, much less even an insignia of title. Being 
a civil case, the plaintiff cannot be expected to prove his title beyond any reasonable doubt; 
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a high degree of probability lending assurance of the availability of title with him would be 
enough to shift the onus on the defendant and if the defendant does not succeed in shifting 
back the onus, the plaintiff’s burden of proof can safely be deemed to have been discharged. 
In the opinion of the two courts below, the plaintiff had succeeded in shifting the onus on the 
defendant and, therefore, the burden of proof which lay on the plaintiff had stood discharged. 
The high court, in exercise of its limited jurisdiction under section 100 of CPC cannot enter 
into the evaluation of evidence afresh. Thus, the interference with a pure and simple finding 
of fact based on appreciation of oral and documentary evidence, by the high court, would not 
be proper.”® 


Thus, the quantity of the extent of requirement in a petition for bona fide need and 
necessity has been held to be a question of fact not vulnerable in second appeal.’ The findings 
about the mere wish or desire as opposed to need or requirement of the landlord, besides the 
findings about the comparative hardship, a finding of questions of fact and the high court 
under section 100 of the CPC in view of Mattu Lal v Radhe Lal,” could not have interfered 
with such findings.””* The high court was not justified in second appeal under section 100, to 
interfere with the findings of facts unless there were facts established to hold that the alternative 
accommodation acquired after the decree of eviction in favour of the appellant was reasonably 
suitable.’ In a suit for declaration of easement of right of passage, the concurrent finding by 
the trial court and the lower appellate court was that the plaintiff failed to establish prescriptive 
easement or easement of necessarily or easement by immemorial user. Such a finding is a 
finding of a fact and requires no interference in second appeal.’ 


Similarly, where on the face of clear pleadings and the evidence on record, the high court 
reached a conclusion that there was no pleadings and evidence regarding dispossession, 
therefore, the Supreme Court set aside the order of the high court in accepting the second 
appeal on the ground that there was no pleading and evidence regarding dispossession and as 
such, suit for possession was incompetent.” 


Where the high court wrongly framed an issue whether appellant had purchased the property 
and on appreciation of evidence reversing findings of facts recorded by the first appellate court, 
it was held that the high court’s interference with the findings of the first appellate court, 
which is the final court of facts, were unwarranted.””° The views of the trial court were based 
on the misreading of the oral evidence. The lower appellate court drew logical conclusion from 
circumstantial evidence and upset the findings of the trial court. The interference drawn by the 
lower appellate court thereof, cannot be said to be merely based on conjectures and surmises. 
Such findings by the lower appellate court are wholly findings of fact and cannot be interfered 
with by the high court in exercise of its limited jurisdiction under section 100.7” 


In a suit for declaration of title and confirmation of possession on the basis of sale deed 
executed by Karta of Joint Hindu Family, it was held by the Orissa High Court that whether 
there is legal necessity to support an alienation is a question of fact and the courts below having 
concurrently held that there was legal necessity in the family, there is no scope for the high 
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court in second appeal to interfere with the finding particularly when there is no perversity in 


the approach of the courts below.’”° 


A plea by the appellant that they are the tenant in the disputed property is a question of 
fact, thus, they are debarred in a second appeal challenging the findings of the two courts 


below on the factum of tenancy. This was the view of the Supreme Court in Raja Durga Singh 
of Solan v Tholu.’” 


In a matter relating to the execution of a will, the high court ignored two important 
suspicious circumstances, those being: 


(i) the legatee took active part in the execution of the Will; and 


(ii) no provision was made in the Will for the two widows of the testator, when one of 
whom, the appellant, was not even related to the legatee 


The pious wish expressed by the deceased that it was expected of the legatee to look after 
the welfare of the appellant was of no consequence. Had these two suspicious circumstances 
been kept in mind by the high court that the finding of fact disturbed by the high court would 
not have occasioned in the totality of circumstances. Thus, the decision of the high court was 
upset. ”*° 


The concurrent finding of fact that out of the two sale deeds executed in respect of a 
property, one is earlier in time and is genuine and valid. The findings are based on oral and 
documentary evidence. Such a finding was not open to any challenge in second appeal.”*’ 
The concurrent finding as to the factum of adoption not having been proved, was not such 
a one, which could not be arrived at in any view of the matter. This finding, therefore, was 
unassailable in second appeal even under section 100 as it stood before 1976, and what was 
then a restricted area for the second appellate court has now become almost a prohibited area 
or no entry area under section 100 as amended in 1976.7% The findings of facts regarding 
misrepresentation and fraud cannot be interfered with in second appeal.” 


The entitlement of the plaintiff to receive damages from the defendants being an issue 
of fact as concluded by both the courts, has not been shown to be in any manner illegal or 
perverse. Hence, the said findings by both the courts below have to be upheld and the high 
court should not interfere with the finding of the facts.” 


The findings on the questions of execution or entering into an agreement to sell, dated 18 
June 1975 and that of possession are pure and simple concurrent findings of facts and it is 
well-settled that while exercising section 100 of CPC, the high court is not entitled to interfere 
with the findings of facts, however grossly erroneous it may be, except in cases where it may be 
said to be vitiated by substantial error of law.’® 


In a suit for declaration, the original owner had executed a power of attorney authorising the 
defendants to look after the house property. Defendants claimed that sale deed was executed 
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by the original owner on the same day the power of attorney was executed. Admittedly, the 
original owner died after two years from the date of the alleged sale letter. 


It was held by the Jharkhand High Court that the concurrent finding of fact that the 


defendants have not perfected their title by adverse possession.’*° 


MY Eabal, J explained the point in the following words: 


21 There is no pleading of the defendants/appellants that sale letter was executed on the 
same day but after execution of registered power of attorney. Here interesting question that 
comes to my mind is that if Mangal Khan agreed to sell the house property in favour of 
Most. Rajni then there was no occasion for executing registered power of attorney instead 
of executing a registered sale deed. Be that as it may, admittedly Mangal Khan died after 
two years from the date of alleged sale letter that is 02.09.1970. No evidence has been 
adduced by the defendants either orally or documentary to show that after the execution 
of sale letter any attempt was made by Most. Rajni to persuade Mangal Khan to execute a 
sale deed so long as he was alive. Even after the death of Mangal Khan his heirs and legal 
representatives were never informed by Most. Rajni about her continuation in possession 
on the basis of alleged transfer by virtue of a sale letter. Not a single chit of paper has been 
filed by the defendants/appellants to show that they were claiming hostile title in the suit 


property.’*” 
In view of the admission in the title deed obtained by the respondent himself and a 
concurrent finding recorded by the courts below that the appellant has been in possession, the 
injunction shall follow. Under these circumstances, the trial court and the appellant court have 


rightly granted the perpetual injunction. The high court is, therefore, not right in reversing 
that finding.”** 


Where in a suit for declaration that plaintiff was adopted son, an entry in admission 
register was put forth in evidence and while rejecting such evidence, a finding, in fact, was 
given by lower court that the attestator identity was indicated in a different ink, it being a 
factual finding, not falling into category of perverse conclusion, there would be no scope for 
interfering with the conclusion.”” 


After considering the entire evidence on record, the court below have given a finding that 
the marriage between the plaintiff and defendant no 1 had taken place in the year 1968 and the 
marriage between defendant no 1 and defendant no 2 had taken place in the year 1978. This 
is the concurrent finding of the fact which has become final, which could not be subjected to 
the judicial scrutiny in second appeal.””° 


The appellate court considered the evidence elaborately and came to the conclusion that 
the court cannot direct the husband to return it, since there is no evidence as to the fact that 
the jewels were in the possession and custody of the husband when the wife left the husband’s 
house. This is purely a question of fact and in a second appeal the high court is expected only 
to consider substantial questions of law and since the final fact finding court has found, on 
facts proved in the case, that the plaintiff is not entitled to recover the jewels it is unjustified on 
the part of the high court to interfere with that part of the judgment.” 


The lower appellate court, before reversing the finding of the trial court on the issue of bona 
fide requirement of the land lady for starting a cloth business, failed to read the entire evidence 
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and take into consideration all the documents placed before the trial court. In such a situation, 
the high court was justified in interfering of the finding of the first appellate court.” 


In an Orissa case, the first contentions related to a question of fact and the appellate court 
as the final court of the fact having recorded the findings that the plain paper sale deed covers 
the suit land and such finding being not unreasonable, it is not permissible for the appellant to 
contend in the second appeal that the suit land is not covered by the plain paper sale deed.” 
Where the trial court and the first appellate courts on the facts found that the sale certificate 
which was the only piece of evidence relied on by the plaintiff, did not clearly connect the 
property covered by the certificate with the suit premises, the high court is not justified in 
interfering with such findings of facts in second appeal.” 


The conclusions about limitation is a finding of fact and it is not open for interference in 
the second appeal.” 


Where both the courts below, upon consideration of the evidence on record, have arrived 
at the concurrent finding that the plaintiff, an illiterate lady, executed the disputed deed of sale 
with necessary mental act of understanding the nature of the transaction. Such finding of fact 
cannot be interfered with in second appeal unless it is wholly absorbed or materially vitiated 
by some consideration of evidence to the contrary.’”° 


Once an appeal had been admitted on the substantial question of law, there was no question 
of saddling it with any other subsequent conditions.”” 


No documentary evidence of title was available to prove that the suit lands belong to the 
deity of the temple of the other village A and the mere fact that one of the co-trustees belongs 
to a village A, was no ground to interfere with the findings that the land belongs to the temple 
of the village M, in which they were situated. In this view, the findings recorded by the courts 
below on the question of ownership of the said land to be perverse and on that basis treated as 
if there was an error of law.’””® 


The vendee proved the ingredients of good management and the concurrent finding of 
the trial court and the first appellate court was that the impugned sale was an act of good 
management and it was essentially a finding of fact. The high court was, therefore, in error 
in setting aside the concurrent finding of fact in the fact and circumstance of the case.””” In 
the face of the findings recorded by the trial court as also by the lower appellate court on the 
question of execution of sale deed by the second defendant in favour of the plaintiff, with the 
further finding that it was a valid sale deed which properly conveyed the title of the property 
in question to the plaintiff, it was not expected of the high court to set aside those findings 
merely on the ground that the circumstances which had already been considered by the lower 
courts appeared to suggest some other conclusions from proved fact.®” The first appellate 
court was a court of facts and it had every right to view the facts from its own angle giving good 
reasons for its opinion. Simply because the trial court had described a particular document 
as a manipulated one, the first appellate court was not estopped from reopening that matter. 
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Nothing was placed before the high court to infer any illegality in the approach of the courts 
below. Hence, there is no ground for interference in second appeal.*°! 


In Baldev,” the Supreme Court has held that a second appeal does not completely bar 
determination of questions of fact, but must adhere to the “discipline” of only considering 
questions of law of substantial importance. 


The high court rightly held that the finding of subletting or parting with possession of 
the premises in dispute was vitiated in law as it was primarily based on inadmissible evidence. 
Having found the finding vitiated, it was open to the high court to re-examine and re- 
appreciate the evidence on record.® From this point of view, the high court considered the 
various figures and entries in the originals in which such erasures and entries are alleged to 
have been made by the employee and therefore, the non-supply of these documents has caused 
prejudice. Having examined the findings arrived at by the high court, it cannot be said that 
the high court has committed any error which warrants interference under Article 136 of the 
Constitution. 


[s 100.36] Finding of Fact — When Liable to be Interfered in Second Appeal 


As discussed above, the high court, in its jurisdiction under section 100 is only to consider 
the question of law and not interfere with the findings of facts arrived at by the courts below. 
At times, questions which are suggested as substantial questions of law turn out to be only 
question of facts which cannot be interfered with by the high court under normal circumstances. 
However, it is settled law that the high court can interfere in second appeal when finding of the 
lower appellate court is based on misconception or not supported by acceptable evidence.*” 


The position is well settled that when the judgment of the final court of fact is based on 
misinterpretation of documentary evidence or on consideration of inadmissible evidence or 
ignoring material evidence, the high court, in second appeal, is entitled to interfere with the 
judgment. The position is also well settled that admission of parties or their witnesses are 
relevant pieces of evidence and should be given due weightage by courts. A finding of fact 
ignoring such admissions or concessions is vitiated in law and can be interfered with by the 
high court in second appeal.*°° 


Though the scope for interference with concurrent findings of fact while exercising 
jurisdiction under section 100, CPC is very limited, and re-appreciation of evidence is not 
permissible where the trial court and/or the first appellate court misdirected themselves in 
appreciating the question of law or placed the onus on the wrong party, certainly there is a 
scope for interference under section 100, after formulating a substantial question of law.*” 

While it is true that in a second appeal a finding of fact even if erroneous will generally 
not be disturbed but where it is found that the findings stands vitiated on wrong test 


and on the basis of assumption and conjectures and resultantly there is an element of 
perversity involved therein, the High Court will be within its jurisdiction to deal with 
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the issue. This is, however, only in the event such a fact is brought to light by the High 
Court explicitly and the judgment should also be categorical as to the issue of perversity 
vis-a-vis the concept of justice. Needless to say however, that perversity itself is a substantial 
question worth adjudication—what is required is a categorical finding on the part of the 
High Court as to perversity. The requirements stand specified in Section 103 and nothing 
short of it will bring it within the ambit of Section 100 since the issue of perversity will 
also come within the ambit of substantial question of law as noticed above. The legality of 
finding of fact cannot be termed to be a question of law.*°* 


When both the lower courts have concurrently erred in not appreciating the oral and 
documentary evidence properly, the high court is at liberty to re-appreciate the evidence and 
record its own conclusion for reversing the orders passed by the lower court.°” 


In a second appeal where there were concurrent finding of facts by the lower courts, the 
interference by the high court was held to be justified by the Supreme Court when there was 
error as to the onus of proof.*!° HS Bedi, J, speaking for the Supreme Court Bench in the above 


Case, 


observed as follows: 


The High Court has also rightly observed that there was no presumption that the 
property owned by the members of the Joint Hindu Family could a fortiori be deemed 
to be of the same character and to prove such a status it had to be established by the 
propounder that a nucleus of Joint Hindu Family income was available and that the said 
property had been purchased from the said nucleus and that the burden to prove such a 
situation lay on the party, who so asserted it.*"! 


In the above decision, the Supreme Court quoted with approval from its earlier decision in 
DS Lakshmaiah v L Balasubramanyam,’”* wherein it has been observed as under: 


18. The legal principle, therefore, is that there is no presumption of a property being 
joint family property only on account of existence of a joint Hindu Family. The one who 
asserts has to prove that the property is a joint family property. If, however, the person 
so asserting proves that there was nucleus with which the joint family property could be 
acquired, there would be presumption of the property being joint and the onus would shift 
on the person who claims it to be self-acquired property to prove that he purchased the 
property with his own funds and not out of joint family nucleus that was available. 


Pasayat, J, speaking for the Supreme Court Bench, observed as follows in Hero Vinoths 


Case: 


813 


It is now well settled that an inference of fact from a document is a question of fact. But 
the legal effect of the terms or a term of a document is a question of law. Construction of 
a document involving the application of a principle of law, is a question of law. Therefore, 
when there is a misconstruction of a document or wrong application of a principle of law 
while interpreting a document, it is open to interference under section 100, CPC. If a 
document creating an easement by grant is construed as an ‘easement of necessity’ thereby 
materially affecting the decision in the case, certainly it gives rise to a substantial question 
of law. 


Under Section 100 of the Code, the power of the high court to interfere with the findings 
of fact is limited, but it may not be limited in a case where the finding of fact had been arrived 
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at upon taking into consideration inadmissible evidence and based on presumptions which 
could not have been raised.*" 


An appeal under section 100, CPC, can be entertained by the high court only on a 
substantial question of law. There can be no quarrel with this legal proposition. The scope of 
powers of high court under section 100, CPC is a matter of settled law. If the finding of the 
subordinate court on facts are contrary to evidence on record and are perverse, such finding 
can be set aside by the high court in appeal under section 100. The high court cannot shut its 
eyes to perverse findings of the courts below. In the present case, the findings of fact arrived at 
by the lower appellate court were contrary to evidence on record and, therefore perverse, and 
the high court was fully justified in setting aside the same.*!” 


On the question of interference in second appeal in cases of concurrent findings of fact, the 
Supreme Court has observed as follows: 


17. The general rule is that High Court will not interfere with concurrent findings of 
the Courts below. But it is not an absolute rule. Some of the well recognised exceptions are 
where (i) the courts below have ignored material evidence or acted on no evidence; (ii) the 
courts have drawn wrong inferences from proved facts by applying the law erroneously; or 
(iii) the courts have wrongly cast the burden of proof. When we refer to ‘decision based 
on no evidence’, it not only refers to cases where there is a total dearth of evidence, but 
also refer to any case, where the evidence, taken as a whole, is not reasonably capable of 


supporting the finding.*"® 
The Supreme Court further went on to observe in the above case,*"” as follows: 


9. It has been noted time and again that without insisting for the statement of such a 
substantial question of law in the memorandum of appeal and formulating the same at 
the time of admission, the High Courts have been issuing notices and generally deciding 
the second appeals without adhering to the procedure prescribed under section 100 of the 
Code. It has further been found in a number of cases that no efforts are made to distinguish 
between a question of law and a substantial question of law. In exercise of powers under this 
section in several cases, the findings of fact of the first Appellate Court are found to have 
been disturbed. It has to be kept in mind that the right of appeal is neither a natural nor 
an inherent right attached to the litigation. Being a substantive statutory right, it has to be 
regulated in accordance with law in force at the relevant time. The conditions mentioned in 
the section must be strictly fulfilled before a second appeal can be maintained and no court 
has the power to add or to enlarge those grounds. The second appeal cannot be decided on 
merely equitable grounds. 


Bona fide requirement, on a first look, appears to be question of fact. But in recording a 
finding on the question, the court has to bear in mind the statutory mandate incorporated in 
section 12(1),*"* if it is found that the court has not applied the statutory provisions to the 
evidence on record in its proper perspective then the finding regarding bona fide requirement 
would cease to be a mere finding of fact, for such erroneous finding illegally arrived at would 
vitiate the entire judgment. In such a case, the high court cannot be faulted for interfering with 
the finding in exercise of its second appellate jurisdiction under section 100 of the CPC.8"° 


When the second appellate judge was able to indicate and highlight the serious infirmities 
and illegalities committed by the learned trial judge as well as the first appellate judge, and the 
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necessity for his interference to prevent total miscarriage of justice, with convincing reasons, 
the findings recorded by the trial court as well as the first appellate court were shown to be 
not only vitiated due to perversity of reasoning but also due to surmises and misreading of the 
materials on record. On a careful and critical scanning through the judgment in the second 
appeal, it could not be said that any findings of fact concurrently recorded were mechanically 
interfered with without justification or by transgressing the limitations on the exercise of 
jurisdiction under section 100, CPC, the reasons assigned by the learned judge in the high 
court for the conclusions arrived at did not suffer from any infirmity, warranting Supreme 
Court interference in appeal.*”° 


When an admission by the defendant tenant in the reply notice in regard to the plaintiff's 
title and the description of the plaintiff as “owner” of the property signed by the defendant 
were not considered by the first appellate court while holding thar the plaintiff had not proved 
his title, the high court interfered with the finding on the ground of non-consideration of 
vital evidence and Supreme Court affirmed the said decision.’ That was upheld in Jagdish 
Singh v Nathu Singh*” with reference to a second appeal in 1978, disposed of on 5 April 1991, 
Venkatachaliah, J (as he then was) held: 


Where the findings by the Court of facts is vitiated by non-consideration of relevant 
evidence or by an essentially erroneous approach to the matter, the High Court is not 
precluded from recording proper findings”. Again in Sundra Naicka Vediyar v Ramaswami 
Ayyar it was held that where certain vital documents for deciding the question of 
possession were ignored, such as a compromise, an order of revenue Court relying on oral 
evidence was unjustified. In yet another case in Mehrunissa v Visham Kumari,*™ arising 
out of Second appeal of 1988 decided on 15-1-1996, it was held by Venkataswami J that 
a finding arrived at by ignoring the second notice issued by the landlady and without 
noticing that the suit was not based on earlier notices, was vitiated and the High Court 
could interfere with such a finding. The second situation in which interference with 
findings of fact is permissible is where a finding has been arrived at by the Appellate 
Court by placing reliance on inadmissible evidence which if it was omitted, an opposite 
conclusion was possible. In Sri Chand Gupta v Gulzar Singh,®” it was held that the High 
Court was right in interfering in Second Appeal, as has been held by Hon'ble Supreme 
Court.* 


If the high court in second appeal finds that the conclusions of the trial court regarding the 
genuineness of agreements for sale are based upon inadmissible evidence, or arrived at without 
evidence, the high court is certainly entitled to set aside the findings of fact recorded by the 
trial court and the first appellate court.*” 


However, where there is no material to show that the conclusions arrived at by the 
first appellate court was based on inadmissible evidence or that the findings arrived at are 
perverse, it is impermissible for high court to interfere in the findings of fact. Thus, in a 
suit relating to cancellation of sale deed, there was evidence to show that the sale deed was 
executed by the transferor when he was suffering from alcoholic psychosis and there was 
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medical evidence to prove the fact and the sale deed also showed that valuable land was sold 
for a paltry amount. Under these circumstances the Supreme Court restored the findings 
of the first appellate court.*** 


It has been held by the Calcutta High Court that under section 100 of the Code the 
power of the Court while exercising the jurisdiction under second appeal is limited and the 
court will not disturb the concurrent finding of facts as a general principle of law but there 
are exceptions to that principle, namely, where both the Courts below failed to appreciate the 
oral and documentary evidence properly to reach their findings, which goes to the root of the 
matter. In the above case the high court placed reliance on the decision of the Apex Court in 
Ramlal v Phagua,* wherein the trial court and the first appellate court wrongly addressed the 
issue by not considering the evidence properly. The high court in that case interfered with 
the concurrent finding of fact by re-appreciating the evidence and the Supreme Court affirmed 
the view taken by the high court.*” 


In a case before the Supreme Court, there was divergence of views among Judges of the 
Bench on the point whether the facts of the case called for interference on the findings of fact. In 
that case, the plaintiff was allotted plot by corporation for setting up industry on the condition 
of starting production within 2 years. On the failure of the plaintiff, the Corporation resumed 
possession of the plot. The plea of the plaintiff that construction was impossible because of HT 
Pole on the plot which was agreed to be removed by the Corporation was accepted by the lower 
courts and confirmed by the high court. While Tarun Chatterjee, J, was of the view that the 
plaintiff’s plea needs to be accepted, Balasubramanyan, J, held the finding of fact was perverse. 
Ultimately the matter was directed to be referred to larger Bench.**' 


No evidence is forthcoming from the either side as to whether use of the passage in question 
was discontinued even before the plaintiffs came into possession or before the defendants had 
acquired their plots of land. The fact mentioned in the 30 years old document as to the right 
of user in a piece of land shall be presumed to be correct in this case.°” 


Interference with the finding of fact arrived at by the first appellate court, as the final court of 
fact, is barred under section 100 CPC, but when such finding is based upon non-appreciation 
of the conduct of the parties in proper perspective and misapplication of the principles of 
law in declaring the deed void and collusive when such deed is very vital, constituting the 
foundation of title, the high court can interfere in second appeal under section 100 CPC.§ 


It can be said that non-consideration of material aspects which are absolutely necessary for 
coming to a decision on a particular point, is no doubt a substantial question of law which 
would depend upon facts and circumstances of every case.*™ 


There is no second opinion that concurrent findings shall be subjected to interference if the 
same is vitiated due to perversity of the reasoning and also due to surmises and misreading of 
the materials available on record.*” 
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Where the finding by lower courts as to the facts of the case were not based on evidence, it 
was held liable to be set aside.*”° 


Where the parties have placed their case before the courts and adduced evidence 
documentary as well as oral in their support and the first appellate court perversely sets aside 
the trial court’s judgment, in the second appeal, the evidence could be re-assessed and nothing 
prevents courts from doing so.°” 


Where the findings of the first appellate court were based upon certain facts which were not 
called upon to be decided or were not the subject-matter of the suit and such findings were also 
based on imagination and surmises and not based on legally acceptable evidence, such findings 
were held not entitled to be sustained.** 


Nature of construction, though a pure question of fact, non-application of test prescribed 
in statute for reaching the conclusion, renders finding perverse and liable to be set aside in 
appeal under section 100, CPC.*” 


In a case from Tamil Nadu, the Supreme Court held that relief cannot be granted to a non- 
appellant party to a suit. In a suit for declaration of title, decree was passed against the State 
Government, but the State did not file appeal against the decree. It was held that the decree 
cannot be interfered with in appeal filed by a private co-defendant.*” 


HS Bedi, J, speaking for the Bench in the above case, explained it as follows: 


In paragraph 16 of the judgment that we have quoted above, the High Court was 
cognizant of the fact that it was perhaps over stepping its jurisdiction in the matter but 
chose to circumvent the requirement of law in the belief that it was justified in doing so 
as the plaintiff-appellant was attempting to swallow Government property. We are of the 
opinion, however, that the State Government had accepted the judgment of the trial court 
as no appeal had been filed by it. We accordingly allow the appeal set aside the judgments 
of the first Appellate Court and the High Court dated 21st November, 1988 and 10th 
January 2001 respectively and restore the judgment of the trial court.**! 


Where the law has laid down in clear terms the types of alterations of conversions which 
would constitute a material alteration and which alone could serve as the basis for an action 
under section 256 of the Cantonment Act, it is incumbent on the courts in the process of 
justifying the action proposed against the builder under the relevant provision of the Act to 
refer to those tests. The findings of the courts below stand vitiated because of non-application 
of the tests prescribed in law for arriving at a conclusion as to whether the basis for taking 
action under section 256 of the Act was available to the authorities under the statute. Where, 
on account of failure on the part of the courts below in applying the tests laid down in law 
while arriving at a finding of fact, the findings so recorded by them are rendered perverse, the 
question whether such finding of fact recorded by them without reference to the statutory tests 
is sustainable in law would itself be a question of law and a substantial one at that.* 


Where in a suit for declaration of ownership of land, no ownership to the land was proved, 
and a cooperative society granted permissive possession of the land to the plaintiff and the said 
society was not competent to grant the land, no limitation was either specified or disclosed 
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in averments in plaint, on these facts, the finding of fact recorded by lower courts that the 
plaintiff had been in possession and enjoyment of land by adverse possession against interest of 
government was found erroneous in second appeal.’ 


Where, separate possession of room was given by father-in-law to his daughter-in-law after 
her marriage with his son, but the possession was continued by daughter-in-law even when her 
relations with her husband were strained, and even after death of her husband, her possession 
was thus hostile and open to true owner. The observation of the trial court that possession of 
daughter-in-law cannot be adverse against her father-in-law is erroneous. Further, the finding 
by the lower court that her possession would be adverse after death of her husband is also 
erroneous. It was held by the high court that possession of the daughter-in-law on room was 
adverse against the owner.*** 


On the question of adopting proper approach by court in relation to second appeals under 
section 100 of the Code, a three-Judge Bench of the Supreme Court has observed as follows: 

It is not within the domain of the High Court to investigate the grounds on which the 
findings were arrived at, by the last court of fact, being the first Appellate Court. It is true 
that the lower Appellate Court should not ordinarily reject witnesses accepted by the trial 
court in respect of credibility but even where it has rejected accepted by the trial court, the 
same is no ground for interference in Second Appeal when it is found that the Appellate 
Court has given satisfactory reasons for doing so. In a case where from a given set of 
circumstances two inferences of fact are possible, one drawn by the lower Appellate Court 


will not be interfered by the High Court in Second Appeal. Adopting any other approach 


is not permissible.**° 


Finding of fact arrived at without consideration of the entire pros and cons of the case can 
be interfered with by the high court in second appeal. The subordinate judge, who decided 
the suit recorded the evidence. He had thus occasion to have a look at the demeanour of the 
witnesses and form his own impressions about their truthfulness or otherwise. The additional 
district judge should have gone after the weight of evidence. He should not have picked up one 
sentence from here and one sentence from there in the statements of the witnesses and then 
recorded a finding of fact. He should have gone through the statements of the witnesses in their 
entirety and then formed his own impressions about the probabilities or improbabilities of 
each other's version. Appreciation of evidence in a manner that it leads to miscarriage of justice 
would be an error of law, which the high court has the duty to correct at the appellate stage.**° 


Where, sale of immovable property took place and evidence of independent witnesses 
established that vendor received balance consideration, the trial court gave the findings 
accordingly. The first appellate court placed reliance upon statement of the handwriting expert 
but failed to consider evidence of independent witnesses and therefore, reversed the finding 


of the trial court. The finding of the first appellate court being unsustainable is liable to be set 
aside in second appeal.**” 


Where, in fact it appears that the lower appellate court, while deciding,the appeal did 
not care to even have a perfunctory glance at the record, which was available, in view of this, 
the finding of fact recorded by the lower appellate court, would have to be held to be not 
based on any evidence. Had the lower appellate court considered the evidence on the record, a 
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different conclusion would have been reached. When a finding of fact is recorded on the basis 


of no evidence, the same would give rise to a substantial question of law as envisaged under 
section 100, CPC.** 


There are two situations in which interference with findings of fact is permissible. The first 
one is when material or relevant evidence is not considered which, if considered would have 
led to an opposite conclusion. This principle has been laid down in a series of judgments of the 
Supreme Court in relation to section 100, CPC, after the 1976 amendment.*” 


The court (the first appellate court) is under a duty to examine the entire relevant evidence 
on record and if it refuses to consider important evidence having direct bearing on the disputed 
issue and the error which arises as of a magnitude that it gives birth to a substantial question 
of law, the high court is fully authorised to set aside the finding. This is the situation in the 
present case.*”” 


In a suit for specific performance of agreement to sell property filed by prospective vendee, 
the trial court dismissed the suit since execution of agreement was not proved. In the appeal, 
the appellate court reversed the trial court’s decision. The appellate court arrived at the finding 
without any evidence to sustain it and on gross misappreciation of evidence, therefore, the high 
court is entitled to set it aside in order to do justice.**! 


Finding of fact arrived at by the courts below on no evidence or on gross misappreciation 
of evidence can be interfered with in second appeal by the high court, because it will be also a 
substantial question of law whether a court of fact is entitled to return a finding of fact which 
is not sustainable at all on the evidence on record and whether such a finding shall be binding 
on the high court in second appeal. Finding of fact arrived at concurrently by the two courts 
below, if works havoc to the cause of justice, cannot be allowed to be sustained.*” 


The Allahabad High Court, while explaining what constitutes a void agreement, said that 
the plaintiff-vendor stated that the sale deed in question was got executed by the defendant, 
his nephew, by misrepresenting it to be a document of security indemnifying the defendant 
from repayment of the government dues. The element of fraud and misrepresentation was 
obvious in pleadings itself. The facts were misrepresented to the plaintiff by the defendant 
and taking plaintiff into his confidence and dominating him by his position as such, he got 
the fraudulent deed of sale executed. It renders deed as voidable document. The appellate 
court, while tracking these issues had interpreted the document to be a deed of gift without 
going into merits of evidence and attending circumstances. The judgment of appellate court 
had directly and substantially affected the right of parties and it has been rightly interpreted 
as substantial question of law. The judgment of the appellate court was set aside and the sale 
deed cancelled.*”? 


According to the provisions of section 100 of the CPC, in second appeal, the high court has 
no jurisdiction to interfere with the finding of the first appellate court without formulating 
substantial question of law and cannot set aside the findings of the first appellate court on re- 
appreciation of the oral as well as documentary evidence available on record, unless the court 
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finds that the findings of fact recorded by the first appellate court were perversely based on 
misreading of evidence or based on no evidence.*™ 


Thus, the position of law is very clear that as a rule, the high court has no jurisdiction to 
entertain a second appeal on the ground of an erroneous finding of fact, however, gross or 
inexcusable the error may seem to be, or as a rule in second appeal, finding of fact should 
not be disturbed, but if, they are based on no evidence or in disregard of evidence or on 
inadmissible evidence or against the basic principles of law or on the face of it there appears 
error of law or procedure or when there is a complete variance between pleadings and proof, 


such findings can be disturbed.’ 


[s 100.37] Finding of Fact can be Interfered in Letters Patent Appeal 


Of course, it is not open for the high court to interfere with the concurrent findings of 
the two courts sitting in second appeal. However, the Supreme Court in Asha Devi v Dukhi 
Sao,™® has held that it will be open for the Letters Patent Bench to review and reverse the 
concurrent findings of fact entered by the two courts. It was further held that the Letters 
Patent Appeal from the judgment of a learned single judge in a first appeal, is not to be treated 
on a par with a second appeal preferred under section 100, CPC, and therefore, it cannot 
be held that the Letters Patent Appeal can only lie on a question of law and not otherwise. 
In Andalammal v Rajeswari Vedachalam,*” it was held that the Letters Patent Bench has got 
powers to review even the concurrent findings of fact and the whole case is left open before 
the court.** 


[s 100.38] Substantial Question of Law: Meaning of 


The existence of a substantial is the sine gua non for the exercise of the jurisdiction under 
the amended provisions of section 100, CPC.*® 


There is a clear distinction between substantial question of law and question of law. 
Misconstruction of legal document or settled principle of law give rise to question of law. 
Following inferences can be considered as substantial question of law: 


1. A debatable question of law which affects the rights of the parties and is not settled 
by the express provisions of the law or binding precedent. 


2. A question of law which is settled by the provisions of law or binding precedent but 
has been decided contrary to such legal settled principle. 


The high court can interfere with the concurrent findings of the courts below under 
section 100 if material evidence has not been taken into consideration, or there is an erroneous 
application of law on the facts of the case or the impugned orders wrongly cast the burden of 
proof or the evidence taken as a whole does not support the findings of the court.° 
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The jurisdiction of the high court is now confined to entertain only such appeals as involve 
a substantial question of law specifically set out in the memorandum of appeal and formulated 
by the high ccourt. In so formulating, the section does not require the high court to set 
out reasons for doing so. Dealing with that expression contained in Article 133(1) of the 
Constitution, the Supreme Court in Sir Chunilal Mehta & Sons Ltd v The Century Spinning 
e Mfg Co, where the question involved was one as regards the interpretation of a managing 
agency agreement defined the expression “substantial question of law” to mean one which is of 
general public importance or which directly and substantially affects the rights of the parties 
and which has not been finally settled by the Supreme Court, the Privy Council or the Federal 
Court,*” or which is not free from difficulty or which calls for alternative views. In holding 
that the appeal involved a substantial question of law, the Supreme Court observed that the 
question involved was one of construction of the agreement which was not only one of law but 
that it was neither simple nor free from doubt and was therefore a substantial question of law. 
Similarly, the High Court of Madras has taken the view that where there is a point of law which 
is fairly arguable and where there is room for difference of opinion on it or where the court has 
thought it necessary to deal with that question at some length and discuss alternative views, 
the question would be a substantial question of law. The view taken by the Bombay High 
Court in an earlier case that a question of interpretation of a decree, though a complicated one, 
is not a substantial question of law, was expressly dissented from in Sir Chunilal Mehtas case 
and is therefore not a correct view. But once the Supreme Court has settled a question of 
principle, its application to the facts of a case is not a substantial question of law.*®° The words 
“substantial question of law” do not necessarily mean that the question of law involved must 
be of general importance. The condition is satisfied if there is a substantial question of law 
between the parties. Misconstruing of evidence and acting without evidence is a substantial 
question of law between the parties. The amended provision to section 100 provides that 
an appeal will lie to the high court by the appellate decree of the subordinate court only if the 
high court is satisfied that the case involves a substantial question of law. Thus, according to 
the amended provision, the question of law could not be ground for interference in the second 
appeal. The question of law should be a substantial question of law. The expression “substantial 
question of law” cannot be put in straightjacket. It depends upon each of the case whether 
the substantial question of law arises in the case or not. The substantial question of law has 
to be distinguished from substantial question of fact. It is not within the domain of the high 
court to investigate the grounds on which the findings were arrived at, by the last court of fact, 
being the first appellate court. The lower appellate court should not ordinarily reject witnesses 
accepted by the trial court, in respect of credibility but even where it has rejected, the witnesses 
accepted by the trial court, the same is not ground for interference in the second appeal where 
it is found that the appellate court has given satisfactory reasons for doing so. 
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RV Raveendran, J, speaking for the Supreme Court Bench in the undernoted case,*” has 
explained the meaning of “substantial question of law” in the following words: 


9.1. Second appeals would lie in cases which involve a substantial question of law. 
The word ‘substantial’ prefixed to ‘question of law’ does not refer to the stakes involved 
in the case, nor intended to refer only to questions of law of general importance, but 
refers to impact or effect of the question of law on the decision in the lis between the 
parties. ‘Substantial questions of law’ means not only substantial questions of law of general 
importance, but also substantial question of law arising in a case as between the parties. In 
the context of section 100, CPC, any question of law which affects the final decision in a 
case is a substantial question of law as between the parties. A question of law which arises 
incidentally or collaterally, having no bearing in the final outcome, will not be a substantial 
question of law. 


Explaining the point more explicitly, the Supreme Court went on to observe further as 
follows: 


Where there is a clear enunciation of law and the lower court has followed or rightly 
applied such clear enunciation of law, obviously the case will not be considered as giving 
rise to a substantial question of law, even if the question of law may be one of general 
importance. On the other hand, if there is a clear enunciation of law by this court (or by the 
concerned High Court), but the lower court had ignored or misinterpreted or misapplied 
the same, and correct application of the law as declared or enunciated by this court (or the 
concerned High Court) would have led to a different decision, the appeal would involve 
a substantial question of law as between the parties. Even where there is an enunciation 
of law by this court (or the concerned High Court) and the same has been followed by 
the lower court, it the appellant is able to persuade the High Court that the enunciated 
legal position needs reconsideration, alteration, modification or clarification or that there 
is a need to resolve an apparent conflict between two view points, it can be said that a 
substantial question of law arises for consideration. There cannot, therefore, be a strait- 
jacket definition as to when a substantial question of law arises in a case. Be that as it may.*”° 


If the question of law termed as substantial question, stands already decided by a larger 
bench of the high court concerned or by the Privy Council or by the Federal Court or by the 
Supreme Court, merely wrong application on the facts of the case would not be termed to be a 
substantial question of law. Where a point of law has not been pleaded or is found to be arising 
between the parties in the absence of any factual format, a litigant should not be allowed to 
raise that question as a substantial question of law in second appeal. The mere appreciation of 
fact, the documentary evidence or the meaning of entries and the contents of the document 
cannot be held to be raising a substantial question of law. But where it is found that the first 
appellate court has assumed jurisdiction which did not vest, the same can be adjudicated upon 
in the second appeal, treating it as a substantial question of law. Where the first appellate court 
is shown to have exercised its discretion in a judicial manner, it cannot be termed to be an error 
either of law or of procedure requiring interference in second appeal.*”! 


In P Chandrasekharan v S Kanakarajan,*” Sinha, J, speaking for the Bench of Supreme 
Court, observed as follows: 


when thus the courts below misread and misinterpreted a document of title read with 
the plan for the identification of the suit lands whereupon the plaintiffs themselves relied 
upon, a substantial question of law arose for determination of the High Court in between 
the parties to the suit. 
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Relying on several decisions of the Supreme Court, it was held by the Madhya Pradesh 
High Court as follows: 

16. The word ‘substantial question of law’ has not been defined in the Code of Civil 
Procedure but the said expression has been used in the constitution. The proper test for 
determining whether a question of law raised in the case is substantial would be whether it 
is of general public importance or whether it directly and substantially affects the right of 
the parties and if so whether it is either an open question in the sense that it is not finally 
settled by the Supreme Court or by Privy Council or by Federal Court or is not free from 
difficulty or calls for discussion of alternative views. If the question is settled by the highest 
court or the general principles to be applied in determining the question are well settled 
and there is a mere question of applying those principles or that the plea raised is palpably 
absurd the question would not be a substantial question of law. 


In para 17 of the above judgment, the high court has enumerated basic ingredients 
constituting the substantial question of law although it has been stated that the list is not 
exhaustive. Similarly in para 18 some instances are enumerated which cannot be said to be a 
substantial question of law.’”4 


It has been held by the Supreme Court that when there is misconstruction of document or 
wrong application of a principle of law in construing a document, it gives rise to a question of 
law.*” It is a settled principle of law that the court has to formulate the substantial question of 
law while dealing with an appeal under section 100 CPC. The court ought to have formulated 
substantial question of law and proceeded with the arguments thereafter. A mere mention 
about the question having been formulated in the memorandum of appeal is not enough.*”° 


It has been held that where a concrete finding was arrived at by the first appellate court after 
appreciating evidence on record that the relationship between the plaintiff and defendant as 
landlord and tenant existed and ground for eviction was a bona fide need of landlord for his 
personal use the interference by the high court under section 100 as the second appellate court 
was incorrect.*”” 


In another case the Supreme Court has held that consideration of irrelevant facts and non- 
consideration of relevant fact would give rise to a substantial question of law. Also, reversal of 
a finding of fact arrived at by the first appellate court ignoring vital documents may also lead 
to a substantial question of law.*”* 


The jurisdiction of the high court in terms of section 100 of the code is limited. It 
can interfere with the concurrent findings of two courts if any substantial question of law 
arises for its consideration. Where a lady a sale deed executed by her as being vitiated by 
misrepresentation, under influence, fraud and collusion on the part of her brother, it was held 
by the Supreme Court that whether the respondent despite the fact that he was the brother of 
the appellant was in a dominating position is essentially a question of fact per se it does not 
give rise, to a substantial question of law.*” 


Under section 100, the high court has the jurisdiction to interfere only when a substantial 
question of law is involved and even then, it is expected that such a question shall be so framed 
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although the court is not bound by that question as the proviso indicates. There may be some 
other substantial questions of law which may need decision and which can be so decided.**° 


The question concerning the sub-letting, assigning or parting with possession of the 
premised premises by the tenant father to his son (both living together in the same premises) 
and the nature of presumption that arises, are substantial questions of law, regarding which a 
second appeal to the high court may lie.**! 


The question, whether nationalised banks, obliged to charge interest as specified rate in 
accordance with the circulars and directives periodically issued by the Reserve Bank of India 
under the provisions of the Banking Regulation Act, 1949, can be taken out of the provisions 
of the Usurious Loans Act, 1918 is a question of law. Where such question is involved in a 
suit filed before court of small causes by a nationalised bank against an agriculturist, it being a 
question of law, appeal against the decree of the small causes would be maintainable.*” 


When the courts below had not taken into consideration the effect of all the documents 
such construction of documents being a question of law was open to be executed before 
the high court in the second appeal.**? The Patna High Court relying upon a judgment of 
the Supreme Court in K Chelliah Servai v M Muthu Sami Servai,™ held the plea about the 
limitation is a mixed question of fact and law. That need not be raised for the first time in the 
second appeal without there being a factual foundation including pleading and evidence.’ 
The question whether the Respondent is in possession of open land or not is a pure question 
of fact and not of law much less a substantial question of law.** 


The findings recorded regarding the appellant being not in adverse possession of the suit 
property are findings of fact concurrently recorded by the court below after due appreciation 
of evidence, therefore, on this ground also the appeal of the appellant must fail as there is no 
question of law much less a substantial question of law which calls for interference.**” 


After the amendment of 1976 a second appeal can be filed only if a substantial question 
of law is involved in the case. The memorandum of appeal must precisely state the substantial 
question of law involved and the high court is obliged to satisfy itself regarding the existence of 
such a question.*** As to what is a substantial question of law, Dr. Pasayat, J, speaking for the 
Bench of the Supreme Court in the above case, observed as follows: 


11. To be ‘substantial’ a question of law must be debatable, not previously settled by law 
of the land or a binding precedent, and must have a material bearing on the decision of 
the case, if answered either way, insofar as the rights of the parties before it are concerned. 
To be a question of law ‘involving in the case there must be first a foundation for it laid in 
the pleadings and the question should emerge from the sustainable findings of fact arrived 
at by court of facts and it must be necessary to decide that question of law for a just and 
proper decision of the case. 


An entirely new point raised for the first time before the High Court is not a question 
involved in the case unless it goes to the root of the matter. It will, therefore, depend on 
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the facts and circumstances of each case whether a question of law is a substantial one and 
involved in the case, or not; the paramount overall consideration being the need for striking 
a judicious balance between the indispensable obligation to do justice at all stages and 
impelling necessity of avoiding prolongation in the life of any lis.” 


After setting aside the findings of fact the court had either to remand the matter to the first 
appellate court for a rehearing of the first appeal and decision in accordance with law after 
taking into consideration the entire relevant evidence on the records, or in the alternative, to 
decide the case finally in accordance with the provisions of section 103(b) of the CPC.*” 


If the courts below, fail in their duty to appreciate evidence and do not advert to vital 
evidence, be it oral or documentary, the same would lead to the conclusion that they have 
committed errors on substantial questions of law.’ Finding by first appellate court that when 
horoscope is available, the fact that a different date is indicated in school record is of no 
consequence is improper. Since first appellate court acted on irrelevant material i.e., horoscope, 
and left out of consideration material that was relevant, i.e., school record, the matter involves 
question of law. Thus, second appeal cannot be dismissed on ground that there was no 
substantial question of law involved.®?? 


Where a suit for eviction was dismissed by the lower appellate court on the ground of 
not being instituted before a particular date and the high court found that the ground to be 
not relevant to the issue of bona fide, it was held that the high court rightly interfered under 
section 100 of the CPC. 


Second appeal was against decree in a suit for specific performance. Plea that suit was barred 
by section 16 of the Specific Relief Act, 1963, was raised for the first time in second appeal. It 
was held that the plea, being in respect of a question of law, may be allowed to be raised.** The 
first appellate court came to a finding of possession in favour of the defendant (reversing the 
decree obtained by the plaintiff in the trial court) merely by drawing an interference from an 
unregistered Hukamnama executed in defendant’s favour by the Muthawalli. It was held that it 
was substantial error of law, justifying interference in second appeal.’ 


Revenue records are not documents of title. The question of interpretation of a document 
which is not a document of title, is not a question of law.®ć The construction of a basic 
document of title or of a document which is the foundation of the rights of parties, necessarily 
raises a question of law.*”” The plaintiff, an illiterate woman who had been a widow for 30 years 
was persuaded by her three daughters to execute a deed in respect of all her property. Plaintiff 
(according to her version, wished to give the properties to them after her death, but was made 
to sign a deed of gift inter vivos by fraud. She sued to get the deed set aside, on the ground of 
fraud. She failed on the facts in the trial court, but succeeded in the first appellate court, which 
accepted the plaintiff’s factual version. The first appellate court, while setting aside the deed 
on the ground of fraud, also held that as attestation (which is required in the case of a deed of 
gift under Transfer of Property Act, 1882), had not been proved, the deed did not confer any 
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rights on the donee. In second appeal, the defendant (donee) argued that as the gift deed was 
void and could be ignored, the first apellate court committed an illegality in setting it aside. 
It was held that the first appellate court had not committed any manifest error in cancelling 
the gift deed.®® In a second appeal against decree in suit for specific performance, a plea that 
the suit was barred by section 16 of the Specific Relief Act, 1963, was allowed to be raised 
for the first time, as it was a question of law.*”” Where the lower courts recorded a concurrent 
finding that the holding was vested in the Gaon Sabha and settled with the defendants, the 
case cannot be remanded on the ground that the question of possession was not decided by 
the lower courts.” 


In an appeal arising out of a suit for specific performance of agreement for sale, the question 
whether the plaintiff was willing and ready to perform his part of the contract cannot be said to 
be a question of law. It was held by the Supreme Court that substantial question of law should 
be formulated relying on or on the basis of findings of fact arrived at by the trial court and the 
first appellate court.” 


In interfering with the award of the district judge under the Land Acquisition Act, 1894, 
the high court adopted hyper-technical approach and upset the valuation without taking into 
consideration the aforesaid evidence on record. In such circumstances, the high court was not 
justified in interfering with the assessment of the market value of the vacant land made by the 
district court.”” 


[s 100.39] Point in Law, Proposition of Law and Substantial Question of Law 


A point of law which admits of no two opinions may be a proposition of law but cannot 
be a substantial question of law. To be “substantial” a question of law must be debatable, not 
previously settled by law of the land or a binding precedent, and must have a material bearing 
on the decision of the case, if answered either way, in so far as the rights of the parties before it 
are concerned. To be a question of law ‘involving in the case’ there must be first a foundation 
for it laid in the pleadings and the question should emerge from the sustainable findings of fact 
arrived at by court of facts and it must be necessary to decide that question of law for a just and 
proper decision of the case. An entirely new point raised for the first time before the high court 
is not a question involved in the case unless it goes to the root of the matter. It will, therefore, 
depend on the facts and circumstance of each case whether a question of law is a substantial 
one and involved in the case, or not; the paramount overall consideration being the need for 
striking a judicious balance between the indispensable obligation to do justice at all stages and 
impelling necessity of avoiding prolongation in the life of any list.” 


The first appellate court did not discharge the duty cast on it as a court of first appeal, the 
high court having noticed failure on the part of the appellant in not discharging the statutory 
obligation cast on him by sub-section (3) of section 100 of the CPC, on account of the 
substantial question of law involved in the appeal having not been stated, muchyless precisely, 
in the memorandum of second appeal. Ordinarily, an opportunity to frame such question 
should have been afforded to the appellant unless the deficiency was brought to the notice 
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of the appellant previously by the high court registry or the court and yet the appellant had 
persisted in his default.” 


As per settled law, the scope of exercise of the jurisdiction by the high court in second appeal 
under section 100 is limited to the substantial questions of law framed at the time of admission 
of the appeal or additional substantial questions of law framed at a later date after recording 
reasons for the same. It was observed in Santosh Hazaris case?” that a point of law which 
admits of no two opinions may be a proposition of law but cannot be a substantial question of 
law. To be a “substantial” question of law, it must be debatable, not previously settled by law of 
the land or a binding precedent and answer to the same will have a material bearing as to the 
rights of the parties before the court. As to what would be the question of law “involving in 
the case”, it was observed that to be a question of law ‘involving in the case’ there must be first 
a foundation for it laid in the pleadings and the question should emerge from the sustainable 
findings of fact arrived at by the court of facts and it must be necessary to decide that question 
of law for a just and proper decision between the parties.” 


What is a substantial question of law would certainly depend upon facts and circumstances 
of every case and if a question of law had been settled by the highest court of the country, that 
question, however important and difficult it may have been regarded in the past and however 
large may be its effect on any of the parties, would not be regarded as substantial question of 
law.’ 


Merely because of appreciation of evidence another law is also possible, would not empower 
the high court to assume jurisdiction by terming the questions as substantial questions of law, 
the learned district judge has exercised his discretion as a first appellate court in a judicial 
manner. 


[s 100.40] Determining Whether a Question of Law is Substantial 


test for The proper test for determining whether a question of law raised in the case is 
substantial would, be whether it is of general public importance or whether it directly and 
substantially affects the rights of the parties and if so whether it is either an open question in 
the sense that it is not finally settled by the Supreme Court or by the Privy Council or by the 
Federal Court or is not free from difficulty of calls for discussion of alternative views. If the 
question is settled by the highest court or the general principles to be applied in determining 
the question are well settled and there is a mere question of applying those principles or that 
the plea raised is palpably absurd the question would not be a substantial question of law.” 


If the question of law termed as a substantial question stands already decided by a larger 
bench of the high court concerned or by the Privy Council or by the Federal Court or by the 
Supreme Court, merely its wrong application on the facts of the case would not be termed 
to be a substantial question of law. Where a point of law has not been pleaded or is found 
to be arising between the parties in the absence of any factual format, a litigant should not 
be allowed to raise that question as a substantial question of law in second appeal. The mere 


904. Santosh Hazari v Purushottam Tiwari, AIR 2001 SC 965 : (2001) 3 SCC 179 : 2001 (1) Scale 712. 

905. Santosh Hazari v Purushottam Tiwari, AIR 2001 SC 965 : (2001) 3 SCC 179 : 2001 (1) Scale 712. 

906. Govindaraju v Mariamma, AIR 2005 SC 1008 : (2005) 2 SCC 500. 

907. Pankaj Bhargava v Mohinder Nath, AIR 1991 SC 1233 : (1991) 1 SCC 556; Kulsoma Bibi v Abdul 
Mannan, AIR 2002 Cal 1. 

908. Chitra Devi v Ram Dei, AIR 2002 HP 59. 

909. Sir Chunilal v Mehta and Sons Ltd v Century Spg and Mfg Co Ltd, AIR 1962 SC 1314 : (1982) Supp 3 
SCR 549; Sugani v Rameshwar Das, AIR 2006 SC 2172 : (2006) 11 SCC 587. 


Second appeal Sec 100 1237 


appreciation of the facts, the documentary evidence or the meaning of entries and the contents 
of the document cannot be held to be raising a substantial question of law. But where it is 
found that the first appellate court has assumed jurisdiction which did not vest in it, the same 
can be adjudicated in the second appeal, treating it as a substantial question of law. Where the 
first appellate court is shown to have exercised its discretion in a judicial manner, it cannot be 
termed to be an error either of law or of procedure requiring interference.?'° 


Whether the trial court should not have exercised its jurisdiction differently is not a question 
of law justifying interference.”'! 


[s 100.41] Substantial Question of Law — Sine Qua Non for Exercise of 
Jurisdiction 
The reading of section 100 makes it abundantly clear that if the appeal is entertained 
without framing the substantial question of law, then it would be illegal and would amount to 
failure or abdication of the duty cast on the court. In a number of judgments, it has been held 


by Supreme Court that the existence of the substantial question of law is the sine qua non for 
the exercise of jurisdiction under section 100 of the Code of Civil Procedure.?!” 


Jurisdiction of the high court under section 100, CPC is limited to a substantial question of 
law framed at the time of admission of the appeal or at a subsequent stage if the high court is 
satisfied that such a question of law arises from the facts found by the courts below.” 


A second appeal is entertainable only on substantial question of law. A judgment passed 
without formulation of such question is patently illegal. It was opined by RM Lodha, J, as 
under": 


11. In our view, the very jurisdiction of the High Court in hearing a second appeal is 
founded on the formulation of a substantial question of law. The judgment of the High 
Court is rendered patently illegal, if a second appeal is heard and judgment and decree 
appealed against is reversed without formulating a substantial question of law. The second 
appellate jurisdiction of the High Court under Section 100 is not akin to the appellate 
jurisdiction under Section 96 of the Code; it is restricted to such substantial question 
or questions of law that may arise from the judgment and decree appealed against. As a 
matter of law, a second appeal is entertainable by the High Court only upon its satisfaction 
that a substantial question of law is involved in the matter and its formulation thereof. 
Section 100 of the Code provides that the second appeal shall be heard on the question so 
formulated. It is, however, open to the High Court to reframe substantial question of law 
or frame substantial question of law afresh or hold that no substantial question of law is 
involved at the time of hearing the second appeal but reversal of the judgment and decree 
passed in appeal by a court subordinate to it in exercise of jurisdiction under Section 100 of 
the Code is impermissible without formulating substantial question of law and a decision 
on such question. 


12. This Court has been bringing to the notice of the High Courts the constraints of 
Section 100 of the Code and the mandate of the law contained in Section 101 that no 
second appeal shall lie except on the ground mentioned in Section 100, yet it appears 
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that the fundamental legal position concerning jurisdiction of the High Court in second 
appeal is ignored and overlooked time and again. The present appeal is unfortunately one 
of such matters where the High Court interfered with the judgment and decree of the first 
appellate court in total disregard of the above legal position. 


It is obvious and clear that unless and until a substantial question of law is shown to have 
been involved in the second appeal, there would not arise any question of interference by 
the second appellate court against the order of the first appellate court and the judgment 
and decree recorded thereof. Simply because some part of the procedural law has not been 
specifically or precisely observed or fulfilled, this, ipso facto, would not lead to a justification 
for interference in exercise of powers in second appeal in terms of the provision of section 100 


of the CPC” 


[s 100.42] Sub-section (3) — Pleading of Substantial Question of Law in 
Appeal 


It is expected of the appellant to frame substantial question of law in the memorandum of 
appeal. Sub-section (3) of section 100, CPC states that: “In an appeal under this section, the 
memorandum of appeal shall precisely state the substantial question of law involved in the 

» 916 


appeal”. 


[s 100.43] Sub-section (4) — Formulation of Substantial Question of Law — 
Earlier View 


The failure of the court to formulate the “substantial question of law” (while admitting the 
appeal) does not mean that the appeal cannot be heard. Such failure is an omission by court. 
Litigants cannot be penalised for it.” 


[s 100.44] Sub-section (4) — Formulation of Substantial Question of Law — 
Current Position 


After 1976 Amendment, the scope of section 100 has been drastically curtailed and 
narrowed down. The high courts would have jurisdiction of interfering under section 100, 
CPC, only in a case where substantial questions of law are involved and those questions have 
been clearly formulated in the memorandum of appeal.??* 


It is trite law that under section 100 of the CPC, a high court can entertain a second appeal 
only if it is satisfied that the case involves a substantial question of law. Sub-section (4) of 
section 100 provides that where the high court is satisfied that a substantial question of law 
is involved in any case, it shall formulate that question. Sub-section (5) stipulates that the 
appeal shall be heard on the question so formulated and the respondent shall, at the hearing of 
the appeal, be allowed to argue that the case does not involve such question. The mandatory 
requirements of this provision of law have been totally flouted by the high court. The high 
court has not indicated in the long judgment as to which was the substantial question of law, if 
any, considered, nor has it formulated the substantial question of law on which the decision in 
the second appeal was being given. The high court, has proceeded as if it were deciding a first 
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appeal against a decree in original proceedings. On this ground alone, the judgment is liable 
to be interfered with in second appeal.” The setting aside of concurrent findings of the courts 
below in second appeal without formulating substantial question of law is not proper.””° If a 
perusal of the impugned judgment passed by the high court does not show that any substantial 
question of law has been formulated or that the second appeal was heard on the question, if 
any, so formulated, the judgment in second appeal cannot be maintained and so, is liable to 
be set aside.” 


Where the high court had simply re-appreciated the evidence on record and allowed the 
second appeal and remanded the matter to the trial court without ascertaining a question of 
law (not even a substantial question of law), it was held by the Supreme Court that the high 
court cannot assume the jurisdiction by avoiding formulation of a substantial question of 
law?” 


The following observation of the Supreme Court deserves particular attention in Basayya 
Mathad’ case: 


This Court, in a series of decisions, has held that allowing a second appeal without 
framing substantial question of law is clearly contrary to the mandate of Section 100, CPC 
vide: 


(a) Gian Dass v Gram Panchayat, village sunner Kalan and others, (2006) 6 SCC 271; 
(b) Joseph Severance and others v Benny Mathew and others, (2005) 7 SCC 667; 


(c) Sasi Kumar and others, v Kunnath Chellappan Nair and others, (2005) 12 SCC 
588 : AIR 2005 SC 4395; 


(d) Chadat Singh v Bahadur Ram and others, (2004) 6 SCC 359; 
(e) Kanhaiyalal and others v Anup Kumar and others, (2003) 1 SCC 340; 


(f) Civil Appeal No. 2836 of 2001— Town Planning Municipal Council v Rajappa., 
Dated 8-1-2007 (Dr. Justice Arijit Pasayat and Justice P. Sathasivam) 


In view of the settled legal position and of the fact that the High Court has not adhered 
to the same, failed to formulate substantial question of law thereby committed an error in 
allowing the second appeal. On this ground, the judgement and order of the learned Judge 
in R.S.A. 105 of 1997 is liable to be set aside. 


It is abundantly clear from the analysis of section 100 that if the appeal is entertained 
without framing the substantial questions of law, then it would be illegal and would amount 
to failure or abdication of the duty cast on the court. The existence of substantial questions of 
law is the sine qua non for the exercise of jurisdiction under section 100 of the CPC.” 


It has been observed by Supreme Court in several decisions that the high court must 
conform to the requirements laid down in sub-section (4) of section 100 CPC, formulation of 
such questions of law gives proper direction in which arguments have to be advanced by the 
parties. The facts and the questions of law are also appreciated in correct perspective.” 


’ 
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Bare perusal of section 100 makes it clear that the high court cannot proceed to hear a 
second appeal without formulating the substantial question of law involved in the appeal.” 


If perusal of the impugned judgment passed by the high court does not show that any 
substantial question of law has been formulated or that the second appeal was heard on the 
question if any, so formulated, the judgment cannot be maintained by the Supreme Court.” 


In Arsad Sheikh v Bani Prosanna Kundu,” a judgment passed by the high court in second 
appeal was challenged before the Supreme Court on the ground that the high court did 
not frame a substantial question of law at the time of admission of the second appeal but 
instead formulated a question only in the impugned judgment after the arguments had been 
concluded. The Supreme Court, however, unconvinced, held that the omission of the court in 
formulating the substantial question of law while admitting the appeal does not preclude the 
same from being heard as litigants should not be penalised for an omission of the court. It was 
further held that in a second appeal, substantial question of law can be formulated at the initial 
stage and in some exceptional cases, at a later point of time. Even at the stage of arguments, 
such substantial question of law can be formulated subject to a condition that the opposite 
party is put on notice and given a fair or proper opportunity to meet out the point. It has also 
been laid down that the judgment of the high court can only be set aside on the ground of 
non-compliance with sub-section (4) of section 100 if some prejudice has been caused to the 
appellants by not formulating such a substantial question of law. 


The stipulation under section 100 of the CPC as to the need to formulate a substantial 
question of law and the failure to do so vitiate the adjudication itself.” If the parties were 
not informed of the substantial questions of law, if formulated, that arose for consideration 
as required under section 100, so that they could address on such a substantial question of 
law, this is a serious informative being contrary to requirement of section 100 of CPC.” 
The Supreme Court has taken the view in several cases that in second appeals, substantial 
question or questions of law must arise for consideration and the appeals are to be heard on 
the substantial questions of law so formulated.®*! It is not permissible for the high court to 
reverse the judgment of the lower appellate court without formulating a substantial question 
of law.” Merely because the high court could reach a different conclusion, would not give rise 
to a substantial question of law.” 


In UOI v Ibrahim Uddin which was relied upon in MB Ramesh,” the Supreme Court 
after referring to various previous judgments, observed that a second appeal can be entertained 
even on question of fact, provided that the hich Court is satisfied that the findings of the courts 
below stood vitiated by non-consideration of relevant evidence or by showing the erroneous 
approach to the matter therefore, perverse. It must be noted that the Supreme Court in several 
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cases’ has consistently held that the formulation of substantial question of law is sine qua non 
for the exercise of jurisdiction under section 100. Section 100 does not permit any departure 
from the rule. 


[s 100.45] Sub-section (4) — Formulating Points for Consideration Instead of 
Substantial Question of Law — Permissibility 


Where, in second appeal, the substantial question of law was not framed and the high court 
did not frame substantial question of law. However, for formulated points which arose for 
its consideration in second appeal were decided, the interference by the high court in second 
appeal, without framing substantial question of law, would be improper.” 


When the question of law formulated as substantial question of law in the instant case 
cannot, in any way, be termed to be a question of law much less as substantial question of law. 
The question formulated in fact is a question of fact. Merely because of appreciation of evidence 
another view is also possible, would not clothe the high court to assume the jurisdiction by 
terming the question as substantial question of law.”** 


Where, the substantial question of law was not formulated by the high court in second 
appeal pertaining to suit for specific performance of contract, the only question framed was 
whether agreement can be executed even after increase or decrease in land, covered after 
consolidation, finding of the high court in second appeal on the question framed and on the 
finding of the fact as recorded by first appellate court was held improper.” 


[s 100.46] Sub-section (4) — Formulation of Substantial Question of Law at 
Later Stage 


If at the time of hearing, another substantial question of law comes into picture, the court 
can frame it, but for that there are some limitations. The first limitation is that the question 
to be framed must be as substantial question of law. The proviso presupposes that the court 
shall indicate in its order the substantial question of law which it proposed to decide even 
if such substantial question of law was not earlier formulated by it. Thus, the existence of 
a “substantial question of law” is sine qua non for the exercise of the jurisdiction under the 
amended provisions of section 100. The second limitation is that such a substantial question 
of law can be formulated at the initial stage and in some exceptional cases, at a later point of 
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time even at the time of argument stage, such substantial question of law can be formulated 
provided the opposite party should be put on notice thereon and should be given a fair or 
proper opportunity to meet out the point,” 


Where, substantial question of law was not formulated at the time of admission of appeal 
but after about 11 months of admission of appeal, and when counsel for:appellants and 
respondents were heard at length on each of the substantial questions of law, no party thus 
suffered any prejudice by formulation of substantial question of law subsequent to admission 
of appeal and therefore, second appeal was not liable to be dismissed on that ground.”*! 


The Supreme Court has held that the judgment of the high court should only be set aside 
on the ground of non-compliance of section 100 (4) of the Code if come prejudice is shown 
to have been caused to the affected party by not formulating the substantial question of law.“ 
It has been observed in the case as follows: 

In our Opinion, this Court should not take an over technical view of the matter to 
declare that every judgment of the High Court in Second Appeal would be illegal and void, 
merely because no substantial question of law was formulated by the High Court. Such an 
over technical view would only result in remitting the matter of the High Court for a fresh 
decision, and thereafter the matter may again come up before us in appeal. The judiciary 
is already over-burdened with heavy arrears and we should not take a view which would 
add to the arrears.”* 


[s 100.47] Proviso to Sub-section (5) 


The proviso to sub-section (5) of section 100 is applicable only when any substantial 
question of law has already been formulated and it empowers the high court to hear, for 
reasons to be recorded, the appeal on any other substantial question of law. The expression 
“on any other substantial question of law” clearly shows that there must be some substantial 
question of law already formulated and then only another substantial question of law which 
was not formulated earlier can be taken up by the high court for reasons to be recorded, if it is 
of the view that the case involves such question.” 


When the second appeal has been admitted for hearing, any other substantial question of 
law which is involved can be raised at the time of hearing. Keeping in view the provision of 
law in the proviso to sub-section (5) of section 100, CPC, hardly there can be any dispute on 
that contention. But the same has to be accepted with a rider that in such a circumstance the 
court has to be satisfied that the case involves such a question of law which needs consideration 
and adjudication, even if not formulated as a substantial question of law at the stage of hearing 


under O XLI, rule 11, CPC.” 


Thus, where the judgment of the high court did not show that any substantial question 
of law has been formulated or that the second appeal was heard on the question, if any, so 
formulated, the judgment of high court cannot be sustained.”*° 
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Where the high court did not deal with the substantial question of law formulated at the 
time of admission, but proceed to frame new or additional substantial questions of law as a 
-E ; ser 947 
subsequent stage without assigning any reason, it was held that the order was not proper. 


The jurisdiction of the high court to entertain a second appeal under section 100 of the 
CPC after the 1976 amendment, is confined only to such appeals as involve a substantial 
question of law, specifically set out in the memorandum of appeal and formulated by the high 
court. The proviso presupposes that the court shall indicate in its order the substantial question 
of law which it proposes to decide even if such substantial question of law was not earlier 
formulated by it. The existence of a “substantial question of law” is thus, the sine qua non for 
the exercise of the jurisdiction under the amended provisions of section 100 of the CPC.” 
It is not every question of law that could be permitted to be raised in second appeal. The 
parameters within which a new legal plea could be permitted to be raised, are specifically stated 
in sub-section 5 of section 100 of the CPC. Under the proviso, the court should be “satisfied” 
that the case involves a “substantial question of law” and not a mere “question of law’. The 
reason for permitting the substantial question of law to be raised, should be “recorded” by the 
court. Further, 


(i) it is the duty cast upon the high court to formulate the substantial question of law 
involved in the case even at the initial stage; and 


(ii) that in (exceptional) cases, at a later point of time, when the court exercises its 
jurisdiction under the proviso to sub-section (5) of section 100 of the CPC in 
formulating the substantial question of law, the opposite party should be put on 
notice thereon and should be given a fair or proper opportunity to meet the point. 
Proceeding to hear the appeal without formulating the substantial question of law 
involved in the appeal is illegal and is an abnegation or abdication of the duty cast 
on court; and even after the formulation of the substantial question of law, if a fair 
or proper opportunity is not afforded to the opposite side, it will amount to denial 
of natural justice. The above parameters within which the high court has to exercise 
its jurisdiction under section 100 of the CPC should always be borne in mind.” 


Where, after hearing the parties, the court is of the view that the substantial questions 
formulated at the time of admission of the second appeal requires slight modification, it was 
held by the Madhya Pradesh High Court that it was permissible in order to bring out the 


controversy on the forefront in view of the provisions of sub-section (5) of section 100 of the 


ere™ 


Where the order of the high court shows that no substantial question of law was formulated 
or that the second appeal was heard on the question, if any, so formulated, it was held by the 
Supreme Court that the judgment cannot be maintained. In this respect the proviso to sub- 
section (5) of section 100 is applicable only when any substantial question of law has already 
been formulated and it empowers the high court to hear, for reasons to be recorded, the appeal 
on any other substantial question of law. The expression “on any other substantial question of 
law” clearly shows that there must be some substantial question of law already formulated.”>! 
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The Supreme Court has held that an order admitting a second appeal is neither a final order 
nor an interlocutory/interim order. It does not amount to a judgment, decree, determination, 
sentence or even “order” in the traditional sense. It does not decide any issue but merely 
entertains an appeal for hearing.?” 


Explaining the application of sub-section (5) of section 100 CPC, Raveendran, J, speaking 
for the Supreme Court Bench in the above case, observed as follows: 

3. Sub-section (5) of section 100 CPC provides that a second appeal shall be heard on the 
substantial questions of law formulated by the court. It also provides that the respondent, at 
the hearing of the second appeal, can argue that the case does not involve such questions. 
Thus the substantial questions of law formulated by the High Court are not final, and it 
is open to the petitioner herein (who is respondent in the pending appeal) to demonstrate 
during hearing that no substantial question of law arose for consideration in the case and 


that the second appeal should be dismissed.?™ 


[s 100.48] Core Issue 


The main issue around which the entire case evolves is: whether the agreement dated 5 July 
1976 was a licence or a tenancy. This issue was there before the trial court and the agreement 
was held to be a licence. It was there also before the lower appellate court but it was not 
adjudicated upon. When the core issue is not adjudicated upon, it results in a substantial 
question of law under section 100.9 


[s 100.49] Construction of Document is Substantial Question of Law 


The second appellate court has categorically stated that there is a substantial question of 
law between the parties inasmuch as the construction of the documents and which the claim 
to property is made is a substantial question of law. The construction of documents would 
be a substantial question of law is now a well settled proposition. This proposition has been 
settled as far back as the judgment of the Privy Council.” It has since been reaffirmed by 
Supreme Court in the case of Kochukakhada Aboobacker v Attam Kasim,” and the case of Neelu 
Narayani v Lakshmanan?” In the light of the aforesaid judicial decision, it can be safely held that 
the question of construction of such documents itself is a substantial question of law.””* 


The construction of a document by the court deciding the issues between the parties raises 
a substantial question of law.” 


[s 100.50] Interpretation of Document — When Question of Fact and When 
Question of Laws 


It is now well settled that an inference of fact from a document is a question of fact. But 
the legal effect of the terms or a term of a document is a question of law. Construction of a 
document involving the application of a principle of law, is a question of law. Therefore, when 
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there is a misconstruction of a document or wrong application of a principle of law while 
interpreting a document, it is open to interference under section 100, CPC. If a document 
creating an easement by grant is construed as an easement of necessity thereby materially 
affecting the decision in the case, certainly it gives rise to a substantial question of law.” 


[s 100.51] Two Views 


Where the appellate court, which is final court of fact, has accepted the interpretation 
which is quite plausible and acceptable, sitting in second appeal, the said judgment should 
not be interfered with where the interpretation of the lower appellate court is one of the two 
possible interpretation.”° 


Merely because the high court in second appeal could reach a different conclusion, would 
not give rise to a substantial question of law.’ Merely because of appreciation of evidence 
another view is also possible would not empower high court to assume the jurisdiction by 
terming the question as substantial question of law.”® 


While deciding a second appeal, it is not open to the court to re-appreciate or re-assess the 
evidence. Jurisdiction of court in Second Appeal is confined to substantial question of law 
only and, as such, the finding of fact is not open to challenge. It is well settled that where two 
views are possible from the available evidence it is not open to the second appellate court to 
set aside a finding because the other view would be more appealing.’ It is now well settled 
that concurrent findings of fact of trial court and first appellate court cannot be interfered with 
by the high court in exercise of its jurisdiction under section 100 of CPC. Re-appreciation of 
evidence can be done by the first appellate court while exercising the power under section 96 
of the CPC. If the first appellate court has weighed each evidence adduced before reaching to 
a conclusion, and there is no cogent inference of suspicious circumstance, the high court is 
barred to interfere with the concurrent findings.*® 


[s 100.52] Mixed Question of Law and Fact 


Normally, the second appellate court should not intrude into the question of facts. 
Though this is a basic principle of law, there is or cannot be any rigid rule in this respect. 
In deciding a second appeal in proper prospective, the second appellate court may have 
to enter into the questions of fact.” Similarly, mixed questions of fact and law cannot 
be permitted to be raised for the first time in second appeal.”® It is not the practice of 
the Supreme Court to permit a mixed question of law and fact to be raised for the first 
time before it.’ The reason given was that whereas in determining a question of fact no 
application of any principle of law was involved in finding either the basic facts or in 
arriving at the ultimate conclusion, in the case of a mixed question of fact and law the 
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ultimate conclusion has to be drawn by applying principles of law to the basic findings.” 
Accordingly, where the lower appellate court found that the plaintiff and his predecessors 
were not Hindu sanyasis and therefore were incompetent to assume the office of the mahant 
for the reason that they had not performed the requisite ceremonies and had not uttered 
the required mantra, the factual part of the finding, that is, the non-performance of the 
ceremony and the omission to utter the mantra was a finding of fact, but the ultimate 
conclusion therefrom was a question of law.?”° Thus, the question whether possession is 
adverse or not is often one of simple fact, but it may also be a conclusion of law or a mixed 
question of law and fact. Where the question of adverse possession is one of simple fact, no 
second appeal will lie; but a second appeal will lie from a finding as to adverse possession 
when such finding is a mixed question of law and fact depending upon the proper legal 
conclusion to be drawn from the findings as to simple facts.””’ The finding on question 
of readiness and willingness to perform contract is mixed question of law and fact, if the 
findings of fact recorded by courts below was that the plaintiff had failed to establish that 
he was ready and willing to perform his part of contract, the setting aside of this finding 
by second appellate court without reappreciating evidence is impermissible.”’* Where the 
question in a suit was whether the defendant was bound by a mortgage executed by his 
mother, and it was held that he was, their Lordships of the Privy Council held that the 
findings was substantially one of law, and that it was, therefore, open to question in 
second appeal. In the course of their judgment their Lordships said: 
The facts found (by the lower Appellate Court) need not be questioned. Even if, findings 
of facts by courts below are wrong or grossly inexcusable, held, that by itself would not 


entitle the High Court to interfere under s 100 in absence of clear error of law.” It is the 
soundness of the conclusions from them that is in question, and this is a matter of law.” 


As stated by their Lordships of the Privy Council in another case, the proper legal effect of 
a proved fact is essentially a question of law, and high court is, therefore, entitled to interfere 
in second appeal.” 


Discussing the true scope of the above observation, the Supreme Court has pointed out in 
Sri Meenakshi Mills Ltd v CIT?‘ that there is a distinction between a pure question of fact and 
a mixed question of law and fact and that the observation aforesaid had reference to the latter 
and not the former and went on to state: 


In between the domains occupied respectively by questions of fact and of law, there is 
a large area in which both these questions run into each other, forming so to say, enclaves 
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within each other, The questions that arise for determination in that area are known 
as mixed questions of law and fact. These questions involve first the ascertainment of 
facts on the evidence adduced and. then a determination of the rights of the parties on 
an application of the appropriate principles of law to the facts ascertained. To take an 
example, the question is whether the defendant has acquired title to the suit property 
by adverse possession. It is found on the facts that the land is a vacant site, that the 
defendant is the owner of the adjacent residential house and that he has been drying 
grains and cloth and throwing rubbish on the plot. The further question that has to 
be determined is whether the above facts are sufficient to constitute adverse possession 
in law. Is the user continuous or fugitive? Is it as of right or permissive in character? 
Thus, for deciding whether the defendant has acquired title by adverse possession, the 
Court has firstly to find on an appreciation of the evidence what the facts are so far it 
is a question of fact. It has then to apply the principles of law regarding acquisition of 
title by adverse possession, and decide whether on the fact established by the evidence, 
the requirements of law are satisfied. That is a question of law. The ultimate finding 
on the issue must, therefore be an inference to be drawn from the facts found, on the 
application of the proper principles of law, and it will be correct to say in such cases 
that an inference from facts is a question of law. In this respect, mixed questions of law 
and fact differ from pure questions of fact in which the final determination equally 
with the finding or ascertainment of basic facts does not involve the application of 
the proper principles of law. The proposition that an inference from facts is one of law 
will be correct in its application to mixed questions of law and fact but not to pure 
questions of fact. 


and summing up the result of the authorities, the court stated: 


(1) When the point for determination. is a pure question of law such as construction 
of a statute or document of title, the decision of the Tribunal is open to reference 
to the court under Section 66(1). 


(2) When the point for determination is a mixed question of law and fact, while the 
finding of the Tribunal on the facts found is final, its decision as to the legal effect 
of those findings is a question of law which can be reviewed by the court. 


(3) A finding on a question of fact is open to attack under Section 66(1) as erroneous 
in law when there is no evidence to support it or if it is perverse. 


(4) When the finding is one of fact, the fact that it is itself an inference from other 
basic facts will not alter its character as one of fact. 


Now to refer to the decisions wherein the question as to what are mixed questions of law 
and fact has been considered; the question whether a transfer was made with intent to defeat 
creditors within the meaning of section 53 of the Transfer of Property Act, 1882, or whether 
the plaintiff has made out his title to the property in suit””® or whether a railway company took 
as much care of the goods delivered to the company as a man of ordinary prudence would 
under similar circumstances take of his own goods within the meaning of sections 151 and 
152 of the Indian Contract Act, 1872,?” or whether the plaintiff is entitled to the easement 
claimed by him,”° or whether property is ancestral or self-acquired,”*' or whether a tenancy 
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is permanent,” or whether a shet-sanadi service inam is kadim or jadid,* were held to be 
questions of law, and a second appeal will lie to the high court. It has been held by the High 
Court of Calcutta that where from a certain set of facts a court infers a lost grant, the process 
is one of inference of fact, and not of legal conclusion, and that it is not a ground for a second 
appeal.?* The Allahabad High Court holds that negligence is a mixed question of law and 
fact, and that a second appeal lies if it is shown that the court has approached the question 
from a wrong stand-point, or that the evidence is such that there was no option but to draw 
the converse conclusion or that the finding is vitiated by so some other legal defect.” But the 
better opinion is that it is a pure question of fact.”*° 


It has been held by the Supreme Court that whether the dedication of a temple is to the 
public or is private is a mixed question of law and fact,’ and also the question as to whether a 
property is ancestral or not,” or whether, when a raiyat purchased the interest of the proprietor, 
there is a merger of the two interests.” 


In a suit for permanent injunction, the questions of law formulated by the high court in 
second appeal were not pure questions of law, but mixed questions of law and fact, such as 
whether there was oral gift and whether the alleged oral gift was valid. There were no averments 
in the plaint in respect of any gift, oral or otherwise or about its validity. Therefore the defendant 
had no opportunity of denying the same in the written statement and consequently there was 
no issue in respect of them. It was held by the Supreme Court that no amount of evidence or 
arguments can be looked into in absence of pleadings and issues. The questions which could 
not be considered in the suit, could not also have been considered in the second appeal.” 


Raveendran, J, speaking for the Bench in the above case, observed as follows: 


27. We are therefore of the view that the High Court exceeded its jurisdiction under 
section 100 CPC, firstly in re-examining questions of fact, secondly by going into the 
questions which were not pleaded and which were not the subject matter of any issue, 
thirdly by formulating questions of law which did not arise in the second appeal, and lastly, 
by interfering with the well reasoned judgment of the first Appellate Court which held that 
the plaintiffs ought to have filed a suit for declaration.” 


Where the findings by the court of facts is vitiated by non-consideration of relevant evidence 
or by an essentially erroneous approach to the matter, the high court is not precluded from 
recording proper findings.” Where the inferences of the courts below are perverse and it has 
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reached an inference contrary to and/or based on misreading of evidence on record, such errors 
can certainly be corrected by the high court in the second appeal.””? The question whether a 
female had acquired the right under section 14 of the Indian Succession Act, 1925 and as such 
she became full owner hence, could not be divested of that right is a question of fact which 
would require evidence to be decided.” When the courts below had rejected and disbelieved 
the evidence on the ground that the propounder had not properly discharged his duty, it is 
the duty of the high court to consider whether the reasons given by the courts below were 
sustainable in law.”” 


It has been held in some cases that the question whether the relationship of landlord and 
tenant subsists between the plaintiff and the defendant is a mixed question””® but in view of 
the decision of the Supreme Court in Raja Durga Singh v Tholu,” the correctness of these 
decisions is open to question. It has been held in Bhagat Singh v Nikka,’ that the question 
whether a decree was obtained by fraud is one of law, as that is a matter of inference from 
facts. But a number of decisions” have laid down that fraud is a question of fact and this, it 
is submitted, is the better view. It has been held in Bhattacharjee v Sentinel Assurance Co," 
that waiver is a mixed question of law and fact but the weight of judicial opinion is against this 
view.'°°' Whether a patta requires to be registered has been held to be a mixed question,” as 
also whether on the facts proved, a partner could be said to have abandoned his interest in the 
firm or whether a partnership could be held to have been dissolved. 


[s 100.53] Usage Having the Force of Law 


The words, “usage having the force of law”, mean a local or family usage as distinguished 
from the general law.’ 


[s 100.54] Custom 


The Privy Council in Palaniappa v Devasikamony'*” said that “questions of the existence 
of an ancient custom are generally questions of mixed law and fact”. But in several cases, the 
question of the existence of a custom has been referred to by the Privy Council as a mere 
question of fact. Thus, when a custom of lineal primogeniture in an impartible raj was pleaded, 
the Privy Council observed that the high court was right in considering the question as merely 
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a question of fact. In another case, the existence of a custom excluding females from 
inheritance was said by the Privy Council to be a question of fact. A step-brother alleged 
a family custom in derogation of the Mitakshara by which he was entitled to an equal share 
with a brother of the whole blood and the judicial committee observed that no evidence was 
forthcoming of any instance in which the custom was followed and that the question involved 
was one of fact only.!°°8 Again, the existence of a custom by which a tenant was relieved of 
rent of land allowed to lie fallow, was said by the Privy Council to be one of fact.'° A Full 
Bench of the Allahabad High Court has explained that these cases are consistent, for while the 
prevalence of a practice is a question of fact, yet the question whether the practice is legally 
binding is a question of law.'°!° Accordingly, the same high court has held that a finding that 
a custom, which would displace the operation of the personal law governing a Hindu widow's 
right to succession has not been established, is a finding of fact and cannot be reviewed in a 
second appeal.” In Palaniappa v Devasikamony,'° the Privy Council said that the judge 
must first find what are the things actually done in alleged pursuance of the custom and 
then decide whether these facts satisfy the requirements of law. The first is a question of fact 
and the second is a question of law. Thus, in a case where a mirasdar’ right under an alleged 
local custom was in question, the Madras High Court held that findings as to what things 
were actually done in alleged pursuance of the custom were questions of fact with which the 
high court could not interfere; but the inference as to the existence and the decision as to 
the validity of the custom were matters of law subject to revision by the high court in second 
appeal.'’'® The Madras High Court made the same distinction in a case where the question 
was whether a holding was transferable by a local custom;!°"* and so have the Allahabad’®”” and 
Bombay'®'® High Courts. In two cases, the Allahabad High Court has said that it will interfere 
if the lower appellate court has acted upon illegal evidence or evidence legally insufficient,” 
but this refers to the legal requirements necessary to establish a valid custom.'*'* In another 
case, where a custom of Dharadhura was alleged in cases of alluvion and diluvion the Allahabad 
High Court held that a wrong construction of wajib-ul-arz coupled with a wrong inference 
from certain facts constituted an error of law which justified interference in second appeal.'°"” 
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As to certificates under section 41(3) of the Punjab Court Act, 1918, in cases of custom, see 
the undermentioned cases.'°*° 


[s 100.55] Refusal by Court of First Appeal to Extend Time for Filing Appeal 


Where an application is made to a court of first appeal to admit an appeal from the original 
decree after the expiration of the period of limitation, that court has the power, on sufficient 
cause being shown, to admit the appeal. If the lower appellate court refuses to admit the 
appeal, holding in the exercise of its discretion that there was no sufficient cause for not 
presenting the appeal within the prescribed time, there is no ground for a second appeal. The 
principle is that where a court has exercised its discretion in a sound and reasonable way, the 
high court has no power to interfere in second appeal. But if the lower appellate court does 
not exercise its discretion at all, or exercises it capriciously and arbitrarily, or without proper 
legal material to support its decision, a second appeal will lie under clause (a) of the section. °? 
In a matter decided by the Delhi High Court, the question about the maintainability about a 
second appeal arose in view of the fact that there was a delay of 385 days in filing of an appeal 
by a public authority. A legal branch of the public authority was conscious of the period of 
limitation and accordingly intimated the necessity of the decision of filing the appeal being 
taken on priority basis. The officials, instead of filing the appeal, decided to await the decision 
of other cases. In such a situation, the authority is not only negligent but appearing to be 
lease, bothered about law of land; accordingly, the delay was not condoned and appeal was 
dismissed.” By reason of the dismissal of the appeal, the appellant stands relegated to the 
position as was the original suit.’ 


[s 100.56] Dismissal of First Appeal as Barred by Limitation—Revision and 
not Second Appeal is Remedy 


The Supreme Court, in Kalavati v Durga Prasad,‘ has observed with approval the 
decision in Karasondos Dharamsey v Gangabai,'*” holding that an order of the high court 
refusing to admit an appeal after the period of limitation expired would not be a decree passed 
on appeal by the high court and held that it is only where the appeal is heard and judgment 
delivered thereafter, the judgment can be said to be a judgment of affirmance and if appeal 
is not entertained on the preliminary ground that it was not maintainable or for any other 
reason, the decision cannot be said to be decision in appeal. This judgment of three judges 
of the Supreme Court was followed by a Division Bench of Karnataka High Court in Kanji 
Moorarji v SV Hegde,” by holding that dismissal of appeal on the ground that it had abated 
against respondent, would not be a decision in appeal affirming the decree of the trial court 
and would not be decree passed in appeal and hence, no second appeal would lie and revision 
was maintainable. Full Bench of the Calcutta High Court in Mamuda Khateen v Beniyan 
Bibi,*°” held that order rejecting time barred memorandum of appeal consequent upon refusal 
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to condone delay is not a decree nor an appealable order, however, such order is revisable. Same 
view has been taken by Madhya Pradesh High Court in Ajit Singh v V Bhagwan,'*** Rajasthan 
High Court in Chhelaram v Manak,” Orissa High Court in Ainthu v Sitaram.” However, 
Full Bench of the Kerala High Court took a contrary view in Thambi v Mathew,” 


A high court cannot dismiss a second appeal on merit where the appellant is unrepresented 
on the date fixed for hearing.'°” 


The question as to whether dismissal of appeal consequent upon dismissal of application 
for condonation of delay would amount to decree has been specifically considered and decided 
by the Supreme Court in Ratansingh v Vijay Singh, wherein after referring to “decree” as 
defined in section 2(2) CPC in para 10, the Supreme Court has observed as follows in para 11 
and it would answer the question to be determined in this reference: 


In order that decision of a Court should become a decree there must be an adjudication 
in a suit and such adjudication must have determined the rights of the parties with regard 
to all or any of the matters in controversy in the suit and such determination must be of 
a conclusive nature. If those parameters are to be applied then rejection of application for 
condonation of delay will not amount to a decree. Consequently, dismissal of an appeal as 
time barred is also not a decree. We are aware that some decisions of the High Courts have 
taken the view that even rejecting an appeal on the ground that it was presented out of 
time is a decree within the meaning of the said definition. We are also aware of the contrary 
decisions rendered by High Courts on the same point. Dealing with some of those decisions 
a Full Bench of the Calcutta High Court (SP Mitra, CJ, SABYASACHI MUKHERJEE, J. 
(as he then was and SK Datta, J) has held in Mamuda Khateen v Beniyan Bibi, that 
“if the application under Section 5 of the Limitation Act was rejected the resultant order 
cannot be decree and the order rejecting the memorandum of appeal is merely an incidental 
order.” The reasoning of the Full Bench was that when an appeal is barred by Limitation, 
the appeal cannot be admitted at all until the application under Section 5 of the Limitation 
Act is allowed and until then the appeal petition, even if filed, will remain in limbo. If 
the application is dismissed the appeal petition becomes otiose. The order rejecting the 
memorandum of appeal in such circumstances is merely an incidental order. We have no 
doubt that the decisions rendered by the High Courts holding the contrary view do not lay 
down the correct principle of law. : 


In view of the above decision of the Supreme Court, the question for reference is answered 
by holding that an order rejecting the memorandum of appeal following rejection of 
application for condonation of delay in filing the appeal under section 5 of the Limitation 
Act, 1963, would not be a decree passed in appeal and hence, second appeal would not lie 
under section 100 CPC and order would be revisable under section 115 CPC. When once it 
is held that order dismissing appeal as barred by time, is not a decree, the question of drawing 
a decree under O XLI, rule 35 would not arise and mere drawing of decree in the prescribed 
form would not make such an order a decree and any decree drawn pursuant to such an order 
is immaterial and would not debar the aggrieved party to file revision.” 


In view of the decision of the Supreme Court in Ratansinghs case as stated above, rejection of 
an application for condonation of delay will not amount to a decree and consequently, dismissal 
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of an appeal as time barred is also not a decree. The answer to the question is that no second 
appeal lies and the order would be revisable.'°*° 


The court was required to ascertain whether to set aside ex-parte decree, the time spent 
in the proceedings can be regarded as “sufficient cause” within the meaning of section 5 of 
the Indian Limitation Act, 1908 so as to condone the delay in preferring an appeal against 
the ex-parte decree on merits? The court in regard to this question said that there cannot be 
strait-jacket formula to say that “the remedies provided simultaneous cannot be converted into 
consecutive remedies”. Court said that it would depend on the facts and circumstances of the 
case and only where it is found out that the defendant has used dilatory tactics or where there 
is lack of bona fide then only the court may decline to condone the delay in filing the first 
appeal.'°°” 


The expression “sufficient cause” used in section 5 of the Limitation Act, 1963 enable the 
courts to apply the law in a meaningful manner which serves the ends of justice. There are 
no hard and fast rules laid down for deciding the applications for condonation of delay and 
over the years courts approach has been liberal so that substantive rights of the parties are 
not defeated. Court in the instant case considered “sufficient cause” as to the time spent in 
pursuing the application to set aside ex-parte order and condoned the delay in filing the first 
appeal.'”* 


[s 100.57] Dismissal of Appeal for Default 


Though a second appeal may lie from an appellate decree passed ex parte, no second appeal 
lies from an order dismissing an appeal for default. Such an order is not a decree.'°° 


[s 100.58] New Case in Second Appeal 


An appellant should not be allowed to set up a new case in second appeal,'™® nor should he 
be allowed to raise a new issue not supported by the evidence on the record.” An appellant 
would also not be allowed to amend the plaint to convert for the first time in a second appeal, 
his suit for redemption of a mortgage and possession of the mortgaged property into one for 
possession based on paramount title.'° 


In a suit for declaration of title, the plea under the Easement Act had not been set up by the 
defendant, nor there was any foundation and material in the written statement as well as oral 
evidence. The new plea of adverse possession cannot be considered by the high court sitting in 
second appeal jurisdiction to grant any relief to defendant. '”® 


The observation of the court in the above case in para 24 of the judgment is worth noticing: 
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It is also a settled law that plea of adverse possession is not sustainable when an alternative 
plea for retention of possession by operation of section 53-A of Transfer of Property Act 
is made as a first plea by a plea of part performance of contract on basis of argument (sic). 
Adverse possession plea being totally inconsistent with the second plea of retention of 
possession by operation of section 53-A of Transfer of Property Act. 


In a suit for declaration of title and injunction where no plea as to easementary rights 
were raised, making out a new case and conversion of the suit into one for enforcement of 
easementary rights and grant of injunction by the high court was held to be improper by the 
Supreme Court.” Commenting on the manner in which the high court dealt with the second 
appeal, Raveendran, J, speaking for the Bench in the above case, observed as follows: 

16. The observation of the High Court that when a plaintiff sets forth the facts and 

makes a prayer for a particular relief in the suit, he is merely suggesting what the relief 
should be, and that it is for the court, as a matter of law, to decide upon the relief that 
should be granted, is not sound. Such an observation may be appropriate with reference to 
a writ proceeding. It may even be appropriate in a civil suit while proposing to grant a relief, 
a lesser or smaller version of what is claimed. But the said observation is misconceived if 
it is meant to hold that a civil court may grant any relief it deems fit, ignoring the prayer. 
It is fundamental that in a civil suit, relief to be granted can be only with reference to the 
prayers made in the pleadings. %6 


[s 100.59] New Plea/Objection as to Question of Fact in Second Appeal 


An appellant will not be allowed to set up, for the first time in second appeal, a plea not 
taken by him in the lower court.'°* 


Plea of bona fide purchaser in good faith from ostensible owner'™* cannot be raised for 
the first time in second appeal.’ In a second appeal, a plea was raised that in view of clause 
18 of the insurance contract, the dispute between the parties ought to have been referred to 
arbitrator, instead of filing a suit. The contention was rejected by the court on the ground that 
this plea was not raised by the respondent in the written statement. No issue was also framed 
by the trial court. In such a situation, the respondent shall not be allowed to raise the question 
of maintainability of the suit at the appellate stage. The question as to want of jurisdiction or 
maintainability of the suit should be raised at the earliest point of time." The objection as 
to the maintainability of the suit in view of section 47 of the CPC was not urged before the 
lower court, nor was it urged in the memorandum of appeal. The high court, in second appeal, 
cannot consider the objection.!” The issue of benami was not raised before the courts below, 
hence the high court did not permit this issue to be raised for the first time in second appeal. 19? 


As to the plea of limitation, see notes to O XLI, rule 2, “Leave of court: Limitation,” which 
refer to first appeals, apply also to second appeals.'®”* An objection was raised that no notice 
under O XXI, rule 66(2) of the CPC, was issued to the decree-holder and the judgment- 


debtor. It was held to be question of fact and such an objection having not been raised before 


1044. Basanti Devi v Fulchand Mondal, AIR 2007 Cal 8, para 24 at p 14 : (2006) 2 Cal LJ 622. 

1045. Bachhaj Nahar v Nilima Mandal, AIR 2009 SC 1103 : (2008) 17 SCC 491, 

1046. Bachhaj Nahar v Nilima Mandal, AIR 2009 SC 1103, para 16 at p 1108 : (2008) 17 SCC 491. 

1047. Krishnapasuba v Dattatraya, AIR 1966 SC 1024; Hardayal Gir v Sohna Ram, (1970) 3 SCC 635; 
Champalal v Sumitramma, AIR 1973 Mys 110 : (1972) 2 Mys LJ 424. 

1048. Transfer of Property Act, 1882, section 41. 

1049. Drigpal Singh v Wife of Laldhari Ojha, AIR 1985 Pat 110. 

1050. Sujir Ganesh Nayak & Co, Quilon v National Insurance Co Ltd, Calcutta, AIR 1996 Ker 49. 

1051. Laxminarayana Rao v Janrdhana Shettigara, AIR 1994 Kant 105. 

1052. Minati Sain v Kalipada Ganguli, AIR 1997 Cal 386; Ajit Chopra v Sadhu Ram, (2000) 3 LRI 49. 

1053. Shivapa v Dod Nagaya, (1887) 11 Bom 114. 


Second appeal Sec 100 1255 


the executing court, it cannot be permitted to be raised for the first time in second appeal.‘ 
When the plea, whether the price agreed to is or has been adequate in respect of a sale deed 
was not raised before the courts below, nor any issue had been pressed to the effect that the sale 
consideration was too inadequate to entitle the plaintiff for decree claimed, it is not open to 
the appellants to raise this issue in second appeal.!° 


A plea that the licensee raised permanent construction on the property by incurring 
expenditure and therefore the license became irrevocable cannot permitted to be raised for the 
first time in second appeal as this plea was not taken in the written statement.” A dispute 
about validity of marriage cannot be raised for the first time in second appeal.” When the 
defendant himself has not taken the plea regarding repayment of loan in his written statement, 
there was no justification for the high court in second appeal to make non-disclosure by the 
plaintiff as a ground to set aside the decree a specified performance of an agreement to sell.'°”* 


Similarly, the Kerala High Court rejected the plea for awarding the value of improvements 
under Kerala Act, 1958 where such a plea was not taken in the lower appellate court, though 
the Act had come into operation while the appeal before that court was pending.'°” 


The Privy Council, in a later case, refused to allow a new point to be raised before it, 
without any pleadings and evidence on it. The Supreme Court has, likewise, declined to 
hear a new question of fact raised before it.'°°' A custom, neither pleaded nor sought to be 
established by evidence cannot be set up for the first time in second appeal;'°* nor a new 
case of agency, when the plea of partnership had failed;!° nor a new plea that a suit is not 
maintainable as the partnership which was the foundation of the claim was unregistered as 


required by section 69 of the Partnership Act, 1932'° nor a new plea as to the invalidity of 
registration of a document. ° 


Novation under section 62 of the Indian Contract Act, 1872 requires a clear plea issue, and 
evidence. Such a question cannot be raised or accepted under section 100 of the CPC, for the 
first time in second appeal.'° Since no issue was framed to the effect that the plaintiff was 
not a money-lender within the meaning of Rajasthan Money Lending Act, 1963 by the trial 
court when other issues were framed and in the absence of which the appellant was not entitled 
to raise this objection in second appeal before the high court.'°” A submission was sought to 
be raised in a second appeal whether the bill of exchange were inadmissible as they were not 
stamped. This issue was not allowed to be raised by the high court on the ground that no such 
stand has been taken at any stage by the respondent ante or post lite or in the pleadings.'°* 
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There being no issue between the parties regarding the title of plot no 605, the appellants 
cannot be permitted to raise a new plea and go against their pleadings.'°° Plea taken for first 
time by defendant in second appeal that plaintiff had only pleaded customary right and had 
not pleaded easementary right was found not tenable.'°”° Plea of non-framing of issue cannot 
be raised for the first time at the stage of second appeal.: When the plea that the sale deed is 
in valid is not pressed before the trial court nor before the first appellate court, it amounts to 
waiver of the plea and the same cannot be allowed to be raised in second appeal.” Pleading 
as to part performance of contract cannot be taken for the first time in second appeal.’ Plea 
of adverse possession or non-framing of issue cannot be raised for the first time in second 
appeal. Plea of the party that he became the owner of the suit land by lapse of time when not 
raised before, cannot be allowed to be raised in second appeal.’ The plea that the respondent 
himself is not sure of his actual or formal possession, when was not raised before the courts 
below cannot for the first time be raised in second appeal.'°’° Plea of tenancy cannot be taken 
for the first time in the second appeal if not taken earlier.” Nor the plea that plaintiffs had 
filed earlier suit which was decided in favour of the defendants on the same pleas as in the 
present suit can be taken for the first time in second appeal.!”8 When in the objection petition 
to the execution of decree the objection did not set up case to determine his share, the said 
ground could not be raised in second appeal after 30 years.!°”° Plea as to declaration of title 
cannot be allowed to be raised as substantial question of law for first time in second appeal.'**” 


[s 100.60] New Plea/Objection as to Mixed Question of Facts and Law in 
Second Appeal 


When the question is one of mixed law and fact, the high court will not entertain it for the 
first time in second appeal.!°*! 


A new plea was raised for the first time before the high court, whether mortgagee became 
a deemed tenant by operation of section 2A of Bombay Tenancy Act. Since it was a mixed 
question of law and fact requiring investigation of fact, the high court did not permit it to be 
raised for the first time in second appeal, °% 


The question of application of section 4 of the Partition Act is a mixed question of fact and 
law and cannot be permitted to be raised in second appeal.'** 
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Similarly, mixed questions of fact and law cannot be permitted to be raised for the first time 
in second appeal.'°** 


[s 100.61] New Plea as to Question of Law in Second Appeal is Permissible 


The Privy Council quoted, with approval in an appeal from Rangoon,” the following 
passage from a judgment of Lord Watson in Connecticut Fire Insurance Co v Kavanagh:'**° 


When a question of law is raised for the first time in a Court of last resort upon the 
construction of a document or upon facts either admitted or proved beyond controversy, it 
is not only competent but expedient in the interests of justice to entertain the plea. 


Thus, an objection to jurisdiction may be taken for the first time in second appeal, if it 
is patent on the face of the record,” except, it is submitted, in those cases which fall within 
section 21 above. Similarly, the plea of res judicata may be taken for the first time in second appeal 
provided it can be decided upon the record before the court.'°** A new plea was allowed to be 
raised for the first time in second appeal where if the plea was not allowed the appellant will not 
be able to raise these points in any subsequent suit in as much as raising of these new pleas will be 
barred by the principle of constructive res judicata. A change in the law which has come into 
force after the decision of the lower appellate court and which has been given retrospective effect, 
also will be allowed to be raised for the first time in the second appeal.” The question whether 
the rights and interest of the mortgagor should extinguish on coming into force of MB Abolition 
of Jagirs Act, 1951 was raised for the first time in the second appeal. The point was allowed to 
be raised as it is a pure question of law patent on record based on admitted facts. Such a pure 
question of law can be raised for the first time in second appeal.'””' So also the plea of want of 
notice in an ejectment suit,” or vice versa termination of tenancy by valid notice where the fact 
of notice is not denied, nor any issue is demanded by the defendant,” the high court permitted 
the respondent to raise the plea about the notice being invalid on the basis of section 110 of 
Transfer of Property Act, 1882 for the first time in second appeal. Having regard to the facts 
of the case, the Supreme Court was of the view that high court was in error in non-suiting the 
appellant on this ground,’ or a plea of lis pendens,'”” for a judicial pronouncement available 
only at the time of the hearing of the second appeal.'””® 
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The high court will entertain, in second appeal, a point of law although it has not been 
raised in any of the lower courts, provided the point of law arises on the findings of the lower 
court or on the issues as framed and on the evidence already recorded. In a second appeal, it is 
not open to the high court to go into questions which are neither pleaded nor raised nor dealt 
with by the trial court and the lower appellate court. Thus, where the lower appellate court 
awarded to the plaintiff, a third share of the property in suit on the ground that remoter gotraja 
sapindas inherited per stripes and the defendant preferred a second appeal to the high court on 
the ground that the plaintiff was not entitled to any share at all, the defendant was allowed to 
contend at the hearing of the second appeal that the plaintiff was not entitled in any event to 
more than a sixth share as remoter gotraja sapindas inherited per capita and not per stirpes.’ 
The Supreme Court has also laid down that a pure question of law can be raised for the first 
time in appeal.'°” 


But if the objection is one which goes to the very root of the case, it may be taken for the 
) y 
first time in second appeal." 


[s 100.62] New Plea as to Question of Law in Second Appeal—When not 
Permissible 


A Full Bench of the Allahabad High Court has held that a point of law not taken in 
the lower appellate court cannot be raised in second appeal unless it is a point involving res 
judicata, jurisdiction, or a point the decision of which is necessary to prevent further litigation, 
and then only if the question does not necessitate the taking of further evidence.'’” A plea 
that a suit is barred by section 47, will not be entertained if raised for the first time in second 
appeal.'1° 


Nor can a point of law be taken for the first time in second appeal if it sets up a new right 
differing in kind from that asserted throughout the trial, and not merely in decree. Thus, 
where the right claimed by one of the defendants was treated as one of maintenance only in 
the courts below, she was not allowed to contend in second appeal that, besides maintenance, 
she was entitled to a half share in the property." 


But while the court will be acting within its powers in permitting a question of law to 
be raised for the first time in appeal, it is not bound to do so, and may, in its discretion, 
decline to do so, if that would operate unfairly on the other side.'’* But the high court will 
not entertain a point of law raised for the first time in second appeal, if the point cannot be 
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decided without remanding the case for further evidence,'! nor will it take into account any 
ee . n : 1106 
subsequent development and allow additional evidence in regard to it to be taken. 


[s 100.63] Interim Order in Second Appeal—No Interference in Article 136 


The interim order passed in pending second appeal need not be interfered with in exercise 
of discretionary jurisdiction under Article 136 of the Constitution.” 


The Supreme Court has held that no interim order/interim relief can be granted unless 
second appeal is duly admitted upon formulation of substantial question of law.''®* 


[s 100.64] Appeal Against Interlocutary Order 


The Delhi High Court, following Uttar Pradesh Cooperative Federation Ltd v Sunder 
Brothers," held: 


In dealing with the matter raised before it at the appellate stage the Appellate Court 
would normally not be justified in interfering with the exercise of the discretion under 
appeal solely on the ground that if it had considered the matter at the trial stage it may 
have come to a contrary conclusion. If the discretion has been exercised by the trial Court 
reasonably and in a judicial manner’s the fact that the Appellate Court would have taken 
a different view may not justify interference with the trial court has acted unreasonably 
or capriciously or has ignored relevant facts then it would certainly be open to the 
Appellate Court to interfere with the trial courts exercise of discretion. The principle is 
well established.'''° When once the discretion has been exercised in a particular way by the 
trial court, it is not open to the Appellate Court to interfere lightly unless it is shown that 
the discretion has been exercised arbitrarily or against judicial principles.'''' The question 
of title that has been gone into by the Consolidation Authorities was without jurisdiction 
and it is a nullity, therefore, the decree granted by the courts below are clearly illegal. The 
consolidation proceedings. The decree of perpetual injunction is illegal. It does warrant 
interference by the High Court as the foundation on which the decree was granted is 
knocked off its bottom. Though the grant of injunction is discretionary, the same must 
be exercised on settled principles of law to advance the cause of justice. It is subject to 
correction by the Appellate Court.'!! 


[s 100.65] Disposal of Second Appeal—Effect on Interim Order 


The interim orders lose efficacy on disposal of appeal, such orders cannot also be revived 
subsequently.'!! 
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[s 100.66] Long Delay in Delivery of Judgment—Effect 


The Supreme Court in Bhagwandas Fatechand Daswani v HPA International," dealing 
with the contention that the long delay in delivery of judgment is sufficient to set aside the 
judgment under appeal without going into this broad question, set aside the judgment under 
appeal on the ground of delay in delivery of judgment without expressing any opinion on the 
merits of the case and remitted the case to the high court for deciding the appeal afresh on 
merits. While doing so the Supreme Court had observed: 

However, it is correct to this extent that a long delay in delivery of judgment gives rise 
to unnecessary speculations in the minds of parties to a case. Moreover, the appellants 
whose appeals have been dismissed by the High Court may have the apprehension that 
the arguments raised at the Bar have not been reflected or appreciated while dictating 


the judgment—nearly after, five years. We, therefore, on this short question, set aside the 
judgment under appeal. 


In a subsequent decision where the arguments in second appeal were heard in November 
1990 and the high court pronounced judgment on 7 May 1993, the Supreme Court set aside 
the said judgment of the high court due to long delay in disposal of second appeal after hearing 


arguments.'!!? 


[s 100.67] Liberty to Mention After Pronouncement of Judgment 


Liberty to mention cannot be used as a means to achieve an advantage which is not 
otherwise available in law—a question which stands finally decided cannot be reopened, and 
the court does not have any further jurisdiction after the signature been appended on the 
judgment by oral mention. The issue stands concluded as soon as the judgment is pronounced 
and the same is signed. Be it noted however, that the words “liberty to mention” have been, as 
a matter of fact, a phraseology, which did come through judicial process without any definite 
legal sanction for the purpose of clarification, if needed, but not otherwise. It is a legal process 
which has been evolved for convenience and for shortening the litigation so that the parties are 
not dragged into further and further course of litigation, that the submissions that the court 
has no jurisdiction to reopen the issue on the ground of availability of the legal phraseology 
of liberty to mention cannot be brushed aside. As noticed herein before, the insertion of the 
above noted legal phraseology is to obliterate any confusion or any difficulty being experienced 
in the matter—it does not give the right anew to the party to agitate the matter further nor 
does it confer jurisdiction on the court itself to further probe the correctness of the decision 
arrived at: review of a judgment cannot be had on the basis of this liberty. The circumstances, 
under which review can be had is provided under O XLVII of the CPC. In any event, law 
is well settled on this, that the power to review is not any inherent power and it must be 
conferred by law either specifically or by necessary implication.'''® 


[s 100.68] Provincial Insolvency Act, 1920 


Section 75 of the Provincial Insolvency Act, 1920, allows a second appeal from a decision 
of a court subordinate to a district court under section 4 of that Act on the grounds mentioned 
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in sub-section (1) of this section.'''” The scope of appeal conferred under that section is wider 
than under this section''!® even before its amendment in 1976. 


[s 100.69] Dismissal of Appeal in Absence of Counsel 


It cannot be gain said that an advocate has no right to remain absent from the court when 
the case of his client comes up for hearing. He is duty bound to attend the case in Court or to 
make an alternative arrangement. Non-appearance in court without “sufficient cause” cannot 
be excused. However, when a party engages an advocate, who is expected to appear at the 
time of hearing but fails to appear, normally, a party should not suffer on account of default 
or non-appearance of the advocate." Thus, in a case, where the high court heard the matter 
and reserved orders but on a subsequent date noticed that a substantial question of law has not 
been framed, it was held by the Supreme Court in the above case that hearing the appeal after 
framing the new substantial question of law in the absence of the appellant’s advocate should 
have been avoided by the high court by adjourning the matter. It was further held that once 
an appeal is admitted and is placed for hearing i.e. hearing on merits, it can be dismissed for 
default but cannot be decided on merits in absence of appellant or his advocate.'!”° 


The Supreme Court quoted with approval a passage from its earlier decision in Rafig v Munshi 
Lal,''*! Wherein it has been observed as follows: 


The disturbing feature of the case is that under our present adversary legal system where 
the parties generally appear through advocates, the obligation of the parties is to select his 
advocate, brief him, pay the fees demanded by him and then trust the learned advocate to 
do the rest of the things. The party may be a villager or may belong to a rural area and may 
have no knowledge of the Court's procedure. After engaging lawyer, the party may remain 
supremely confident that the lawyer will look after his interest. At the time of the hearing of 
the appeal, the personal appearance of the party is not only not required but hardly useful. 
Therefore, the party heaving done everything in his power to effectively participate in the 
proceedings can rest assured that he has neither to go to High Court to inquire as to what 
is happening in the High Court with regard to his appeal nor is he to act as a watchdog of 
the advocate that the latter appears in the matter when it is listed. 


The Supreme Court in the above case further went on to sound a word of caution: 


The problem that agitates us is whether it is proper that the party should suffer for the 
inaction, deliberate omission, or misdemeanour of his agent. The answer obviously is in the 
negative. May be that the learned advocate absented himself deliberately or intentionally. 
We have no material for ascertaining that aspect of the matter. We say nothing more on 
that aspect of the matter,. However, we cannot be a party to an innocent party suffering 
injustice merely because his chosen advocate defaulted. '!** 


[s 100.70] Power of Court 


[See notes under the same heading under section 47.] 
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[s 100.71] State Amendments 


The following sub-clause was inserted in clause (a) by the Travancore Cochin Act, 17 
of 1951: 


(d) The finding of the lower Appellate Court on any question of fact material to the right 
decision of the case on the materials being in conflict with the finding of the Court of the 
first instance on such question. a 


This clause was repealed and re-enacted by Kerala Act, 13 of 1957. 


The provisions of the two U.P. Acts relevant to section 100, particularly in relation to 
Letters Patent Appeals are extracted below. 


U.P. High Court (Abolition of Letters Patent Appeals) Act, 
1962 (U.P. Act No. 14 of 1962) 


Prefatory Note—Statement of Objects and Reasons.—1. Before 1962, an appeal could be 
filed under the Letters Patent before a Division Bench of the high court against every 
judgment of a single Judge. By the Uttar Pradesh High Court (Abolition of Letters Patent 
Appeals) Act, 1962, it was provided that no appeal would be filed in the high court against 
the judgment of one judge of the high court given in exercise of his appellate jurisdiction 
in respect of decrees and orders of subordinate civil courts. 


2. Therefore, in 1962, it was provided in the aforesaid Act that no appeal would be filed 
in the high court against the judgment of one judge of the high court in respect of cases 
decided by the Board of Revenue under the U.P. Land Reforms Act, 1901 or the U.P. 
Tenancy Act, 1939 or the Uttar Pradesh Zamindari Abolition and Land Reforms Act, 1950 
or by the Director of Consolidation under the Uttar Pradesh Consolidation of Holdings 
Act, 1953. 


3. With a view to reducing the arrears in the high court, it was considered necessary to 
make a similar provision in regard to decision of one Judge of the high court in exercise of 
the jurisdiction conferred by Article 226 or 227 of the Constitution, in respect of appellate 
or revisory decisions of a district judge, additional district judge, civil judge or additional 
civil judge under any Uttar Pradesh Act. 


4. As the State Legislature was not in session, the Uttar Pradesh High Court (Abolition 
of Letters Patent Appeal Amendment) Ordinance, 1975 was promulgated for this purpose. 


1. Short title and commencement.—(1) This Act may be called the Uttar Pradesh 
High Court (Abolition of Letters Patent Appeals) Act, 1962, (2) It shall come 


into force at once.!!? 


2. Definition of High Court.—In this Act, “High Court” means the High Court of 
Judicature at Allahabad as constituted by the U.P. High Court’s (Amalgamation) 
Order, 1948. 


3. Abolition of appeals, from the judgment or order of one Judge of the High Court 
made in the exercise of appellate jurisdiction —(1) No appeal, arising from a suit 
or proceeding instituted to commence, whether prior or subsequent to the 
enforcement of this Act, shall lie to the High Court from a judgment or order of 
one Judge of the High Court, made in the exercise of appellate jurisdiction, in 
respect of a decree or order made by a Court subject to the superintendence of 
High Court, anything to the contrary contained in clause 10 of the Letters Patent 
of Her Majesty, dated the 17th March, 1866, read with clause 17 of the U.P. High 
Court’s (Amalgamation) Order, 1948, or in any other law notwithstanding. 


(2) Notwithstanding anything contained in sub-section (1), all appeals pending 
before the High Court on the date immediately preceding the date of enforcement 
of this Act shall continue to lie and be heard and disposed of as hereto before, as if 
this Act had not been brought into force. 


1123. The Act received the assent of the President on 7 November 1962 and the English translation of the Act 
was published in the U.P. Gazette, Extra, dated 13 November 1962. 
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The Uttar Pradesh Civil Laws (Reforms and Amendment) Act, 1976 
(U.P. Act 57 of 1976) 
Chapter I 
Preliminary 


1. Short title, extent and commencement.—(1) This Act may be called the Uttar Pradesh 
Civil Laws (Reforms and Amendment) Act, 1976. 


(2) It extends to the whole of Uttar Pradesh. 


(3) It shall come into force on such date''** as the State Government may by notification 


appoint in this behalf. 
Transitory Provisions 


“36. Disposal of pending civil cases.—A civil suit, or proceeding in which the Code of 
Civil Procedure, 1908 applies, pending on the date of commencement of this Act shall be 
disposed of in accordance with the provisions of the said Code as amended by this Act. 


33. ‘Abolition of appeals from the judgment or order of one Judge of the High Court 


made in the exercise of writ jurisdiction in certain cases.— 


(1) No appeal, arising from a superior proceeding instituted or commenced whether 
prior or subsequent to the commencement of this section shall lie to the High Court 
from a judgment or order of one Judge of the High Court, made in the exercise of 
jurisdiction conferred by Article 226 or Article 227 of the Constitution in respect of 
judgment, decree or order made or purported to be made by the Board of Revenue under 
the United Provinces Land Revenue Act, 1901 or the U.P. Tenancy Act, 1939 or the Uttar 
Pradesh Zamindari Abolition and Land Reforms Act, 1950, or the Uttar Pradesh Urban 
Area Zamindari Abolition and Land Reforms Act, 1956, or the Jaunsar Bawar Zamindari 
Abolition and Land Reforms Act, 1956, or the Kumaun and Uttarakhand Zamindari 
Abolition and Land Reforms Act, 1960 or by the Director of Consolidation (including 
any other officer purporting to exercise the powers and so perform the duties of Director 
of Consolidation) under the U.P. Consolidation of Holdings Act, 1953 anything to the 
contrary contained in clause 10 of the Letters Patent of Her Majesty, dated March 17, 
1866, read with clauses 7 and 17 of the U.P. High Court’s (Amalgamation) Order, 1948 or 
in any other law notwithstanding. 


(2) Notwithstanding anything contained in sub-section (1), all appeals pending before 
the High Court on the date immediately preceding the date of commencement of this 
section shall be heard and disposed of as if this section had not been enacted. 


34. |!°Abolition of appeals from the judgment or order of one Judge of the High Court made 


in the exercise of writ jurisdiction in certain other cases. 


(1) No appeal, arising from an application or proceeding instituted or commenced, 
whether prior or subsequent to the commencement of this section, shall lie to the High 
Court from a judgment or order of one Judge of the High Court, made in the exercise 
of jurisdiction conferred by Article 226 or Article 227 of the Constitution in respect of 
a judgment or order made or purported to be made in the exercise or purported exercise 
of appellate or revisory jurisdiction by a District Judge, Additional District Judge, Civil 
Judge or Additional Civil Judge under any Uttar Pradesh Act (including any Central Act as 
amended by the Uttar Pradesh Act) anything to the contrary contained in clause 10 of the 
Letters Patent of Her Majesty, dated March 17, 1866 read with clauses 7 and 17 of the U.P. 
High Court's (Amalgamation) Order, 1948 or in any other law notwithstanding. 


(2) Notwithstanding anything contained in sub-section (1), all appeals pending before 
the High Court on the date immediately preceding the date of commencement of this 
section shall be heard and disposed of as if this section had not been enacted. 


1124. 1 January 1977 vide Notification No. 7071/VII-A.N.-559/76, dated 31 December 1976. 
1125. Ins. by U.P. Act No. 33 of 1972. 
1126. Ins. by U.P. Act No. 31 of 1975 (w.e.f. 23.5.1975). 
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[S 100A] No further appeal in certain cases.—Nortwithstanding anything 
contained in any Letters Patent for any High Court or in any instrument having the 
force of law or in any other law for the time being in force, where any appeal from an 
original or appellate decree or order is heard and decided, by a single Judge of a High 
Court, no further appeal shall lie from the judgment and decree of such single Judge.] 


SYNOPSIS 


[s 100A.6] Malimath Committee ................ 
[s 100A.7] Right to appeal—Five 


OTN E T r a. EA E 
[s 1OOA.2] Unamended Section 100A.— 


Section 100A—No further appeal PIFOPOSICIONS ...0...sseeseseesesseeseeseens 1272 
in Certain Cases ...........56508 9s 1265 | [s 100A.8] Specific exclusion of Letters 
[s 100A.3] Changes in this Section............-. 1265 Patent ADDER cris taceoancnnves-osecee 1272 
[s 100A.4] Pending appeal, accrued right of [s 100A.9] “No further appeal shall lie” and 
appeal and filing of appeal— “heard and dedidit 1274 
Effect of Amendment............006+. 1266 | [s 100A.10] Special Enactments .................... 1274 


[s 100A.5] Constitutional Validity............... [s 100A.11] Special Law and General Law..... 


[s 100A.1] Scope 
This section is new, its object being to minimise delay in the finality of decisions. 


Section 100A deals with two types of cases which are decided by a single judge of the 
high court. One is where the single judge hears an appeal from an appellate decree or order. 
The question of there being any further appeal in such a case cannot and should not be 
contemplated. Where, however, an appeal is filed before the high court against the decree of a 
trial court, a question may arise whether any further appeal should be permitted or not. Even 
at present depending upon the value of the case, the appeal from the original decree is either 
heard by a single judge or by a Division Bench of the high court. Where the regular first appeal 
so filed is heard by a Division Bench, the question of there being an intra-court appeal does 
not arise. It is only in cases where the value is not substantial, that the rules of the high court 
may provide for the regular first appeal to be heard by a single judge. In such a case to give a 
further right of appeal where the amount involved is nominal to a Division Bench will really 
be increasing the workload unnecessarily. No prejudice would be caused to the litigants by not 
providing for intra-court appeal, even where the value involved is large. In such a case, the high 
court bye-rules, can provide that the Division Bench will hear the regular first appeal. No fault 
can, thus, be found with the amended provision section 100A.''! 


The newly incorporated section 100-A of the Code of Civil Procedure, 1908 (CPC) in clear 
and specific terms prohibits further appeal against the decree and judgment or order of a learned 
single judge to a Division Bench notwithstanding anything contained in the Letters Patent. 
The Letters Patent which provides for further appeal to a Division Bench remains intact, but 
the right to prefer a further appeal is taken away even in respect of the matters arising under 
the special enactments or other instruments having the force of law—be it against an original 
or appellate decree or order heard and decided by a single judge.'!” 


1127. Section 100A [as substituted by section 10 of the Code of Civil Procedure (Amendment) Act, 1999 (46 
of 1999)] substituted by Act 22 of 2002, section 4 (w.e.f. 1-7-2002). Earlier section 100A was inserted 
by Act 104 of 1976, section 38 (w.e.f. 1-2-1977). 

1128. Salem Advocate Bar Association, Tamil Nadu v UOT, AIR 2003 SC 189 : (2003) 1 SCC 49. 

1129. Gandla Pannala Bhulaxmi v MD, APSRTC, AIR 2003 AP 458 (FB). 
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While deciding the maintainability of Letters Patent Appeal before a Division Bench 
against the judgment of a Single Judge, the Supreme Court noticed an apparent contradiction 
in section 100-A as amended in 2002. While in one part of section 100-A it is stated, “where 
any appeal from an original or appellate decree or order is heard and decided by a Single Judge 
of a High Court” (emphasis supplied), in the following part it is stated, “no further appeal shall 
lie from the judgment and decree of such Single Judge”. Thus while one part of section 100- 
A refers to an order, which would include even an interlocutory order, the latter part of the 
section mentions judgment and decree. Attributing the said apparent contradiction to bad 
drafting, it was observed by the Supreme Court that not much can be made out of it once 
the purpose of section 100-A is understood. Therefore, to resolve this conflict, the Supreme 
Court adopted a purposive interpretation. The whole purpose of introducing section 100-A 
was to reduce the number of appeals as the public in India was being harassed by the numerous 
appeals provided in the statute. Looking at the matter from that point of view, it was held 
that in such a situation, an LPA was not maintainable because if it is held to be maintainable 
then it would result in two appeals against an interlocutory order of the district judge, first to 
the learned Single Judge and then to the Division Bench of the high court, but against a final 
judgment of the district judge there can be only one appeal. This would be strange, and against 
the very purpose of section 100-A, that is, to curtail the number of appeals.’ 


[s 100A.2] Unamended Section 100A.—'"™'Section 100A—No further appeal 
in certain cases 
Notwithstanding anything contained in any Letters Patent for any high court or in any 
other instrument having the force of law or in any other law for the time being in force, where 
any appeal from an appellate decree or order is heard and decided by a single Judge of a high 
court, no further appeal shall lie from the judgment, decision or order of such single Judge in 
such appeal or from any decree passed in such appeal. 


[s 100A.3] Changes in this Section 


Section 100A of the CPC was inserted by the Amendment Act of 1976 with effect from 
1 February 1977 in order to bar a “third” appeal before the Division Bench of the high 
court against the decision of a single judge in the second appeal. It was only recently by the 
Amendment Acts of 1999 and 2002, that section 100A has been amended to bar even a 
“second” appeal against the judgment or order of a single judge of the high court, in cases 
where such appeal is decided by the single judge on or after 1 July 2002."'” Section 100A was 
also amended earlier by the Act of 1999, however before the same could be enforced, it was 
substituted by the Amending Act of 2002. The reasons for amending the Act of 1999 by that 
of 2002 were two-fold. The first being the recommendation of the Law Commission and the 
second being the objections raised by the Bar Council of India. 


The Amending Act of 1999 provided that notwithstanding anything contained in any 
Letters Patents for any high court or in any other instrument having the force of law or in any 
other law for the time being in force, no further appeal shall lie from the judgment, decision 
or order of single judge of high courts, where any appeal from an original or appellate decree 
or order is heard and decided. Further, the appeal shall also not lie where any writ, direction or 


1130. Mohd Saud v Dr (Maj) Sk Mahfooz, (2010) 13 SCC 517. 
1131. Added by the Amendment Act 1976. 
1132. Nasik Hing Supplying Co v Annapurna Yruh Udyog Bhandar, AIR 2003 Guj 275 (FB). 
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order is issued or made on an application under Article 226 or Article 227 of the Constitution 
of India. 


By virtue of the Amendment Act of 1999, the Letters Patent Appeal against the judgment 
and decree of a single judge made in an appeal preferred under section 96 of the Code as well 
as the Letters Patent Appeal preferred against the judgment and order of a single judge in an 
application made under Article 226 or Article 227 of the Constitution was sought to be done 
away with altogether. 


The Law Commission in its 163rd report was of the opinion that so far as the proposal to 
abolish Letters Patent Appeal against the judgment and order, whether interim or final of a 
single judge made on an application under Article 226 or Article 227 is concerned, it is neither 
advisable nor desirable. Many of the writ petitions disposed of by single judges in various high 
courts involve substantial stakes and have serious consequences both for the state as well as the 
citizens. Very often, the writ petition is an original proceeding. At any rate, it is an original 
proceeding in a civil court, that is, the high court. There ought to be at least one appeal against 
the order made by the single judge on application preferred under Article 226. The proposed 
move is not in public interest because in many cases the public interest may suffer if such a 
proposal is given effect to. The Law Commission accordingly recommended against the move 
to abolish the Letters Patent Appeal against the judgment and orders made by a single judge 
on an application made under Article 226 or Article 227, wherever it is available at present. 


Keeping in view the recommendation of the Law Commission of India and objections of 
Bar Council of India, the provisions pertaining to appeal against the order of the single judge 
of the high court with regard to applications under Article 226 or Article 227 were deleted in 
the Amending Act of 2002. The amending act of 2002 brought in, additionally, the appeal 
from an original decree (that is under section 96 of the Code) within its ambit, which was not 
covered in section 100A, prior to the amendments brought in by the Amending Acts of 1999 
and 2002. This addition signifies that the first appeal to the high court, against the order of the 
trial court, cannot be appealed against in Letters Patent Appeal. 


It is submitted that Letters Patent Appeal against the interim/interlocutory orders made 
by a single judge in first appeal should be done away with, though the Letters Patent Appeal 
against the final judgment/decree should be retained in a restricted fashion. It would have been 
desirable if the appeal was permitted against the final order of a single judge on the lines of 
section 100 of the Code. It must be appreciated that not many Letters Patent Appeal are filed 
against the judgment and decrees of a single judge in first appeals and the even among those 
filed, a majority are dismissed at the stage of admission itself. Be that as it may, the restrictions 
of the Letters Patent Appeal to substantial questions of law alone would not only reduce and 
restrict the number of such appeals but also would drastically cut out the admission rate of 


such appeals. 


[s 100A.4] Pending appeal, accrued right of appeal and filing of appeal—Effect 
of Amendment 


The question which arises for consideration is whether the substituted section 100A should 
be construed in such a manner as to hold that the Letters Patent Appeals which are pending are 
not maintainable. It is well settled that the right of appeal is a substantive right and there is a 
prohibition against raising a presumption of retrospectivity that substantive rights are intended 
to be taken away by retrospective effect of a legislation. A perusal of section 100A as substituted 
by 1999 Act would show that no Letters Patent Appeal was to lie from the original or appellate 
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decree or order of a single judge where any writ, order or direction is issued under Articles 226 
or 227 of the Constitution. Clause (g) of sub-section (2) of section 32 protected those Letters 
Patent Appeals which have already been admitted and were pending for decision. Such Letters 
Patent Appeals were to be decided as if section 100A of 1999 Act was not enacted. In other 
words, in 1999, the legislature in its wisdom preferred to save both types of pending Letters 
Patent Appeals which were admitted before the enforcement of 1999 Act on the assumption 
that section 100-A of 1999 Act substituting section 100A had never come into force. 


A perusal of section 4 of the 2002 Act shows that clause (b) of section 100A substituted 
by section 10 of 1999 Act prohibiting the remedy of appeal from the writ, order or 
direction issued or made by a learned single judge on an application under Article 226 or 
227 of the Constitution was omitted. It has been made explicit by section 4 of 2002 Act 
that any writ, order or direction issued by a single judge of the high court under Article 226 
or 227 of the Constitution can be challenged before the Letters Patent Bench and such an 
appeal would be competent. It has further been made clear by section 15 that clause (g) of 
sub-section (2) of section 32 of 1999 Act would stand omitted. Therefore, the intent of the 
legislature has become absolutely clear that no appeal could be maintained from an original 
or appellate decree or order passed by a learned single judge. It is further evident from 1999 
Act and 2002 Act that legislature did not intend to operate substituted section 100A of 2002 
Act retrospectively. It is absolutely misconceived to infer legislative intendment from clause 
(g) of sub-section (2) of section 32 of the 1999 Act that only those appeals were intended 
to be protected which were directed against the order passed by a learned single judge on a 
petition filed under Articles 226 and 227 of the Constitution, on the ground that no such 
protection was accorded to the appeals arising from the judgment and decree passed by the 
learned single judge in an appeal from an original or appellate decree or order. Such a legislative 
intendment could have possibly been inferred had clause (g) of sub-section (2) of section 32 
of 1999 Act continued to apply and was kept alive. However, the aforementioned provision 
itself has been omitted by sub-clause (i) of clause (b) of section 15 of 2002 Act. Both 1999 Act 
as well as 2002 Act have been enacted by notification of the same date i.e., 6 June 2002 and 
enforced with effect from 1 July 2002. The legislature, by omitting those clauses, has made its 
intention explicit.'!*’ 


Section 100-A of the Code, as substituted by the Amendment Act of 2002 will not have 
retrospective effect so as to bring within its fold even appeals preferred prior to coming into 
force of the said amendment with effect from 1 July 2002. Thus, a Letters Patent Appeal, which 
was filed prior to the coming into force of the said amendment would be maintainable,” 


Where an intra-court Special Appeal was filed prior to the 2002 amendment, the Court 
would have jurisdiction to decide the Special Appeal on merits, notwithstanding the bar 
contained in s100-A. The use of expression “heard and decided by Single Judge of High Court” 
in section 100-A suggests that only those appeals which are heard and decided by Single Judge 
on and after 1 July 2002 would be hit by the bar contained in s100-A."!* 


Appeal to Division Bench under the Kerala High Court Act, 1959, section 5 (ii) against 
judgment of the single Judge is not maintainable on the plea that the proceeding from which 


1133. Parshotam Dass v State of Haryana, AIR 2003 P&H 301 (FB). 

1134. Kamla Devi v Khushal Kanwar, AIR 2007 SC 663 : (2006) 13 SCC 295; Dr John George v Stewards 
Association in India, AIR 2007 Ker 57 : (2006) 4 Ker LT 405 (FB). 

1135. Datta Ram Ramesh Kumar v DIG, BSF Jodhpur, AUR 2011 Raj 76 : 2011 (1) Raj LW 800. 
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the appeal arises was initiated prior to 1 July 2002. Provisions of section 100-A of CPC, would 
prevail over section 5 (ii) of the Kerala Act.'!*° 


Where the Letters Patent Appeals against the order passed by the high court were filed 
much after the coming into effect of the amendment of 2002, it was held that the appeals 
were not maintainable.''?” AK Ganguly, CJ (as he then was) explained the proposition in the 
following words: 

19. But the legal position in the present appeals is totally different. It is an accepted legal 
position in view of the propositions formulated in Garikapati'!** that a right of appeal, 
even though a vested one, can be taken away by law and it can affect, depending on the 
statutory mandate, appeals to be filed from suits which are pending when the law has come. 
The question whether it will affect such a right of appeal depends, as noted above, on the 
statutory provision in question. The statutory provision in this case, namely Section 100A, 
as introduced by 2002 amendment of the code has been set out herein above and it starts 
with a non-obstante clause. 

20. The purpose of a non-obstante clause is to give the enacting part of the statute an 
overriding effect in the case of a conflict with the laws mentioned in the non-obstante clause. 
This amounts to expressing a legislative intent that in spite of the enactment mentioned 
in the non-obstante clause, the law enacted following it will have full operation and the 
provisions mentioned in the non-obstante clause will not be an impediment. 


A Division Bench of the Rajasthan High Court has held that intra-court appeal, filed 
against the judgment of Single Judge of the high court passed in exercise of appellate powers, 
in view of the provisions enacted in section 100A of the Code, is not maintainable.'!*° 


It is further advantageous to point out that mere existence of a right to appeal on the date 
of repeal of a statute cannot be considered a vested right or an accrued right. An available 
right would become vested right only when it is exercised, otherwise, it would continue to 
embryological rights. Therefore, the Letters Patent Appeals which have already been filed 
before 1 July 2002 are the only appeals which are intended to be protected. The Letters Patent 
Appeals which are to be filed on or after 1 July 2002 would not be maintainable because 
the bar created by section 100A of 2002 Act would become opetational. In other words, 
section 100A of 2002 Act would not affect the accrued right of appeal vested in a suitor who 
has actually filed the appeal before 1 July 2002, but those who are yet to file the appeal on or 
after 1 July 2002, would not be entitled to maintain the same.''*! 


The legislature has provided for a specific exclusion. It must be stated that now by virtue 
of section 100A, no Letters Patent Appeal would be maintainable. However, it is an admitted 
position that the law which would prevail would be the law at the relevant time. If at the 
relevant time neither section 100A nor section 104(2) barred a Letters Patent Appeal, the 
pending Letters Patent appeal is maintainable, which is filed prior to 1 July 2002 before 
amendment to CPC,"'” 


1136. Dr John George’ case (Supra). 

1137. Ramesh Chandra Das v Kishore Chandra Das, AIR 2007 Ori 146 (DB). 

1138. Garikapati Veeraya v N Subbiah Choudhary, AIR 1957 SC 540 : 1957 SCR 488. 

1139. Ramesh Chandra Das case (Supra). 

1140. Raga Ram v Smt Kokali, AIR 2008 Raj 151 : (2008) 3 Raj LW 2409 (DB). 

1141. Parshotam Dass v State of Haryana, AIR 2003 P&H 301 (FB). 

1142. PS Sathappan v Andhra Bank Ltd, AIR 2004 SC 5152 : (2004) 11 SCC 672. See also the matter 
under the heading “Code of Civil Procedure (Amendment) Acts of 1999 (46 of 1999) & 2002— 


Constitutional Validity” under section 27, ante. 
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[s 100A.5] Constitutional Validity 


No fault can be found with the amended provision of section 100A. The provisions of 
Code of Civil Procedure Amendment Acts 1999 and 2002 are not in any way ultra vires the 
Constitution and the provisions by which the amendments have been made do not contain 
any constitutional infirmity.''*’ 


BN Kirpal, CJI, speaking for the three—Judge Bench in the above judgment, observed as 
follows: 

15. Section 100-A deals with two types of cases which are decided by a single Judge. One 
is where the single Judge hears an appeal from an appellate decree or order. The question 
of there being any further appeal in such a case cannot and should not be contemplated. 
Where, however, an appeal is filed before the High Court against the decree of a trial 
Court, a question may arise whether any further appeal should be permitted or not. Even at 
present depending upon the value of the case, the appeal from the original decree is either 
heard by a single Judge or by a Division Bench of the High Court. Where the regular first 
appeal so filed is heard by a Division Bench, the question of there being an intra-Court 
appeal does not arise. It is only in cases where the value is not substantial that the rules 
of the High Court may provide for the regular first appeal to be heard by a single Judge. 
In such a case to give a further right of appeal where the amount involved is nominal to a 
Division Bench will really be increasing the workload unnecessarily. We do not find that 
any prejudice would be caused to the litigants by not providing for intra-Court appeal, 
even where the value involved is large. In such a case, the High Court by Rules, can provide 
that the Division Bench will hear the regular first appeal. No fault can, thus be found with 
the amended provision Section 100-A.''™* 


[s 100A.6] Malimath Committee 


It clearly emerges that right of appeal is a substantive right. The vested right of appeal can be 
taken away only by a subsequent enactment, if it so provides expressly or by necessary intendment 
and not otherwise. Thus, while examining the retrospectivity, it is advisable to know the object 
behind introducing of provision in the statute. The Justice Malimath Committee examined 
the issue of further appeal against the judgment of the single judge exercising the first appellate 
jurisdiction. Committee recommended for suitable amendment of section 100A of the CPC 
with a view to provide that further appeal in this regard shall not lie. The Committee also 
recommended for suitable enactment by Parliament for abolition of appeal to Division Bench 
against the decision and order rendered by the single judge of the high court in a proceeding 
under Article 226 or 227 of the Constitution of India. However, by Amendment Act of 2002, 
appeals to Division Bench under Articles 226 and 227 of the Constitution of India have been 
restored. Section 10 of the Code of Civil Procedure (Amendment) Act, 1999 has abolished the 
appeal against the judgment of single judge of the high court in all cases.'!° 


The report of Justice Malimath Committee (Arrear Committee) in Chapter II at pages 
15—16 states as follows: 


CHAPTER II 


LETTERS PATENT APPEALS/APPEALS AGAINST 
JUDGMENTS OF SINGLE JUDGES 


Recommendations of the Satish Chandra Committee—Broadly Agreed. 


1143. Salem Advocate Bar Association, Tamil Nadu v UOI, AIR 2003 SC 189 : (2003) 1 SCC 49 
1144. Salem Advocate Bar Association, Tamil Nadu v UOI, AIR 2003 SC 189, at p 193 : (2003) Í SCC 49 
1145. UCO Bank v Roopa Ram, AIR 2003 Raj 222 (DB). 3) 1 SCC 49. 
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(1) The Satish Chandra Committee has in Chapter IX of its report elaborately 
considered various aspects bearing upon Letters Patent Appeals and Appeals 
provided by the various instruments constituting the respective High Courts 
under the judgments of Single Judges to a Bench of two Judges of the High 
Court. The following recommendations were made by the committee in the light 
of such consideration: 


Appeals Against Judgments of Single Judges in Exercise of the Ordinary Appellate 


Jurisdiction 


(i) Where the First Appeal is decided by a Single Judge of the High Court in 
exercise of the appellate jurisdiction, a further appeal against such decision 
to a Division Bench of the High Court should be abolished by suitable 
amending section 100A of the Code of Civil Procedure; 


(ii) Central or State Legislation should be enacted in pari materia with the 
provisions of the Uttar Pradesh High Court (Abolition of Letters Appeals) 
Act, 1962 as amended up-to-date which provides for the abolition of appeals 
to a Division Bench from the judgment or order of a Single Judge of the 
High Court made in exercise of the appellate jurisdiction in a matter arising 
from a suit or proceeding instituted or commenced under certain specified 
local law; and 


(iii) Legislation should be enacted to abolish Letter Patent Appeals against the 
judgment of a Single Judge of the High Court in a writ petition directed 
against an appellate or revisional forum below. [Para 2.1] 


(2) We have also examined the matter in great depth keeping in view, inter alia, the 
observations and recommendations made in the said report. As we are broadly in 
agreement with the recommendations and the reasons in support thereof, it is not 
necessary to burden this report by reiterating the same. [Para 2.2] 


(3) No Further Appeal Against Decrees of Single Judge exercising even the first 
appellate jurisdiction, we endorse the recommendation of the Satish Chandra 
Committee that the following sub-section (2) be added to section 100A of the 
Code of Civil Procedure: 


100A (2). Notwithstanding anything contained in any Letters Patent of any High 
Court or in any other instrument having the force of law or in any other law for 
the time being in force, where any first appeal has been decided by a Single Judge 
of a High Court, no further appeal shall lie from the judgment, decision or order 


of such single Judge in such appeal or from any decree passed in such appeal. 


Abolition of Appeals Against judgment of Single Judge of the High Court made 
under specific local laws in exercise of the appellate jurisdiction in matter arising 
from a suit or proceeding instituted or commenced under specified local laws, 
we agree with the recommendation made is in that regard by Satish Chandra 
Committee and are also of the view that suitable legislation should be enacted by 
the appropriate legislature in that behalf. 


(4 


— 


No Appeal Against Judgment of Single Judge in Writ Jurisdiction. 


(1) In so far as abolition of appeals from judgment or order of a Single Judge of the 
High Court made in exercise of the Writ jurisdiction under Articles 226 and 227 
of the Constitution is concerned, we are of the opinion that no appeal should be 
permitted at all against the decision or order of a single Judge of the High Court 
rendered in any such proceeding to a Division Bench of the High Court. A Large 
portion of the litigation in the High Court these days consists of Writ Petitions 
under Articles 226 and 227 of the Constitution. Many of such cases are simple 
in nature and do not involve any points of importance of difficulty. By and large, 
they do not involve questions having an effect or impact beyond the parameters 
of the case. These case can, therefore, be safely left to be finally decided by a 
Single Judge. To allow a further appeal in such category of cases would not only 
add to the burden of arrears since such appeal would entail the attention of the 
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High Court twice over, once before a Single Judge and thereafter before a division 
Bench. [Para 2.5] 


Hearing of Specified Writ Matters by Division Bench—Discretion to Refer to Larger 


Bench. 
(1) 


(2) 


(3) 


(4) 


We are, however, conscious of the fact that there may be certain categories of Writ 
Cases which having regard to the importance and complexity of the questions 
therein involved may require consideration at the hands of a Division Bench, 
particularly when finality as the stage of the High Court is sought to be achieved. 
This problem could be solved either by providing an appeal against such decisions 
or by ensuring that such cases are heard by a Division Bench. Providing an appeal, 
as we have already pointed out, would result in protraction of litigation and add 
to the burden of arrears. There are other ways in which hearing of cases involving 
important questions can be secured before a Division Bench. [Para 2.6] 


As pointed out in the Satish Chandra Committee Report, under the Rules of all 
the High Courts, if a Judge sitting singly takes the view that a case before him is 
one which should be heard by a Division Bench, the case is directed by the Chief 
Justice to be heard by such a Bench. This may be done by the Single Judge, either 
in exercise of his own discretion or on the application of either of the parties, if 
the importance or the difficulty of the case justifies such a course. Normally, the 
Single Judge would not refuse such an application, if he is satisfied that the case is 
of sufficient importance to be dealt with by two Judges. Thus, cases of complexity 
or importance, notwithstanding the abolition of Letter Patent Appeals, can still 
be heard by a Division Bench. If the Rules of any High Court do not contain such 


a provision, similar provision should be incorporated. [Para 2.7] 


Besides, certain categories of cases, may be identified which deserve to be heard by 
a Division Bench. The identification of such cases should be left to the discretion 
of each High Court which may make suitable provision in that regard in its Rules 
and Orders. In the rules and Orders framed by some of the High Courts like 
Bombay and Gujarat, a specific categorisation of cases under Articles 226 and 
227 of the Constitution to be heard by a Single Judge or a Division Bench, as the 
case may be, is found to have been made. There is no reason why such a practice 
or procedure cannot be adopted in other High Courts. We are, however, of the 
view that case like application for issue of Writ of Habeas Corpus and issue of 
appropriate Writs in externment and deportation cases, cases arising under Fiscal 
Acts, Labour Legislation and Public Interest Litigations, deserve to be heard by a 
Division Bench [Para 2.8] 


We find, however, that in some of the States a provision has been made by 
legislation requiring that petitions under Articles 226 and/or 227 of the 
Constitution should be heard by a Single Judge or by a Division Bench, as the 
case may be. In the face of such a legislation, the High Court in those States 
cannot frame Rules and Orders, prescribing the respective jurisdiction of the 
Single Judge and the Division Bench in regard to different categories of writ 
cases. [Para 2.9] 


Enactment of Law Recommended 


(1) Against the aforesaid background, we are of the opinion that for achieving 


uniformity throughout the country, Parliament should enact a law providing for: 


(i) abolition of an appeal to a Division Bench against the decision of order 
rendered by a Single Judge of the High Court in a proceeding under 
Article 226 or 227 of the Constitution; and 


(ii) _conferment of power on the High Court in the matter of deciding which 
category of cases under Articles 226 and 227 of the Constitution should be 
heard by a Single Judge or a Division Bench, as the case may be. {Para 2.10] 


(2) The law to be enacted by the Parliament may be in the following terms: 
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(i) Notwithstanding anything contained in any Letters Patent of any High 
Court or in any other instrument having the force of law, where any decision 
or order has been rendered in a proceeding under Articles 226 and 227 of 
the Constitution of India by a Single Judge of a High Court, no further 
appeal shall lie from such decision, judgment or order to a Division Bench 


of High Court. 


(ii) Notwithstanding anything contained in any law for the time being in force, 
the High Court may by its own Rules or Orders specify the categories of 
cases under Article 226 and 227 of the Constitution of India which shall be 
heard by a Single Judge or a Division Bench, as the case may be. [Para 2.1 1] 


[s 100A.7] Right to appeal—Five propositions 


A Constitution Bench of the Supreme Court, after referring to a large number of earlier 
judgments of the Supreme Court, Privy Council and various high courts, has formulated the 
following five propositions: 


(i) That the legal pursuit of a remedy, suit, appeal and second appeal are really but steps 
in a series of proceedings all connected by an intrinsic unity and are to be regarded 
as one legal proceeding. 


(ii) The right of appeal is not a mere matter of procedure but is a substantive right. 


(iii) The institution of the suit carries with it the implication that all rights of appeal 
then in force are preserved to the parties thereto till the rest of the career of the suit. 


(iv) The right of appeal is a vested right and such a right to enter the superior Court 
accrues to the litigant and exists as on and from the date the is commences and 
although it may be actually exercised when the adverse judgment is pronounced 
such right is to be governed by the law prevailing at the date of the institution of 
the suit or proceeding and not by the law that prevails at the date of its decision or 


at the date of the filing of the appeal. 


nn 
S 


This vested right of appeal can be taken away only by a subsequent enactment, if it 
. . . 46 
so provides expressly or by necessary intendment and not otherwise. "' 


[s 100A.8] Specific exclusion of Letters Patent Appeal 


It is to be seen that when the legislature wanted to exclude a Letters Patent Appeal it 
specifically did so. The words used in section 100A are not by way of abundant caution. By the 
Amendment Acts of 1976 and 2002, a specific exclusion is provided, as the legislature knew that 
in the absence of such words, a Letters Patent Appeal would not be barred. The legislature was 
aware that it had incorporated the saving clause in section 104(1) and incorporated section 4 
in the CPC. Thus now a specific exclusion was provided, after 2002 in section 100A.''*’ 


Variava, J, speaking for the majority view in the above noted judgment of the Constitution 
Bench, explained the specific exclusion of Letters Patent appeals in the following words: 


It is thus to be seen that when the Legislature wanted to exclude a Letters Patent Appeal it 
specifically did so. The words used in Section 100A are not by way of abundant caution. By 
the Amendment Acts of 1976 and 2002 a specific exclusion is provided as the Legislature 
knew that in the absence of such words a Letters Patent Appeal would not be barred. The 


1146. Garikapati Veeraya v N Subbiah Choudhry, AIR 1957 SC 540; see also Porshotam Dass v State of Haryana, 
AIR 2003 P&H 301 (FB). 
1147. PS Sathappan v Andhra Bank Ltd, AIR 2004 SC 5152 : (2004) 11 SCC 672. 
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Legislature was aware that it had incorporated the saving clause in Section 104(1) and 
incorporated Section 4 in the CPC. Thus now a specific exclusion was provided. ''** 


After quoting section 100A as it stands after the Amendment of 2002, it was observed as 
follows: 
To be noted that here again the Legislature has provided for a specific exclusion. It 
must be stated that now by a virtue of Section 100A no Letters Patent Appeal would 
be maintainable. However, it is an admitted position that the law which would prevail 


would be the law at the relevant time. At the relevant time neither Section 100A not 
Section 104(2) barred a Letters Patent Appeal.''* 


In Kamal Kumar Dutta’ case''”, it was observed by the Supreme Court as follows; 


So far as the general proposition of law is concerned that the appeal is a vested right there 
is no quarrel with the proposition but it is clarified that such right can be taken away by a 
subsequent enactment either expressly or by necessary intendment. The Parliament while 
amending Section 100A of the Code of Civil Procedure, by amending Act 22 of 2002 with 
effect from 1-7-2002, took away the Letters Patent power of the High Court in the Matter 
of appeal against an order learned Single Judge to the Division Bench. ... 


A Full Bench of the Orissa High Court has held that section 100-A of the Code starts with 
a non-obstante clause. The purpose of such clause is to give the enacting part of an overriding 
effect in the case of a conflict with the laws mentioned with the non obstante clause. The 
legislative intent is thus very clear and there would be no impediment.'”! 


It has been observed by the Full Bench in the above case, as follows: 


45. We have already noticed that the newly incorporated s 100-A, CPC in clear and 
specific terms prohibits further appeal against the decree and judgment or order of a learned 
single Judge to a Division Bench notwithstanding anything contained in the Letters Patent. 
The Letters Patent which provides for further appeal to a Division Bench remains intact, 
but the right to prefer a further appeal is taken away even in respect of the matters arising 
under the special enactments or other instruments having the force of law—be it against 


original/appellate decree or order heard and decided by a learned single Judge.''* 


It would be pertinent to refer to a decision of the Supreme Court in Vinita Khanolkar’s 
case.'!>> In that case a Single Judge of the Bombay High Court had passed an order under 
sub-section (1) of section 6 of the Specific Relief Act, 1963. When an appeal against the said 
order was filed before the Division Bench, a preliminary objection was taken on the point 
of maintainability of the said appeal in view of sub-section (3) of section 6 of the Act which 
barred an appeal or revision against any order passed under section 6 of the Act. The Division 
Bench dismissed the appeal as not maintainable. 


In appeal, the Supreme Court held the appeal before the Division Bench as maintainable 
holding that a statutory enactment like the Specific Relief Act cannot exclude the powers of the 
high court which flows from the paramount charter under which it functions." Majumdar, J 
and Venkataswami, J, speaking for the Supreme Court Bench, observed as follows: 


Now it is well settled that any statutory provision barring an appeal or revision cannot 
cut across the constitutional power of a High Court. Even the power flowing from the 
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1297. 

1151. Mahammad Saud v Dr (Maj) Shaikh Mahfooz, AIR 2009 Ori 46 : (2008) 2 Ori LR 725 (FB). 

1152. Mahammad Saud v Dr (Maj) Shaikh Mahfooz, AIR 2009 Ori 46, at p 55 : (2008) 2 Ori LR 725 (FB). 
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paramount charter under which the High Court functions would not get excluded unless 
the statutory enactment concerned expressly excludes appeals under letters patent. No such 
bar is discernible from Section 6 (3) of the Act. It could not be seriously contended by 
learned counsel for the respondents that if clause 15 of the Letters Patent is invoked then 
the order would be appealable. Consequently, in our view, on the clear language of clause 
15 of the Letters Patent which is applicable to Bombay High Court, the said appeal was 
maintainable as the order under appeal was passed by the learned Single Judge of the High 
Court exercising original jurisdiction of the court. Only on that short ground the appeal is 
required to be allowed."!” 


A Full Bench of the Bombay High Court!’ was seized of the question that whether an 
appeal under the provisions of clause 15 of the Letters Patent, against an order passed by 
the learned Single Judge of the Bombay High Court in a civil suit in an application filed in 
that civil suit because of the provisions of section 8 of the Arbitration and Conciliation Act, 
is maintainable or not ? It was held that an appeal against an order in an application under 
section 8 is not maintainable under clause 15 of the Letters Patent on principle and also on 
authority. 


[s 100A.9] “No further appeal shall lie” and “heard and decide” 


The net result of Amendment Acts of 1999 and 2002 is that where an appeal from original 
or appellate decree where order is heard and decided by single judge of the high court, no 
further appeal shall lie to the Division Bench of high court. In the amending Act, the words 
“no further appeal shall lie” is of great significance. It clearly means that no further appeal 
shall be entertained in respect of appeal filed after the cut off date. Looking to the object 
of introducing the provision, any other interpretation would be anathema to the provision. 
Reading the words “heard and decided” and the words “no further appeal shall lie” conjointly, 
clearly indicates that vested right of appeal has been taken away by the legislature from the cut 
off date i.e., 1 July 2002. It is in consonance with the intention of the legislature to curtail the 
second appeal in the third court. The legislature, in its wisdom, has considered the right of 
appeal to a singular one. Thus, the legislature has expressly stated that no further appeal shall 
lie after the appeal has been heard and decided against the judgment and decree of original 
court. Thus, we are of the view that the substitution of section 100A of the CPC does not 
permit the Division Bench to entertain special appeal against the judgment and decree of the 
learned single judge rendered in first appeal after the cut off date i.e., 1 July 2002."'” 


[s 100A.10] Special Enactments 


The right of appeal available under the Letters Patent is taken away by section 100A of the 
CPC, even in respect of the matters arising under the special enactments or other instruments 
having the force of law.. 


B Sudarshan Reddy, J (as he then was), speaking for the Full Bench of the high court, 


observed as follows: 


14. We have already noticed that the newly incorporated Section 100-A of the code in 
clear and specific terms prohibits further appeal against the decree and judgment or order 
of a learned single Judge to a Division Bench notwithstanding anything contained in the 
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Letters Patent. The Letters Patent which provides for further appeal to a Division Bench 
remains intact, but the right to prefer a further appeal is taken away even in respect of 
the matters arising under the special enactments or other instruments having the force of 


law—be it against the original or appellate decree or order heard and decided by a single 
Judge.” 


The Andhra Pradesh High Court in the above decision placed reliance on a Supreme Court 
judgment in Sharda Devi v State of Bihar. Wherein it has been observed as follows: 


9. A Letters Patent is the charter under which the High Court is established. The powers 
given to a High Court under the Letters Patent are akin to the constitutional powers of 
a High Court. Thus where a Letters Patent grants to the High Court a power of Appeal 
against a judgment of a single Judge, the right to entertain the appeal would not get 
excluded unless the concerned statutory enactment excludes an appeal under the Letters 
Patent. 


However, the Supreme Court which was considering a case under the Land Acquisition 
Act, 1894, held in that case that section 54 of the said Act does not exclude an appeal under 
the Letters Patent. 


A Division Bench of the Rajasthan High Court held that an order passed by a single 
judge in appeal under section 173 of the Motor Vehicles Act is a judgment and as such no 
further appeal under Letters Patent lies to Division Bench of the same high court in view of 
section 100-A of the Code.''®! RM Lodha, J (as he then was), speaking for the Division Bench 
of the high court observed as follows: 


Even if it be assumed that the Motor Vehicle Accident Claims Tribunal is not a Court 
as the term is ordinarily understood, it is beyond doubt that such Tribunal has all the 
trapping of a Court. Though the Tribunals occupy a special position of their own under 
the scheme of the Courts and Tribunals and special matters and questions are entrusted 
to them for their decision yet they share with the Courts one common characteristic viz.; 
both the Courts as well as Tribunals are constituted by the State and are invested with 
judicial functions as distinguished from purely administrative or executive functions. It is 
the State’s inherent judicial power which is discharged by the Courts and Tribunals. If the 
Company Law Board constituted under the Companies Act in its adjudicatory powers has 
the trappings of a Court and an appeal under Section 10F of the Companies Act from its 
order to the single Judge is not amendable to further appeal (Letters Patent) to the same 
Court because of Section 100A of the Code of Civil Procedure, a fortiori, an order passed 
by the Single Judge in appeal under Section 173 of the Motor Vehicles Act from the order/ 
award of the Motor Accident Claims Tribunal shall not be subject to intra~Court appeal in 


view of the bar created by section 100A of the Code of Civil Procedure effective from 1st 
July, 2002.''* 


It has been held by the Supreme Court that, as there is no provision in section 10-F of the 
Companies Act, 1956 akin to the provision of section 100 of the CPC, therefore the failure of 
the high court to frame a substantial question of law in proceedings under the Companies Act 
to hear the appeal before it cannot invalidate the order so passed.!!® 


The intention of the legislature is to abolish an intra-court appeal to the ‘bench of two 
judges of the very same high court from a decision rendered by a single judge, since a litigant 
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who files an appeal against the decree and judgment of the civil court is denied the opportunity 
of filing a further appeal. No prejudice will be caused to a litigant who files an appeal under a 
special statute also by taking away the right of intra-court appeals to a bench of two judges." 


In ITC Ltd v State of Karnataka,''® the Supreme Court held as follows: 


Where however, the Central and the State legislation cover the same field then the 
Central legislation would prevail. It is also well settled that where two Acts, one passed 
by Parliament and the other by a State Legislature, collide and there is no question of 
harmonising them, then the Central legislation must prevail. 


In Kulwant Kaur v Gurdial Singh Mann,''° the Supreme Court held as follows: 


Special or local laws would remain functional only as long as there is no specific provision 
to the contrary legislated by Parliament- The moment such law comes into conflict with 
Central legislation it becomes inapplicable and is deemed to be repealed. 


It was further held: 


Incorporation of the Civil Procedure Code (Amendment) Act in the statute-book is 
by virtue of conferment of power under Entry 13, List III of the Seventh Schedule of 
the Constitution. The Constitution is the parent document and is supreme which has a 
binding effect on all and by virtue of the provisions of the Constitution, parliamentary 
supremacy in regard to the adaptation of laws if within the area of operation as provided 
under List I or List III is recognised. 


In view of the principles discussed above, it is clear that the provisions contained in 
section 100A of the CPC will prevail over the provisions contained in section 5(ii) of the 
Kerala High Court Act regarding a further appeal to a bench of two judges from the decision 
of a single judge. A decision rendered by single judge is to be treated as a decree, judgment or 
order passed by the single judge under section 3(13) (b) of the Kerala High Court Act and not 
as one rendered under the Land Acquisition Act, 1894 or Motor Vehicles Act, 1988. There 
is no justification in limiting the applicability to section 100A to the appeals filed under the 
provisions of the CPC alone.!!” 


Undisputedly, section 100A of the CPC is a piece of legislation enacted by the competent 
legislature, i.e., the Parliament. The non obstante clause contained in section 100A of the CPC, 
as amended by 2002 Act, has the effect of taking away the right of appeal which may earlier be 
available either under the Letters Patent or any provision of law, including the CPC. The use of 
the expression “in any Letters Patent for any high court or in any other instrument having the 
force of law or in any other law for the time being in force” in section 100A is clearly indicative 
of the legislature’s intention to bar Letters Patent Appeal against the judgment rendered by a 
single bench in an appeal arising from an original or appellate decree or order. The language 
of section 100A does not suggest that the exclusion of the right of appeal available under the 
letters patent is confined only to the matters arising under the CPC and not other enactments. 
Therefore, full effect deserves to be given to the legislative intendment enshrined in the mon 
obstante clause contained in section 100A and it must be held that an appellate judgment 
rendered by the single bench in matters arising out of the CPC, as also other enactments, is 
expressly barred with effect from 1 July 2002.''® 
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A full Bench of the Kerala High Court has held that Letters Patent Appeals against judgment/ 
decree/order passed by a single Judge of high court are not maintainable. Orders passed under 
O XLIII, rule 1 of the Code are to be construed as judgment or decree and cannot be assailed 
in Letters Patent Appeal.'!® AS Naidu, J, speaking for the Full Bench, observed as follows: 

45. We have already noticed that the newly incorporated s 100-A, CPC in clear and 
specific terms prohibits further appeal against the decree and judgment or order of a learned 
single Judge to a Division Bench notwithstanding anything contained in the Letters Patent. 
The Letters Patent which provides for further appeal to a Division Bench remains intact, 
but the right to prefer a further appeal is taken away even in respect of the matters arising 
under the special enactments or other instruments having the force of law—be it against 
original/appellate decree or order heard and decided by a learned single Judge. It has to 
be kept in mind that the special statute only provide for an appeal to the High Court. It 
has not made any provision for filing appeal to a Division Bench against the judgment or 
decree or order of a learned single Judge.'!” 


However, in writ petitions the matter stands at a different footing. In a writ application 
filed under Articles 226 and 227 of the Constitution, if any order/judgment/decree is passed in 
exercise of jurisdiction under Article 226, a writ appeal will lie, whereas no writ appeal will lie 
against judgment/order/decree passed by a single Judge exercising powers of superintendence 
under Article 227 of the Constitution.'!”! 


An interesting question as to the maintainability of letters patent appeal arose for 
consideration before the Supreme Court in LIC v Nandini J Shah'™™?. In this case, an order passed 
by the estate officer under sections 5 and 7 of the Public Premises (Eviction of Unauthorised 
Occupants) Act, 1971 was challenged before the appellate officer under section 9 of the said 
Act. As per section 9, it is pertinent to note, the “appellate officer” shall be the district judge 
of the district, where the public premises in question is situated or such other judicial officer 
in that district with not less than 10 years’ experience designated by the district judge for the 
purpose. The appellate officer upheld the order passed by the estate officer. The orders passed 
by the eviction officer and the appellate officer both came to be challenged before the single 
judge of the High Court of Bombay in a writ petition filed under Articles 226 and 227 of 
the Constitution of India. The said writ petition got dismissed. The said order of dismissal 
was challenged in a letters patent appeal filed before the Division Bench. The LIC raised 
the preliminary objections on maintainability of letters patent appeal. The Division Bench 
rejected the said preliminary objection and also allowed the appeal on merit. The decision of 
the Division Bench came be assailed before the Supreme Court on both counts. As regards the 
maintainability of letters patent appeal against the order of the single judge, it was contended 
that section 9, when read with sections 3, 8 and 10 of the Act, made it amply clear that 
jurisdiction exercised by the appellate officer (the designated judicial officer) under section 9 
of the Act was in his capacity as a civil court and not as persona designata. Thus, the petition 
under Article 227 is the only provision under which such orders can be challenged. Even 
though the petition filed before single judge was labeled as one under both Articles 226 and 
227, looking at the nature of it, it is clear that such a petition could have*been filed and 
entertained only under Article 227 of the Constitution. The appellant referred to plethora of 
judgments to substantiate its contentions. Based on the same, it was submitted that the letters 
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patent appeal was not maintainable against the order passed by the single judge in exercise of 
supervisory jurisdiction under Article 227. The Division Bench committed manifest error in 
entertaining it. The respondents on the other hand contended that the district judge or his 
designate exercises power under section 9 only as persona designata and not as a civil court and, 
thus, the Division Bench has not committed any error in entertaining the letters patent appeal. 
The Apex Court rejected the contention of the respondents and held, relying on principles 
laid down in earlier cases, that the appellate officer referred to in section 9 of the Act acts in 
his capacity as a pre-existing judicial authority. S/he, thus, acts as a court and not as a persona 
designata. The order passed under section 9 of the Act is an order of the subordinate court, 
which can be challenged by invoking the supervisory jurisdiction of the high court under 
Article 227 of the Constitution. The Apex Court also reiterated that order passed by the single 
judge in exercise of supervisory jurisdiction under Article 227 of the Constitution cannot be 
assailed in a letters patent appeal. 


Section 173 of the Motor Vehicles Act, 1988 provides for an appeal against an award made 
by the Motor Accident Claims Tribunal under section 166 of the Motor Vehicles Act, 1973. 
Section 54 of the Land Acquisition Act, 1894 provides for an appeal against the award of 
the reference court. Section 30 of the Workmen’s Compensation Act, 1923 provides for an 
appeal against an order made by the Commissioner. Similar provisions are available in other 
enactments for an appeal against an award or order passed by the competent authority or court. 
As per the high court rules, all such appeals are heard by single bench. There is no provision 
in these enactments under which an appeal can be preferred against the judgment rendered by 
the single bench in a matter arising out of an award or order made by the competent authority 
or court. Such appeal could be filed only under clause 15 of the Letters Patent. However, by 
virtue of the non obstante clause contained in section 100A, with reference to Letters Patent 
and all other statutory enactments, no appeal can now be maintained under clause 15 of the 
Letters Patent against the judgment rendered by a single bench in an appeal arising out of these 
enactments.''7? 


The high court is under a legal obligation, while hearing an appeal under section 173 of 
the Motor Vehicles Act, 1988, to decide all issues arising in a case both on law as well as facts 
after appreciating the entire evidence. The appeal under the aforesaid provision is essentially in 
the nature of first appeal under section 96, CPC, therefore, the high court shall dispose of the 
said appeal as required under O XX, rule 4 (2) read with O XLI, rule 31, CPC. The judgment 
passed, while disposing of such appeal, shall contain a “concise statement of the case, points 
for determination, decision thereon and the reasons.”!!” 


A Division Bench of the Allahabad High Court has held that in the case of an order passed 
by a single Judge of the high court in appellate proceedings under rule 164 of the company 
(Court) Rules, 1959, further appeal against the said order under section 483 of the Companies 
Act, 1956 as also Letters Patent appeal would be barred. It was held that the words “any other 
law for the time being in force”, used in section 100-A also covers appeal under section 483 of 
the Companies Act.!!7’ It was observed as under: 


In view of the foregoing discussions, it is clear that even if under Section 483, there was 
no condition prohibiting an appeal against an order of the learned single Judge passed in 
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appellate exercise of jurisdiction, the said exclusion has been now specifically provided in 
by the Legislature under Section 100-A, C.P.C.'!”° 


Section 37(3) of the Arbitration and Conciliation Act, 1996, prohibits filing of second 
appeal against the appellate order passed under that Act. The expression “second appeal” has 
been held by the Gujarat High Court to include Letters Patent appeal. Consequently Letters 
Patent appeal against judgment of single judge in first appeal arising out of a proceeding under 
the Arbitration Act would not be maintainable.''”” 


[s 100A.11] Special Law and General Law 


The question is whether section 100A inserted by Amendment Act, 1976 bars any appeal 
before the Division Bench under section 109(5) of the Trade and Merchandise Act, 1958 
(Trade and Merchandise Act) (Now repealed by the Trade Marks Act, 1999). Apart from the 
fact that sub-section (8) of section 109, Trade and Merchandise Act makes the provisions of 
the CPC applicable to appeals under the Trade and Merchandise Act expressly “subject to the 
provisions of the Trade and Merchandise Act and the rules made thereunder”, the Trade and 
Merchandise Act is a special law on the subject of trademarks whereas the CPC is a general 
rule of procedure. Section 97 of the Trade and Merchandise Act merely confers powers of a 
civil court on the Registrar of Trade Marks for the purpose of receiving evidence and for other 
procedural matters, but there is no indication in any provision of the Trade and Merchandise 
Act to make appeals under it, dependent upon their availability under the CPC. Once it is 
held that the Trade and Merchandise Act is a special law and CPC is a general law, the settled 
legal position is that a prior particular or special law is not readily held to be repealed by a 
later general enactment. The particular or special law deals only with a particular subject and, 
therefore, the reconciliation is normally possible between a prior particular Act and a later 
general Act, and so the particular Act is construed as an exception or qualification of the 
general Act.'!”* 


In Nicolle v Nicolle,’ Lord Philimore laid down the following principles: 


It is a sound principle of all jurisprudence that a prior particular law is not easily to be 
held to be abrogated by a posterior law, expressed in general terms and by the apparent 
generality of its language applicable to and covering a number of cases, of which the 
particular law is but one. This, as a matter of jurisprudence, as understood in England, 
has been laid down in a great number of cases, whether the prior law be an express statute, 
or be the underlying common or customary law of the country. Where general words in a 
later Act are capable of reasonable and sensible application without extending it to subjects 
specially dealt with by earlier legislation, that earlier and special legislation is not to be 
held indirectly repealed, altered, or derogated from merely by force of such general words, 
without any indication of a particular intention to do so. 


The above principle came to be applied by the Supreme Court in Paradip Port Trust v Their 
Workmen.''*° 


Section 36(4) of the Industrial Disputes Act, 1947 provides that a party cannot be 
represented by a legal practitioner before a labour court or tribunal except with the consent of 
the other parties and with the leave of the labour court or tribunal. Section 30 of the Advocates 
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Act, 1961 provides that every advocate shall be entitled as of right to practise in all courts 
and before any tribunal. There is, therefore, an apparent conflict between the two provisions. 
The Supreme Court applied the aforesaid principle and held that the Industrial Disputes Act, 
1947 isa special statute dealing with the industrial disputes and, therefore, the prohibition 
contained in section 36(4) of the Industrial Disputes Act, 1947 is not done away with by 
section 30 of the Advocates Act, 1961. 


Thus expression “notwithstanding anything contained in any other law for the time being 
in force” in section 100A, CPC does not take away the substantive right of appeal before the 
Division Bench of the high court where such right is conferred by a special law conferring an 
express right of such appeal against the decision of a single Judge in exercise of his appellate 
jurisdiction over the decision of a tribunal or a quasi-judicial authority.''*’ 


In the decision of the Supreme Court in Municipal Corp of Brihanmumbai v State Bank 
of India,''** against the assessment order passed by the municipal corporation, an appeal lies 
before the Small Causes Court under section 217 of the Bombay Municipal Corporation 
Act. Against the decision of the Small Causes Court in such appeal, an appeal lies to the high 
court under section 218D of the Act. The question arose whether a further appeal could lie 
against the decision of a single judge in an appeal under section 218D(1) of the Act before 
the Division Bench of the high court under the Letters Patent. The Bombay High Court 
held that such an appeal before the Division Bench was barred by section 100-A of the CPC. 
Confirming the said decision, the Supreme Court observed as under: 

It is obvious that the appeal filed by the respondent under Section 218-D of the Act 
was a second appeal against the appellate order made by the Addl. Chief Judge, Small 
Causes Court. Under the Bombay Municipal Corporation Act, no further appeal has been 
provided against the judgment of a learned single Judge of the High Court deciding the 
second appeal under Section 218-D of the Act against an appellate order of the Chief Judge 
of the Small Causes Court passed under Section 217(1) of the Act. Section 100-A of the 
Code of Civil Procedure, which was introduced by the Amendment Act, 1976, specifically 
bars any further appeal in such cases. 


This section has been introduced to minimise ihe delay in finality of a decision. Prior to 
the enactment of the above provision, under the Letters Patent, an appeal against the decision 
of a single judge in a second appeal was, in certain cases, held competent, though under 
section 100 of the CPC, there was some inhibition against interference with the findings of 
fact. The right of taking recourse to such an appeal has now been taken away by section 100A 
of the CPC. Since, an appeal under section 217(1) of the Act is a first appeal in a second 
forum/court and an appeal under section 218D of the Act is the second appeal in the third 
forum/court, no further appeal would be competent before the fourth forum/court in view of 
section 100A of the CPC. 


This decision necessarily proceeds on the principle that in absence of any right of appeal 
conferred by a special statute, the provisions of section 100A of the CPC will hold the filed to 
bar any further appeal, notwithstanding anything contained in the Letters Patent or any such 
general law, but where the special Act itself provides for a further appeal against the judgment 
of a single judge of the high court, such appeal would not be barred by the provisions of 
section 100A of the CPC, notwithstanding the .on-obstante clause with which the said 
section 100A begins.''*? 
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Section 100A, CPC will not take away the Letters Patent jurisdiction of the high court, as 
the tribunal under the Motor Vehicles Act, 1988 is not a civil court as contemplated under 
the CPC. The provision contained under section 100A, CPC is applicable to only decree or 
order passed by a civil court, even those arising under the special enactments but not the orders 
passed by the tribunals. Even the use of words “notwithstanding anything contained in any 
other law for the time being in force” does not take away the substantive right of appeal before 
a Division Bench of the Rajasthan High Court where such appeal is against the decision of the 
single judge in exercise of the appellate jurisdiction or decision of the tribunal or quasi-judicial 
authority.’ '* 


In Kandla Export Corp v OCI Corp''**, 93 the Supreme Court dealt with the question 
whether an appeal not contemplated under section 50 of the Arbitration and Conciliation Act, 
1996 is maintainable under section 13(1) of the Commercial Courts, Commercial Division 
and Commercial Appellate Division of High Courts Act, 2015? The court answered the said 
question in the negative. It was held that the Arbitration and Conciliation Act, 1996 is a self 
— contained code and, thus, section 50 contained therein is exhaustive as regards appealable 
orders. Section 50 is the only provision that provides for appeal on specified grounds in 
arbitration proceedings seeking enforcement of foreign awards. The appeals, which are not 
explicitly provided for therein, are not permissible. Section 13(1) of the Commercial Courts, 
Commercial Division and Commercial Appellate Division of High Courts Act, 2015 isa general 
provision, thus, it cannot override provision contained in the Arbitration and Conciliation 
Act, 1996, which is a special law relating to arbitration. The said section 13(1) gets attracted 
only if the appeal is permitted under section 50 of the Arbitration and Conciliation Act, 1996 
in the first place and not otherwise. 


[S 101] Second appeal on no other grounds.—No second appeal shall lie except 


on the grounds mentioned in section 100. 


SYNOPSIS 


[s 101.1] 
[s 101.2] 


This section; Section 100 and 
Section 41 of Punjab Courts Act, 


FORE EEE EOE TEETH EEE HEHEHE HEE E HEHE 


[s 101.1] Scope 


A combined reading of sections 100 and 101 of the Code of Civil Procedure, 1908 (CPC), 
providing the grounds for second appeal and providing further that no second appeal can be 
entertained on any other ground, will make it clear that the second appellate court has no 
jurisdiction in the matter.'!*° For example, in a particular case, in the absence of a clear error of 
law, even the ground of erroneous finding of facts by the lower courts by itself does not allow 
the high court jurisdiction in the matter.''*” The issue relating to subsistence or otherwise of 
mortgage was left open to be decided later as agreed upon by counsels for both the parties. The 
suit was accordingly decided by the trial court. The grievances that the high court ought not 
to have decreed the suit since the plaintiff's right to redeem the mortgage was not adjudicated 
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by the trial court, were expressly left open. The Hon'ble Supreme Court held that the decree 
passed by the high court was plainly untenable and set aside the same'!** Thus, the high court 
can record proper findings, even of facts, where the lower courts findings are marked by non- 
consideration of relevant evidence or by an essentially erroneous approach,'!® but in second 
appeal it cannot interfere with finding of fact by appellate court.” The spyd court cannot 
partly admit and partly reject an appeal.'!”! 


[s 101.2] This section; Section 100 and Section 41 of Punjab Courts Act, 1980 


The mandatory requirement of section 100 cannot be obliterated by reason of a state 
legislature, where the requirement is not otherwise such. Hence, section 41 of the Punjab 
Courts Act, 1980, cannot be termed to be repugnant to section 100 and as such, cannot have 
its effect, since parliamentary supremacy renders section 41 of the Punjab Courts Act, 1980 
devoid of any such effect. More so, by reason of the clarification rendered by the legislature in 
section 101 of the CPC, which provides that no second appeal shall lie except on the ground 
mentioned in section 100, indicating thereby the further reinforcement to the legislative intent 
to be obtained from section 101, as regards the issue of a substantial question of law.''”” 


[s 101.3] Second appeal or revision 


The question whether a second appeal lies or whether a civil revision petition lies to the 
high court against the appellate order passed on an application under O XXI, rule 58, depends 
upon the construction of the amended provision of O XXI, rule 58. Under the provision 
itself, an appeal lies to the appellate court under the CPC and the question that falls for 
determination is, whether a second appeal also lies, which is not a right expressly conferred by 
the said provision. It is well-settled that even though no right of appeal is specifically conferred, 
yet, if a question is referred to an established court, then all incidents attached to the procedure 
of that court (including the right of appeal) are attracted. As such, when the right of appeal is 
conferred by the provision itself, i.e., O XXI, rule 58(4), there cannot be any doubt regarding 
the right of further appeal according to the High Court of Andhra Pradesh. 


Unless the court comes to the conclusion that the appeal is a proper remedy and not 
revision, the withdrawal of appeal and its consequential dismissal will not merge the decree 
with the order of the appellate court and hence, the revision will be competent and will survive. 
However, if, on the other hand, the court concludes that the proper remedy was revision and 
not appeal, any order passed in the appeal will be without jurisdiction and inconsequential. 
Such an order cannot effect the pending application.'!” 

'(§ 102] No second appeal in certain cases.—No second appeal shall lie from 
any decree, when the subject-matter of the original suit is for recovery of money not 
exceeding twenty-five thousand rupees]. 
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SYNOPSIS 


[s 102.1] Changes in the section DaT a.: [s 102.8] Suit for mesne profits...........c0000 
[s 102.2}, Aiirm of laws..:....cc..c..ccaseedscnsesestensens 1284} [s 102.9] Suit for rent iinitan RI 1288 
[s 102.3] Accrual of Right of Appeal EP VRS fontides aii a oe 1289 


prior to T a 2002... osesccbenccars: 1285 | [s 102.11] Suit for declaration -iraani 1289 
[s 102.4] Filing of Second appeal after [s 102.12] Suit to enforce a call............seeeeees 1289 
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[s 102.5) Admitted appeals I AER 1286 | [s 102.14] Conversion of second appeal 
[s 102.6] This Section bars appeal in into revision—permissibility .......... 1290 
money suits OMLy............ssseseeeeeees 1286 | [s 102.15] State Amendments..................000000 1291 
[s 102.7] Suits cognizable by Courts of 
Small Gaiak. 00.94.20). Us 1286 


[s 102.1] Changes in the section 


The words “Rs 1,000” were substituted for “Rs 500” by the Code of Civil Procedure 
(Amendment) Act, 1956 (Act 66 of 1956). 


The 1976 Amendment Act substitutes the words “Rs 3,000” for the words “Rs 1000” and 
brings the section—in line with the sub-section (4) of section 96. Sub-section (4) of section 96 
provides that no first appeal shall lie, except on a question of law, from a decree in any suit of 
the nature cognizable by the court of small causes when the amount or value of the subject 
matter of the original suit does not exceed Rs 3,000. This section, after 1976 Amendment 
Act, barred a second appeal even where—a question of law arose if the amount or value of the 
subject matter of such a suit did not exceed Rs 3000. 


Now after Code of Civil Procedure Amendment Acts 1999 and 2002, no second appeal lies 
to the high court even on a question of law if the subject-matter of suit for recovery of money 
does not exceed Rs 25,000. Even first appeal is not maintainable on a question of law from 


the decree of small causes court, if the value of the subject-matter of the suit does not exceed 
Rs 10,000 as per section 96(4). 


The Amending Act of 2002, substituted section 102. The amendment comes into force 
with effect from 1 July 2002. Section 102 was first amended by the Amending Act of 1999, 
however, before the same could be enforced it was again amended by the Act of 2002. 


By the Amending Act of 1999, not only the value of the subject matter was sought to 
be raised from Rs 3,000, but also the existing restriction as to the nature and character of 
the suit was also sought to be done away with. In other words, according to the substituted 
section 102, by the Amending Act of 1999, there shall be no second appeal at all where the 
amount or value of the subject matter of the original suit does not exceed Rs 25,000. 


In the opinion of the authors, the enhancement of the value of the subject matter from 
Rs 3,000 to Rs 25,000 is a step in the right direction. It keeps in view the rate of inflation in 
the economy and makes the provision suited to the present day’s requirement. However, there 
are certain problems with regard to restriction as to the nature and character of the suit. The 
Amending Act of 1999 did not permit a second appeal against any decree when the amount or 
value of the subject matter of the original suit did not exceed Rs 25,000. This was a dangerous 
step keeping in view the provision of section 11 of the Code incorporating the rule of res 
judicata. Ít is possible that many decrees made by the courts in suits, the value of the subject 
matter whereof is less than Rs 25,000, may operate as res judicata even in the matters of for 
higher value. In this connection, it may be recalled that suits for mere permanent injunction 
are valued at a low figure unrelated to the value of the subject matter of the suit. This is indeed 
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permitted by the various Court-Fees Acts. Therefore, a provision of this nature proposed may 
result in grave injustice in such cases. 


The Law Commission in its 163rd report recommended that the amount or value of the 
subject matter of the original suit in section 102 be raised from Rs 25,000 to Rs 50,000. 
The reason for this recommendation is that generally speaking, money suits are comparatively 
simpler suits which are recognised and affirmed by the fact that the legislature has thought it 
fit to enact O XXXVII providing for summary procedure in many money suits irrespective of 
the monetary value thereof. The situation may be different in case of other types of suit. 


The proposed removal of restriction as to the nature and character of the suits was 
recommended to be dropped. It may be remembered that the second appeal is not available 
to all points but is restricted only to substantial questions of law. In such a situation, abolition 
of second appeal altogether in all matters the value of subject matter whereof does not exceed 
Rs 25,000, may not be an appropriate step. 


Keeping in view the recommendations of the Law Commission, the Amending Act of 2002 
again substituted section 102 of the Code. The restrictions on second appeal on the suits of any 
nature when the amount of the value of the subject matter of the original suit is not exceeding 
Rs 25,000 is removed. The new substituted section 102 restricts second appeal only in suits 
of the nature of recovery of money, where the amount of the value of the subject matter of 
the original suit is not exceeding Rs 25,000. The suits of all other kinds are subject to second 
appeal provided the provisions of section 100 are complied with. 


[s 102.2] Aim of law 


The aim of the law is clearly to curtail litigation, which has assumed high proportions, and 
people are litigating over trifle matters to the highest court leaving no time with the courts to 
devote to important issues. With this aim in sight by 1976 amendment, the second appeals 
were limited on the point of “substantial question of law” only. Again, by section 102, CPC, 
by present amendment, right of second appeals have been taken away in certain class of cases. 
Therefore, policy of law is to minimise the second appeals and the second appeal cannot be 
accepted for the reason that the right accrued prior to the amendment was enforced. Even if 
the right accrued, the court will take the view in accordance with the policy of law that the 


right of appeals should be curtailed.'!”° 


The Supreme Court has held that the purpose behind enacting section 102 is to reduce the 
quantum of litigation so that courts may not have to waste time where the stakes are meagre 
and not of much consequence. It was further held that to avail advantage of the provisions 
of section 102, the subject matter of the original suit should only be recovery of money and 
that too not exceeding Rs 25,000. If the subject matter of the suit is anything other than 
recovery of money or something more than recovery of money, the provisions of section 102 
cannot be invoked. In the instant matter though the amount sought to be recovered was 
only Rs 11,006.07, the consequences of the final outcome of the litigation were far reaching. 
Nevertheless, the court held that as the original suit was not only for recovery of money, but 
also for a declaration and permanent injunction, the provisions of section 102 could not have 
been applied and the matter was therefore remanded back to the high court." 
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[s 102.3] Accrual of Right of Appeal prior to 1 July 2002 


Section 6 of the General Clauses Act, 1897 is not relevant. 


The first reason being that it is not a case of repeal, and on the other hand section 102, CPC 
has been substituted by the Amending Act and the said section 6 may not be applicable to the 
same. Apart from this, clause (c) protects any right, privilege, obligation or liability. It cannot 
be interpreted to include the right to file repeal or revision. Clause (e) also does not protect the 
right of institution of a proceeding under the repealed Act. 


It is an established principle that procedural law can be amended with retrospective effect 
and will also apply to pending cases. Therefore, the right of second appeal could be taken away 
with retrospective effect in pending cases also.'!”* 


From the perusal of this provision, it is clear that the pending appeals and the appeals which 
have been admitted before the commencement of section 102 only have been saved from the 
mischief of section 102. Therefore, the legislative intent is clear that the right to appeal accrued 
prior to the enforcement has not been saved.'!” 


[s 102.4] Filing of Second appeal after 30 June 2002 


The question, therefore, is whether there is anything in the Amendment Act which takes 
away the vested rights of the plaintiff to take the matter in second appeal, as on the date 
of the filing of the suit, he had that right. Section 16(2)(a) of the Code of Civil Procedure 
(Amendment) Act, 2002, reads as follows: 

The provisions of Section 102 of the principal Act as substituted by Section 5 of this Act, 
shall not apply to or affect any appeal which had been admitted before the commencement 


of Section 5; and every such appeal shall be disposed of as if Section 5 had not come into 
force. 


Therefore, by necessary intendment, the amendment has taken away the vested right of the 
plaintiff to file a second appeal on and after the commencement of the Amendment Act. !? 


Restriction brought by section 102 is only from 1 July 2002.1” 


In Haryana Dairy Development Co-op Federation Ltd v Jagdish Lal,’ the Supreme 
Court came heavily on the practice of filing special leave petition (SLP) against the order 
passed in second appeal by the high courts in trivial matters. In the instant case, an 
amount of Rs 8724 is to be paid to the respondent employee as reimbursement of his 
medical claim and the petitioner came up to the Supreme Court to deny the said claim. 
While dismissing the SLP, the court observed that in spite of the fact that Parliament has 
amended the CPC altering the provisions of section 102 providing that money recovery 
suit involving less than Rs 25,000 shall not be entertained in the second appeal, the court 
is burdened with such cases. 
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[s 102.5] Admitted appeals 


The question arises whether any appeal which was pending on 1 July 2002 will be governed 
by the aforesaid section 102 of the Code of Civil Procedure (Amendment) Act, 2002, under 
section 16 provides for repeal and savings. The relevant provision is section 16(2)(a), which 
reads as under: 

16(2) Notwithstanding that the provisions of this Act have come into force or repeal 
under sub-section (1) has taken effect, and without prejudice to the generality of the 
provisions of section 6 of the General Clauses Act, 1887— (a) the provisions of section 102 
of the principal Act as substituted by section 5 of this Act, shall not apply to or affect any 


appeal which had been admitted before the commencement of section 5; and every such 
appeal shall be disposed of as if section 5 had not come into force. 


The aforesaid clause provides that the appeals which are pending on 1 June 2002 and 
already admitted before commencement of section 5 (substitution of section 102) are to be 
disposed of as if section 5 has not come into force. The word “admitted” is not used in the 
CPC. In O XLI under the heading “Procedure on admission of appeal”, rule 9 onwards up to 


rule 37, are given. 


Though under rule 11 word “admit” is not used but when this rule is seen with section 100 
and O XLII of CPC, the position becomes clear.” To appreciate section 100(4), it is necessary 
to read O XLII, rule 2 of the CPC. 


A bare reading of section 16 (2)(a) of the CPC (Amendment) Act, 2002 (Act 22 of 2002) 
would show that the provision saves such appeals from the bar created by section 102 of 
the Code wherein the subject matter of the suit for recovery of money is not more than Rs 
25,000/- only if such appeals have been admitted before the effective date of the amendment. 
Thus, appeals not yet admitted but listed for admission would not be saved from the bar.'’°° 


The Amendment introduced in 2002 is not retrospective in operation and therefore would 
not be applicable to appeals pending on 1 July 2002. Thus, where a second appeal for a sum 
of Rs 10,000/- was pending since 1994, its maintainability would not be affected by the 


amendment.!?”” 


[s 102.6] This Section bars appeal in money suits only 


What is postulated by the section is that subject-matter of the original suit should be one 
for recovery of money. In such cases alone, the bar applies. If the suit is one for injunction, 
coupled with a claim for recovery of articles as well as for recouping loss suffered, the bar under 
section 102 is not attracted.'”°* Section creates an absolute bar that no second appeal will lie in 
the cases dealing with execution of money decree not extending the amount of Rs, 25000. 


[s 102.7] Suits cognizable by Courts of Small Causes 


Whether a suit is or is not cognizable by a court of small causes, is to be determined in the 
light of the provisions of the Provincial Small Cause Courts 1887 (see sections 15, 16 and 27). 
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If a suit is of the nature cognizable by a small cause court, and the value of the subject-matter 
of the suit does not exceed Rs 500, now Rs 25,000, no second appeal will lie, though the suit 
has not been tried in a small cause court, or though the small cause court returns the plaint 
under section 23 of the said Act to be presented to another court on the ground that it involves 
a question of title and is not, therefore, cognizable by that court. The reason is that it is the 
nature of the suit, and not the court in which it is tried, that determines the right of appeal.'7!° 
The words “any suit of the nature cognizable by courts of small causes” mean any suit relating 
to a subject-matter over which a court of small causes would have jurisdiction if the claim were 
within the pecuniary limits of its jurisdiction." In determining whether a second appeal lies 
under this section, the original character of the suit is to be regarded rather than the character 
it may subsequently assume by operation of the findings of the court.'”!” Regard should not be 
had to the mode of trial of the suit. Thus, a suit which is cognizable by a court of small causes is 
nonetheless so because instead of being tried under the summary procedure it has been tried in 
the ordinary manner.'*"* In applying this section it makes no difference that the decree sought 
to be appealed from was passed by the lower appellate court in review." In a particular case, 
suit cognizable by a small cause court was decreed by a first class subordinate judge in his small 
cause court jurisdiction and it was transferred for execution against immovable property to 
his regular jurisdiction. The order passed on an objection to attachment was appealable to the 
district judge by virtue of the provisions of section 42 above, as execution was in the regular 
jurisdiction, but no second appeal lay as the suit was of the nature cognizable by a court of 
small causes.'*!? When a claim is partly within the jurisdiction of the regular court and partly 
within the jurisdiction of small cause courts, the plaintiff is entitled to consolidate both and file 
a suit in the regular court.'?!° Whether a second appeal lies under the section must be decided 


with reference to the nature of the suit as originally brought, and not to the valuation in the 
appeal.'?!” 


It has been held by the Chhattisgarh High Court that it is the nature of the suit as disclosed 
in the plaint which is the determining factor for the application of section 102 of the Code. 
Merely because the pecuniary jurisdiction of small causes court having been curtailed, 
the nature of the suit remains one triable by a small cause court. Therefore, a suit for the 
recovery of Rs 2000/- is not excepted in the second schedule of the Provincial Small Causes 
Courts Act, 1887.'?'* It is the character of the suit as originally framed and presented which 
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Mandir v Valubai, AIR 1961 Bom 221 : 63 Bom LR 58; Veena Padda Kasireddy v Yeruva Rami Reddy, 
AIR 1995 AP 332. 


1211. Soundaram v Sennia, (1900) 23 Mad 547. 

1212. Lakshmandas v Anna, (1908) 32 Bom 356; Sankar v Shriniwas, AIR 1935 Bom 254 : (1935) 37 Bom 
LR 335. 

1213. Balwant Rao v Biswanath Missir, AIR 1945 Pat 417 : (1945) 24 Pat 307; Indra Chandra v Sarish Chandra, 
(1913) 40 Cal 537; Shankarbhai v Somabhai, (1901) 25 Bom 417; Abdeali Ali Mohomed v Fida Hussain 
Abdul Karim, AIR 1957 MB 122; BP Gautam v RK Agarwal, AIR 1977 All 103. 

1214. Kanshi Ram v Karan Narain, AIR 1921 Lah 124 : (1921) 3 Lah LJ 166. 

1215. Maria Ursula v Pana, AIR 1928 Bom 534 : (1928) 30 Bom LR 1447. 

1216. Satischandra v Panchumani, AIR 1952 Cal 195; Ramasami Aiyar v Govindar Aiyar, AIR 1917 Mad 128; 
Bharadhwaja v Arunachala, AIR 1918 Mad 366. 

1217. B Sreeramulu v K Venkateswar Rao, AIR 1959 AP 92 : (1958) ILR AP 836 : (1959) Andh WR 148. 

1218. Ashok Kumar v Sant Singh, AIR 2008 Chhat 44. 


1288 Sec 102 Part VII—Appeals 


would determine the nature of the subject-matter of the original suit within the meaning of 
section 102 of the Code.'*!” 


[s 102.8] Suit for mesne profits 


Section 15 of the Provincial Small Cause Courts Act, 1887 gives jurisdiction to courts of 
small causes to take cognizance of all suits of a civil nature of which the value does not exceed 
that specified in that section except such suits as are set out in the second schedule to that 
Act. The said schedule consists of several articles of which Article 31 is the most important 
for the purposes of the present section. That article excludes from the jurisdiction of small 
causes courts “any other suit for an account including ... a suit for the profits of immovable 
property belonging to the plaintiff which have been wrongfully received by the defendant.” 
This article contemplates cases in which the plaintiff claims an account of moneys which the 
defendant has received. The plaintiff is entitled to such an account as the moneys received 
belonged to him. It has been held by a majority of the Full Bench of the Calcutta High Court 
that a suit for mesne profits does not fall under this article, in other words, it is cognizable by 
small cause courts. Such a suit is not a suit “for the profits of immovable properties belonging 
to the plaintiff which have been wrongfully received by the defendant.” A suit for mesne 
profits is a suit for damages in which the defendant is liable even if no profits have been 
actually received by him during the period of dispossessions as defined in sub-section 12 of 
section 2 of the CPC, mesne profits are profits which the person in wrongful possession of 
such property actually received or might with ordinary diligence have received therefrom." 


On the other hand, it has been held by a Full Bench of the Madras High Court,'**! that 
a suit for mesne profits does come within Article 31 of the said Act, and is, therefore, not 
cognizable by a small cause court. 


Bombay decisions are difficult to reconcile but the general effect of them is that a suit for 
mesne profits is a “suit for the profits of immovable property belonging to the plaintiff which 
have been wrongfully received by the defendant” within the meaning of Article 31,'?” but, that 
it does not come within the said article if the amount claimed is an ascertained sum so that no 
account has to be taken.!??3 


[s 102.9] Suit for rent 


A suit for the rent of agricultural land is excepted from the jurisdiction of a small causes 
court unless expressly invested with such jurisdiction by the local government. If the court is 
so invested, it exercises the jurisdiction not as a small causes court but because of its special 
jurisdiction. The section, therefore, does not apply and a second appeal lies.” But the contrary 
view has been taken in the undermentioned cases.'”” 
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[s 102.10] Suit for title 


A small causes court has no jurisdiction to entertain a suit for title relating to immovable 
property. However, a suit, which is otherwise cognizable by a small cause court does not cease 
to be so merely because it incidentally involves a question of title.'?”° 


[s 102.11] Suit for declaration 


A small cause court has no jurisdiction to entertain a suit for a declaratory decree. However, 
the mere fact, that there is a prayer for a declaration will not prevent a suit from being cognizable 
by a small cause court, if the other reliefs claimed in the suit could be obtained without asking 
for a declaration." 


[s 102.12] Suit to enforce a call 


Under section 457 of the Companies Act, 1956 no claim founded on the liability of a 
contributory is cognizable by a small causes court. A second appeal, therefore, lies in a suit 
against a shareholder to enforce a call for unpaid capital even though the claim is less than 
Rs 500.78 


[s 102.13] Execution 


The expression “suit” in this section includes execution proceedings,’ from which it 
follows that if a suit is cognizable by a small causes court, no second appeal will lie from an 
order made in execution of the decree passed in the suit unless the value of the suit exceeds 
Rs 500, (now Rs 25,000). It is immaterial that the order in execution is made by a court 
other than a small causes court or a court vested with the powers of a small causes court, as 
where the property attached in execution of the decree is immovable property and the order in 
execution is made by a first class subordinate judge in his ordinary jurisdiction. The test lies in 
determining the nature of the suit in which the decree is sought to be executed was passed, and 
not the nature of the proceedings in execution.'*” It is also immaterial that the amount sought 
to be recovered in execution exceeds Rs 500, (now Rs 25,000). For the test is not the amount 
claimed in execution proceedings but the amount of the subject-matter of the suit.!?3! An 
order of remand made by an appellate court in an appeal from an order of the court executing 
a decree in a suit cognizable by a small causes court is also not appealable.'?*” 


Where the plaintiff decree-holder applied under O XXI, rule 71, to recover Rs 360 which 
was the deficiency of price from a defaulting purchaser, and both the lower courts disallowed 
the plaintiff's claim, it was held that no second appeal lay to the high court. The reason given 
being that but for the provisions of rule 71, a suit would have to be filed for that amount, in 
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which case it would have been a small causes court suit, and the application, therefore, must 
be treated as one made in execution of a small causes court decree.!**? 


[s 102.14] Conversion of second appeal into revision—permissibility 


To appreciate plea of permission to convert the appeal into civil revision, it is necessary 
to consider the relevant provisions for necessary contents in memorandum of second appeal 
and memo of revision. As per sub-rule (2) of rule 1 of O XLI, memorandum of appeal shall 
set forth, concisely and under distinct heads the grounds of objection to the decree appealed 
from without any argument or narrative; and such grounds shall be numbered consecutively. 
In second appeal, memorandum of appeal shall concisely set forth substantial question of law 
involved in appeal. In the aforesaid circumstances, the contents for memorandum of appeal 
in second appeal are based on different requirements, while the memorandum of revision has 
to contend the facts of the case and specific averments that the court either have exercised 
jurisdiction not vested in it by law or have failed to exercise a jurisdiction so vested, or have 
acted in the exercise of its jurisdiction illegally or with material irregularity, without such 
averments in memo of revision it will be incomplete, and the revisional court may not entertain 
a revision. In the circumstances, memo of appeal and memo of revision are based on different 
requirements. In the circumstances, memo of appeal cannot be treated as a memo of revision. 
Similar is the position under O XLI, rule 3 of the CPC. If the memorandum of appeal is 
not drawn up in the manner prescribed under rule 1 of O XLI, CPC, it shall be rejected or 
returned to the appellant for the purpose of being amended within a time to be fixed by the 
court or be amended then and there. In the circumstances, it will not be just and proper to 
convert the memorandum of appeal into revision. However, appellants who had filed appeal 
much before of the amendment in section 102, CPC, can be permitted to withdraw this appeal 
with liberty to file a revision or other proceeding as they choose in accordance with law. If the 
appellants find that the order is revisable as per section 115, CPC, they may file such a revision 
before the court by taking all the grounds as required for revision, by drafting appropriate 
memorandum of revision within a period specified. In the abovesaid peculiar circumstances 
their revision will not be dismissed on the ground of limitation and will be heard and decided 
in accordance with law. But the appeal cannot be permitted to convert into civil revision.'?™ 


In the Code of Civil Procedure (Amendment) Act, 2002 there is no such provision 
directing refund of court-fee. Even in the Code of Civil Procedure (Amendment) Act, 1999, 
section 34 inserted a new section 16 in the Court Fees Act, 1870, in which the refund of 
court-fee is provided only in case the court refers the parties to the suit to any one of the 
mode of settlement of dispute referred to in section 89 of the CPC the plaintiff shall be 
entitled to a certificate from the court authorising him to receive back from the Collector, 
the full amount of the fee paid in respect of such plaint, but no such provision has been 
made when the appeal is held to be not maintainable. In the circumstances, the provision 
of Court Fees Act, 1870 can be seen. The refund of court-fee is envisaged in sections 13, 14 
and 15 of the Court Fees Act, 1870. Under section 13 of this Act, the refund of court fees 
of memorandum of appeal can be ordered in the circumstances when an appeal or plaint, 
which has been rejected by the lower court on any of the grounds mentioned in the CPC, is 
ordered to be received or if a suit is remanded in appeal, on any of the grounds mentioned 
in section 35 (now O XLI, rule 23 of the Code) of the same Code, for a second decision 
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by the lower Court, the appellate court is authorised to grant the appellant a certificate for 
refund. Section 14 provides refund of court-fee on application for review of judgment and 
section 15 provides for refund of court-fee where the court reverses or modifies its former 
decision on the ground of mistake. But the right of appeal which was available prior to 1 
June 2002 has been taken away by the Code of Civil Procedure (Amendment) Act, 2002 
without making any such provision of refund of court-fee. In the circumstances, prayer 
made by for refund of court-fee cannot be accepted.'** 


[s 102.15] State Amendments 


By the Uttar Pradesh Act 24 of 1954, the words “Rs 2,000” were substituted for the words 
“Rs 500.” It has been held that this amendment is not affected by the subsequent amendment 
made by the Central Civil Procedure Code Amendment Act 66 of 1956, and that no second 
appeal lies, if the valuation of the suit did not exceed Rs 2,000.'**° The state amendment has 
no relevance now in view of the value having been enhanced by the new amendment. 


7([S 103] Power of High Court to determine issue of fact.—In any second 
appeal, the High Court may, if the evidence on the record is sufficient, determine any 
issue necessary for the disposal of the appeal,— 


(a) which has not been determined by the lower Appellate Court or both by 
the Court of first instance and the lower Appellate Court, or 


(b) which has been wrongly determined by such Court or Court by reason of a 
decision on such question of law as is referred to in section 100.] 


SYNOPSIS 
[s 103.1] Bi ee ee 


Changes in the section ..........c+000+ 


[s 103.2] Scope of the section .........:ccseesereee 1292 | P 103.9] Concurrent findings.............::0++ 1297 

[s 103.3] This Section and Section 102......... 1294 | [s 103.10] Non-examination of plaintiff......... 1298 

[s 103.4] Waiver and estoppel ..........cecseeee 1295 | [s 103.11] Plea for first time in second 

[s 103.5] Matter should be examined RR ae ene 1298 
OR WME ist cists DPE DAOA o 1295 | [s 103.12] Reopening of Issue............0+.sesseee 1298 

(s'103.6), *Chatige tin law aa Jin, PS "POSES P TOMGMMOWAIT!-..0-ccscecoscrcetestectcaceseoss 1298 

[s 103.7] Determining question of fact......... [s 103.14] Executing Court mal IINR... 


[s 103.1] Changes in the section 


The changes are best seen by setting out here the section as it stood before its amendment. 


In any second appeal, the high court may, if the evidence on the record is sufficient, 
determine any issue of fact necessary for the disposal of the appeal which has not been 
determined by the lower appellate court or which has been wrongly determined by such 
court by reason of any illegality, omission, error or defect such as is referred to in sub- 
section (1) of section 100. 


The following judgment may be looked in to determine the position prior to amendment.'?** 
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[s 103.2] Scope of the section 


Under this section, before its amendment in 1976, the high court in second appeal had 
the power to determine issues of fact (1) where such issues had not been determined by the 
lower appellate court; or (2) where they had been wrongly determined by that court provided 
the evidence on record was sufficient to enable the high court to determine such issues. The 
expression “wrongly determined” meant wrongly determined by reason of any illegality, 
omission, error or defect in procedure. If the evidence on record was not sufficient, the proper 
course was to refer such issues for trial under O XLI, rule 25. In view of the restrictions placed 
on the power of the high court in second appeals by the new section 100, this section has been 
correspondingly altered and restructured, so as to formulate it in two clauses, i.e., (a) and (b). 
The words “of fact” after the words “any issue” in the main part of the section are dropped, 
though the marginal note of the section still retains the words “issue of fact.” The fact that the 
section itself has dropped the words “of fact” and simply speaks of “any issue” indicates that 
the words “any issue” mean any issue of fact or of law. The jurisdiction of the high court to 
decide a question of fact not determined by the lower appellate court is confined to evidence 
on record which is sufficient to determine such question of fact necessary for disposal of the 
appeal. It does not extend to the appreciation of additional evidence being led before it—a 
function which is more appropriately performed by the lower courts.” 


Section 103, authorises the high court to determine any issue which is necessary for the 
disposal of the appeal provided the evidence on it is sufficient, in any of the following two 
situations (1) when that issue has not been determined both by the trial court as well as the 
lower appellate court or by the lower appellate court, or (2) when both the trial court as well 
as the lower appellate court have wrongly determined issue on a substantial question of law 


which can properly be the subject matter of second appeal under section 100 of Code of Civil 
Procedure, 1908 (CPC).!2“ 


A bare perusal of section 103 of CPC makes it clear that this section appears to be proviso 
and Explanation to section 100 of CPC and empowers the high court to determine any issue 
on two contingencies: 


(i) when determination of such issue is necessary for the disposal of the appeal and the 
evidence on record is sufficient and yet it has not been decided by the trial Court or 
by the lower appellate courts; or 


(ii) when an issue has been wrongly determined either by the trial Court or by the 
lower appellate court or by both the Courts by reason of a decision on substantial 
question of law.'*“! 


If, in a case, on the issues on account of its erroneous approach the first appellate court did 
not determine the relevant issues, the high court was well within its jurisdiction in recording 
the afore-mentioned findings of fact for which the evidence was on record as section 103 of the 
CPC empowered the high court to determine such issues of fact.” 


Where a finding is based on misappreciation of oral and documentary evidence on 
record, it is not binding in second appeal. For example, a plaintiff asserted customary right 
of irrigation but the lower appellate court failed to appreciate the principles regarding such a 
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right and hence, could not consider evidence on record in the correct background. The case 
was remanded. '** 


A suit was filed for injunction against the defendant by three plaintiffs. The dispute was 
regarding the land title. The court found plaintiff no 1 in possession of the land, but in view of 
amendment of plaint in suit for injunction, plaintiff no 1 was found to be an agent of plaintiff 
no 3. It was held that there was no error of law. The jurisdiction of the high court could not 
be exercised in second appeal, 


A high court cannot set aside a finding of the first appellate court, as to limitation, where 
questions of fact are involved in second appeal.'?*° 


A finding of partition based on detailed consideration of legal evidence on record cannot be 
altered in second appeal. The high court cannot reappraise the evidence and substitute its own 
conclusion on a fact in lieu of that reached by the trial court and the first appellate court.'*“° 


For instance, a suit for declaration of title was dismissed by the trial court but decreed by 
the first appellate court, which, in doing so, ignored material evidence. The findings of fact so 
arrived at, were not considered binding in second appeal.'**” In another case, the findings of 
the lower court were that the landlord, who was a foreigner, intended to come back to India 
and settle in Calcutta, but was not in a position to do so for want of accommodation and 
would reasonably require the suit premises for such accommodation. These were findings of 
fact. They were not shown to be based on no evidence or to be palpably unreasonable. Hence, 
they could not be interfered with under section 110.'*“8 


A plea of part performance can be taken for the first time in first appeal, provided the 
sufficient and necessary facts have been placed ‘on the basis of which plea of part performance 
could be legitimately raised.'*” For instance, a delay in filing an appeal by a railway board 
cannot be excused merely on the ground that it had to defend too many suits. In any case, it 
does not stand in a privileged position in regard to limitation." 


Where the plaintiff claims a declaration of his right to the trees under dispute, the burden is 
not wholly the plaintiff’s to prove, as a primary fact crucial to the claim, that he had sown and 
grown the trees and he had, therefore, right to the trees. The concurrent findings of the courts 
below that the plaintiff had failed to prove that he had sown and grown the trees entitling 
him to a right therein, would be final and conclusive. The high court cannot in such a case, 
interfere with the findings in second appeal.'*! 


A certified copy of the sale deed was admitted by the trial court, as the original had been 
lost. It was held that there was no reasonable ground to assail the admissibility of the document 


in appeal.!?° 


A question that the first appellate court was not competent to entertain an appeal against 
an order of the trial court dismissing a suit for default is a question of law. It goes to the root 
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of the case. It can be disposed of on the materials on record. The second appellate court cannot 
be debarred from entertaining it.’ 


The finding of a court that the money was advanced as loan is a finding on question of fact. 
The high court cannot interfere with it in the second appeal when it was not vitiated by any 
error of law. A high court cannot re-appreciate the evidence and find out what is the weight of 
evidence on a particular point.” 


Under section 103, the high court in a second appeal can determine: (a) issues which have 
not been determined by the lower appellate court; or (b) issues not determined both, by the 
court of first instance and the lower appellate court. This can be done, only when there is 
sufficient evidence on record for the purpose of pronouncing a judgment.'*” 


As the section empowers the high court to decide an issue of fact where it has not been 
determined by the lower courts,'?® it is inconceivable that the high court would not have the 
power to determine an issue of law which has been left undetermined by the lower appellate 
court or by both the lower appellate courts and the court of first instance. Since interference by 
the high court in second appeals is now restricted to questions which are substantial questions 
of law under the amended section 100, the latter part of this section has been correspondingly 
altered and the words “by reason of any illegality, omission, error or defect” in procedure are 
omitted. No question would henceforth arise on the ground of any issue having been wrongly 
determined by reason of any illegality or defect or omission in procedure. The decision in such 
cases of the lower appellate court is made final even if it has been determined in a manner 
contrary to the procedure. This is so because under the new clause (b), a wrong determination 
can be challenged in second appeal, provided it is a decision on such question of law as is 
referred to in the amended section 100. 


The high court is certainly entitled to go into the question as to whether the findings of the 
facts recorded by the first appellate court, which was the final court of facts, were vitiated in the 
eyes of law on account of non-consideration of admissible evidence of vital nature. It may do 
so after setting aside the findings of facts on the ground that the court had either to remand the 
matter to the first appellate court for a re-hearing of the first appeal and decision in accordance 
with law after taking into consideration the entire relevant evidence on the record, or it may 
in the alternative, decide the case finally in accordance with the provisions of section 103 (b) 


of the CPC." 


[s 103.3] This Section and Section 102 


For the purpose of section 102 the nature of the suit matters. The fact that it was tried on 
the regular side is immaterial.'”** Section 103 is attracted only if a specific issue is raised, there is 
sufficient evidence on record thereon and that issue remains undecided (or is wrongly decided) 
by the trial or lower appellate court. When, in a case of injunction, alleging interference by 
the defendant with the plaintiff’s possession of suit property, though there is evidence of 
commission, omission etc. of the defendant, there is no specific issue framed in view of the 
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defendants commitment of leaving no intention of such interference. Therefore, there is no 
question of the high court deciding the issue in terms of section 103.1%? 


[s 103.4] Waiver and estoppel 


Although the expression “waiver” is freely and frequently used in the field of law, the 
principle governing it is often misunderstood and the term is confused with “estoppel”. Waiver 
differs from estoppel in the sense that it is contractual and is an agreement to release or not 
to assert a right whereas estoppel is a rule of evidence. An objection to jurisdiction cannot be 
waived.” 


[s 103.5] Matter should be examined as a whole 


Injustum est nisi tota lege inspecta, de una aliqua ejus particula proposita judicare vel respondere. 
It is unjust to decide or respond to any particular part of a law without examining the whole 
of it.'2°! This may be further explained by the maxim. 


Festinatio justitiae est noverea informateeni which means hasty justice is the stepmother of 
misfortune. Before reversing a finding of fact of the trial court, the first appellate court must 
consider all the reasons given by the trial court for coming to a different conclusion.'? 


[s 103.6] Change in law 


A change in the law has to be taken into account while an appeal is pending. If the new 
law, by its express language or clear intendment, takes in even pending matters, the trial court 
as well as appellate court may give effect to such a law, even after the judgement of the court 
of first instance.'* Although a high court can take notice of changes in the law, the right 
obtained by a party under decree should not be allowed to be defeated by delay, if it is possible 
to save the decree by moulding it to conform to the statutes subsequently coming into play. %64 
Where the high court does not examine the facts of the case in light of the laws prevailing at the 
time of the sales, such a matter can be interfered with under section 103 of the CPC. 


[s 103.7] Determining question of fact 


In second appeal by landlord, the high court modified the judgment of the first appellate 
court confirming the judgment and decree of the trial court and decreed the suit of the 
landlord for eviction of the tenant from the suit accommodation in view of findings that 
averments made in the application made by the landlord under section 13(6) of the Act 
remained unrebutted and uncontroverted and recorded the finding that the rent remained 
unpaid during the pendency of the appeal. As on both the issues relating to clauses (a) and 
(o),!? on account of its erroneous approach, the first appellate court did not determine the 
relevant issues, the high court, in second appeal, was well within its jurisdiction in recording 


1259. RG Janthakal v Bharat Parikh & Co, AIR 1981 Kant 208. 

1260. Ganesh Ram v Ramlal, AIR 1981 Pat 36 (FB). 

1261. Mithlesh Kumari v Fateh Bahadur Singh, (1991) 2 SCC 236. 

1262. Jibunnissa v Abdul Ghafoor, AIR 1984 Pat 257. 

1263. Lakshmi Narayan Guin v Niranjan Modak, AIR 1985 SC 111 : (1985) 1 SCC 270. 
1264. Bai Daosbai v Mathuradas, AIR 1980 SC 1332. 

1265. Sub-section (1) of section 12 of Madhya Pradesh Accomodation Control Act, 1961. 
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the afore-mentioned findings of fact for which the evidence was on record as section 103 of the 
CPC empowers the high court to determine such issues of fact.'*° 


In an appeal filed against the decision of learned district judge remanding back the matter to 
the trial court for fresh consideration on the basis of material evidence present on record. The trial 
court has passed the decree of ejectment in favour of the respondent. The high court held that there 
is no need to interfere with the decree of ejectment passed by the trial court and there is no need for 
fresh consideration. Ownership of the plaintiff was admitted and the defendant was aware about 
that and the defendant was licensee of the property and thus the impugned judgment suffers from 
illegality and devoid of merit. Thus, set aside and that of trial court is restored.'*°” 


In a suit for declaration filed by the plaintiff, it was claimed that the plaintiff was senior 
to defendants and that the promotion of defendants was illegal. The defendant-corporation 
took the plea that promotion was as per merit-cum-seniority basis. The issue as to mode/ 
manner of promotion was not framed in the suit at any stage and the question, though vital 
for the determination of the controversy, was not decided even in second appeal. Under these 
circumstances, the Supreme Court remanded the matter to the high court to re-hear the matter 
and decide the aforesaid question.: Laying emphasis on the importance of the mode of 
promotion, AK Ganguly, J speaking for the Bench observed as follows: 

8. The Court is of the opinion that the principle of Merit-cum-Seniority and that of 
Seniority-cum-Merit are two totally different principles. The principle of Merit-cum- 
Seniority puts greater emphasis on merit and ability and where promotion is governed 
by this principle seniority plays a less significant role. However, seniority is to be given 
weightage when merit and ability more or less are equal among the candidates who are 
to be promoted. On the other hand, insofar as the principle of seniority-cum-merit is 
concerned it gives greater importance to seniority and promotion to a senior person cannot 
be denied unless the person concerned is found totally unfit on merit to discharge the 
duties of the higher post. The totality of the service of the employee has to be considered 
for promotion on the basis of Seniority-cum-Merit. 


Section 103 deals with the power of the high court to determine issues of fact. A suit was filed 
for specific performance of an agreement of reconveyance of land. There was non-incorporation of 
“readiness and willingness” clause in the pleadings as required by law and the entire consideration 
for reconveyance was deposited by the plaintiff in court on the date of suit. An amendment 
to incorporate such a clause in the plaint was allowed on consent of parties. No objection was 
taken, in the memorandum of appeal, that the defendant's advocate had not given consent. The 
first appellate court set aside the order allowing amendment. A second appeal was filed which 
succeeded. The decree passed by the lower appellate court was set aside and the decree for specific 
performance passed by the trial court was restored by the high court.'””° 


[s 103.8] Core issue 


The main issue around which the entire case evolves is “whether the agreement dated 5 
July 1976 was a license or a tenancy”. This issue was there before the trial court and the 


1266. Leela Soni v Rajesh Goyal, AIR 2001 SC 3601 : 2001 AIR SCW 3404 : (2001) 7 SCC 494. 

1267. Rina Dey v S Jagannath Rao; see also, Annasaheb Venkatrao Desai v Raghavendara Ramachan, RSA No. 
100196 of 2016 (SP), decided on 18 December 2020 (Karnataka HC); Kasturevva v Shankrappa, RSA No. 
5285/2012 (DECL & INJ), decided on 20 November 2020 (Karnataka HC); Kesar Pralha Pali v Ramesh 
Chaitram Newa, Second Appeal No. 463 of 2017, decided on 5 March 2020 (Bombay HC). 

1268. Haryana State Electronics Development Corp Ltd v Seema Sharma, AIR 2009 SC 2592 : (2009) 7 SCC 311. 

1269. Haryana State Electronics Development Corp Ltd v Seema Sharma, AIR 2009 SC 2592, para 8 at 
p 2593 : (2009) 7 SCC 311. 
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Power of High Court to determine issue of fact Sec 103 1297 


agreement was held to be a license. It was there also before the lower appellate court but it was 
not adjudicated upon. When the core issue is not adjudicated upon, it results in a substantial 
question of law under section 100, CPC.!?”! 


Although the core issue of tenancy arose before the first appellate court the same was not 
adjudicated upon and in the circumstances, the high court was right in invoking section 103, 
CPC."*” In the case of Santosh Hazari v Purushottam Tiwari,'*” it has been held that whether a 
question of law is a substantial question of law in a case will depend on facts and circumstances 
of each case, the paramount consideration being the need to strike a balance between obligation 
to do justice and necessity to avoid prolongation of any dispute. In that matter, the Supreme 
Court found that an important issue had arisen for determination before the first appellate 
court whether dependent had made out the case of adverse possession and whether the suit 
filed by the plaintiff was liable to be dismissed as barred by time under Article 65 of the 
Limitation Act, 1963, which issue was decided by a cryptic order passed by the first appellate 
court, and in the circumstances, the Supreme Court took the view that failure to decide the 
core issue gives rise to a substantial question of law. 


[s 103.9] Concurrent findings 


Concurrent findings recorded by the trial court and the first appellate court cannot be 
interfered with in second appeal by wrongly attributing perversity to the findings where the 
findings are amply supported by reasons.'?”* Where the attitude of lower courts about the non- 
existence of tenancy is not found to be perverse, the high court cannot set aside the finding in 
second appeal.'?”° 


In a concurrent finding of fact, whereas recorded on the basis of the commissioner's plan 
and report that water from a stream was not diverted into the well, it was held that being a 
concurrent finding, it would not be interfered with in the second appeal.'?”° 


It has been reiterated that interference in second appeal is not permissible unless such 
findings are based on no evidence or are perverse where there are concurrent findings of the 
courts below on a pure question of fact. !?7 


A concurrent finding of fact based on a discussion of evidence that there was no unity 
of title and possession in favour of the plaintiff cannot be disturbed in second appeal.'?”8 
Similarly, a finding of the trial court that the tenant had not tendered the rent and, therefore, 
there was a consequent default for the purpose of Bihar Rent Act, 1947 cannot be re-opened in 
second appeal.'””? Finding of the lower court that the marriage had broken down irretrievably 
and should be dissolved under section 2(ix) of the Dissolution of Muslim Marriages Act, 1939 
cannot be also interfered with in second appeal.'”*° 
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[s 103.10] Non-examination of plaintiff 


However, where the plaintiff was not examined and there was no cogent explanation for 
the non-examination, the matter will fall under section 103(b) of the CPC. Such a finding of 
fact which has been wrongly determined by both the courts below by reason of a decision on a 
question of law as is referred to in section 100, can definitely be looked into by the high court 
in exercise of its power under section 103 read with section 100 of the CPC.'*" 


[s 103.11] Plea for first time in second appeal 


In a suit for eviction, the tenant did not controvert ending of tenancy month on the last day 
of the calendar month either in his reply to the notice or in the two courts below. It was held 
that the high court could not permit the tenant in the second appeal to challenge that basis 
and try the issue of fact itself.!?* 


The question of legal necessity is purely a question of fact. Where specific grounds affecting 
the validity of a sale have been pleaded at the stage of trial, but the absence of legal necessity 
has not been pleaded, the parties cannot raise a stand on the question of legal necessity for the 
first time in appeal. The appellate court cannot allow such a plea to be raised before it for the 
first time without the same having been advanced in the pleadings. 


[s 103.12] Reopening of Issue 


In a suit for specific performance of a contract of sale, the trial court found that possession 
had not been delivered. However, the lower appellate court wrongly assumed that the trial 
court had found that the possession had been delivered. It was held that the high court in 
second appeal could reopen the issue as the decision of the first appellate court was obviously 
wrong.” 


[s 103.13] Bhumiswami 


In a particular case the finding of the appellate court that the suit land was mortgaged 
by the defendant was not based on evidence, as it was the plaintiff who was recorded as 
“Bhumiswami” in respect of the land and the defendant was never recorded as Bhumiswami in 
relation to it. Secondly, as regards findings of adverse possession of defendants for more than 
12 years, no material was pointed out to show that the defendant was in adverse possession. It 
was held that the findings could not be sustained in law.'*® 


[s 103.14] Executing Court 


The question whether appellants were only liable to pay decretal amount was not considered 
to be subject matter of a suit under O XXI, rule 63 and it was not allowed to be raised in second 
appeal in that suit. The courts felt it should have been raised before the executing court.” 
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[S 104] Orders from which appeal lies.—(1) An appeal shall lie from the 
following orders, and save as otherwise expressly provided in the body of this Code or 
by any law for the time being in force, from no other orders: — 

1287 Pe) 


'288(() an order under section 35A;] 


289 (#2) and order under section 91 or section 92 refusing leave to institute a suit of 
the nature referred to in section 91 or section 92, as the case may be;] 
(g) an order under section 95; 
(4) an order under any of the provisions of this Code imposing a fine or 


directing the arrest or detention in the civil prison of any person except 
where such arrest or detention is in execution of a decree; 


(i) any order made under rules from which an appeal is expressly allowed by 


rules: 


32[ Provided that no appeal shall lie against any order specified in clause (ff) save on 
the ground that no order, or an order for the payment of a less amount, ought to have 
been made]. 


(2) No appeal shall lie from any order passed in appeal under this section. 


SYNOPSIS 


[s 104.1] Section to be read as a whole.......... 
[s 104.2] Section 100, Section 104 and 


[s 104.14] Interlocutory Order ...........ceseeeeeee 
[s 104.15] Order granting injunction.............. 1305 
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[s 104.1] Section to be read as a whole 


Section 104 has to be read as a whole. Merely reading sub-clause (2) by ignoring the saving 
clause in sub-section (1) would lead to a conflict between the two sub-clauses. Read as a whole 
and on well-established principles of interpretation it is clear that sub-clause (2) can only apply 
to appeals not saved by sub-clause (1) of section 104. The finality provided by sub-clause (2) 
only attaches to orders passed in appeal under section 104, i.e., for those orders against which 


1287. Clauses (a) to (f) omitted by Act 10 of 1940, section 49 and Sch III. 
1288. Inserted by Act 9 of 1922, section 3. 
1289. Inserted by Act 104 of 1976, section 41 (w.e.f. 1-2-1977). 
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an appeal under “any other law for the time being in force” is not permitted, section 104(2) 
would not thus bar a Letters Patent Appeal.’ 


[s 104.2] Section 100, Section 104 and O XLIII, Rule 1 


See matter under the same heading in section 100. 


[s 104.3] Appealable order 


This section and O XLIII, rule 1, contain a full list of appealable orders. The words, “save 
as otherwise expressly provided in the body of this Code or by any law for the time being in 
force”, were added in 1908.” 


The right of appeal given under clauses (ff), (g) and (h) is independent of the one conferred 
by O XLIII, rule 1, under clause (i) and is not controlled by it.” Order XLIII, rule 1 provides 
for an appeal from certain orders under the provisions of section 104, CPC. Thus, appeals 
under O XLIII, rule 1 are appeals under the provisions of section 104.1 


In a case relating to religious trust under section 92 of the Code permission to sell the 
property of the Math was sought which was accorded by the district judge. An appeal against 
the said order granting permission was filed before high court. The appeal was dismissed by 
the high court on the ground that the appellant had no docus standi as he was a stranger to the 
said application. It was held by the high court that the appellant was in-charge of another Math 


and as such cannot be said to be person who is not aggrieved.'*” 


[s 104.4] Special Statutes 


By reason of section 104 of the CPC, the bar of appeal under a special statute is saved. 
A plain reading of section 104 would show that an appeal shall lie from an appealable order 
and no other order save as otherwise expressly provided in the body of this Code of or by any 
law for the time being in force. Section 104 of the CPC merely recognises appeals provided 
under special statute. It does not create a right of appeal as such. It does not, therefore, bar 
any further appeal also, if the same is provided for under any other Act, for the time being in 
force. Whenever the statute provides such a bar it is so expressly stated, as would appear from 
section 100A of the CPC.'’” 


Sub-section (2) of section 104 of the CPC provides that no appeal shall lie from any order 
passed in appeal under “this Section”. This also shows that if appeal is provided for under any 
other law, section 104 of the CPC would have no application.'*”° 


[s 104.5] From no other order 


An order which amounts to a decree within section 2(2) does not fall within this section and 
is open to appeal under section 96. Thus, an order pronouncing abatement of a suit is a decree 


1290. PS Sathappan v Andhra Bank Ltd, AIR 2004 SC 5152 : (2004) 11 SCC 672. 
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and is, therefore, appealable under section 96.'*”’ However, where it is not a decree within 
section 2(2), no appeal lies against it except as provided in this section. The following orders 
have thus been held to be not appealable: 


(i) an order under O I, rule 3, holding that the suit is bad for multifariousness and 


asking the plaintiff to elect; 


1298 


(ii) an order holding that the court has jurisdiction to try the cause;!?” 


(iii) 
(iv) 
(v) 


(vi) 


(vii) 


(viii) 
(ix) 
(x) 
(xi) 


an order appointing a commissioner to ascertain mesne profits;'*”° 
an order under O XXXVII, rule 3, granting, or refusing to grant, leave to defend;!>”! 


an order made in execution proceedings on objection raised by the judgment- 


debtor under O XXI, rule 90; 


an order passed under section 151, since such an order is not included in the 
category of appealable orders;'*°? 


an order disposing of a miscellaneous appeal. 


Interlocutory order passed under O XXII, rule 10 in a revision, substituting party 
in execution proceedings.!*” 

Order declining to review the final order passed by single judge in writ proceedings. '*”° 
Order granting or rejecting injunction,'*” 


Interlocutory order in civil miscellaneous appeal under section 104 of the CPC.!3° 


[s 104.6] Clauses (a)—(f) 


Clauses (a)-(f) have been annulled by the Arbitration Act, 1940 (Now repealed by the 
Arbitration & Conciliation Act, 1996). They were: 


1297. 
1298. 
IZI, 
1300. 
1301. 
1302. 
1303. 
1304. 
1305. 
1306. 
1307. 
1308. 


(a) 


(b) 
(c) 
(d) 
(e) 


(f) 


an order superseding an arbitration where the award has not been completed within 
the period allowed by the court; 


an order on an award stated in the form of a special case; 
an order modifying or correcting an award; 
an order filing or refusing to file an agreement to refer to arbitration; 


an order staying or refusing to stay a suit where there is an agreement to refer to 
arbitration; 


an order filing or refusing to file an award in an arbitration without the intervention 
of the court. 
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[s 104.7] Clause (ff) 


This clause was inserted in the section by Act 9 of 1922. (See the proviso to sub-section (1)). 


[s 104.8] Clause (ffa) 


This clause has been added in the section by the Amendment Act, 1976 to incorporate 
consequential changes in view of the amendments effected in sections 91 and 92. 


[s 104.9] Clause (h) 


An appeal lies from an order of arrest before judgment.” 


[s 104.10] Clause (i) 


Section 104 of the CPC has to be read in juxtaposition with O XLIII of the Code. While 
section 104 provides for appeal from orders passed under the Code, rule 1 of the O XLIII 
enumerates those orders from which an appeal lies. Explaining the ambit of section 104 of the 
Code, a Full Bench of the Andhra Pradesh High Court observed as follows: 

33. Section 104, on the other hand, is neither, general, not residuary in nature. It is 
only those orders, which answer the descriptions contained in its class, that are appealable 
under it. Section 104, as it stands now, provides for appeals against five categories of orders. 
There is no dispute that an order under Rule 158 does not fall into clauses (ff), (ffa), (g), 
and (h). An effort can certainly be made to bring it within the purview of clause (i) of sub- 
section (1), since it is an order made under a Rule. This effort would certainly have been 
successful, had the clause been “any order made under Rules”, without anything further. 
The subsequent part of the clause, which obviously refers to Order 43, CPC, restricts 
its scope. In none of the clauses contained in Rule 1 of Order 43, an order passed under 


Rule 58 of Order 21, finds place.’ 


Thus, it is clear that every order passed under the Rules cannot be brought within the ambit 
of section 104. 


Therefore, a question arises, whether an order passed under rule 58 of O XXI would be 
appealable under O XLIII. Sub-rule (4) of rule 58 of O XXI directs that the orders passed 
under sub-rule (3) thereof shall have the force of a decree. An interpretation to the contrary 
would have the effect of setting at naught, the intention of the Parliament in attributing 
characteristics of a decree to an order.” 


The above-mentioned Full Bench decision further went on to observe as follows: 


32. Once it emerges that an order passed under Rule 58 of Order 21 is conferred the 
status of a decree, in the particular context of appeal, Section 96 gets attracted. Section 96 
does not enumerate the types of decrees that can fall into its fold. Once the outcome 
of adjudication partakes the character of a decree, it gains an entry into the realm of 
Section 96.'7!” 


An order abating a suit against one legal representative in its entirety against the rest of 
the legal representatives, in fact, determines the rights of parties conclusively and as such 


1309. Syed Hoosen v Chettiar, AIR 1924 Rang 361 : (1924) 2 Rang 362. See O XVI, rules 10, 12, 17 and 21 
summoning and attendance of witnesses; O XXVI, rule 17 (attendance and examination of witnesses 
before commissioner); O XXXIX, rule 2, sub-rule (3) (disobedience of injunction). 

1310. Gurram Seetharam Reddy v Gunti Yashoda, AIR 2005 AP 95 : (2004) 6 Andh LT 111 (FB). 
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falls within the definition of “decree” and is appealable under section 96 of the Code. Even 
otherwise if no finding is recorded regarding rights of parties finally, it can be treated as an 
“order dismissing suit as abated”. So it will be appealable under section 104 CPC.'*"” 


No appeal shall lie under O XLIII, rule 1(r) against order rejecting application under 
O XXXIX, rule 2-A. Sub-rule (r) has been substituted by a new sub-rule wherein rule 2-A has 
been omitted by the amendment introduced by Bombay High Court by notification dated 
15 September 1983.4 


Section 104 (1) (i) CPC clearly states that an appeal will lie from any order made under 
rules. Thus, the words, “order made under rules” clearly takes one to O XLIII, rule 1 CPC 
O XLIII, rule 1 (u) permits the filing of an appeal against an order remanding the case under 
rule 23 A of O XLI CPC In this view of the matter, an appeal would lie against an order 
remanding the case under section 104 CPC. Hence, an appeal would certainly lie to the Board 
under section 225 of the Rajasthan Tenancy Act, 1955 from an order of the RRA remanding 
the case to the Assistant Collector.'*"” 


The recall application has been filed on the ground that the second appeal is not maintainable 
against a remand order in view of the provisions of O XLIII, rule 1 (u) of the CPC. The 
appeal under O XLIII, rule 1(u) can only be heard on the grounds a second appeal is heard 
under section 100. There is a difference between maintainability of an appeal and the scope 
of hearing of an appeal. Thus, second appeal is not maintainable against the remand order. '?'6 


[s 104.11] Proviso 


The proviso was inserted in the section by Act 9 of 1922. 


[s 104.12] Sub-section (2) 


In case an appellate court, while dealing with an appeal filed under section 104(1) read with 
O XLIII rule 1 of the CPC, against an order passed by the trial court in a pending suit passes 
an order, and such order passed by the appellate court in such an appeal is covered under any 
of the clauses (a) to (w) of rule 1 of O XLIII then no further appeal under section 104(1) read 
with O XLIII, rule 1 of the CPC will lie against such an order of the appellate court in view of 
the bar created by sub-section (2) of section 104 of the CPC.» 


Thus, if an appeal is preferred under O XLIII, rule 1(a), to an order under O VII, rule 10 
returning a plaint to be presented to the proper court, and an order is made in appeal remanding 
the case under O XLI, rule 23 no appeal lies from such order,'*'* neither does it lie from an 
order by the appellate court setting aside an ex parte decree,'*!” nor from an order of ad interim 
injunction passed by an appellate court during the pendency of an appeal against rejection of 


1313. BG Thimmaiah v KA Narayana Shetty, 2007 AIHC 1155 : (2007) 4 Kant LJ 611. 

1314. Bholeshankar Awas Gruha Nirman Sahakari Sanstha Maryadit v Om Prakash Malviya, (2008) 5 All MR 
584 : (2008) 5 Mah LJ 952. 
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1318. Naubat Singh v Baldeo Singh, (1911) 33 All 149; Chhubu Mian v Harcharan Das, (1912) PR No 119, 
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an application for temporary injunction by the trial court.'2? Where the appellate court, while 
dealing with an appeal filed under section 104 (1) read with O XLIII, rule 1, clause (r) of 
the CPC passes an order allowing the appeal, setting aside the order of the trial court and 
granting injunction in favour of the appellant, such an order passed by the appellate court will 
apparently be covered under section 104(1) read with O XLIII, rule 1, clause (r) of the CPC 
and therefore, such an order will be appealable under the said provisions. However, in view of 
the bar created by sub-section (2) of section 104 no further appeal may be filed against the said 
order passed by the appellate court.” 


When an application is made under O IX, rule 13 of the CPC for setting aside an ex 
parte decree, if such an application is rejected then alone an appeal would lie under O XLIII, 
rule 1(d) of the CPC. Section 104 of the CPC which is a charging section for preferring an 
appeal from orders, makes it clear that an appeal would lie from the following orders “save 
otherwise expressly provided in the body of the Code or by any law for the time being in 
force”, from no other order and section 104 (2) of the CPC prohibits that no appeal shall lie 


from any order passed in appeal under this section. !?? 


Where an application is filed under O XXI, rule 58, read with section 151 of the Code was 
dismissed and instead of filing regular appeal against the said order, civil miscellaneous appeal 
was filed, it was held by the Andhra Pradesh High Court that the filing of the miscellaneous 


appeal was misconceived and no further second appeal would be maintainable.’’”° 


Where the appellate court during the pendency of the regular first appeal before it under 
section 96 of the CPC, passes an order of the nature mentioned in any of the clauses (a) to 
(w) of rule 1 of O XLIII, then an appeal will lie against such an order under section 104(1) 
read with O XLIII, rule 1 of the CPC. Such an appeal will lie to the high court in view of 
the provisions of section 106 of the CPC. In case a regular first appeal has been filed under 
section 96 of the Code, and the appellate court passes an order during the pendency of such a 
regular first appeal, then such an order will not be covered under sub-section (2) of section 104 
of the CPC. This is because, sub-section (2) of section 104 of the CPC is confined only to 
an order passed in an appeal filed under section 104. And the bar created by sub-section (2) 
of section 104 will not apply to such an appeal. Thus, where in a suit for partition. during 
pendency of first appeal an injunction order was passed by the lower appellate court under 
O XXXIX, rules 1 and 2 read with section 107(2) of the CPC and subsequently by the 
impugned order, the order of injunction was vacated, such an order vacating the injunction 
order and rejecting the application for recall of that order would evidently be an order under 
O XXXIX, rule 4 read with section 107(2) of the CPC passed by the lower appellate court 
during the pendency of the regular first appeal under section 96. Hence, an appeal would lie 
under O XLIII, rule 1(r) to the high court against the impugned order passed by the lower 
appellate court vacating the injunction order and rejecting the recall application.'*”* 


Though reference to this section is made in O XLIII, rule 1, the right of appeal given 
against orders enumerated in O XLIII, rule 1 is subject to the stipulation contained in this sub- 
section. Where, however, the order amounts to a decree within section 2(2), a second appeal 
will lie under section 100 of the CPC." This should now be read subject to the restrictions 


1320. Kalashasti v PC Munuswami Chetti, AIR 1975 Mad 3; Hari Damu v P Pereira, AIR 1975 Goa 15. 

1321. Mohd Tahir Khan v Mohd Yunus Khan, AIR 2006 (NOC) 1393 (All) : (2006) 5 All LJ 393. 

1322. M Radheshyam Lal v Shailesh, AIR 2005 Mad 93 : (2004) 4 Mad LJ 535 (DB). 

1323. Tadkapalli Shankar v Ramaswamy, (2009) 3 Andh LD 639. 

1324. Mohd Tahir Khan v Mohd Yunus Khan, AIR 2006 (NOC) 1393 (All) : (2006) 5 All LJ 393. 

1325. Battu Ramiah Latchayya v Veeriah, AIR 1961 AP 112 : (1960) 2 Andh WR 4 : (1960) Andh LT 557; 
Hiral Lal v Champa, AIR 1955 All 226. 
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placed on the right of second appeal under section 100 as amended by the Amendment Acts 
1999 and 2002. This sub-section did not take away until recently the right of appeal conferred 
by clause 15 of the Letters Patent.'*’° 


[s 104.13] Section 154 


There are some orders which were appealable under section 588 of the repealed CPC but 
which are not appealable under this section. As to these, it is provided by section 154 that 
where the right to appeal has already accrued to a party before the commencement of this 
CPC, such right shall not be affected by anything contained in this Code. But section 154 
has been repealed by section (2) and Sch I of the Repealing and Amending Act (48 of 1952). 


[s 104.14] Interlocutory Order 


No appeal is competent against an interlocutory order of an Accidents Claims Tribunal (for 
example, refusal to set aside an ex parte order) because its interlocutory orders are not made 
appealable and section 104 or O XLIII, rule 1 have not been made applicable to such tribunals 
under rule 21 of the UP Motor Accidents Claims Tribunals Rules 1967.7 


Appellate court passed an interim injunction in appeal against the decree of the trial court. 
It was held that the order was appealable under O XLIII, rule 1(r), read with section 104(1) 
and was not hit by section 104(2). The case was not where, against the order under O XXXIX, 
rules 1 and 2 by the trial court, an appeal was preferred to the district court and, as against the 
orders of the district court, the matter was carried to the high court. Therefore, the case did 
not come within the mischief of section 104(2) of the CPC, but fell squarely under O XLIII, 
rule 2(r).'*”8 


[s 104.15] Order granting injunction 


It is pertinent to note that under clause (a) of sub-section (2) of section 2 of the CPC “any 
adjudication from which an appeal lies as an appeal from an order” is specifically excluded 
from being a decree. Since an order passed under O XXXIX, rules 1 and 2 of the CPC is an 
appealable order under section 104 read with O XLIII, rule 1(r) of the CPC, it comes within 
the purview of the exclusion under clause (a) of section 2(2) and consequently it cannot be 
treated as a “decree” within the meaning of section 2(2) of the CPC. Therefore the irresistible 
conclusion is that O IX, rule 13 of CPC cannot be invoked for setting aside an order of ex parte 
temporary injunction passed under O XXXIX, rules 1 and 2. 


However, it is open to the respondents to file an application under O XXXIX, rule 4 of the 
CPC seeking to set aside the ex parte order under O XXXIX, rule 1.'*” 


Clause (i) of sub-section (1) of section 104 provides that an appeal shall lie against an 
order made under rules from which an appeal is expressly allowed by rules. An appeal under 
O XLIII, rule 1 shall lie against the first order because the rule says that such an appeal shall be 


permissible. The law nowhere says that even against appellate order granting or rejecting the 


1326. Ruldu Singh v Sanwal Singh, AIR 1922 Lah 380 : (1922) 3 Lah 188. See notes below “Letters Patent 
Appeal”. 

1327. Om Prakash v Pukmini Devi, AIR 1982 All 389. 

1328. K Gangulappa Naidu v K Gangi Naidu, AIR 1982 AP 284. 

1329. Metta Chandra Sekhara Rao v Ganga Ram, AIR 2003 AP 378. 
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injunction, a second appeal is maintainable in the high court under sub-rule (2) above clearly 
bars an appeal against the appellate order.'**° 


[s 104.16] Order under O XXXIX, Rule 2A 
An appeal shall lie from any order passed under O XXXIX, rule 2A of the CPC and there is 


no limitation whatsoever in the rule itself as to the nature of the order passed under this rule. 
The restricted meaning that in case where the trial court has refused to initiate action under 


O XXXIX, rule 2A of the CPC does not flow from the provision of the above noted rule.'**! 


[s 104.17] Orders under the Hindu Marriage Act, 1955 


Section 28 of the Hindu Marriage Act, 1955 provides that all decrees and orders passed 
under the Act “may be appealed from under any law for the time being in force”. It has been 
held that this section does not itself confer a right of appeal against orders passed in proceedings 
under the Act, that is governed by the “law for the time being in force”, which is the CPC; 
that when the order amounts to a decree, it is appealable as a decree; and that in other cases 
there is no right of appeal unless the order falls within this section of O XLIII, rule 1, and that 
accordingly no appeal lies against an order granting or refusing to grant interim maintenance 
pendente lite!” It has, however, been held that for purposes of court fees an appeal under the 
Act cannot be equated with one under the CPC.’ 


[s 104.18] Order Substituting Party Under O XXII, Rule 10 


Section 104(2) creates a bar against filing an appeal against an order passed in appeal under 
that section. In other words, if an order under O XXII, rule 10, CPC, is passed in an appeal 
under the provisions of section 104 no further appeal against that order would lie in view of 
the bar created under section 104(2). There is no such bar created specifically in the CPC 
in respect of such an order passed in a revision. However, a revision is a part of the ordinary 
appellate jurisdiction of the court. Both appeals as well as revisions are creatures of statute and 
they are maintained before a superior court against an order passed by a subordinate court.'** 


It was held by the Hon’ble Supreme Court that the revisional jurisdiction is a part of the 
general appellate jurisdiction of a court. It is inconceivable that while the legislature precluded 
an appeal from an appellate order, it permitted an appeal from an order passed in revision.’ 


There is a second aspect of the matter. A Full Bench of the Allahabad High Court in 
Chandra Deo Pandey v Sukdeo Rai and others has taken a view that the provisions of O XXII 


are not applicable to revision.” 


Applications for substituting a party would therefore be maintainable in the case of a revision 
under the provisions of section 151, CPC. The effect of this legal position would be that 
appeals under O XLIII, rule 1(1) can logically be filed only if an order under rule 10 of O XXII 


1330. Motilal Ramdev v Bhandari, AIR 2002 CHG 6. 

1331. Rajinder Kaur v Sukhbir Singh, AIR 2002 P&H 12. 

1332. Prithivi Raj Sinhji v Bai Shiv Prabhakumari, AIR 1960 Bom 315 : 62 Bom LR 47: 
Saraswati v Krishnamurthi, AIR 1960 AP 30 : (1959) 2 Andh WR 449; Mohan Rani v Mohan Lal, 
(1965) J&K 88. 

1333. pre » Gope v Sarbo Gopain, AIR 1962 Pat 489. 

1334. Rameshwar Nath Sinha v Narsingh Sahai, AIR 2002 All 113. 

1335. Shankar Ramchandra Abyankar v Krishnaji Dattatreya, AIR 1970 SC 1 : (1969) 2 SCC 74. 

1336. Chandra Deo Pandey v Sukdeo Rai, AVR 1972 All 504; see also Surat v Bhrigunath Upadhyay, 1989 All LJ 795. 
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is passed in a suit pending trial. No such appeal would lie against an order under rule 10 of 
O XXII in a pending appeal on account of the bar created under section 104(2) of CPC. Thus, 
the provisions of O XLIII, rule 1(1) have to be read as being applicable only to an order under 
rule 10 of O XXII passed in a suit at the trial stage. 


There is a third aspect of the matter. Against a final order passed in a revision, no appeal 
lies. Even a revision will not lie. As such, it is not conceivable that even though an appeal does 
not lie against the final order in the revision, an appeal would lie against an interlocutory order 
disposing of an application under O XXII, rule 10 of CPC in a revision.'*”” 


[s 104.19] Order Remanding Case for Fresh Decision by Trial Court 


The order in appeal passed by the learned additional district judge remanding the case to 
the learned civil judge for a decision on merit in accordance with law. An appeal from this 
order falls within the category of an appeal from an order as described in O XLIII, rule 1(u) 
of the CPC. There was no dispute that had the learned additional district judge confirmed the 
decree, a second appeal could have been filed to the high court. Since the decree passed by the 
learned civil judge was not confirmed but was in fact set aside and the matter remanded for 
a decision in accordance with law, it would squarely be covered by the aforesaid provision of 
O XLIII of the CPC. Reference in this context may also be made to section 104(1)(i) of the 
CPC whereby an appeal is provided from any order made under the rules from which an 
appeal is expressly allowed. There is, therefore, no difficulty in holding that the appeal filed by 
the appellants against the said remand order is maintainable whether the registry chooses to 
call it a first appeal or a second appeal or give it some other nomenclature is not the concern of 
the appellants. For convenience, the registry has described the appeal as a first appeal. As long 
as it is maintainable in the high court, its description is of no consequence.'*** 


[s 104.20] Letters Patent Appeal 


If a right of appeal is provided for under the Act, the limitation thereof must also be 
provided therein. A right of appeal which is provided under the Letters Patent cannot be said 
to be restricted. Limitation of a right of appeal in absence of any provision in a statute cannot 
be readily inferred." 


While determining the question as regards clause 15 of the Letters Patent, the court is 
required to see as to whether the order sought to be appealed against is a judgment within the 
meaning thereof or not. Once it is held that irrespective of the nature of the order, meaning 
thereby whether interlocutory or final, a judgment has been rendered, clause 15 of the Letters 
Patent would be attracted. 


The orders passed under section 299 of the Indian Succession Act, 1925, may be an 
interlocutory order determining the rights of the parties or a final order. When a final order is 
passed in a contentious suit, as would be evident from the provisions contained in section 295 
of the Act, the procedures of the CPC are required to be followed. Therefore, a final order 
passed between the parties adjudicating upon the rights and obligations which are binding 
between the parties thereto and are enforceable, although may not be, stricto sensu, a decree 


1337. Rameshwar Nath Sinha v Narsingh Sahai, AIR 2002 All 113; see also Jaipur Chit Fund Pvt Ltd v Dwarka 
Dinesh Dayal, AIR 1979 All 218 : 1979 All LJ 685 (FB). 

1338. Rajinder Singh v Pushpa Devi Bhagat, AIR 2004 Del 228. 

1339. Subal Paul v Malima Paul, AIR 2003 SC 1928 : (2003) 10 SCC 361. 

1340. Subal Paul v Malima Paul, AIR 2003 SC 1928 : (2003) 10 SCC 361. 
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within the meaning of section 2(2) of the CPC but it is beyond any cavil that the same would 
be a judgment within the meaning of section 2(9) thereof. 


An order of removal of executor under section 301 of the Succession Act, 1925 is not 
a discretionary order since it requires finding of misconduct. It amounts to judgment and 
therefore Letters Patent Appeal against the same would be maintainable.'* 


Clause 15 of the Letters Patent provides that an appeal lies from every “judgment” of a 
single judge of the high court in the exercise of its original civil jurisdiction to other judges 
of the court. There was a conflict of decisions under the Code of Civil Procedure, 1882 as to 
the effects of section 588 upon section 15 of the Letters Patent. The High Courts of Calcutta, 
Madras and Bombay held, following a decision of the Privy Council,” that section 588 did 
not take away the right of appeal given by clause 15 of the Letters Patent.'** On the other 
hand, it was held by the Allahabad High Court, on a different reading of the Privy Council 
case referred to above, that section 588 took away the right of appeal given by the Letters 
Patent.!™ It is submitted that the words “save as otherwise expressly provided by any law for 
the time being in force” include the Letters Patent, and that they were added into the present 
section to give effect to the Calcutta, Madras and Bombay decisions. This is the view taken 
by the Lahore!™46, Madras!” and Nagpur High Courts'*“*. The High Court of Allahabad, 
however, adhered for a time to its previous view even in cases under the present Code.'*”° 
But it has been subsequently held by the Allahabad High Court that under clause (10) of the 
Letters Patent as amended in 1929, an appeal lies from the order of the single Judge passed in 
appeal from order.'**° However the new section 100A inserted in the Code by the Amendment 
Act, 1976 debars any Letters Patent appeal from any judgment, decision or order passed by a 
single Judge of the high court in a second appeal heard and decided by him. Section 104 (2) 
applies to Letters Patent appeals also.'*°! Section 104 applies to internal appeals in the high 
court.'*” Section 104 (2) applies to Letters Patent Appeals also. However, where an appeal is 
filed before a single Judge of the high court under O XLIII, rule 1 (s) read with section 104 
(1) no Letters Patent appeal is maintainable.’ Where an order under O XXXIX or O XL, 
CPC is passed by a single Judge of the high court in appeal under section 104, CPC, then 
section 104 (2) bar a Letters Patent Appeal. The order contemplated by section 104 (2) need 
not be an order finally disposing of the appeal. Section 104 (2) does not speak of “an order 
disposing of an appeal”. Court cannot re-write the section in that manner.'** Effect must also 
be given to legislative intent of introducing section 4, CPC and the words “by any law for the 
time being in force” in section 104(1). This was done to give effect to the Calcutta, Madras and 
Bombay views that section 104 did not bar a Letters Patent. As appeals under “any other law 


1341. Subal Paul v Malima Paul, AIR 2003 SC 1928 : (2003) 10 SCC 361. 
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for the time being in force” undeniably include a Letters Patent Appeal, such appeals are now 
specifically saved. Section 104 must be read as a whole and harmoniously. If the intention was 
to exclude what is specifically saved in sub-clause (1), then there had to be a specific exclusion. 
A general exclusion of this nature would not be sufficient. We are not saying that a general 
exclusion would never oust a Letters Patent Appeal. However, when section 104(1) specifically 
saves a Letters Patent Appeal then the only way such an appeal could be excluded is by express 
mention in section 104(2) that a Letters Patent Appeal is also prohibited.'*” 


A specific exclusion may be clear from the words of a statute, even though no specific 
reference is made to Letters Patent. But where there is an express saving in the statute/ 
section itself, then general words to the effect that “an appeal would not lie” or “order will be 
final” are not sufficient. In such case, i.e., where there is an express saving, there must be an 
express exclusion. Sub-clause (2) of section 104 does not provide for any express exclusion.'**° 


[s 104.21] Letters Patent Appeal—Relative Position Under Section 100 A 
and Section 104 


The present section 100A was amended in 2002 from the earlier section 100A, introduced 
in 1976. 


See “Specific exclusion of Letters Patent Appeal” under section 100A, Syn. 8 
Now by virtue of section 100A, no Letters Patent Appeal would be maintainable. 


However, it is an admitted position that the law which would prevail would be the law 
at the relevant time. At the relevant time, neither section 100A nor section 104(2) barred a 


Letters Patent Appeal. 


Applying the above principle, the appeal under clause 15 of the Letters Patent is an appeal 
provided by a law for the time being in force. Therefore, the finality contemplated by sub- 
section (2) of section 104 did not attach to an appeal passed under such law. 


[s 104.22] Supreme Court Appeal 


The provision in sub-section (2) dealt with internal appeals within the limits of India. It 
did not take away the general right of appealing to the Supreme Court given by section 109. 
A applies to the district judge of East Berar under Sch II, para 20 to file an award in Court. B 
opposes the application. The district judge makes an order refusing to file the award. An appeal 
from the order [see clause (f)] to the Judicial Commissioner. The Judicial Commissioner makes 
an order filing the award. B appeals to the King in Council from this order of the Judicial 
Commissioner. Was the appeal to the King competent? Yes, for though no second appeal 
would lie to the high court by reason of the provisions in sub-section (2), an appeal would lie 
before the King in council under section 109 of Code.'*** Similarly though no second appeal 
lies from an order passed on appeal from the order specified in O XLIII clause‘(i), an appeal 
would have laid to the King in Council under section 109 of the Code.'* These decisions 
would, it is submitted, apply to appeals to the Supreme Court but subject to the conditions 
prescribed in section 109. (See Articles 133 and 134A of the Constitution). 


1355. PS Sathappan v Andhra Bank Ltd, AIR 2004 SC 5152 : (2004) 11 SCC 672. 
1356. PS Sathappan v Andhra Bank Ltd, AIR 2004 SC 5152 : (2004) 11 SCC 672. 
1357. PS Sathappan v Andhra Bank Ltd, AIR 2004 SC 5152 : (2004) 11 SCC 672. 
1358. Ramlal v Kishanchand, AIR 1924 PC 95: (1924) 51 IA 72:51 Cal 361. 
1359. Ramlal v Kishanchand, AIR 1924 PC 95 : (1924) 51 IA 72: 51 Cal 361. 
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[S 105] Other orders.—(1) Save as otherwise expressly provided, no appeal 
shall lie from any order made by a Court in the exercise of its original or appellate 
jurisdiction; but where a decree is appealed from any error, defect or irregularity in any 
order, affecting the decision of the case, may be set forth as a ground of objection in 
the memorandum of appeal. 


(2) Notwithstanding anything contained in sub-section (J), where any party 
aggrieved by an order of remand !°°[* * *] from which an appeal lies does not appeal 
therefrom, he shall thereafter be precluded from disputing its correctness. 


SYNOPSIS 


[s 105.1] Changes in the Section...............+- [s 105.7] Interlocutory Orders in 

[s 105.2] “Scope of the 'Sechoni tan... .rs 1310 Execution Proceedings ........-..--+++++ 1315 

ie 107 AbeiSub: Section (Wiai-seesions..5i5.. 1312 | [s 105.8] Sub-section (2): Appeal from 

[s 105.4] “Affecting the decision of Order of Remand...........000++seeeeeee0e 1316 
ET ee ee) T O 1312 | [s 105.9] Non-Appealable Orders of 

[s 105.5] Error, Defect or Irregularity ........... 1314 ro Rah ae aa A 2 1317 

[s 105.6] Where a Decree is Appealed [s 105.10] Privy Council Appeal: Supreme 


BEE.. VAMA r gO... ae Court Appall. LL. A. 1317 


[s 105.1] Changes in the Section 


This section corresponds with section 591 of the Code of Civil Procedure 1882, except in 
the following particulars: 


(a) Sub-section (2) was added in 1908.1 


(b) Section 591 contained the words “in any such order” after the word “irregularity” in 
sub-section (1). The word “such” was omitted in 1908 as the expression “such order” 
gave rise to a contention in some cases before the Privy Council that section 591 


applied to non-appealable orders only, a contention that was overruled by the Privy 
Council. 


(c) The Amendment Act, 1976 has deleted the words “made after the commencement 
of this Code” occurring after the words “by an order of remand” in sub-section (2) 
on the ground that they are no longer necessary. 


[s 105.2] Scope of the Section 


An interlocutory order made in a suit is either appealable (section 104) or not appealable. 
This section, like the corresponding section 591, applies to any order, that is, to appealable 
as well as non-appealable order. Where an interlocutory order is appealable, the party against 
whom the order is made is not bound to prefer an appeal against it, but he may make the 
irregularity in the order a ground of objection in the memorandum of appeal where an appeal is 
preferred from the decree in the suit in which the order was made. In other words, section 105 
allows an appealable order, which has not been appealed from, to be made the subject of appeal 
in an appeal from the decree. There is no law prevailing in India which renders it imperative 


1360. The words “made after the commencement of this Code” omitted by Act 104 of 1976, section 42 
(w.e.f. 1-2-1977). 

1361. See notes below under “sub-section (2)”: appeal from order of remand. 

1362. Satyadhayan v Deorajin Debi, AIR 1960 SC 941; Sankara Menon ù Gourikutty Amma, AIR 1978 
Ker 211. 
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upon a party to appeal from every interlocutory order by which he may conceive himself 
aggrieved under the penalty and if he does not do so, of forfeiting forever the benefit of the 
consideration of the appellate court. Nothing would be more detrimental to the expeditious 
administration of justice than the establishment of a rule which would impose upon a party 
the necessity of appealing, whereby on the one hand he might be harassed with endless expense 
and delay, and on the other, inflict upon his opponents similar calamities. It was so observed by 
their Lordships of the Privy Council in Moheshwar Singh v The Government of Bengal?® and 
in subsequent cases,'** and it is this principle that underlies the present section. The present 
section makes it quite clear that an order appealable under section 104 may be questioned 
under section 105 in an appeal from the decree in the suit, although no appeal from the order 
has been preferred under section 104.'*® Sub-section (2) is an exception to this rule." Even 
where the interlocutory order is one from which no appeal lies, an error, defect or irregularity 
in that order may be set forth as a ground of objection in the memorandum of appeal, where 
an appeal is preferred from the decree in the suit in which the order was made.'*”” It has been 
held by the Supreme Court that though the principles of res judicata will apply to different 
stages of the same litigation, they do not preclude a party from questioning the correctness 
of an interlocutory order in an appeal against the decree, except where it falls within sub- 
section (2).'*** In a Letters Patent appeal also, the Letters Patent Bench could go into all the 
points decided in an interlocutory order in an appeal against the judgment or decision of the 
single judge of the high court in a second appeal.'*® This has now become academic in view of 
section 100A precluding such a Letters Patent appeal. 


In a suit for possession, the defendant wished to exhibit a will of the last owner of the 
property. The court rejected his prayer for the same and, in revision, the high court passed a 
one-word order “Dismissed”. The suit was decreed against the defendant. In first appeal, the 
defendant argued that the trial court was in error in not granting the above permission. But 
the first appellate court held that this point had already been decided by the high court by 
dismissing the revision petition and the point could not be re-agitated. It was held, on second 
appeal, that the high court order did not amount to res judicata as there was no speaking 
order.'*”° The following cases were relied upon: (i) Roop Kishore v Firm Raghbir Singh;}>”' (ii) 
Ishar v Sudesh Kumar.'*”* Interlocutory order can be challenged in revision (section 115) if 
there is a failure of justice. The fact that, under section 105, the order can be a ground of 
challenge in appeal later does not bar such a challenge.: In a Madras case, the landlord sued 
for ejectment of the tenant. The tenancy was governed by the Madras City Tenants Protections 
Act, 1922. In the course of the suit, the tenant applied for purchase of the premises under 
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section 9 of the Act. The application was dismissed. It was held that such a dismissal was an 
interlocutory order and its correctness could be challenged in an appeal against the judgment 
in suit.'9”4 


[s 105.3] Sub-Section (1) 


Section 105(1) of the CPC enables a party to set forth any error, defect, or irregularity in 
any order affecting the decision of the case as a ground of objections in the memorandum 
of appeal. The remedies available under O XLI, rule 21 of the CPC and as envisaged under 


section 105 are not mutually exclusive and sometimes may be overlapping.'*”” 


[s 105.4] “Affecting the decision of the case” 


It has been held by almost all the high courts that the words “affecting the decision of the 
case” mean affecting the decision of the case on its merits. It has accordingly been held that an 
order cannot be attacked in appeal from a final decree, unless the error, defect or irregularity in 
the order is the one affecting the decision of the case on the merits.'*”* It has also been held by 
the High Courts of Allahabad, Calcutta and Lahore that an order under O IX, rule 13, setting 
aside an ex parte decree, is not an order that affects the merits of the case. Such an order merely 
ensures a hearing upon the merits, hence, the order cannot be attacked in an appeal from the 
decree in the suit.'*”” But there are cases in which this reason does not apply for an order setting 
aside an ex parte decree may not have the effect of securing a hearing on the merits. Thus, when 
an application is made to set aside an ex parte final decree in a suit on a mortgage with a view to 
raising a point of limitation which would render the preliminary decree futile, the order setting 
aside the ex parte decree may be attacked in the appeal from the final decree.'*”* Again, if the 
ex parte decree has been set aside as against two defendants at the instance of one defendant 
by a mistaken application of O IX, rule 13, the error affects the decision on the merits and the 
order may be attacked in the appeal of the other defendant.'*”” Conversely, if an ex parte decree 
has been set aside as against two defendants and the proviso to O IX, rule 13, has not been 
applied so that the necessary parties are not on the record, the error affects the decision on the 
merits and the order may be attacked in appeal.’ In a Full Bench case,'**' the Rangoon High 
Court has, overruling its earlier decision, held that it must be shown that the error, defect or 
irregularity has affected the decision of the case on merits. 


In a suit for declaration, interlocutory order was passed by the trial Court refusing to 
summon witnesses. The said interlocutory order related to valuable right of the appellant but 


1374. Janardhan Raju v Thailammal, AIR 1993 Mad 176. 

1375. Tikeshwar Sahoo v Ambika Sahuani, AIR 1995 Ori 185. 

1376. Radha Mohan v Abbas Ali, AIR 1931 All 294 (FB) : (1931) 53 All 612 : (1931) 53 All 612: 
Tasaddug v Hayatunnissa, (1903) 25 All 280; Niddha Lal v Collector of Bulandshahr, (1916) 14 All 
LJ 610, 164; Chintamony v Raghoonath, (1895) 22 Cal 981; Mohamed v Monohar, AIR 1925 Cal 
711 : (1924) 40 Cal LJ 588 : (1925) 41 Cal LJ 186; Sayma Bibi v Madhusudan, AIR 1925 Cal 
766 : (1925) 52 Cal 472; Fazal v Hashmati, (1916) Punj Rec No 40 P 115; Sundar Singh v Nighaiya, 
AIR 1925 Lah 466 : (1925) 6 Lah 94; Dhondu v Vaman, AIR 1927 Bom 455 : (1927) 51 Bom 495: 
Talyarao v Shrikrishna, AIR 1936 Ngp 8. 

1377. Radha Mohan v Abbas Ali, AIR 1931 All 294 (FB) : (1931) 53 All 612; overruling Nandram v Bhopal 
Singh, (1912) 34 All 592 :. 

1378. Athamsa v Ganesan, AIR 1924 Mad 890 : (1924) 47 Mad L] 641. 

1379. Gopala Chetti v Subbier, (1903) 26 Mad 604. 

1380. Baldeo Lal v Matisara, AIR 1930 Pat 266. 

1381. Yiek Lee v Aihoor Bibi, AIR 1937 Rang 334 (FB); overruling in effect MS Mahomed v Collector, AIR 
1927 Rang 150 : (1927) 5 Rang 80. 
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not challenged in revision. It was held by the Madhya Pradesh High Court that the appellants 
are entitled to summon records and examine witnesses in second appeal. It was held that 
section 105 gives the appellant right to challenge the interlocutory order at the stage of appeal 
along with other grounds.” 


An order accepting or rejecting a document would not be an appealable order, but its 
correctness, validity and propriety can be challenged before the appellate court with the help of 
section 105 of the Code. The Gujarat High Court held that the appellate court was absolutely 
unjustified in holding that in absence of a revision challenging the correctness of the order 
passed by the trial Court, it would not be open to appellate court to examine the validity/ 
correctness of the order.'** 


An order under O IX, rule 9, restoring a suit dismissed for default cannot be questioned in an 
appeal against the decree in the suit, as it cannot affect the decision of the case on its merits.'>*4 


An order remanding an appeal from an order returning a plaint for presentation to the 
proper court is not an order affecting the decision of the case and cannot be challenged in 
second appeal.'*®° 


An order under O XLI, rule 19, re-admitting an appeal which has been dismissed for 
default, is not one which affects the decision of the case on the merits, and it cannot, therefore, 
be attacked in an appeal from the final decree.'**° 


An order setting aside an abatement under O XXII, rule 9 does not affect the decision of the 
case on its merits, rather, it re-opens the bearing of the case on its merits, and it cannot, therefore, 
be challenged in appeal. from the final decree.'**” But, there is a difference of opinion whether an 
order setting aside an abatement may be so attacked if it is made simultaneously with the final 
decree in the suit. It has been held by the High Court of Allahabad that it may be so attacked if 
passed simultaneously with the final decree.'*** On the other hand, it has been held by the High 
Court of Calcutta that an order setting aside an abatement cannot be challenged in an appeal 
from the final decree, whether it is passed before or simultaneously with the final decree.'**? The 


High Court of Lahore followed the decision of the High Court of Calcutta." 


An order refusing leave under section 20(b) cannot be attacked in an appeal from an order 
returning a plaint for presentation to the proper court.’ 


In a summary suit conditional leave to defend was granted to the defendant, but the 
defendant did not fulfil the condition and decree was passed in the summary suit. It was held 
by the Supreme Court that the order granting conditional leave can be challenged in appeal 
against the decree though revision against such order of conditional leave was maintainable. 


Sinha, J, speaking for the Bench in the above case, observed as follows: 


1382. Ram Dayal v State of Madhya Pradesh, AIR 2006 MP 172 : (2006) 1 MPL] 506. 

1383. Bhagwanji and Kalyanji v Punjabhai Hajabhai Rathod, AIR 2007 Guj 88 : (2007) 3 Civil Court Cases 400. 

1384. Radha Ballah v Jawaharlal, AIR 1956 All 216; Manik Mandal v Bharosi Singh, AIR 1959 Pat 225 : (1958) 
37 Pat 1236. 

1385. Venkatanarasu v Kotayya, AIR 1926 Mad 900 : (1926) 51 Mad LJ 119. 

1386. Gulab v Thakur, (1902) 24 All 464. 

1387. Mohamed v Monohar, AIR 1924 Cal 473 : (1924) 40 Cal LJ 588; Babu Ram v Banke, AIR 1925 All 
426 : (1925) 47 All 555. 

1388. Hem Kunwar v Amba Prasad, (1900) 22 All 430. 

1389. Mohamed v Mohohar, AIR 1924 Cal 473 : (1924) 40 Cal LJ 588; Sayma Bibi v Madhusudan, AIR 1925 
Cal 766 : (1925) 52 Cal 472. 

1390. Bhola Ram v Arjan Das, AIR 1933 Lah 152 : (1933) 14 Lah 361. 

1391. Allen Bros v Aruri, AIR 1925 Lah 338 : (1925) 7 Lah LJ 66. 
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18. A statutory right conferred on an litigant cannot ordinarily be taken away. A civil 
revision application might have been maintainable as against the order dated 27-11-2002 
granting conditional leave. The said remedy was also available where leave to defend a suit 
is refused. Leave to defend a suit, as noticed hereinbefore, should ordinarily be granted. 
It was, therefore, permissible for the defendant to raise the said contention in the appeal 
although it had asked for time to comply with the conditions.'*” 


However, the Supreme Court in an earlier decision held that for challenging an earlier 
interlocutory order, specific challenge has to be raised against the interlocutory order in the 
memorandum of appeal. Thus, where neither revision was filed against the interlocutory order 
nor they were challenged specifically in the Memorandum of Appeal, it was held that each of 
those orders attained finality.” 


It has been held that the following orders could be questioned in an appeal against the 
decree in the suit: an order wrongly casting the burden of proof on a party;'*”* an order refusing 
leave to defend;!*”’ an order striking out defence;'*° an order holding that an application to 
set aside an award under section 33 of the Arbitration Act is maintainable, and not barred by 
limitation;'”” an order rejecting an application for amendment on the ground of limitation.'*”* 
It has also been held that where an application to treat a suit filed under the summary chapter 
as an ordinary suit is dismissed, and leave to defend is refused, the correctness of the order 
can be challenged in an appeal against the decree.'*” Findings of the court fixing the liability 
of partners in proceedings consequential on a preliminary decree in a suit for dissolution of 
partnership can be attacked in an appeal against the final decree. 


[s 105.5] Error, Defect or Irregularity 


The Supreme Court, in the matter of Achal Misra v Rama Shanker Singh, *™ held as under: 
In Sheonath v Ramnath (1865) 10 MIA 413 the Privy Council reiterated that a party 


is not bound to appeal from every interlocutory order which is a step in the procedure 
that leads to a final decree. It is open on appeal from such final decree to question an 
interlocutory order. 


Where it appeared from the order sheet of trial court dated 8 December 1987, the 
application, which was supported with an affidavit, for calling the record and examining the 
concerning Patwari filed by appellants, was dismissed without considering the merits of it. As 
per its contention, on non-availability of the copies of relevant revenue record it was filed in 
order to prove material facts in favour of appellants but by dismissing this application they 
were deprived to adduce material evidence on record. Although then, this was not challenged 
by revision, but, on dismissal of the suit, such interlocutory order was assailed in appeal along 
with other grounds. But the appellate court did not examine the correctness of this order by 
saying that it was revisable but the revision was not filed, thus, it could not be considered in 


1392. Wada Arun Asbestos Put Ltd v Gujarat Water Supply & Sewerage Board, AIR 2009 SC 1027 : (2009) 2 
SCC 432. 

1393. Soni Dinesh Bhai Manilal v Jagjivan Mulchand Chokshi, AIR 2008 SC 887 : (2007) 13 SCC 293. 

1394. Nagori Ibrahim v Shabji Babumal, AIR 1954 Raj 83., 

1395. Bunwarilal v Sohan, (1955) 1 Cal 299. 

1396. Amarsingh v Chaturbhuj, AIR 1957 Raj 367. 

1397. Radha Krishan v Natmal Bubna, AIR 1963 Raj 193. 

1398. Nanak Chand v Amin Chand, AIR 1970 Cal 8 : 74 Cal WN 390. 

1399. Simrathmull v Jugraj, AIR 1954 Mad 334 : (1953) 2 Mad LJ 354 : (1954) TLR Mad 354. 

1400. Abdul Azeez v Kader Mohideen, (1963) 2 Mad LJ 220; Nallasivam v Avudayammal, AIR 1958 Mad 462. 

1401. Achal Misra v Rama Shanker Singh, (2005) 5 SCC 531. 
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appeal and ground was answered in the negative against the appellants. But in view of the 
provisions of section 105 of the CPC, such approach cannot be sustained. 4? 


The appellate court committed grave error in not considering the merits of the interlocutory 
order while it was related with the valuable right of the appellants. In view of this, the said high 
court has two options— either this question be decided itself or it be sent back to the appellate 
court for considering the merits of the said application.'*”° 


The error, defect or irregularity referred to in this section must be an error, defect or 
irregularity in law or procedure, and not in matters of fact.'*** The order setting all the 
respondents ex-parte without calling on the appeal for hearing amounting to an error effecting 
the decision of the case which can be raised in the appeal from the ultimate decrees.'*” 


Order IX rule 13 of CPC and section 96(2) of CPC work in different spheres. Court observed 
that in the regular appeal filed under section 96(2) of CPC, the appellate court had got wide 
jurisdiction to go into the merits of the decree. The scope of enquiry under two provisions, 
i.e., O IX, rule 13 and section 96(2) was entirely different. Just because the party pursued the 
remedy under O IX rule 13 of CPC, it does not prohibit him from preferring an appeal even 
if the application under O IX, rule 13 CPC is dismissed. Court said that right of appeal under 
section 96(2) of CPC is a statutory right and the party cannot be deprived of its statutory right 
merely because the application preferred to set aside ex-parte order is dismissed.'*°° 


[s 105.6] Where a Decree is Appealed From 


This section contemplates two things namely: (i) regular appeal from a decree; and (ii) the 
insertion in that appeal of a ground of objection relating to an interlocutory order. The High 
Court of Allahabad has held that no appeal will lie where the appeal is ostensibly against the 
decree passed in the suit, but the grounds of appeal are solely directed against an interlocutory 
order made in the suit.” On the other hand, the High Courts of Calcutta and Madras have 
held that such an appeal will lie, though the only reason for the appeal is an erroneous decision 
in regard to an interlocutory order. “°° 


It should be noted that in order to take advantage of the provisions of this section the 
ground of objection must be set out in the memorandum of appeal. 


[s 105.7] Interlocutory Orders in Execution Proceedings 


The rule enacted in this section applies to orders passed in the course of execution 
proceedings. Where an order is interlocutory in character, its correctness can be assailed in an 
appeal against an order, which is appealable as a decree.'*!° 


1402. Ram Dayal v State of Madhya Pradesh, AIR 2006 MP 172. 

1403. Ram Dayal v State of Madhya Pradesh, AIR 2006 MP 172. 

1404. Sankali v Murlidhar, (1890) 12 All 200. 

1405. Tikeshwar Sahoo v Ambika Sahuani, AIR 1995 Ori 185. 

1406. Bhivchandra Shankar More v Balu Gangaram More, (2019) 6 SCC 387 : (2019) 7 Scale 551. 

1407. Sheo Nath v Ram Din, (1896) 18 All 19; Sher Singh v Diwan Singh, (1990) 22 All 366. 

1408. Raja Dhamara v Bukkapatnam, (1911) 34 Mad 228; Googlee v Premlal, (1881) 7 Cal 148. 

1409. Tilak v Chakardhari, (1893) 15 All 119; Mohamad Ali v Abdul Rahiman, AIR 1952 TC 316 : (1952) 
Ker LJ 65. 

1410. Alagappa Chetty Annamalai, AIR 1917 Mad 404; Chittar Singh v Lachmi Narayan, AIR 1932 All 396; 
Muthayyan Swaminathan v Narayanaswami, AIR 1936 Mad 936; Chandrabala Debi v Prabodh Chandra 
Roy, 36 Cal 422; Mohamad Ali v Abdul Rahman, AIR 1952 TR 316 : (1952) Ker LR 65. But see 
section 2(2) as altered. 
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[s 105.8] Sub-section (2): Appeal from Order of Remand 


It is well settled in law that the order of remand cannot be passed by the appellate court 
or any statutory authority as a matter of course. One will have to make out a case for remand 
of the case to show any material evidence was either ignored, misread or misconstrued by the 


appellate court.'4"! 


Sub-section (2) of section 105 of the CPC provides that where any party is aggrieved by 
an order of remand from which an appeal lies does not appeal therefrom, he shall thereafter 
be precluded from disputing its correctness. The provision is not without exceptions 
and limitation. First is, when the order of remand is illegal, and more so, if it is without 
jurisdiction. The high court had, in exercise of second appellate jurisdiction, illegally reversed 
the concurrent findings of fact and ordered remand. It was held, in an appeal to the Supreme 
Court from the final order of the high court after remand, challenge even to the first order of 
the high court making remand, and, all the proceedings taken thereafter as a result of the illegal 
order of remand, was available to be laid. When the matter reaches a forum superior to one 
which had made the order of remand earlier, it can go into the question of legality or validity 
of the order of remand. The bar enacted by section 105(2) applies up to the level of that forum 
which had remanded the matter earlier. Secondly, section 105(2) has no applicability to the 
jurisdiction exercisable by the Supreme Court by reference to Article 136 of the Constitution. 
This, for the reason that no appeal lies to the Supreme Court against an order of remand, an 
appeal under Article 136 of the Constitution is only by special leave granted by the Supreme 
Court. It is settled law that section 105(2) has no applicability to the Privy Council and to 
the Supreme Court. In the present appeal preferred against the judgment and decree passed 
by the high court in the proceedings held pursuant to the earlier order of remand dated, the 
correctness of the order of remand can be examined and gone into by the Supreme Court.'4!” 


An order under O XLI, rule 23, remanding a case, is appealable, where an appeal would 
lie from the decree of the appellate court [O XLIII, rule 1, clause (u)]. Such an order was 
also appealable under the Code of Civil Procedure, 1882 [section 588, clause (28)].'*'° Sub- 
section (2) has been added to preclude an appellant from taking, on an appeal from the final 
decree, any objection that might have been urged by way of appeal from an order of remand. ^ 
The effect of this sub-section has been said by RANKIN CJ), to be that “a litigant, aggrieved by 
an order of remand from which an appeal lies, must appeal therefrom directly, or be precluded 
from disputing its correctness”.'*!? This has also been restated by the Supreme Court.'*!° 


Correcting an order of remand is not within the inherent power under section 151 since 
there is a remedy provided against such an order and has not been used by the aggrieved party 
(ibid). Where an appeal is actually filed and disposed of that decision is final and cannot be 
agitated at a subsequent stage either before the trial court to which the case is remanded or 
before the appellate court.'*”” 


1411. Kashi Nath v Board of Revenue, Allahbad, AIR 2001 All 275. 

1412. Krishna Pillai Rajasekharan Nair v Padmanabha Pillai, AIR 2004 SC 1206 : (2004) 12 SCC 754; See 
also Kshitij Chandra Bose v Commr of Ranchi, (1981) 2 SCC 103; Satya-dhvan Ghosal v Acorajin Debi, 
[1960] 3 SCR 590. 

1413. Savitri v Ramji, (1890) 14 Bom 232; Subba v Bala Chandra, (1895) 18 Mad 421; Rameshur 
Singh v Sheodin, (1890) 12 All 510; but see Jammalamadaka Subba v Jammalal Venkatarayadu, (1909) 
32 Mad 318. 

1414. Karam Singh v Vir Singh, AIR 1921 Lah 154 : (1921) 2 Lah 252. 

1415. Telebali v Abdul Aziz, AIR 1929 Cal 659 : (1929) 57 Cal 1013, 1027. 

1416. Nain Singh v Koonwarjee, AIR 1970 SC 997 : (1970) 1 SCC 732. 

1417. K Nagayya v K Hamumiah, AIR 1969 AP 45. 
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An order of remand, which is appealable as a judgment under the Letters Patent and 
has not been appealed against cannot be questioned under this section at later stages of the 
litigation, '*"® but it can be questioned, if it is not appealable.'*!’ A special provision is made in 
section 105(2) as regards orders of remand. But even under section 105(2) the correctness of 
an order or remand can be challenged in appeal from the final decision provided the order of 
remand is not appealable.'*”° 


It has been held that the finality, which attaches to an order or remand, extends to all 
findings on which the order is based'**! including directions which form part of the order.!4?? 
But an issue about which nothing is said in the order of remand can be agitated at a subsequent 
stage when the case comes up on appeal from the order or decree passed after remand.'*”* 


An order, which is appealable under O XLIII of the CPC, if not appealed against, 
becomes final and its correctness is no more open to examination in view of the provisions 
of section 105(2).'*** As to whether an appeal lies from an order of remand which does not 
strictly fall within the purview of O XIV, rule 23, though the judge passing it purports to 
act in accordance with said provision, the opinion is divided. One view is that the order is 
appealable.'*?> The other view is to the contrary.'*”° 


[s 105.9] Non-Appealable Orders of Remand 


When an order of remand is not open to appeal, it is well settled that its correctness can 
be impugned in an appeal against the revised decree that might be passed pursuant to it on 
remand,'*”” but that can only be in a superior court, the court which made the order being 
bound by it.'*”* 


[s 105.10] Privy Council Appeal: Supreme Court Appeal 


This sub-section did not apply to Privy Council appeals,'*” nor does it apply to appeals to 
the Supreme Court.“ . 5; 


[S 106] What Courts to hear appeals.—Where an appeal from any order is 
allowed it shall lie to the Court to which an appeal would lie from the decree in the 
suit in which such order was made, or where such order is made by a Court (not being 
a High Court) in the exercise of appellate jurisdiction, then to the High Court. 


1418. Jagarnath Ram v Thakur Prasad, AIR 1963 Pat 165. 

1419. Budhilal v Jagannath Das, AIR 1963 MP 344. 

1420. Sankarnarayan Potti v K Sreedevi, (1998) 3 SCC 751. 

1421. Bai Bai v Mahadu Maruti, AIR 1960 Bom 543 : 62 Bom LR 641. 

1422. Ethiraja Mudali v Muthu Reddi, AIR 1961 Mad 410 : (1961) 1 Mad LJ 482. 

1423. Prabhu Halwai v Fulchand, AIR 1969 Pat 16. 

1424. Om Prakash v Amarjeet Singh, (1988) SCC Supp 780. 

1425. Mohammad Ali v Karam Ali, AIR 1935 Cal 134 : (1935) 38 Cal WN 1202. 

1426. Sheolal v Jugal Kishore, AIR 1940 Ngp 349 : (1940) Nag 538. (See note to O XLI, rule 23, under the 
heading “Appeal from remand under the inherent power” and note under the heading “clause (b)” in 
section 107 and “order of remand” in section 109). 

1427. Satyadhyan v Deorajin Debi, AIR 1960 SC 941; Pragash Singh v Madan Mohan, AIR 1960 Pat 47. 

1428. Budhilal v Jagannath Das, AIR 1963 MP 344. 

1429. Ahmad Husain v Gobind Krishna, (1911) 33 All 391; Venkataranga v Narasimha, (1915) 38 Mad 509. 

1430. Satyadhyan v Deorajin Debi, AIR 1960 SC 941. See note to section 109, “Final Order”. 
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[s 106.1] Forum of appeal 
Sections 104 to 106 of the Code deal with “Appeals from Orders”. Rule 1 of O XLIII 


enumerates certain orders from which an appeal is permitted. The purpose of this section is to 
identify the forum in which appeals from orders would lie. The plain meaning of the section is 
that where an appeal from any order is permitted in terms of section 104 and O XLIII, rule 1 
of the Code, the same would lie in the Court in which an appeal would lie from the decree 
passed in the suit in which that order was made. The second part of the section further lays 
down that where the Court passing an order in its appellate jurisdiction is not a high court, 
then the appeal from the order of that Court would lie to the high court. 


However, where a suit was transferred to the Original Side of the high court, the appellate 
court which admitted the appeal loses its jurisdiction to hear the appeal. It is only the appellate 
forum in the Original Side of the high court which can hear the appeal.'**! 


(See notes under the same head to section 96 above for further discussion). 


General Provisions Relating to Appeals 


[S 107] Powers of Appellate Court.—(1) Subject to such conditions and 
limitations as may be prescribed, an Appellate Court shall have power— 


(a) to determine a case finally; 

(b) to remand a case; 

(c) to frame issues and refer them for trial; 

(d) to take additional evidence or to require such evidence to be taken. 


(2) Subject as aforesaid, the Appellate Court shall have the same powers and shall 
perform as nearly as may be the same duties as are conferred and imposed by this Code 
on Courts of original jurisdiction in respect of suits instituted therein. 


SYNOPSIS 


ft ORs prides... SS I, [s 107.6.3] Clause Cunas 


[s 107.2] Power of High Court ...........c0000 1319 [s 107.6.4] Clause {d)an sharia 1323 
[s 107.3] Preliminary Objections Regarding [s 107.7] Sub-section (2) to Section 107....... 1324 
Condonation of Delay and [s 107.8] This Section and Section 12(3) 
Maintainability 01.0.0... cece 1319 of Bombay Rents, Hotel and 
fs 107 A), Preset bed eikun rors 1320 Lodging House Rates 
[s 107.5} Appellate Court sssrisssrorinrrans 1320 Control Fh i rn 1326 
Fs 107.6) Sub-sectiOnl UL Jvsieroresivsvevesssscseseevecs 1320 | [s 107.9] Difference Between Appeal and 

[$ 107.61] "CHER oc a N.i N 1327 


[s 107.6.2] Clause B) 


[s 107.1] Scope 


The appeal is considered to be an extension of the suit because under section 107 of the 
CPC, the appellate court has the same powers as are conferred by the CPC on courts of 
original jurisdiction in respect of suits instituted therein. Such a power can be exercised by the 
appellate court “as nearly as may be” exercised by the trial court under the CPC, if the powers 
conferred upon the trial court are under a specified statute and not under the Code. It has to 


1431. Fiona Roy v Sipra Roy, AIR 2008 (NOC) 1227 (Cal) : (2008) 64 All Ind Cas 520. 
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be ascertained as to whether such a power intended to be exercised by the appellate court as 
well. Such a position can be ascertained by having a reference to the specified law by keeping 
in mind the legislative intention of conferment of power on the appellate court either expressly 
or by necessary implication.'*” 


The appellate court or the Supreme Court has power to take suo motu judicial notice and 
exercise power conferred under section 105 of the CPC to set aside a sale even after the expiry 
of limitation period prescribed therein.'** 


[s 107.2] Power of High Court 


The high court although has a wide power in terms of section 107 of the CPC, but it 
cannot go outside the pleadings and make out a new case.'*™ 


[s 107.3] Preliminary Objections Regarding Condonation of Delay 
and Maintainability 

The impugned order for appointing receiver was passed on 29 September 2000 and at 
the time of passing of the order, the high court had taken note of the fact that it still had not 
decided the application for condonation of delay, yet it passed the order because of the urgency 
involved in the matter and because of the urgency involved in the matter and because of the 
fact that it was not in a position to decide the appeal finally. As a matter of fact, the high court 
had decided to dispose of the appeal finally, which it could not do so because of the impending 


vacation of the court at that time. Hence, it thought it fit to make the impugned interim order 
without considering the preliminary questions. 


Where the second appeal was filed within time, but the refiling after curing defects was 
done after a delay of 3412 days and the high court had dismissed it on the ground of delay, 


the Supreme Court restored the appeal but directed enquiry and action against the responsible 
officers.'**° 


In view of the peculiar facts of this case without going into the merits of the contentions 
raised by the counsel for the appellants, the Supreme Court thought it is just and fair that 
they should not, at this point of time interfere with the impugned order, though the high 
court could have avoided passing such orders in proceedings where the maintainability 
itself was being seriously questioned. It directed the high court to consider the question of 
condonation of delay and the objection of the appellants in regard to maintainability of the 
appeal first, before proceeding with the appeal any further. The Supreme Court thought it 
to be just and proper that any further interim orders, if necessary, in the appeal before the 
high court in regard to the suit property should be made only after deciding the question of 
delay and maintainability of the appeal and the order already made should be confined to the 
appointment of a receiver and filing of his report only, meaning thereby, that the impugned 
order be confined to the appointment of receiver for the purpose of filing his report as directed 
by the court and nothing beyond that, at that stage.'** 


1432. Vasant Ganesh Damle v Shrikant Trimbak Doctor, AIR 2002 SC 1237 : (2002) 4 SCC 183 : (2002) 2 SCR 198. 
1433. Nani Gopal Paul v T Prasad Singh, (1995) 3 SCC 579; State of Punjab v Bakshish Singh, (1998) 8 SCC 222. 
1434. Ishwar Dutt v Land Acquisition Collector, AIR 2005 SC 3165 : (2005) 7 SCC 190 : (2005) 6 Scale 11. 
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[s 107.4] Prescribed 


“Prescribed” means prescribed by the Rules contained in the First Schedule or made under 
section 122 or section 125 of the CPC, see section 2, clauses (16) and (18). 


[s 107.5] Appellate Court 


“Appellate court” includes appellate tribunals exercising judicial functions in civil 
proceedings, such as the Labour Appellate Tribunal.“ In a writ appeal, the high court has 


power under this section to remand the case to the trial court for rehearing. '*** 


The Supreme Court has held that section 107 empowers the appellate court to remand 
a case, but it simultaneously empowers the appellate court to take additional evidence or to 
require such evidence to be taken. Order XLI, rule 24 provides that where evidence on record 
is sufficient, the appellate court may determine the case finally. The Supreme Court held that 
it is not a healthy practice to remand a case to the trial court until and unless it is necessary 
to do so as it makes the parties to wait for the final decision of a case for the period which 
is avoidable. Only in rare situations, a case should be remanded e.g. when the trial court has 
disposed of a suit ona preliminary issue without recording evidence and giving its decision on 
the rest of the issues.!4%° 


However, the appellate court cannot interfere with the order passed by the trial Court in 
a mechanical manner without recording reasons as to how and in what manner the findings 
of the trial Court were perverse or unsustainable. Thus where the trial Court had granted 
injunction in favour of the plaintiff on the basis of demarcation report of Commissioner and 
revenue records, interference by the appellate court without assigning any reason was held to 
be improper. 440 


[s 107.6] Sub-section (1) 


Note that the powers of the appellate court referred to in clauses (a) to (d) are limited by the 
rules as appears from the opening words of the section. "4^ 


[s 107.6.1] Clause (a) 


See O XLI, rules 24, 33. Where a revision application against an order granting ex parte 
divorce under section 13(1)(ib) is filed by the respondent before the high court, it should 
be treated as substance by way of miscellaneous appeal. Once the high court has appellate 
jurisdiction over the impugned order of the trial judge, it is fully competent to interfere with 
the order by re-appreciating the facts of the case. In this case, since the husband had died after 
the grant of an ex parte decree of divorce, the application of the wife under O IX, rule 13 
was set aside and the matter was determined finally as no useful purpose would be served 
by directing the trial court to proceed with the Hindu marriage petition by restoring it to its 
file.'“*? The power of the appellate court, as also indicated in section 107 of the CPC, provides 
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1442. Yallawwa v Shantavva, (1997) 11 SCC 159. 


Powers of Appellate Court Sec 107 1321 


that the appellate court shall have the same powers as are conferred on the original court. If the 
trial court could dispose of a case finally, the appellate court could also, by virtue of clause (a) 
of sub-section 10 of section 107 determine a case finally.'**° 


A suit for redemption of mortgaged property was filed before the expiry of the term of 
mortgage. The suit was dismissed as premature and the dismissal was confirmed by the first 
appellate court. The high court by an erroneous order allowed the appeal and remanded. But the 
order of remand was not challenged at that time and it was challenged after the final judgment. 
It was held by the Supreme Court that it being an interlocutory order which did not terminate 
the proceedings; it is open to the aggrieved party to challenge it after final judgment.'*4 


BN Srikrishna, J, speaking for the Bench in the above case, explained the legal position as 
follows: 

The trial court and the first Appellate Court had held that the suit for redemption 
brought by the plaintiff was premature and rightly dismissed. It is the High Court by 
its judgment dated 18-1-1966 in Second Appeal No. 3033/58, which took an erroneous 
view that because the plaintiff’s advocate had stated that he would not seek delivery of 
possession before stipulated time (26-1-1968), the suit could be continued. It was on this 
wrong understanding of the legal position that the remand order dated January18, 1966 
come to be made by the High Court pursuant to which the appeal and further proceedings 
continued. If this remand order was bad in law, then all further proceedings, consequent 
thereto would be non est and have to be necessarily set aside. '**° 


[s 107.6.2] Clause (b) 


(See O XLI, rule 23, text under the heading “sub-section (2): Appeal from order of remand” 
in section 105 and “order of remand” in section 109). In a particular case, the high court 
dismissed the appeal by one word order “dismissed”. As numerous points both of law and 
fact appear to have been raised in appeal, which again was sought to be canvassed before the 
Hon’ble Supreme Court. The Supreme Court remitted the matter to the high court as in its 
opinion it was a fit case which ought to have been admitted and disposed off on merits.!*“° 


An order of remand, being an interlocutory order which did not terminate proceedings, it 


is open to aggrieved party to challenge it after final judgment. 


A question in second appeal was also formulated, i.e., whether the lower appellate court 
is justified in dealing with issues other than those framed by the trial court and deciding 
the same in favour of the plaintiff depriving the defendant the opportunity to counter the 
plaintiff’s evidence. It has been clearly stated that there was no issue framed regarding the 
adverse possession. The lower appellate court was not justified in deciding issues which were 
not framed. The high court took a view that there was no direct reference to the issue of adverse 
possession. But that is really of no consequence when the specific stand of the appellant was 
that there was no issue framed relating to adverse possession and, therefore, the first appellate 
court should not have recorded any finding on that regard. The trial court had not specifically 
framed any issue relating to adverse possession. This being the position, the judgment could 
not be maintained and was set aside. The matter was remitted by the Supreme Court to the 
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high court for fresh consideration and it was made clear that the Supreme Court did not 
express any opinion on the merits of the case.'*** 


It has been held by the Orissa High Court, that remand of a case by appellate court is not 
necessary in every case of illegality of the trial Court. Thus, where order was passed by the trial 
Court without revocation of the stay order was held to be erroneous, it was felt that the remand 
of the suit would be an exercise in futility as the same would result in starting another round 
of litigation.'*” 


The Rajasthan High Court has held that appellate courts should not remand a suit from the 
appellate stage to the trial Court when the case can be decided at the appellate stage itself.'4°° 
A word of caution has been sounded by the Court to curb the growing tendency to remand a 
case which has the effect of prolonging the litigation: 

22. The purpose behind the Rules is not to initiate a de novo trial. The purpose is also 
not to prolong the dispute between the parties. Since the judiciary must endeavour to 
decide the dispute as soon as possible, the Appellate Court is expected to decide the case 
at the appellate stage itself. Therefore, the tendency to remand the case in to after setting 
aside the judgment of the trial Court and the tendency to direct a de novo trial is against 
the tenor of law.'*”! 


It will be seen that O XLI, rules 23 to 26A deals with power of remand. In the above-noted 
case, the first appellate court by judgment dated 8 September 1998, allowed the appeal, re- 
framed the issues and remanded the case back to the trial Court to take fresh evidence on the 
newly framed issues and to decide the case. The high court noted that the defendants claimed 
the suit land to be Government property and have right to demolish the construction made on 
it, but failed to produce any oral or documentary evidence in order to substantiate its stand. 
It was further found by the high court that the issue whether the land in dispute belonged to 
Government or was the ancestral property of the plaintiff was long settled by the high court. 
Under these circumstances it was held that remand of the matter after the lapse of almost two 
decades to enable the defendants to fill lacuna would be improper.'*”” 


The observations of the high court in the above case deserve notice: 


Therefore, no fruitful purpose would be served in reopening the said issue. The learned 
judge should also have been alive to the conduct of the U.T.I. The suit was filed on 21-3- 
1977 and the trial Court decided the case on 30-9-1993. During this period of over sixteen 
years, the U.T.I. decided not to contest the case. A litigant, who sleeps over his rights for 
sixteen years, cannot be permitted to re-open the Pandoras Box after a lapse of almost two 
decades. To do so is to inflict grave injustice on the appellant. “5? 


[s 107.6.3] Clause (c) 


Under section 107 of the CPC, the appellate court has power to frame issue other than 
those framed by the trial court. But here again, the requirement is to refer them for trial. 
Consequentially, the defendant would have got opportunity to adduce evidence in that 
tegard.'* The first appellate court is also competent as per the provisions of section 107 read 
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R i è Ved Fi ¢ 1455 
with relevant rules of the CPC to frame issues and decide matters as if it is the trial court. 


(See O XLI, rule 25). 


In an appeal against a trial court decree, when the appellate court considers an issue turning 
on oral evidence, it does not enjoy the advantage which the trial court has in having the 
witness before it and of observing the manner in which he gives his testimony. When there is 
a conflict of oral evidence on any matter in issue and appellate court resolution turns upon the 
creditability of witness, the general rule is that it should permit the finding of fact rendered 
by the trial court to prevail unless it clearly appears that some features about the evidence of 
a particular witness has escaped the notice of the trial court or there is sufficient balance of 
improbabilities to displaced its opinion as to whether the creditability lies or the appraisals of 
the evidence by the trial court suffers from a material irregularity or is based on inadmissible 
evidence or on a misreading or the evidence or on conjunctures and surmises.'*”° If it appears 
that the court has not framed the issues properly and then again, without taking each and every 
issue separately for discussion had taken all the issues together, on the pretext of “convenience” 
for discussion which is not proper, but then, in any case improper framing of the issues alone 
is not fatal unless prejudice is alleged and shown an appellate court is at liberty as per the 
provision of O XLI, rule 31, CPC to record the points for determination in the appeal, which, 


when done, will dispense with the defect of the improper framing of the issues by the trial 
court.'**” 


[s 107.6.4] Clause (d) 


(See O XLI, rules 27, 28). As regards filing of application for additional evidence, it is better 
if the application is given a separate number and an order is passed thereon, separately. It is 
absolutely necessary that every application for permission to file additional evidence should 
contain a list of documents giving full particulars thereof, such as dates, parties thereto, and 
description. Apart from that, each document should also bear a certificate of endorsement 
made by the counsel or the party stating that the said document was the one referred to in the 
affidavit or application of the party. The application must also specify the number of pages 
of each document filed therewith. Whenever such application is filed in pending matter, the 
copies thereof and the copies of document sought to be filed, as additional document should 
be served on the other side after being duly verified as true copies by the applicant or his 
counsels. Appropriate rules have to be framed in this regard also.'*** In view of the provisions 
of O XVIII, rule 18, the trial court is possessed of power to inspect any property or thing 
concerning which any question may arise at any stage of a suit. The appellate court is also, 
therefore, possessed of the power of inspection of any property or thing concerning which 
any question arises at any stage of the suit including appeal. Such a conclusion is inevitable 
if the provisions of O XVIII, rule 18 and section 107 of the CPC are read together.‘ In an 
Andhra Pradesh case concerning land acquisition proceedings, the appellate court allowed 
certain documents to be brought on record by way of an additional evidence as the same were 
necessary for a just and effective decision about valuation.'4 
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Rule 27 of O XLI empowers the Court to permit additional evidence to be adduced at 
the appellate stage under the circumstances enumerated in the said Rule. Rule 27(1)(b) of 
O XLI provides a circumstance where the Court requires additional evidence to be produced 
in order to enable it to pronounce judgment in more satisfactory manner. However, where the 
application for permitting additional evidence was not even considered by the high court and 
the appeal was dismissed, it was held by the Supreme Court that the order of dismissal was 
improper.'**! 


DK Jain, J, speaking for the Bench in the above case, observed as follows: 


17. It is manifest that in the present case, the High Court did not examine the record of 
the case with the thoroughness which was expected at the time of disposal of the pending 
applications. On a perusal of the impugned decisions, it is clear that the High Court was 
not even aware of the pendency of the application under O 41, r 27 CPC seeking leave to 
adduce additional evidence. A perusal of the documents, which came to light pursuant to 
the directions given by the High Court on 3rd April, 2002, prima facie, goes to show that 
these are likely to widely affect the decision of the court in one way or the other. If the 
stand of the appellant, which, according to them, is borne out from the documents now on 
record, is found to be correct, then obviously these will have material bearing on the core 
issue, namely whether the decree dated 13th March, 2001 is a nullity, having been allegedly 
obtained by concealing material facts and playing fraud on the Court.'*® 


[s 107.7] Sub-section (2) to Section 107 


The appeal is considered to be an extension of the suit because under section 107 of the 
CPC, the appellate court has the same powers as are conferred by the Code on courts of 
original jurisdiction in respect of suits instituted therein. Such a power can be exercised by the 
appellate court “as nearly as may be” exercised by the trial court under the CPC. If the powers 
conferred upon the trial court are under a specified statute and not under the CPC, it has to be 
ascertained as to whether such a power was intended to be exercised by the appellate court as 
well. Such a position can be ascertained by having a reference to the specified law by keeping 
in mind the legislative intention of conferment of power on the appellate court either expressly 
or by necessary implication.“ 


Sub-section 2 confers upon the appellate court, powers and duties co-extensive with that 
of the trial court, unless stated otherwise by a statute governing the cause.'* Accordingly, 
where the evidence on record is sufficient, the appellate court can resettle the issues and finally 
determine the suit, notwithstanding that the judgment of the trial court has proceeded upon 
some ground other than that on which the appellate court proceeds;'*® but the decision must 
be based on the pleas taken by the parties and not on grounds not taken in the pleadings.'**° 
The appellate court has power under this section to give leave to a plaintiff to withdraw from 
a suit under O XXIII, rule 1.47 The appellate court also has power under this section to 
order the rejection of a memorandum of appeal under O VII, rule 13, and such rejection shall 
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not of its own force preclude the appellant from filing a fresh memorandum of appeal.'** 
In a case before the Supreme Court, reading section 107(2) with section 149 of the CPC 
together and keeping fairness of procedure in view, it was held that, where the lower appellate 
court came to hold that the memorandum of appeal had not been sufficiently stamped, an 
opportunity should have been given by the court to the appellant to make good the balance 
court-fees within a time indicated and if, there was failure to comply with the directions of 
court, the memorandum of appeal could have been dismissed.'*” The essence of a judgment 
is that it must be supported by reason. Importance of reasoning in judgment is all the more 
before the lower appellate court whose decision on finding of fact is binding on the high court 
in second appeal. If the judgment of the lower appellate court is unreasonable, it cannot be 
regarded as being in accordance with law. Therefore, where the lower appellate court simply 
agrees with the finding of fact recorded by the trial court, discusses the evidence on record 
and does not record its reasons in support of the finding, the finding will not be binding in 
second appeal.'*”? When a judgment is founded on misconception as to a concession made 
by an advocate, the proper procedure is to apply, by way of review, to the very court in whose 
judgment the error is alleged to have crept in, for a rectification of the mistake, if any, and it 
would not be proper for the appellate court to wipe out the effect of the so-called concession 
on considering the evidence.'*”' In a particular case, a court declined to decide the issue of 
jurisdiction as a preliminary issue. Evidence was recorded. Plaint was returned on a finding 
of want of jurisdiction without deciding the remaining issues. This was held to be invalid. 
The high court, in appeal, will not go into the merits of finding on issue of jurisdiction. 
Where an appeal is presented to a court which has no jurisdiction to entertain it, it can, under 
O VII, rule 10, read with this section pass an order that the memorandum be returned for 
presentation to the proper court.'*”” On the same reasoning, where an appeal against the decree 
of the subordinate judge is wrongly presented to the district court instead of the high court, 
and against the decree of the district court, a further appeal is taken to the high court, the high 
court should set aside the order of the district judge and direct him to return the memorandum 
of appeal for presentation to the proper court.'*”? Sections 104 and 107 do not prevent the 
high court from remanding the case to the trial court, for giving findings on all issues.'*”4 


Under section 107 (2) of the Code it is open to appellate court to pass appropriate orders 
for injunction or stay during the pendency of the proceeding on an application filed for 
restoration of second appeal dismissed as being abated and application for substitution. It was 
held by the Allahabad High Court that the expression “all proceedings in any Court of civil 
jurisdiction” in section 141 of the Code is of wide import and injunction may be issued against 
persons who are sought to be substituted as heirs and legal representatives of the plaintiff.'*”° 


Where a miscellaneous appeal was filed before the district court on rejection of the 
application for injunction and the district court came to the conclusion that it has no pecuniary 
jurisdiction to entertain the appeal. The only legal course open to the district court was to 
return the appeal for presentation before the appropriate Court. Thus, where the district court 
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itself found that it had no jurisdiction but proceeded to decide the appeal on merit, the order 
was erroneous. Section 107 (2) read with O XXIII, rule 1 confers power on the appellate court 
to allow an appeal to be withdrawn, '*”° 


Suit for declaration of title was dismissed where withdrawal can be permitted at the appellate 
stage. The CPC does not require the court to refuse permission to withdraw the suit in such 
circumstances and to compel the plaintiff to proceed with it. It is, of course, possible that 
different considerations may arise where a set-off may have been claimed or a counter-claim 
may have been filed, as per procedural law applicable to the proceedings governing the suit.'*”” 


An appeal against a decree in a suit can, under this section, be referred to arbitration,'*”* but 
not one against an order in execution.'*” An appeal under the Representation of the Peoples 
Act, 1951, can, under this section, be withdrawn as provided in O XXIII, rule 1, and the high 


court cannot refuse to permit it.'4*° 


Leave to sue defendants who are not residing within the territorial limits of the court under 
section 20(b) can be granted by the appellate court in appropriate cases.'**' 


Ordinarily, a court of appeal cannot take into account a new law brought into existence 
after the judgment appealed from has been given. This is so because the rights of a litigant 
in an appeal are determined under the law in force at the date of suit. But if the new law 
either expressly or by necessary implication takes in even pending matters, the court of appeal 
must have regard to the legislative intention so expressed and give effect to such a law.'*** The 
appellate court can also take into account facts and events which have come into existence after 
the judgment and decree appealed against were passed. '** 


[s 107.8] This Section and Section 12(3) of Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947 


Where the appellant, by filing the application under section 12(3) of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 1947, had not made a prayer to the appellate 
court for passing any order which the trial court intended to pass under the CPC. His prayer 
was to invoke the benefit conferred upon a tenant under the Act. The beneficial provision under 
the Act unequivocally provides that it can be availed of in the suit and that too on the first 
day of hearing of the suit or on or before such other date as the court may fix, the first date of 
hearing cannot be stretched to be any date beyond the date before the issues are framed in the 
suit. The object is to protect the bona fide tenants from being evicted on the grounds of default 
by affording them further opportunity to make the payment of the arrears of rent at least at two 
times during the subsistence of tenancy, the provision is not intended to confer a right without 
circumspection to be availed of by the tenant at any time according to his convenience. 


The words “such other date as the court may fix” would not include the date fixed by the 
appellate court in terms of section 107 of the CPC. However, in the instant case vide its order 
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dated 18 January 2001, the appellate court had not extended the time and expressly permitted 
the appellant to deposit the arrears of rent allegedly payable by him without prejudice to the 
rights of the other party, i.e., the landlords. The high court was, therefore, justified in holding 
that the appellant cannot take advantage of section 12(3) of the Act at the appellate stage 
which he had failed to avail of before the trial court. The appellant was rightly held to be in 
arrears of rent for more than six months from the date of filing of the suit and had failed to 
apply before the trial court on the first day of suit for depositing the arrears of rent.'** 


[s 107.9] Difference Between Appeal and Revision 


The legislature made a provision for discretionary remedy of revision which is indicative 
of the fact that the legislature has created two jurisdictions different from each other in 
scope and content in the form of an appeal and revision. An appeal is a continuation of suit 
or proceedings wherein the entire proceedings are again left open for consideration by the 
appellate authority which has the power to review the entire evidence, subject to the prescribed 
statutory limitation. But in the case of revision, whatever powers the revisional authority may 
have, it has no power to recess and re-appreciate the evidence unless the statute expressly 
confers on it that power. That limitation is implicit in the concept of revision.'** 


[S 108] Procedure in appeals from appellate decrees and orders.—The 
provisions of this Part relating to appeals from original decrees shall, so far as may be, 
apply to appeals— 

(a) from appellate decrees, and 


(b) from orders, made under this Code or under any special or local law in 
which a different procedure is not provided. 


Compare O XLII, rule 1 and O XLIII, rule 2.'**° 
Appeals to the Supreme Court 


1487[[S 109] When appeals lie to the Supreme Court.—Subject to the provisions 
in Chapter IV of Part V of the Constitution and such rules as may from time to time 
be made by the Supreme Court regarding appeals from the Courts of India, and to 
the provisions hereinafter contained an appeal shall lie to the Supreme Court from 
any judgment, decree or final order in a civil proceeding of a High Court, if the High 


Court certifies— 


(i) that the case involves a substantial question of law of general importance; 
and 


(ii) that in the opinion of the High Court the said question needs to be decided 
by the Supreme Court.] | 
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[s 109.1] Changes in the Section 


The Code of Civil Procedure (Amendment) Act (49 of 1973), which received the assent of 
the President on 11 November 1973, substituted the present section for the old section. The 
Amendment Act, 1973 also deleted section 110. The section as it stood before the amendment 
was as follows: 


Section 109. Subject to the provisions in Chapter IV of Part v of the Constitution and 
such rules as may, from time to time, be made by the Supreme Court regarding appeals 
from the Court of India, and to the provisions herein contained, an appeal shall lie to the 
Supreme Court— 


(a) from any judgment, decree or final order passed on appeal by a High Court or by 
another Court of final appellate jurisdiction; 


(b) from any judgment, decree or final order passed by a High Court i in the exercise 
of original civil jurisdiction; and 


(c) from any judgment, decree or order, when the case, as hereinafter provided, is 
certified to be a fit one for appeal to the Supreme Court. 

The section, as it stood before its amendment in 1973, corresponded with section 595 
of the Code of Civil Procedure 1882 (except that in clauses (a) and (b) the words “decree or 
final order” were substituted for the words “final decree”, and in cl(c) the words “or Order” 
were added after the word “decree”). By the Adaptation of Laws Order 1950, the following 
amendments were made in the section: 

(i) the words “subject to the provisions in Chapter IV of Part V of the Constitution 
and such rules” were substituted for the words “subject to such rules”; 


(ii) the words “the Supreme Court” were substituted for the words “His Majesty in 
Council”; 

(iii) in clause (b), the words “judgment, decree or final Order” were substituted for the 
words “decree or final order”; 

(iv) by Amendment Act 66 of 1956, the words “judgment, decree or, final order” were 
substituted for the words “decree or order” in clause (c). 


The Amendment Act 1973 restructured the section by taking the words “from any judgment, 
decree or final order” in clause (a) into the main operative part of the section. It deleted the 
words “passed on appeal” and the words “or by any other court of final appellate jurisdiction;” 
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in cl(a) and substituted for clauses (a), (b) and (c) new clauses (i) and (ii). The words “any other 
court of final appellate jurisdiction” found in the unamended section 109 were omitted in 
Article 133 of the Constitution, the obvious intention being to confine appeals to the Supreme 
Court against judgment, decree or final order passed by a high court. Though these words 
remained in the unamended section 109, there could be no appeal to the Supreme Court 
except against an order passed by the high court since the section was subject to Article 133. 
Those words having been, thus, rendered superfluous by their omission from Article 133, they 
are now deleted from the section also. The word “court” in section 109 made it abundantly 
clear that the section did not cover a tribunal or body which was not a court within the 
Code of Civil Procedure or the Civil Courts Act. Though decisions of tribunals appointed 
under special status were not open to appeal to the Supreme Court, the Supreme Court could 
grant leave to appeal under Article 136 of the Constitution in appropriate cases. Article 133, 
having restricted appeals to the Supreme Court from the orders of the high courts, there 
could not have been appeals to the Supreme Court against the orders passed by the judicial 
commissioners courts. To get over this difficulty certain judicial commissioners courts for the 
purposes of Articles 132, 133 and 134 of the Constitution were declared by the Parliament to 
be high courts by enacting the Judicial Commissioners’ Court (Declaration as High Courts) 
Act, 1950 and the Goa, Daman and Diu Judicial Commissioner's Court (Declaration as High 
Court) Act, 1964. 


[s 109.2] Scope of the Section 


Section 109 is subject to the provisions of Chapter IV of Part V of the Constitution. The 
articles bearing on the right conferred by section 109 are Articles 132, 133 and 134A. Clause 
l of Article 132 provides that an appeal shall lie to the Supreme Court from any judgment, 
decree or final order of a high court, whether in a civil, criminal or other proceeding, if the 
high court certifies that the case involves a substantial question of law as to the interpretation 
of the Constitution. However, it is Article 133 which deals with the appeals under section 109. 
Article 133, before its amendment by the Constitution (Thirtieth Amendment) Act, 1972 was 
as follows: 


Article 133. Appellate Jurisdiction of Supreme Court in appeals from High Courts in 


regard to civil matters— 


(1) An appeal shall lie to the Supreme Court from any judgment, decree or final 
order in a civil proceeding of a High Court in the territory of India if the High 
Court certifies: 


(a) that the amount or value of the subject matter of the dispute in the court 
of the first instance and still in dispute on appeal was and is not less than 
twenty thousand rupees or such other sum as may be specified in that behalf 
by Parliament by law; or 


(b) that the judgment, decree or final order involves, directly or indirectly, some 
claim or question respecting property of the like amount or value; of 


(c) that the case is a fit one for appeal to the Supreme Court; and where the 
judgment, decree or final order appealed from affirms the decision of the 
court immediately below in any case other than a case referred to in sub- 
clause (c), if the High Court further certifies that the appeal involves some 
substantial question of law. 


(2) Notwithstanding anything in Article 132, any party appealing to the Supreme 
Court under cl (1) may urge as one of the grounds in such appeal that a substantial 
question of law as to the interpretation of this Constitution has been wrongly 


decided. 
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(3) Notwithstanding anything in this Article, no appeal shall, unless Parliament by 
law otherwise provides, lie to the Supreme Court from the judgment, decree or 


final order of one Judge of a High Court. 


Section 2 of the Constitution (Thirtieth Amendment) Act, 1972 which was brought into 
force with effect from 27 February 1973 substituted cl(1) of the article by the following clause: 
(1) An appeal shall lie to the Supreme Court from any judgment, decreé or final 


order in a civil proceeding of a High Court in the territory of India if the High 
Court certifies: 


(a) that the case involves a substantial question of law of general importance; 
and 


(b) that in the opinion of the High Court the said question needs to be decided 
by the Supreme Court. 


Section 3 of the Constitution Thirtieth Amendment Act, 1972, makes special provision 
inter alia as to pending proceedings and provides: 


(1) Nothing in this Act shall affect— 


(a) any appeal under sub-clause (a) or sub-clause (b) or sub-clause (c) of 
clause (1) of Article 133 of the Constitution which immediately before the 
commencement of this Act was pending before the Supreme Court; or 


(b) any appeal preferred on or after the commencement of this Act against any 
judgment, decree or final order in a civil proceeding of a High Court by 
virtue of a certificate given by the High Court before the commencement of 
this Act under sub-clause (a) or sub-clause (b) or sub-clause (c) of Article 133; 


and every such appeal may be heard and disposed of or as the case may be, 
entertained, heard and disposed of by the Supreme Court as if this Act had 


not been passed. 


(2) Subject to the provisions of sub-section (1) no appeal shall lie to the Supreme 
Court under clause (1) of article 133 of the Constitution from any judgment, 
decree or final order arising out of a suit or other civil proceeding which was 
instituted or commenced in any court before the commencement of this Act 
unless such appeal satisfies the provisions of that clause as amended by this Act. 


The amended clause (1) of Article 133 does away with the criterion of the value of the 
subject matter of Rs 20,000 in the court of the first instance and in an appeal from its judgment, 
decree or final order. It also does away with the certificate by the high court to that effect and 
instead lays down two new criteria, both of which must be satisfied before an appeal to the 
Supreme Court can lie. The first is that the case involves a substantial question of law of general 
importance and the second, is that such a question needs, in the opinion of the high court, 
to be decided by the Supreme Court. The two conditions are thus cumulative, so made clear 
by the use of the word “and” at the end of sub-clause (a). Therefore, the mere circumstance 
that the proposed appeal involves a substantial question of law of general importance is not 
by itself sufficient. Even, where such a question is raised, the high court must ensure that it is 
such as needs to be decided by the Supreme Court. The meaning of the expression “substantial 
question of law” was given by the Supreme Court in Sir Chunilal v Mehta v Century Spg and 
Mfg Co Ltd,'*** in the following terms: 

The proper test for determining whether a question of law raised in the case is substantial 
would be whether it is of general importance or whether it directly and substantially affects 


the rights of the parties and if so whether it is either an open question in the sense that it 
is not finally settled by this court or by the Privy Council or by the Federal court or is not 


1488. Sir Chunilal v Mehta v Century Spg and Mfg Co Ltd, AIR 1962 SC 1314 : (1962) 3 SCR 549. 
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free from difficulty or calls for discussion of alternative views. If the question is settled by 
the highest court or the general principles to be applied in determining the question are 
well-settled and there is a mere question of applying those principles or that the plea raised 
is palpably absurd, the question would not the substantial question. 


In the above case, the construction of a managing agency agreement, which was neither 
simple nor free from doubt, was held to be a substantial question of law.'*” In another case, 
the question whether a dedication for the performance of gurupuja at a samadhi, and for 
conducting annadanam, was valid or not was held to be a substantial question of law.'*”° 
However, as aforestated, it is not enough that the case involves a substantial question of law. 
Such question must furthermore, be one of general importance. It has been decided by the 
High Court of Calcutta that the question whether revision lies from an award of an arbitrator 
appointed under section 19(1)(b) of the Defence of India Act, 1939, specially when there 
are a number of such applications pending, and where there exists a difference of opinion 
between two high courts, is a substantial question of law of general importance. The high 
court, however, expressed the view that Article 133(1) vested a wide discretion in the high 
court and held, in exercise of that discretion, that it was not a question which in its opinion 
needed to be decided by the Supreme Court.'*”' The mere fact that the refusal of the certificate 
is likely to cause inconvenience is no ground for its issuance. 


The question next is to what appeals do the amended Article 133 and the amended 
section 109 apply? The ordinary rule is that a court of appeal cannot take into account a new 
law brought into existence after the judgment appealed from has been rendered. The reason 
underlying this rule is that the rights of litigants in an appeal are determined under the law 
in force, at the date of the institution of the suit. Courts have always looked with disfavour 
upon laws which take away vested rights or which affect pending cases. However, there is a 
distinction between procedural and substantive matters. The law affecting procedure is treated 
generally as retrospective. The right to an appeal to a superior tribunal is a very different thing 
from one regulating procedure and has since long been recognised as a substantive right.'*” 
The right to appeal to the Supreme Court is also a constitutional right under Article 133 of 
the Constitution. Consequently, the appellate court must give effect to the same law which was 
in force at the date of the earlier proceeding.'*”’ This is not an absolute rule of inviolability of 
substantive rights. As stated by the Supreme Court in Dayawati v Inderjit: 

If the new law speaks in language which expressly or by clear intendment takes in even 
pending matters, the Court of trial as well as the Court of appeal must have regard to an 
intention so expressed, and the Court of appeal must give effect to such a law even after the 
judgment of the Court of first instance. The distinction between laws affecting procedure 


and those affecting vested rights does not matter when the Court is invited by law to take 
away from a successful plaintiff what he has obtained under a judgment.'*”° 


The Constitution (Thirtieth Amendment) Act, 1972 does contain, it is submitted, 
provisions as contemplated in the case of Dayawati v Inderjit. Section 3 of the Amendment 
Act, 1972 furnishes a special provision as to pending proceedings and expressly provides that 
nothing in the Act is to affect: (a) appeals pending before the Supreme Court immediately 


1489. R Subba Rao v N Veeraju, AIR 1951 Mad 969 : (1952) ILR Mad 264; Kishori Lal v Murli Dhar, (1961) 
ILR Raj 735; Everest Orient Line v Jasjit Singh, AIR 1962 Cal 308. 

1490. Saraswathi Ammal v Rajagopal Amma, AIR 1950 Mad 81. 

1491. State of West Bengal v Somendra Kumar Mitra, AIR 1975 Cal 335. 

1492. Colonial Sugar Refining Co v Irving, AIR 1905 Cal 369. 

1493. Rea Debtor, (No 490 of 1935) : [1936] 1 Ch 237. 

1494. Dayawati v Inderjit, AIR 1966 SC 1423 : [1966] 3 SCR 275. 

1495. Jagannath Prasad v Hazari Lal, AIR 1953 All 509; Sadar Ali v Dalimuddin, AIR 1928 Cal 640. 


1332 Sec 109 Part Vil—Appeals 


before the commencement of the Amendment Act; and (b) appeals, though preferred on or 
after the commencement of the Act, by virtue of certificates granted by the high courts under 
sub-clause (a) or (b) or (c) of the unamended Article 133(1) before the commencement of 
the Act. The fact that only two categories of appeals are saved by a specific provision does, 
it is apprehended, show that the rest of the appeals are governed by and are subject to the 
provisions of the amended Article 133 and amended section 109 of the CPC. This is also clear 
from sub-section 2 of section 3 of the Constitution Amendment Act, 1972 which provides 
that, subject to the provisions of sub-section 1, no appeal shall lie to the Supreme Court under 
clause (1) of Article 133 from any judgment, decree or final order arising out of a suit or other 
civil proceeding which was instituted or commenced in any court before the commencement 
of this Act, unless such an appeal satisfies the provisions of that clause as amended by this 
Act. This sub-section was intended to rule out the principle laid down in the case of Colonial 
Sugar Refining Co, that a right of appeal is a substantive right which cannot ordinarily be said 
to have been defeated by a new enactment, unless such enactment is expressly or by necessary 
intendment made retrospective. 


[s 109.3] Right of Appeal to the Supreme Court 


The right to appeal to the Supreme Court from a judgment, decree or final order in a civil 
proceeding is expressly given by Article 133 of the Constitution. It is, therefore, not necessary 
now to invoke the principles laid down in the series of cases beginning from Secretary of 
State v Chelikani Rama Rao,'*”® and ending with Pramatha Nath Roy v Sanat Kumar Mukerji,” 
that once a civil proceeding reached the high court, the right of appeal conferred by sections 
109 and 110 of the CPC would attach to these proceedings, notwithstanding that no right of 
appeal had been specially given by the relevant special statute. When a special statute dealing 
with a special class of cases uses, with reference to the decision given by a tribunal set up under 
that statute, the word “final”, the use of this word must be taken to indicate an intention 
to override section 109 and no appeal will lie from that decision. There will be no right of 
appeal to the Supreme Court unless Parliament by law otherwise directs [Article 133(3) of the 
Constitution] from an order of a single judge of a high court either in a first appeal or a second 
appeal or in a revision. 


However, mere filing of appeal in the Supreme Court does not operate as stay of proceedings 
in the Court below. The execution of a decree will not be stayed merely by reason of the filing 
of appeal against such decree. Mere pendency of Special Leave Petition before the Supreme 
Court cannot be a ground to direct the executing Court to stay its hands.'*”* 


[s 109.4] Civil Proceedings 


There is no right of appeal to the Supreme Court unless the judgment, decree or order is 
made in a civil proceeding. There has been some discussion in the courts as to the precise import 
of the words “civil proceeding”. It has been said that the “simplest definition of civil proceeding 


is a proceeding in a court of civil jurisdiction, for example a civil court”.'*” It has also been 


1496. Secretary of State v Chelikani Rama Rao, 43 1A 192 : (1916) 39 Mad 617 : 20 Cal WN 1311. 

1497. Pramatha Nath Roy v Sanat Kumar Mukerji, AIR 1949 FC 60 : [1948] PCR 228 : (1948) 53 Cal WN 
12. 

1498. Shivarudrappa Fakirappa Uppin v Executive Engineer, Karnataka Housing Board, Hubli Div, AIR 2009 
(NOC) 2915 (Kant) : (2009) 4 Kant LJ 454 (DB). 

1499. State of Uttar Pradesh v Mukthar Singh, AIR 1957 All 505. 
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observed that the words “civil proceedings” are used in opposition to criminal proceedings. 
Discussing this question, the High Court of Madras held in Krishnaswami v Council of Institute 
of Chartered Accountants,‘” that it would not be right to say that a civil proceeding will include 
whatever is not a criminal proceeding, or that whatever comes before a civil court is a civil 
proceeding or that whatever jurisdiction is conferred by a statute is a civil proceeding. It held 
that it would depend on the character of the dispute whether it is a civil proceeding. The 
decisions of various high courts are fairly unanimous that any proceeding which involves 
an adjudication of a right to property or any other civil right will be a civil proceeding,’ 
and that it is the nature of the right involved, and not the form of the proceeding, that is 
determinative.” A proceeding for the grant of patent under the Patents and Designs Act, 
1911 is a civil proceeding. 


[s 109.5] Writ Proceedings 


There is a difference of judicial opinion on the question whether proceedings for a writ 
under Article 226 of the Constitution are civil proceedings. It has been held in Collector 
of Monghyr v Maharaj Pratap Singh,” that the extraordinary jurisdiction vested in the 
high court under this article is not for the purpose of determining the rights of parties, 
but only to see that the tribunals act within their jurisdiction and is, therefore, not a civil 
proceeding. However, the preponderance of authority favours the view that if the order 
in a writ proceeding has the effect of finally deciding the rights of parties, it will be a civil 
proceeding.'*°° However, it has been held by a Full Bench of the Patna High Court that 
proceedings under Article 227 of the Constitution are, in contrast to those under Article 226, 
civil proceedings, and that orders passed thereon are open to appeal under Article 133.1507 
The view of the Patna High Court expressed in the case of Collector of Monghyr v Maharaj 
Pratap Singh above is no longer correct, in view of the Supreme Court having subsequently 
held that writ proceedings under Article 226 are civil proceedings as they directly involve 
civil rights of the contending parties.'"* 


[s 109.6] Disciplinary Proceedings 


An order of the high court refusing to enroll a person as a legal practitioner, under the 
Legal Practitioners Act, 1879, is not one from which the high court has jurisdiction to 


1500. State of Uttar Pradesh v Mukthar Singh, AIR 1957 All 505; Saraswathi v Rajagopal, AIR 1952 Mad 
81 : (1952) ILR Mad 1 : (1951) 2 Mad LJ 63 : 68 LW 589. 

1501. Krishnaswami v Council of Institute of Chartered Accountants, AIR 1954 Mad 340 : AIR 1953 Mad 
862 : (1953) ILR Mad 79 : (1953) 2 Mad LJ 646; Srirama Rao v Srinivasamurthi, (1953) 1 Mad LJ 542. 

1502. Dhanalakshmi Vilas Cashew Co v President Cashew Industries Staff Assn, AIR 1962 Ker 1 (FB) : (1961) 
ILR 2 Ker 43 : (1961) Ker LT 427 : (1961) Ker LJ 360; Kapur Singh v UOI, AIR 1957 P&H 173: (1957) 
ILR Punj 873; Brijlal v State of Uttar Pradesh, AIR 1958 All 621 : (1958) 1 All 318; Jagannath v State 
of Orissa, AIR 1957 Ori 42 : (1957) ILR Cut 27. 
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grant leave to appeal to the Supreme Court. Such an order is passed in the exercise of the 
administrative powers of the court. Similarly, an order by a high court striking an advocate 
off the rolls under its disciplinary jurisdiction conferred by clause 8 of the Letters Patent 
is one from which the high court has no power to grant leave to appeal. The principles 
underlying the decisions in Re Sudhansu”® and Re An Advocate, apply in such a case. 
(For the view of Calcutta, Bombay, Madras and Patna High Courts on the»point, see note 
to clause 39 of the Letters Patent of the High Court of Calcutta, Bombay and Madras). 
According to the High Court of Allahabad, it has been the practice of that court to grant 
leave in a fit case, such as when a pleader’s name?’ or an advocate’s name'*”” is struck off 
the rolls. The Supreme Court has power under Article 136 to interfere with an order passed 
by the high court in the exercise of disciplinary jurisdiction in proceedings against a legal 
practitioner, but only in exceptional cases.'?!” 


[s 109.7] Proceedings by way of Arbitration 


Where a dispute was referred to the decision of arbitrators under the Defence of India Rules 
and against the decision an appeal was taken to the court, as provided under the rules, it was 
held by the Supreme Court that this was not a judgment open to appeal under Article 133 as 
it was really an award with the imprimatur of the court impressed on it.'”'* Proceedings before 
a tribunal appointed under the Kanpur Urban Area Development Act, 1945 are really in the 
nature of arbitration and the decision of the arbitrator is not a judgment open to appeal,'*” nor 
a decision by the high court in an appeal preferred under the Uttar Pradesh Towns Improvement 
Act, 1920.'°!° An appeal by special leave under Article 136 against an award made under the 
Industrial Disputes Act, 1947 is not an appeal as of a right.” 


[s 109.8] Election Cases 


It was held in VV Giri v DS Dora,'*'® that a decision in an appeal, preferred under the 
Representation of the Peoples Act, 1951, raising the question of the validity of an election was 
not a civil proceeding and that accordingly, no leave to appeal could be granted under 
Article 133. However, the weight of authority is decidedly against this view.” 


[s 109.9] Contempt Proceedings 


The Privy Council has held that a committal for a finding, by a high court, of contempt for 
breach of an injunction is not criminal in its nature, and that leave to appeal may be granted 
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under this CPC.'° No leave will be granted for the purpose of challenging the correctness of 
the findings given by the high court.'™! 


[s 109.10] Judgment on a Reference Under Section 66 of the 
Income Tax Act, 1922 


The high court, hearing a reference under section 66 of the Income Tax Act, 1922, exercises 
an advisory jurisdiction and its opinion is not a judgment, decree or final order within 
Article 133 of the Constitution or this section.'*? For the same reason, it has been held that a 
judgment given on a reference under section 108(1) of the Saurashtra Income Tax Ordinance 
1949, is not open to appeal under this section; nor an order made on a reference under 
section 24 of the United Provinces Agriculturists Income Tax Act, 1948.'°* A decision given 
by the high court on a point of law referred to it by the revenue authorities under section 21 
of the Bihar Sales Tax Act, 1944 is not a judgment within the meaning of this section. It is 
only an opinion,” and so is an order delivered under section 24(5) of the Cochin Sales Tax 
Act.” It has also been held that a writ to quash assessment of income tax, under section 23 
of the Income Tax Act, 1922, is not a civil proceeding and the order passed therein is not open 
to appeal under this section.” 


[s 109.11] Judgment 


The word “judgment” occurs in this section and Article 133 of the Constitution. It was also 
used in section 205 of the Government of India Act, 1935. It has been held that in the context 
in which it occurs, the word signifies not the reasons in support of a decision, but a decision 
which finally adjudicates on the rights of the parties and that an interlocutory judgment, 
which merely decides an issue or issues without finally determining the rights and liabilities 
of the parties is not a judgment within this section, however, cardinal the issue might be.'*** 


[s 109.12] Decree 


For definition of decree, see section 2(2) above. 
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[s 109.13] Preliminary Decree 


An appeal would lie to the Supreme Court from a preliminary decree, for example, a decree 
declaring the liability of a party and directing accounts to be taken on the same principles as 
laid down in Sanyasi v Krishnadhan.° 


[s 109.14] Final Order 


In Ramchand v Goverdhandas,'*” the Privy Council said that an order is final if it finally disposes 
off the rights of the parties. In that case, a stay order under section 19 of the Arbitration Act, 1940 
had been reversed and the suit went back for trial. The appellate court had thought that the order 
was final as it “went to the root of the suit, namely the jurisdiction of the court to entertain it” and 
it was for this reason that the order was supposed to be final; but it was not so where the parties 
were still under trial. In Abdul Rahman v Cassim,'°*! a suit for damages had been dismissed on a 
preliminary ground and the high court, on appeal, reversed the decree and remanded the suit for 
trial on the merits under O XLI, rule 23. The Privy Council held that this was not a final order. 
The test has been laid down by Sir George Lowndes in the following terms— 

The finality must be a finality in relation to the suit. If, after the order, the suit is still a 
live suit in which the rights of the parties have still to be determined, no appeal lies against 
it under Section 109.5? 
1533 


Their Lordships distinguished the previous Privy Council decisions of Rahimbhoy v Turner, 
and Muzhar Hossein v Bodha,'>*4 as decided under the Code of Civil Procedure 1882. In 
Rahimbhoy v Turner,» the order was one determining the defendant's liability to account and 
directing accounts to be taken. This was held to be the final order as it determined the cardinal 
point in the suit which was the defendant's liability to account. In Muzhar Hossein v Bodha,'”*° 
the suit was to recover property which was the subject of a gift by a will. The validity of the 
will was disputed and the high court, differing from the court of first instance, held that the 
will was valid and remanded the suit for subordinate inquiries. The Privy Council held that 
the order was a final order as it comprised a decision of the cardinal issue in the suit, namely, 
the validity of the will. The order in Rahimbhoy’s case was one which under the present Code 
would be a preliminary decree. With reference to Muzhar Hossein’ case the Privy Council said 
that if the effect of the decree had been merely to remand the suit for trial on the merits, a 
different consideration would have applied. In an earlier case, where the lower court refused to 
set aside an ex parte decree and the high court remanded the suit for an inquiry on the merits, 
the Privy Council held that the order of the high court was not a final order but a purely 
interlocutory order directing procedure.!**” The meaning of the words “final order” has been 


1529. Sanyasi v Krishnadhan, AIR 1922 PC 237 : 49 IA 108; Firm Ganeshdas Kishnaji v Murlidhar, AIR 1956 
MB 151. 

1530. Ramchand v Goverdhandas, 47 IA 124; followed in Aisha Bee Bee v Noor Mohamed, AIR 1932 Rang 
192 : (1932) 10 Rang 504 and Tan Ma Shwe v Tan Ma Nywe, AIR 1932 Rang 189 : (1932) 10 Rang 499. 

1531. Abdul Rahman v Cassim, AIR 1933 PC 58 : 60 IA 76, 81; Mohamed Amin Brothers Ltd v The Dominion 
of India, AIR 1950 FC 77 : [1949] FCR 842 : 85 Cal LJ 250; Chandra Singh Dudhoria v Midnapore 
Zemindary Co Ltd, AIR 1951 Cal 300 : (1950) 54 Cal WN 874 : 86 Cal LJ 324. 

1532. VM Abdul Rehman v DK Cassim, AIR 1933 PC 58; referred to and relied upon by the Supreme Court in 
Jethanand v State of Uttar Pradesh, AIR 1961 SC 794; Tarapore & Co, Madras v Tractors Export Moscow, 
AIR 1970 SC 1168; Prakashchand v Hindustan Steel, AIR 1971 SC 2319. 

1533. Rahimbhoy v Turner, 18 1A 6. 

1534. Muzhar Hossein v Bodha, 22 IA 1. 

1535. Rahimbhoy v Turner, 18 1A 6. 

1536. Muzhar Hossein v Bodha, 22 1A 1; Ananda Gopal v Nafar Chandra, (1908) 35 Cal 618. 

1537. Radha Kishan v Collector of Jaunpur, 28 IA 28. 
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considered in a number of decisions by the Federal court and the Supreme Court. The result 
of the authorities might, thus, be summed up—if the order amounts to a final decision on 
the rights of the parties in dispute in the proceeding, it is a final order; but if the proceeding 
still remains to be tried even after the order is made, and the rights in dispute have still to be 
determined, then the order is interlocutory.'** If the order finally determines all the rights 
of the parties, but proceedings have to be taken to give effect to it, it is in the nature of a 
preliminary decree and is a final order.” 


Order of Remand.—When the lower court dismisses a suit on the ground that it is barred 
by limitation, and the high court, reversing the decision, remands the suit for trial, the order 
is interlocutory.’ An order remanding a suit for decision on the merits is therefore, not a 
final order.'™! The contrary view expressed in Shantilal v Raj Narain,‘ is, it is submitted, not 
correct. There are a few decisions in which orders of remand, which did not decide finally the 
rights of parties, have been held to be final but they cannot be regarded as laying down the 
law correctly.'**? 


An order refusing to appoint a receiver in a suit is not a final order and no appeal lies to 
the Privy Council.’ In a case where the high court discharged an order made by the district 
court appointing a receiver and the high court granted leave to appeal, the Privy Council 
observed that as a general rule and in the absence of special circumstances or some unusual 
occasion for its exercise, the power of making interlocutory order was one which was not a 
suitable subject for review by the judicial committee.’ An order passed in an appeal against 
an order appointing a receiver under O XL, rule 1, is not a final order open to appeal under 
this section’™® nor is an order issuing an injunction restraining the defendant from proceeding 
with a suit in another court. 


The following are further instances of orders which have been held not to be final orders: 


(i) an order of the appellate court reversing the order of the court of first instance 
refusing to set aside an abatement and directing the lower court to rehear the 
application;'™* ‘- 


1538. Premchand Satramdas v State of Bihar, AIR 1951 SC 14 : [1950] SCR 799 : 1951 SCJ 5; Syedna Taher 
Saifuddin v State of Bombay, AIR 1958 SC 253 : [1958] SCR 1007. 

1539. Shri Mohini Gurudwara Prabandh Committee v Sheo Rattan Deo Singh, AIR 1955 SC 576; Sathappa 
Chetty v Subramania Chetty, AIR 1922 Mad 510 : 40 Mad LJ 758; Venkayya v Venkatarama Rao, AIR 
1956 AP 126; Shrimati Bhagawati Kunwar v Hargopal, (1960) All LJ 244. 

1540. Sindhuram Chowdhury v Krishna Dutta, AIR 1951 Assam 73 : (1951) 55 Cal WN 219; 
Mahant v Chudasama, (1884) 8 Bom 548; Habib-un-nissa v Munawar-un-nisa, (1903) 25 All 629; Baij 
Nath v Sohan Bibi, (1909) 31 All 545; Amsingh v Jethmal, AIR 1957 Raj 173 : (1956) ILR Raj 327; 
Kuldeep Singh v Mangal Kaur, AIR 1958 P&H 313. 

1541. Abdul Rahman v Cassim, AIR 1933 PC 58 : 60 IA 76; Nuriniah v Ganges Sugar Works, (1916) 38 All 
150 (EB); Sultan Singh v Murli Dhar, AIR 1924 Lah 571 : (1924) 5 Lah 329; Rajeshwarashram v Sharda 
Math, AIR 1933 Bom 260 : (1933) 35 Bom LR 458; U Nyo v Ma Pwa Thin, AIR 1932 Rang 
137 : (1932) 10 Rang 335; Jethanand & Sons v State of Uttar Pradesh, AIR 1961 SC 794: [1961] 3 SCR 
754 : [1962] 1 SCJ 713; Raghavacharyulu v Ramanujacharyulu, AIR 1954 Mad 406 : (1954) 1 Mad 
LJ 198; Kanhayalal v Shiv Prasad, AIR 1961 Cut 128; Savitri Devi v Rajul Devi, supra; Royrao v Dutta 
Venkatapathi, AIR 1961 AP 402 : (1960) Andh LT 856 : (1961) Andh WR 71. 

1542. Shantilal v Raj Narain, AIR 1924 All 119: ILR 45 All 74. 

1543. Kishan Chand v Lachhmi Chand, AIR 1933 All 15; Kishanchand v Lakshmichand, 54 All 941 : 143 IC 
450; Sajjad v Ishaq, 18 All LJ 83; Khajendra v Sahayaram, AIR 1921 Cal 177 : 25 Cal WN 896 

1544. Chundi Dutt v Padumanund, (1895) 22 Cal 928. , 

1545. Benoy Krishna v Satish Chandra, AIR 1928 PC 49 : 55 IA 131. 

1546. Narasimha v Venogupala, AIR 1956 AP 159. 

1547. Manoharlal v Hiralal, AIR 1957 MB 47. 

1548. Mumtaz-ud-Daula v James Skinner, AIR 1925 All 263 : (1925) 47 All 335. 
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(ix) an order overruling a claim of privilege; 


(ii) an order reversing an order of the lower court that the suit is barred by O II, 
rule 2,’ or that the suit as framed is maintainable,'”° or that the plaintiff has no 
locus standi to maintain the suit,” and remanding the suit for trial on the merits; 
an order in revision granting,'”” or refusing'””’ leave to sue in forma pauperis; an 
order granting or refusing a review;!”” 


(iii) an order refusing an application to be brought on the record of a pending appeal as 


the legal representative of a deceased party; 


(iv) an order reversing the order of the court of first instance decreeing a suit in terms of 


a compromise and directing that court to proceed with the trial of the suir;!*° 


(v) an order reversing an order of a revenue court returning a plaint for presentation to 
a civil court;'!?”” 


(vi) an order refusing to restore an appeal dismissed for default;!°** 


(vii) an order of the high court returning the memorandum of appeal or presentation to 


the proper court;'”” 


(viii) an order holding that an appeal is not time-barred; 


1561 


(x) an order dismissing an application to amend a decree;!* 


(xi) an order declining to interfere in a writ petition without a decision on the rights 


claimed.’ 


The following are instances of orders which have been held to be final orders: 


1549. 
1550. 
1551. 
1552. 
1553. 
1554. 


1555. 
1556. 


1557. 
1558. 
1559. 
1560. 
1561. 
1562. 
1563. 


1564. 
1565. 


(i) an order made on an appeal setting aside or confirming a sale under O XXI, rules 90 
and 92, was appealable to His Majesty in Council, although under section 104(2), 
no second appeal was available; 


(ii) an order in an appeal from an order filing an award (see section 104(1)(f)) although 
no second appeal lies; 


Ahmad Hussain v Gobind Krishna, (1911) 33 All 391; Venkataranga v Narasimha, (1915) 38 Mad 509. 
Mehr Chand v Labhu Ram, AIR 1921 Lah 203 : (1921) 2 Lah 106. 

Sultan Singh v Murli Dhar, AIR 1924 Lah 571 (FB) : (1924) 5 Lah 329. 

Ram Prasad v Fulpati, AIR 1927 Pat 175 : (1927) 6 Pat 67. 

Babu Sukan Singh v Gopal, (1904) 8 Cal WN 926. 

Dwarka Das Kedar Bux v Gajanan Jagannath, AIR 1946 Cal 10 : (1945) 49 Cal WN 758; Ambika v Devi 
Dayal, AIR 1932 All 318 : (1932) 54 All 401. 

Gangappa v Gangappa, (1914) 38 Bom 421; Ayyannath v Badriah, AIR 1963 AP 15. 

Shankar v Narsimha, AIR 1922 Bom 283 : (1923) 47 Bom 106; Sourendra Nath v Tarubala, AIR 1925 
Cal 857 : (1925) 29 Cal WN 832; Bhagwati Dayal v Dhan Kunwar, AIR 1926 All 311 : (1926) 48 All 
339. See also Brito v Brito, AIR 1924 Mad 701 : (1924) 46 Mad LJ 357; FA Savi v Sabitri, AIR 1927 
Pat 363 : (1927) 6 Pat 282; Savitri Devi v Rajul Devi, supra. 

Iqbal Bahadur v Ram Sree, AIR 1934 All 58 : (1934) 56 All 277. 

Mohmood Hasan v Govt of Uttar Pradesh, AIR 1956 All 457. 

Mukundadas v Bidhan Chandra, AIR 1960 Cal 77 : 64 Cal WN 52. 

Kuldip v Maqub Kaur, AIR 1958 P&H 313. ; 

Stare of Panjab v Sodhi Sukhdev Singh, AIR 1960 P&H 487. 

Kishanlal v Sitaram, AIR 1962 AP 411. 
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1958 All 800. i 

Krishna Pershad v Motichand, 40 IA 140. 
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(iii) an order of a high court dismissing an appeal for the appellant's failure to furnish 
security; 


(iv) an order that an appeal had abated; 


(v) an order in a revision reversing the dismissal of a suit and restoring it to the file 
of the lower court, when such an order had the effect of reinstating a preliminary 
decree;!568 


(vi) an order refusing an application under section 45 of the Specific Relief Act 1 of 
1877; 


(vii) an order passed by a high court in insolvency proceedings.'””° 


The Explanation to Article 132 of the Constitution states that the expression “final order” 
used in that article includes an order deciding an issue which, if decided in favour of the 
appellant, would be sufficient for the final disposal of the case. It is submitted that this 
Explanation should now be the guide.'™” 


[s 109.15] High Court 


Clause (a) of the unamended section 109 provided that an appeal shall lie to the Supreme 
Court from any judgment, decree or final order passed on an appeal by a high court or by any 
other court of final appellate jurisdiction. There were a number of occasions when the question 
arose whether a decree or a final order passed by a high court was a decree or an order passed on 
an appeal. Those decisions have now ceased to be of any use in view of these words having been 
omitted in Article 133 of the Constitution. There were also cases where it was held that by 
reason of the words passed “on an appeal” in section 109 as it then stood, no appeal lay before 
the Privy Council against an order in a revision as such an order was not one “passed on an 
appeal”. However, since these words were omitted in Article 133 and section 109 was subject 
to that article, an order passed in revision would be appealable to the Supreme Court.'*” 
The decision to the contrary in Radhakisan Laxminarayan v VR Oke,'*”? is, it is submitted, 
not correct as it does not take into account the change in law made by Article 133 and the 
amended section 109. 


The unamended section 109 also contained in cl(a) thereof the words “by any other court 
of final appellate jurisdiction”. Before the Constitution was promulgated, an appeal lay to 
the Privy Council from a final order passed by a district judge'*”* of a judicial commissioner's 
court'”” made under section 104. These words, however, did not occur in Article 133 and as 
section 109 was subject to that Article, there could be no appeal to the Supreme Court except 
against an order passed by a high court. These words have now been omitted in the amended 
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section 109, in order that its language is in consonance with Article 133. The result of this 
omission would be to preclude appeals to the Supreme Court from decrees and final orders by 
the judicial commissioner’ courts. To avoid such a result the Parliament has declared, for the 
purposes of Articles 133 and 134, certain Judicial Commissioners Courts to be high courts 
(see the Judicial Commissioners’ Courts (Declaration as High Courts) Act, 1950 and the Goa, 
Daman and Diu Judicial Commissioner’s Court (Declaration as High Court Act, 1964). 


The word “court” in the section cannot include any tribunal or body which is not a court 
within the meaning of Code of Civil Procedure or the Civil Courts Act. Consequently, a 
decision of the rent controller under the West Bengal Premises Rent Control Order is not 
appealable under this section.'*”° In Karuppan Chettiar v State of Madras,” the High Court 
of Madras has held that decisions of tribunals appointed under special statutes are not open to 
appeal to the Supreme Court under this section. The Supreme Court can grant leave to appeal 
under Article 136 of the Constitution in appropriate cases. However, such appeals are not as 
of right under this section. 


[s 109.16] Limitation 


Under Article 179 of the Limitation Act, 1908, the period of limitation prescribed for leave 
to appeal to the Supreme Court was 90 days from the date of the decree.'*”* The matter is now 
governed by Article 133 of the Limitation Act, 1963, which also prescribes the same period. 
Article 133, cl(b) provides that where leave is refused by the high court, an application for 
special leave in the Supreme Court must be filed within 60 days of the order of refusal. 


Under the Limitation Act of 1877, it was held that in computing the aforesaid period, the time 
requisite for obtaining a copy of the decree appealed from could not be excluded, as section 12 
of that Act did not apply to such applications.'°” It was also held that the application could not 
be admitted after the expiration of the aforesaid period, even though there was sufficient cause 
for not presenting the application within the prescribed period as section 5 of the Act did not 
apply to such applications.'**° Both these sections were amended in the Limitation Act, 1908, 
and they were made applicable to applications for leave to appeal. The decisions, therefore, under 
the Limitation Act, 1877, ceased to be law and it was expressly held that under section 12 of 
the Limitation Act, 1908, the time requisite to obtain copy of the decree appealed from was to 
be excluded.'*' The matter is now governed by sections 5 and 12 of the Limitation Act, 1963, 
under which the position is the same as under the Limitation Act, 1908. 


[s 109.17] Land Acquisition Act, 1894 


An award by the court under Part III of the Land Acquisition Act, 1894, is deemed to be 
a decree.'**? An appeal, therefore, lies from a decree of a high court on an appeal from such 
an award. In such a case, the Privy Council would not interfere in matters involving valuation 
of a property unless the judgment was not supported as it stood, either by reason of a wrong 


1576. Jatia Estate Ltd v Vithal Das Bhimji, 60 Cal WN 927. 

1577. Karuppan Chettiar v State of Madras, AIR 1962 Mad 508 : 75 LW 536. 

1578. Azamabad Tea Co v Suraj Ratan, AIR 1958 Cal 296 : 62 Cal WN 155. 

1579. Moroba v Ghanasham, (1895) 19 Bom 301; Anderson v Periasami, (1892) 15 Mad 169; Shib 
Singh v Gandharp Singh, (1906) 28 All 391. 

1580. Shib Singh v Gandharp Singh, (1906) 28 All 391. 
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application of principle or because some important part of the evidence had been overlooked 
or misapplied.!*8? 


[s 109.18] Interlocutory Orders 


By Article 136 of the Constitution, the Supreme Court has the power to grant a special 
leave in its discretion. The practice of the Privy Council, as a rule, was not to grant special leave 
unless there was some substantial question of general interest involved.'™ In a fit case, such a 
leave was granted even where the high court had refused a leave’ or even where it had been 
granted wrongly by the high court.'*** Where special leave was granted the appeal was to be 
confined to the ground on which special leave was granted.'**” Where special leave was granted 
as ex parte application, it did not preclude the Privy Council from going into the question, 
when true facts were brought to its notice of competency at special leave.'*** 


(See clause 40 of the Letters Patent). 


[s 109.19] Clause (I), Section 109 


The first condition for an appeal to the Supreme Court, now, is that the case must involve 
a substantial question of law, which question is also of general importance. For the meaning of 
the expression “substantial question of law of general importance” see the commentary under 
the heading “Scope of the Section” above. 


[s 109.20] Clause (II), Section 109 


Over and above the requirements of cl(i) and cl(ii) requires that the case in the opinion of 
the high court must be such that it needs to be decided by the Supreme Court. Article 133 
and this section as amended, having dropped the criterion of the value of the subject matter, 
no matter how considerable such value may be, the only condition which now gives the 
right of an appeal to the Supreme Court is the existence of a substantial question of law of 
general importance, and the opinion of the high court that the question, so involved, needs 
to be decided by the Supreme Court. Accordingly, a question involved in the case may be a 
substantial question of law of general importance and yet, in the opinion of the high court, it 
may not be such as needs to be decided by the Supreme Court. If a previous decision of the 
Supreme Court has laid down principles applicable to such a question, the high court may 
refuse to certify that a subsequent case, which involves the same question and requires only 
the application of the principles earlier laid down, needs to be decided by the Supreme Court. 
However, if the decision of the high court affects not only a particular litigant but also involves 
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questions of great public importance, a certificate will presumably be issued.'** That would 
also be so where the question involved is a substantial point of law of general importance, and 
either it has not been so far decided or there is, upon it, a conflict of opinion among different 
high courts. 

1590 


The tests applied by the Privy Council in cases such as Benarasi Prasad v Kashi Krishna, 
and Radhakrishna v Swaminatha'' under clause (e) of the unamended section 109, that is cases 
in which the points in issue are not measurable in terms of money but they are of great public 
importance including questions relating to religious rights and ceremonies, or caste rights or 
privileges, still hold validity. Where a petition was made by a company for certificate to appeal 
to the Privy Council, on the ground that the financial and commercial position of the company 
might be seriously affected by the question at issue, and those questions were of importance to 
companies generally, the high court issued the certificate. The order sought to be challenged 
in that case was one dismissing a petition for confirmation of a special resolution altering the 
memorandum of association.'*”” Similarly, the question as to the right of Mahomedans to take 
out religious processions is one of general importance to both the Hindu and Mahommedan 
communities, and was held to be a fit case for appeal to the Privy Council.” It is submitted 
that such a question would be a fit one for a certificate under the present section. A question 
cannot be said to be of general importance unless it is such as is likely to arise frequently for 
decision and affect many parties in litigation. However, a question which has been settled by 
the highest authority is not one which can be certified as fit to be decided by the Supreme 
Court.’"* The fact that there is divergence of opinion may not in itself be a ground for the 
grant of a certificate but that fact would have an important bearing on whether the question 
is one of public or private importance.'*” It is submitted that these decisions still have validity 
under the amended section. Questions such as the validity of section 20 of the Uttar Pradesh 
Zamindari Abolition Act, 1951, and as to the power of the Board of Revenue under the Act 
to entertain a second application for review'””® or as to the interpretation of section 123(7)(f) 
of the Representation of Peoples Act, 1951!” or of rule 56 of the Fundamental Service 
Rules'”® have been held to be questions on which certificates of fitness under clause (c) of the 
unamended section 109 were granted. It is conceived that a certificate under clauses (i) and (ii) 
of the present section would be issued by the high court if such questions were to arise since 
they are, without doubt, substantial questions of law of general importance and need to be 
decided by the highest court of the realm. On similar consideration the decision in Guru 
Govind Basu v Sankari Prasad Ghosal” still has validity, where a certificate of fitness was 
granted under clause (c) of the unamended section 109 for the question whether a partner in 
a firm of chartered accountants appointed as auditors of Life Insurance Corporation of India 
and other government concerns, held an office of profit under Article 102 of the Constitution. 


As against the certificate of fitness for an appeal to the Supreme Court under clause (c) 
of the unamended section 109, the certificate issued now is a dual one. First, it must state 
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that the case involves a substantial question of law of general importance and secondly, it 
must state that such a question, in the opinion of the high court, needs to be decided by the 
Supreme Court. The act of certifying, though left to the discretion of the high court, is a 
judicial act which cannot be performed without special exercise of that discretion evinced by 
the certificate.'®° Under the unamended section, the certificate had to make plain upon its face 
that the discretion conferred on the high court was invoked and exercised.'®' It was also the 
rule that it was the certificate, and not the order for the certificate, which had to be considered 
and acted upon; and unless the certificate upon which a leave to an appeal was based was in 
such a form as to justify that leave, it could not be held that the leave was properly granted. 6? 
It is submitted that these rules are applicable under the present section. 


[s 109.21] Revocation of Certificate 


When a certificate is granted under this clause without sufficient grounds thereof, the 
Supreme Court may vacate it.'®° It is, however, open to the appellant to support the grant of 
a certificate on a ground different from the one on which it is based.'*™* 


[s 109.22] Proceedings Under Patents and Designs Act, 1911 now Repealed by 
the Patents Act, 1970 and the Designs Act, 2000 


An application to the controller under the Act for the grant of patent is a civil proceeding, 
as it involves the right to use it exclusively for a period, and that is property. An appeal to the 
high court under section 23F of the Act, against an order granting a licence, would likewise be 
a civil proceeding. However, as the high court acts, in hearing the appeal, as a persona designata, 
and not as an ordinary court, no appeal lies against its decision to the Supreme Court, under 
this section or Article 133 of the Constitution.'® 


[S 110] Value of subject-matter.—|[ Omitted by Civil Procedure Code (Amendment) 
Act 49 of 1973, section 3 (w.e.f. 29-11-1973). 


The basis of the value of the subject matter of the suit which gave the right to an appeal 
was also omitted from Article 133 which had been amended by the Constitution (Thirtieth 
Amendment) Act, 1972. Although section 3 of that Amendment Act excludes the applicability 
of the amended article, such an exclusion is in respect of two categories of appeals only, viz: 
(a) appeals pending before the Supreme Court at the date of the commencement of the 
amended article; and (b) appeals in respect of which certificates were already granted before 
such commencement. It would seem that in neither case the section before its deletion or 
the commentary thereon, would henceforth be of any practical use and hence, they are not 
reproduced here. 


[S111] Bar of certain appeals.—{ Omitted by the Adaptation of Laws Order, 1950). 


1600. Banarasi Prasad v Kashi Krishna, 28 IA 11. 

1601. Radha Krishna v Swaminatha, AIR 1921 PC 25 : 48 IA 31; Maharaj Bahadur Singh v Balchand, (1920) 
25 Cal WN 770. 

1602. Radha Krishna Das v Bal Krish Chand, 28 IA 182. 

1603. Jethanand & Sons v State of Uttar Pradesh, AIR 1961 SC 794. 

1604. Deputy Commr, Hardoi v Rama Krishna, AIR 1953 SC 521 : [1954] SCR 506 : 1953 SC] 664. 

1605. Farbenfebriken Bayer v Joint Controller of Patents and Designs, AIR 1963 Cal 433 : 67 Cal WN 743. 
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[S 111A] Appeals to Federal Court.—[ Repealed by the Federal Court Act 21 of 
1941, section 2 (w.e.f 1-9-1942). 


This section which was inserted by para 3 of Sch I of Adaptation of Indian Laws Order 
1937, has been omitted by section 2 of the Federal Court Act, 1941 (21 of 1941). 


[S 112] Savings.—(1) [Nothing contained in this Code shall be deemed— 
(a) to affect the powers of the Supreme Court under Article 136 or any other 
provision of the Constitution, or 


(b) to interfere with any rules made by the Supreme Court, and for the time 
being in force, for the presentation of appeals to that court, or their conduct 
before the court]. 


(2) Nothing herein contained applies to any matter of criminal or admiralty or vice- 
admiralty jurisdiction, or to appeals from orders and decrees of Prize courts. 


SYNOPSIS 


Extension of Time to 
TT as. <a Ra 


[s412 1 Subsection. (1) A)r- artcen [s 112.2] 


[s 112.1] Sub-section (1)(A) 


This sub-section was substituted by the Adaptation of Laws Order 1950. The section declares 
that nothing in the CPC affects the jurisdiction conferred upon the Supreme Court by 
Article 136 of the Constitution. Before, independence His Majesty-in-Council had a similar 
jurisdiction by the virtue of the royal prerogative.” In view of section 112 of the CPC, 
the Supreme Court’s power under Article 136 is not effected by rule 3B of O XXIII of the 
Code.!®8 Though the powers of the Supreme Court under Article 136 are expressed in wide 
terms, the court has accepted the Privy Council's procedure of using those powers sparingly 
and in limited classes of cases. For example, where the case is of a grave nature involving a 
matter of important. question of law, or where the case is, otherwise, of public importance, 
or where interference by the court promotes the cause of justice.’ A special leave under 
Article 136 will not, thus, be given as a matter of course. Though the Supreme Court will not 
ordinarily interfere with a finding of fact, it should not refrain from doing so, where it has been 
arrived at upon an erroneous approach and otherwise suffers from a number of infirmities. '*'° 


[s 112.2] Extension of Time to Furnish Security 


Order XII, rule 3 of the Supreme Court Rules runs as follows— 
Where an appellant, having obtained a certificate from the High Court fails to furnish the 


security or make the deposit required, the court may, on its own motion or on application 
in that behalf made by the respondent, cancel the certificate and may give such directions 


1606. Substituted by AO 1950, for sub-section (1). 

1607. For an illustrative case on the exercise of such prerogative, see the discussion in Andre Paul v The 
Attorney-General of Trinidad, AIR 1936 PC 141 : (1936) 40 Cal WN 801 : 38 Bom LR 681: 71 Mad 
LJ 665. 

1608. Union Carbide Corp v UOI, (1991) 4 SCC 584. 

1609. Subedar v State of Uttar Pradesh, AIR 1971 SC 125 : (1970) 2 SCC 445 = (1971) 1 SCR 826. 

1610. Kalinga Tubes Ltd v Workmen, AIR 1969 SC 90: [1969] 1 SCR 287 + (1969) 3 SCR 287. 
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as to the costs of the appeal and the security entered into by the appellant as it shall think 
fit or make such further or other order as the justice of the case requires. 


It has been held that the high court has power under this section read with O XII, rule 3, 
of the Supreme Court Rules to extend the time for furnishing security, even beyond the limit 
prescribed under O XLV, rule 7.'®! However, where the petitioner does not deposit security in 
time nor apply for extension of time and in consequence leave is revoked, an application for 
review of the order under O XLVII, rule 1, or a second application for leave is barred under 
this section.'*'? (For history of admiralty jurisdiction and details of relevant enactments, see 
Law Commission Report on British Statutes).'*! 


It is pertinent to note that while sub-section (1) of section 112 provides for excluding the 
entire CPC in connection with the topics covered by sub-clauses (a) and (b) of sub-section (1) 
thereof, pertaining to powers of the Supreme Court in appeals, sub-section (2) of section 112 
conspicuously does not contain the same phraseology, i.e., the words “nothing contained in 
this Code”; instead, it uses the phraseology “nothing herein contained”, meaning thereby, 
nothing contained in the sub-topic “appeals to the Supreme Court” would apply to admiralty 
or vice-admiralty jurisdiction amongst others and nothing more. The said provision cannot 
get telescoped into any other part of the CPC nor can it travel beyond the limited scope and 
periphery of its operation as indicated in the said provision.'°'* 


1611. Gunwanti Devi v Bihar State, AIR 1958 Pat 236. 

1612. The Deities of Sri Audinarayanaswami and Sri Anjaneyaswami Temples v Hanumacharlu, AIR 1962 AP 
245 : (1961) Andh LT 926 : (1962) 1 Andh WR 24. 

1613. “British Statutes Applicable to India”, Law Commission of India, Fifth Report. 

1614. MVAL Quamar v Tsavliris Salvage (International) Ltd, [2000] 3 LRI 886. 
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PART VIII 
REFERENCE, REVIEW AND REVISION 


[S 113] Reference to High Court.—Subject to such conditions and limitations 
as may be prescribed, any Court may state a case and refer the same for the opinion 


of the High Court, and the High Court may make such order thereon as it thinks fit. 


![Provided that where the Court is satisfied that a case pending before it involves a 
question as to the validity of any Act, Ordinance or Regulation or of any provision 
contained in an Act, Ordinance or Regulation, the determination of which is necessary 
for the disposal of the case, and is of opinion that such Act, Ordinance, Regulation or 
provision is invalid or inoperative, but has not been so declared by the High Court to 
which that Court is subordinate or by the Supreme Court, the Court shall state a case 
setting out its opinion and the reasons therefor, and refer the same for the opinion of 


the High Court. 


Explanation.—In this section, “Regulation” means any Regulation of the Bengal, 
Bombay or Madras Code or Regulation as defined in the General Clauses Act, 1897 
(10 of 1897), or in the General Clauses Act of a State]. 


SYNOPSIS 


[s 113.1] State Amendments..............ceceeeeee [s 113.4] Power of the Court 
(90.2322) Amy Cairt ia. 010 ni. bead 
fo ik... 3); Proviso iasunsc- aaa 7:19 11a6>-9 


[s 113.5] State Ameńñdmént sant. ia. SAA.. 1350 


[s 113.1] State Amendments 


Andhra Pradesh Amendment.—In the Explanation, after the words “Madras Code” the 
words “or any Regulation of the Madras Code in force, in the State of Andhra as it existed 
immediately before the 1 November 1956” were inserted by Andhra A L (Second Amendment) 
Order, 1954 and Andhra Pradesh A L (Amendment) Order, 1957 (w.e.f. 1-4-1956). 


Tamil Nadu Amendment.—In the Explanation, after the words “Madras Code” the 
words “or any Regulation of the Madras Code in force in the territories specified in the 
Second Schedule to the Andhra Pradesh and Madras (Alteration of Boundaries) Act 56 of 
1959” were inserted by Madras (Added Territories) ALO, 1961 (w.e.f. 1-11-1960). 


[s 113.2] Any Court 


It has been held that in the absence of a definition in the Code of Civil Procedure, 1908 
(CPC), the word “court” must be construed as meaning courts governed by the CPC and that 
it would comprise courts of civil jurisdiction established under the local Civil Courts Act.’ 


1. Inserted by CPC Amendment Act 24 of 1951, section 2. 
2. Phul Kumari v State, AIR 1957 All 495. 
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The collector, acting under the provisions of the Bombay Mamlatdars’ Court Act, 1906, is 
not a court within this section’ nor a tribunal constituted under the Central Provinces and 
Berar Relief of Indebtedness Act, 1939.4 In a case before the High Court of Allahabad, it was 
held that the high court has no power under this section to entertain a reference from the 
Benaras State Court of an application submitted to His Highness, the Maharaja of Benaras in 
a civil case.’ But a reference by the Improvement Trust Tribunal constituted under the Uttar 
Pradesh Town Improvement Act, 1919, is competent under this section as the provisions of the 
CPC have been extended to proceedings before it.° A reference by a subordinate court under 
section 113 must set out its opinion and grounds for doubting the validity of the law.’ 


The full bench of the Gauhati High Court dealt with a question that whether the reference 
of the review petition made to full bench passed by division bench was maintainable. It was 
held that though normally the review petition was to be heard by the same bench whose 
judgment was sought to be reviewed, or at least by a bench in which one of the members of 
the division bench was also a member, in case both the members were not present, the Chief 
Justice, could withdraw any pending proceeding from any bench and allot the same to another 
bench. In the instant case, the Chief Justice had passed the order on the administrative side 
constituting the full bench for hearing the matter relating to the foreigners. Hence, it was held 
that it could not be said that the reference to the full bench was not maintainable.’ 


[s 113.3] Proviso 


The proviso appended to section 113 postulates that when there is a question before the 
civil court relating to the validity of any Act, ordinance or regulation or any provision of an Act 
which in its opinion is invalid or becomes inoperative, but has not been declared by the high 
court as such, then only the civil court may state the case and refer the matter for the opinion 


of the high court.’ 


The power under section 113 is subject to the prescribed conditions, that is, the conditions 
laid down in O XLVI.'° The proviso and the explanation to the section were added as also 
section 432 of the Code of Criminal Procedure, 1973, by section 2 of the Code of Civil 
and Criminal Procedure (Amendment) Act, 1951. The object of these provisions is to enable 
questions as to the validity of an Act, ordinance or regulation or of any provision therein, to be 
decided speedily by the highest tribunal.'’ Before a reference could be made under this section, 
the conditions laid down in the proviso must be strictly complied with. The question must 
relate to the vires of an Act, ordinance or regulation or of any provision therein. This section 
has no application when the question raised is as to the validity of a notification,” or a rule 
or bye-law or order issued under an enactment,’? or of a right or custom of pre-emption not 
turning on any provision of a statute.'* When a division bench of the high court had already 


3. Dalpath v Mohadu, 14 Bom LR 259. 
4. District Judge v Harikishen Das, AIR 1942 Ngp 8 : (1941) ILR Nag 588. 
5. Shebodh v Siva, AIR 1925 All 293 : (1925) 47 All 322. 
6. Satendra Kumar Gupta v Benaras Investment Trust, AIR 1959 All 513 : (1959) 1 All 278 : (1959) All LJ 
133; Adhar Kumar v Sri Easwar Radha Madu Mohan, AIR 1932 Cal 660 : 36 Cal WN 370. 
7. HC Financial Corp v Nahar Electricals, AIR 1982 (HC) 49. 
8. The State of Assam v Moslem Mondal, 2013 (2) AKR 82 : 2013 (1) Gau LT 809. 
9. Mohd Azharuddin v AC Muthaiah, AIR 2002 AP 409. 
10. Behram Shaw v Dastoorji, AIR 1980 Guj 74. 
11. Public Prosecutor v Krishnaswamy, AIR 1957 AP 567. 
12. Sher Singh v Ghansiram, AIR 1954 Raj 233. 
13. State v B Basavalingappa, AIR 1977 Mys 355 : (1971) 2 Mys LJ 237. 
14. Jeet Mal v Nand Lal, AIR 1952 Raj 10. 
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decided the question as to validity of an Act, section 113 has no application.” A reference 
would not be competent under this section if a decision on the question raised is not necessary 
for the determination of the case.'* A reference of hypothetical questions or of points likely to 
arise in future is incompetent.” A subordinate court can make a reference to the high court 
under section 113, only if the subordinate court entertains a doubt about the validity of any 
impugned Act, ordinance or regulation, the determination of which was necessary for the 
disposal of the case and the court must be of the opinion that the same is u/tra vires. It can, 
then, state the case, setting out its opinion, with the reasons therefor, and state the same for 
the opinion of the high court. Where no such finding or reason for its opinion are given, the 
reference will not be competent.’ To attract this section, it is necessary that the court should 
itself feel some doubts on the question. Where, therefore, the court had formed an opinion but 
made a reference because that opinion was in conflict with that of another court, it was held 
that that was not within this section.’ 


Where no issue is involved in the case relating to the validity of any ordinance, regulation or 
any Act or any provision of any Act which has become invalid but which has not been declared 
as such by the high court, necessitating the civil court to refer the matter to the high court for 
its opinion, having regard to the pleadings in the plaint and in the light of the relief claimed by 
the plaintiff, no such issue, prima facie, appears to be involved in the proceedings requiring the 
opinion of the high court, therefore, no reference under section 113 can be made.” 


Reference was made to the high court under section 113, CPC by the lower court. The 
court found that the reference does not pertain to the matters testing the constitutional validity 
of any Act, ordinance or regulation, i.e., the condition of the proviso to section 113 is not 
fulfilled. Further, court observed that the reference made to it pertains to the interpretation of 
the terms of the decree, and the order passed by the hon’ble apex court in special leave petition 
(SLP) between the parties which are outside the scope of reference.”’ Court noted that as per 
O XLVI, rule 1, CPC, reference cannot be made of such matters which are appealable and in 
the instant case the application filed is appealable and thus, the court stated that the reference 
made to it is misconceived in law.” 


Where the trial court is not satisfied that the question as to the validity of an Act, etc, 
is involved and categorically states that no case is made out for making such a reference, its 
discretion cannot be interfered with in revision.” It has also been held that a reference can 
be made only after the court records its prima facie finding that the impugned Act or proviso 
is bad.” In Raja Ganga Pratap v Allahabad Bank,” the appellant questioned the validity of 
section 2(f) of the Uttar Pradesh Zamindars Debt Reduction Act, 1953, under which certain 


15. Central Bank of India v Vrajlal Kapurchand Gandhi, AIR 2003 SC 3028 : 2003 (6) SCC 573 : 2003 (1) 
SCR 560 

16. Mumtajuddin v Fatima Begum, AIR 1953 Hyd 52 (FB). 

17. Re District Munsif, Chittor, AIR 1970 AP 365. 

18. Himachal Pradesh Financial Corp v Nahan Electrical, Village Ogli, AIR 1992 HP 49. 

19. Tikaram v Maheswari Devi, AIR 1959 All 659 : (1959) 2 All 87 : (1959) All LJ 592. 

20. Mohd. Azharuddin v AC Muthaiah, AIR 2002 AP 409. 

21. Uday Prakash Mishra v Poonam Mishra, Civil No 1 of 2017, decided on 3 March 2020 (Patna High 
Court). 

22. Uday Prakash Mishra v Poonam Mishra, Civil No 1 of 2017, decided on 3 March 2020 (Patna High 
Court). 

23. Ashok Kumar v Union Territory of Chandigarh, AIR 1980 P&H 205. 

24. Marayi Ammal v Nallayya Gounder, AIR 1958 Mad 412 : (1958) 1 Mad LJ 431. 

25. Raja Ganga Pratap v Allahabad Bank, AIR 1158 SC 293 : (1958) SCR 1150 : 1958 SCJ 431 : (1959) 1 
SCA 105. 
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debts were excluded from the operation of the Act and applied for a reference under this 
section. He claimed the section to be discriminatory. That was refused on the ground that 
if section 2(f) was void, the whole section must be struck down on the ground that the 
offending portion was not severable from the rest and that in that view, the appellant would 
not be benefited. It was held by the Supreme Court reversing this order that the challenge 
of section 2(f) fell within section 113 and the appellant was in consequence entitled to a 
reference. It was, further, held that the question as to the severability of the offending portion 
would arise only after the validity of section 2(f) was determined and that would not affect the 
right of the appellant to a reference. It has been held that a party who claims under a statute has 
no right to impugn it and call for a reference under this section.*° After a question is referred, 
if a new aspect of law touching the question arises, the high court is justified in answering the 
question with reference to such new aspect, provided it does not entail any fresh investigation 
into facts.” The reference is restricted to the specific point referred to for the opinion of the 
high court and therefore, the high court is not seized of the proceeding which remains pending 
before the court making the reference. An application in suit for reference of the appointment 
of a receiver, therefore, is not maintainable before the high court proving such reference.”* 
Once the high court has answered the question referred to it by rejecting the reference, nothing 
further survives for the high court to decide.” 


[s 113.4] Power of the Court 


See notes under the same heading under section 47. 


[s 113.5] State Amendment 


Under the Explanation, the words “or any Regulation of the Madras Code in force is the 
State of Andhra as it existed immediately before 1st November 1956” were inserted after 
the words “any Regulation of the Bengal, Bombay or Madras Code” by the Andhra Pradesh 
Adaptation of Laws (Second Amendment) Order, 1954, and Andhra Pradesh Adaptation of 
Laws (Amendment) Order, 1957. 


The Madras (Added Territories) Adaptation of Laws Order, 1961 inserted after the words 
“any Regulation of the Bengal, Bombay or Madras Code” the following words, namely “or any 
Regulation of the Madras Code in force in the territories specified in the Second Schedule to 
the Andhra Pradesh and Madras (Alteration of Boundaries) Act 56 of 1959”. 


[S114] Review.—Subject as aforesaid, any person considering himself aggrieved, — 
(a) by a decree or order from which an appeal is allowed by this Code, but from 
which no appeal has been preferred, 
(b) by a decree or order from which no appeal is allowed by this Code, or 
(c) by a decision on a reference from a Court of Small Causes, 


may apply for a review of judgment to the Court which passed the decree or made 
the order, and the Court may make such order thereon as it thinks fit. 


26. Venkatasubba Rao v Ramakrishna Rao, AIR 1958 AP 322 : (1958) 1 Andh WR 335. 
27. SK Roy v Board of Revenue, AIR 1967 Cal 338 : 18 STC 379. 

28. Delhi Financial Corp v Ram Parshad, AIR 1977 Del 80. 

29. Municipal Corp of City v Shiv Shanker Gauri Shanker Mehta, (1998) 9 SCC 197. 
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SYNOPSIS 
[s 114.10] Mistake on the Part of Court......... 


[s 114.1] Scope 


SESZ. ANY TENONS asin csnerncassexesssnrnsatbonthns 1355 | [s 114.11] Non-Consideration of the Law...... 1360 
[s 114.3] Filing of Review Petition [s 114.12] Omission as to Authority............-.. 1361 
Without Order Under [s 114.13] Review by Administrative 
Review — Maintainability............... 1356 ibwrals:. :stmb.2acc2ahs. soy 1361 
[s 114.4] Review on the Ground That Judge [s 114.14] Review by Railway Claims 
Was Earlier Counsel for Opposite Tibunali k aiiin AA 1361 
iin ar aree e 1356 | [s 114.15] SKO motu Review........sssseereeeseernes 1362 
[s 114.5] Review and Appeal SRE 1357 | [s 114.16] Review by State Government......... 1362 
[s 114.6] Simultaneous Relief of Appeal [s 114.17] Defaulting Party... 1362 
and Review — Permissibility ........... 1357 | [s 114.18] Delivery of Judgment Without 


[s 114.7] Review and Special Leave Petition.... 1357 
[s 114.8] Review and Inherent Powers 

ob Souris E r ET C 6) wait. otha. 1358 
[s 114.9] Erroneous Decisions and Error 
Apparent on the Face of Record....... 


Writing for Written Submission..... 1362 
[s 114.19] Power of the Court ............ ccc 1363 
[s 114.20] Doctrine of Merger in Review 

Applications: Aai. BE. 1363 


[s 114.1] Scope 


Section 114 of the CPC empowers a court to review its order if the conditions precedents 
laid down therein are satisfied. The substantive provision of law does not prescribe any 
limitation on the power of the court except those which are expressly provided in section 114 
of the CPC in terms whereof it is empowered to make such order as it thinks fit. *° 


Sinha, J, speaking for the Supreme Court Bench in the above case, observed as follows: 


93. It is also not correct to contend that the Court while exercising its review jurisdiction 
in any situation whatsoever cannot take into consideration a subsequent event. In a case 
of this nature when the Court accepts its own mistake in understanding the nature and 
purport of the undertaking given by the learned Senior Counsel appearing on behalf of the 
Board and its correlation with as to what transpired in the AGM of the Board held on 29th 
September, 2004, the subsequent event may be taken into consideration by the Court for 
the purpose of rectifying its own mistake.*! 


Explaining the scope and ambit of the power of review, the Supreme Court, in the above 
judgment, quoted with approval a passage from its earlier judgment,” which was in relation to 
the rights of trustees of Malankara Jacobite Syrian Church in Kerala: 


Before going into the merits of the case it is as well to bear in mind the scope of the 
application for review which has given rise to the present appeal. It is needless to emphasise 
that the scope of an application for review is much more restricted than that of an appeal. 
Under the provisions in the Travancore Code of Civil Procedure which is similar in terms 
of O XLVII, rule 1 of our Code of Civil Procedure, 1908, the Court of review has only 
a limited jurisdiction circumscribed by the definitive limits fixed by the language used 
therein. It may allow a review on three specified grounds, namely (i) discovery of new and 
important matter or evidence which, after the exercise of due diligence, was not within 
the applicant's knowledge or could not be produced by him at the time when the decree 
was passed, (ii) mistake or error apparent on the face of the record, and (iii) for any other 
sufficient reason. It has been held by the Judicial Committee that the words “any other 


sufficient reason” must mean “a reason sufficient on grounds, at least analogous to those 
specified in the rule”. 


30. Board of Control for Cricket, India v Netaji Cricket Club, AIR 2005 SC 592 : 2005 (4) SCC 741. 


31. Board of Control for Cricket, India v Netaji Cricket Club, AIR 2005 SC 592, at p 606, para 93 : 2005 (4) 
SCC 741. 


32. Moran Mar Basselios Catholicos v Most Rev. Mar Paulose Athanasius, AUR 1954 SC 526 : [1955] 1 SCR 520. 
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The full bench of the Patna High Court” has held that under section 114 of the Code, 
any person, considering himself aggrieved by a decree or order of a court from which appeal is 
allowed, but no appeal is preferred, or where there is no provision for appeal against the order 
or decree, may apply for review of the decree or order, as the case may be, in the court, which 
made the order or passed the decree. Broadly speaking, thus, under section 114 of the Code, 
review of a decree or order is possible if no appeal is provided against such a deeree or order or 
where the provisions for appeal exist, but no appeal has been preferred. This is the substantive 
power of review. This substantive power of review under section 114 has not laid down any 
condition as a condition precedent for the exercise of the power of review nor has section 114 
imposed any fetters on the court’s power to review its decision. 


Justice IA Ansari held that— 


(i) Ordinarily, a court or a tribunal cannot review its order or decision if the statute 
does not confer on the court or the tribunal, as the case may be, the power to review its 
own order. This apart, whatever limitations are imposed by a statute, while conferring the 
power of review on a court or a tribunal, the court or the tribunal, as the case may be, must 
adhere to the limitations, which the relevant statute may impose on the exercise of such 
power. Section 114 CPC, which embodies the substantive power of review of a civil court, 
does not impose any limitations on the court’s power to review its order or decision; yet the 
power of review even by a civil court cannot be unguided and uncanalised, for, Order 47, 
Rule 1 circumscribes the court’s power of review. 


(ii) Though, at one point of time, it was considered to be a rule of universal application 
that review by a court of its order is not possible except on three prescribed grounds, 
namely, (i) discovery of new and important matter or evidence, which, after the exercise of 
due diligence, was not within the applicant’s knowledge or could not be produced by him 
at the time, when the decree or order was passed and (ii) mistake or error apparent on the 
face of the record or (iii) any such sufficient ground, which is analogous to the two grounds 
aforementioned, the subsequent development of law, on the subject of review, has shown 
that the grounds referred to, namely, that any sufficient ground must be analogous to the 
two sufficient grounds aforementioned is no longer a rule of universal application. 


(iii) One of the cases, which has helped in the expansion of the court’s power to review 
its order is the case of Lily Thomas (supra) inasmuch as Lily Thomas (supra) ruled that 
ordinarily, the power of review, being a creature of statute, cannot be exercised as an 
inherent power, yet such technicalities of law may have to be bent, in an appropriate cases, 
for the purpose of correcting an order committed by the court if such an error arises out of 
a presumption of fact, which was nonexistent, and when the court finds that its refusal to 
review its own error would cause, or has caused, grave miscarriage of justice. 


(iv) It is essentially the principle behind the doctrine of “actus curiae neminem gravabit’, 
which has made the court hold, in Municipal Board, Pratabgarh (supra), that when a court 
corrects and rectifies an error, it restores the rule of law and not defeat it. Even Rajesh 
D. Darbar v Narasingrao Krishnaji Kulkarni, reported in (2003) 7 SCC 219, recognises 
that in an exceptional case, a court may have to review its order by invoking the doctrine 
of “actus curiae neminem gravabit”. 


Explaining the scope of this section, the Delhi High Court ruled that disputed questions of 
fact, which are not amenable to writ jurisdiction, cannot be permitted to be taken on record by 
way of review. It was held that the petitioner's claim for benefit of one-time settlement in terms 
of the guidelines issued by the Reserve Bank of India is not borne out by the facts of the case.™ 


An important question regarding amenability of orders of civil courts to the writ jurisdiction 
under Article 226 of the Constitution came up, on reference, before the three-judge bench of 


33. The High Court of Judicature at Patna v KK Chaubey, 2015 (4) Pat LJR 328. 
34. Mono Caps (India) v State Bank of India, AIR 2006 Del 44 : 2005 (125) DLT 217. 
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the apex court in Radhey Shyam v Chhabi Nath.” The reference was made by the two-judge 
bench, which, vide order dated 15 April 2009,*° doubted the correctness of the law laid down 
in Surya Dev Rai v Ram Chander Rai,” where it was held that an order of the civil court is 
amenable to the writ jurisdiction of the high court under Article 226 of the Constitution 
of India. In Surya Dev Rai, the two-judge bench of the Supreme Court did not follow the 
ratio laid down by a nine-judge constitutional bench in Mirajkar** and one of the reasons it 
accorded for not following the said ratio was that “the law relating to certiorari changed both in 
England and in India”. The three-judge bench in Radhey Shyam overruled Surya Dev Rai and 
reaffirmed the correctness of the ratio laid down in Mirajkar. The bench categorically stated 
that the challenge to orders of judicial courts lie by way of appeal or revision under the relevant 
statutory provisions or under Article 227 of the Constitution and not by way of a writ either 
under Article 226 or Article 32. Comparing the position under the Constitution with the law 
relating to writs in England, it observed: 


It is true that this Court has laid down that technicalities associated with the prerogative 
writs in England have no role to play under our constitutional scheme. There is no parallel 
system of King’s Court in India and of all the other courts having limited jurisdiction 
subject to the supervision of the King’s Court. Courts are set up under the Constitution 
or the laws. All courts in the jurisdiction of a High Court are subordinate to it and subject 
to its control and supervision under Article 227. Writ jurisdiction is constitutionally 
conferred on all High Courts. Broad principles of writ jurisdiction followed in England 
are applicable to India and a writ of certiorari lies against patently erroneous or without 
jurisdiction orders of tribunals or authorities or courts other than judicial courts. There 
are no precedents in India for High Courts to issue writs to subordinate courts. Control 
of working of subordinate courts in dealing with their judicial orders is exercised by 
way of appellate or revisional powers or power of superintendence under Article 227. Orders 
of the civil court stand on different footing from the orders of authorities or tribunals or 
courts other than judicial/civil courts. 


In Himalayan Co-op Group Housing Society v Balwan Singh,” another three-judge bench of 
the Supreme Court, while dealing with an issue relating to the jurisdiction of the high courts 
under Articles 226 and 227 of the Constitution, made reference to Radhey Shyam and observed 
that: 


The scope and extent of power of the writ court in a petition filed under Articles 226 
and 227 of the Constitution came up for consideration before a three-Judge Bench of this 
Court in the recent case of Radhey Shyam v Chhabi Nath. This Court observed that the 
writ of certiorari under Article 226 though directed against the orders of an inferior court 
would be distinct and separate from the challenge to an order of an inferior court under 
Article 227 of the Constitution. The supervisory jurisdiction comes into play in the latter 
case and it is only when the scope and ambit of the remedy sought for does not fall in the 
purview of the scope of supervisory jurisdiction under Article 227, the jurisdiction of the 
Court under Article 226 could be invoked. 


From the author's point of view, the above observation is not wholly correct. It does not 
seem that the three-judge bench in Himalayan Co-op Group Housing Society had correctly 
appreciated the principle laid down in Radhey Shyam. : 
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The Supreme Court has repeatedly held in various judgments that the jurisdiction and 
scope of review is not that of an appeal and it can be entertained only if there is an error 
apparent on the face of the record. The following grounds of review are maintainable: 


(i) Discovery of new and important matter or evidence which, after the exercise of due 
diligence, was not within the knowledge of the petitioner or could not hinj produced 
by him; 


(ii) Mistake or error apparent on the face of the record; 
(iii) Any other sufficient reason. 


The words “any other sufficient reason” have been interpreted in Chhajju Ram v Neki,” 
and approved by the Supreme Court in Moran Mar Basselios Catholicos v Most Rev. Mar Poulose 
Athanasius,“ to mean “a reason sufficient on grounds at least analogous to those specified in 
the rule”. 


When review will not be maintainable: 


(i) A repetition of the old and overruled argument is not enough to reopen concluded 
adjudications. 


(ii) Minor mistakes of inconsequential import. 
(iii) Review proceedings cannot be equated with the original hearing of the case. 


(iv) Review is not maintainable unless the material error, manifest on the face of the 
order, undermines its soundness or results in miscarriage of justice. 


(v) A review is by no means an appeal in disguise whereby an erroneous decision is re- 
heard and corrected but lies only for patent error. 


(vi) The mere possibility of two views on the subject cannot be a ground for review. 


(vii) The error apparent on the face of the record should not be an error which has to be 
fished out and searched. 


(viii) The appreciation of evidence on record is fully within the domain of the appellate 
court, it cannot be permitted to be advanced in the review petition. 


(ix) Review is not maintainable when the same relief sought at the time of arguing the 
main matter had been negatived.* 


While making a claim before the arbitrator where a party only claimed value of the 
machinery to be determined at the time of illegal seizure of the machinery, the party cannot be 
permitted to make claim for interest for the first time in review application.“ 


It has been held by the Orissa High Court that the mere possibility of two views on the 
subject cannot be a ground for review. The court cannot entertain a review petition to find out 
as to which view is correct.“ 


Where an irrevocable registered power of attorney was executed by a party in favour of a 
developer and after the death of the party his legal heirs also executed irrevocable power of 
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43. Nilakantan & Brothers Construction Pvt Ltd v Government of Tamil Nadu, AIR 2006 Mad 272 : 2006 (2) 
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44. Ghanashyam Sahoo v Kendrapara Municipality, AIR 2006 Ori 69 : 2005 Supp Ori LR 967. 
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attorney in favour of developer, the order cannot be said to have been obtained by playing 
fraud upon the court. Such order cannot be recalled in review.” 


The scope of the power of the review as envisaged under O 47, rule 1, CPC is very limited 
and the review must be confined strictly only to the errors apparent on the face of the record. 
Re-appraisal of the evidence on the record for finding out the error would amount to exercise 
of appellate jurisdiction, which is not permissible by the statute. The review proceedings are 
not by way of appeal and have to be strictly confined to the scope and ambit of O XLVII, rule 1 
CPC.*° The review sought for is not permissible within the ambit and scope of section 114 or 
O XLVII, simply because something what is decided on merits sought to be decided again.“ 
It is no doubt true that power of review should either be conferred expressly or it should be 
taken to be implied. Since the revenue court has got inherent power to do justice and there is 
nothing in the provision of the Act as to restrict or otherwise curtail that power, the revenue 
court has got power to review in exercise of its inherent jurisdiction or to recall the order 
which appears to be amounting to abuse of the process of the court or an order which is likely 
to cause injustice or which is likely to frustrate the very object and purpose of the Act.“ The 
admissions and concessions, if mistaken, can be permitted to be withdrawn by consent.” 
Review on question of fact on the basis of new evidence is not permissible where it is proved 
that the new evidence was not available at the time of original hearing.” The amendment of a 
decree by correcting accidental errors, slips or omissions may not involve review or reopening 
of the decision in the case. It may not have any effect on the finality of the decision rendered 
by the court.” Where an application for amendment of plaint was made so as to take up 
the plea that earlier suit was not maintainable against the defendants as the petitioner, being 
“bazigars’, belonged to the scheduled caste, for the reasons recorded above, the review petition 
was allowed and the petitioner was allowed to amend their plaint.’ 


The review jurisdiction is extremely limited and unless there is a mistake apparent on the 
face of the record, the order/judgment ought not to be reviewed. A review does not permit 
rehearing of the matter on merits.” 


[s 114.2] “Any Person” 


Section 114 and O XLVII, rule 1 does not contemplate a party to a suit or proceeding to 
seek for review, rather it permits any person aggrieved by the order to seek for review.” 


It was held by the Calcutta High Court that review application against an order of revocation 
granting probate is maintainable against third party. Moreover, the applicants in the case were 
heirs and legal representatives of the deceased testator having caveatable interest in probate 
proceedings in case of intestate succession.” 


- 
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[s 114.3] Filing of Review Petition Without Order Under Review — 
Maintainability 
The party who seeks review of the order must place the same order on record and without 
placing it on record, the applicant cannot get any relief from the court because it is a well- 
settled principle of law that any party aggrieved by the order must first place it before the court 
for its consideration and without placing it on record, no person can get relief from the court. 
Hence, only on this ground the review application is required to be rejected. *° 


It is true that before filing review application, the applicant had approached the Hon'ble 
Supreme Court by way of SLP (civil). While disposing that petition, the Supreme Court 
observed that the proper procedure would be to move the learned judge in the high court to 
review the observations in regard to which the grievance is made. However, the Supreme Court 
has never observed that the applicant can seek review of the order without placing it on the 
record of this case. Hence, the review petition was not found maintainable. ” 


[s 114.4] Review on the Ground That Judge Was Earlier Counsel 
for Opposite Party 


The learned single judge while practising at the bar had argued a revision on behalf of the 
respondent but the same was dismissed. Between the date of decision of that earlier revision 
and the date of hearing in the present revision-petition, a long period of more than eight years 
had elapsed. It is not the case of the appellant that the learned judge, whilst at the bar had at 
any time appeared for the respondent at the trial or was personally known to him. The learned 
judge cannot be expected to have remembered unless reminded that he had been a counsel 
for any of the parties at some state in some litigation between these very parties. If only the 
appellant would have brought this fact to the notice of the learned judge at or before the 
hearing, Supreme Court would have no reason to doubt that the learned judge would have 
certainly reclused himself from hearing the revision. But that was not done by the appellant 
and he must, therefore, bear burden of the fault entirely on himself. 


The appellant must have known that the counsel who had appeared for his opponent in 
some litigation between these very parties and touching these very premises was elevated and 
was now a judge in the high court in which he was filing the revision. He should have told his 
counsel that in the event of the revision-petition coming up for hearing before such judge he 
should bring the fact to the notice of the learned judge. This must be taken as a duty to speak 
on the part of the litigant failing which he cannot be heard to raise grievance if the result of 
the litigation goes against him. The appellant would have never filed the review/recall petition 
if only he would have succeeded in the revision, and he became wiser only after the revision 
was dismissed. In the Supreme Court's opinion, the learned judge was right in hearing and 
deciding the revision on merits when it was argued before him without any demur and without 
seeking reclusion from the judge. Supreme Court could not find fault even with the view taken 
by the learned single judge in dismissing the review petition. 


However still, on the principle that justice should not only be done but also seen to have 
been done, Supreme Court was inclined to set aside the two orders passed by the learned 
single judge and restore the revision petition for hearing afresh before the high court albeit by 
another judge. However, the appellant was burdened with cost of Rs 25,000 for his conduct 
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which has resulted in the valuable time of the court being wasted and the respondent being 
dragged before this court in these proceedings, and on such costs being deposited, the revision 
petition shall stand restored and taken up for hearing expeditiously. From out of the amount so 
deposited, an amount of Rs 20,000 shall be made over to the State Legal Aid Service Authority 
and an amount of Rs 5,000 shall be paid to the respondent. 


[s 114.5] Review and Appeal 


If, before the making of an application for review, an appeal from the judgment for review 
has already been filed and is pending, then the court has no jurisdiction to entertain the 
review application. Where the application for review is made first and thereafter, an appeal 
is preferred, the review application can be disposed of provided the appellate court has not 
disposed of the appeal before the review application is taken up for disposal.” 


In the instant case, as the special appeal filed by the state before the division bench of this 
court was dismissed only on the ground of delay, the order of the learned single judge cannot 
be said to have merged in the order of the division bench. Therefore, the order of the learned 
single judge cannot be substituted as a binding precedent as a judgment of the division bench. 
Another effect is that review of the order of the learned single judge cannot be declined solely 
on the ground that a special appeal against the said judgment has been rejected. The order of 
the learned single judge shall continue to be final, effective and binding as between the parties. 
It is also a binding precedent as a judgment of the single judge. The same is the consequence 
of the rejection of the special leave to appeal by the Supreme Court. As no second appeal can 
be maintained against the same judgment of the learned single judge, the question of leave to 
special appeal does not arise. © 


Where the review petition was filed after a delay of 30 odd days, the high court dismissed 
the petition on the ground of delay and non-prosecution and the restoration petition filed by 
the appellant was also dismissed, it was held by the Supreme Court that the high court instead 
of dismissing the review petition ought to have condoned the delay, the reason of which was 
sufficiently explained by appellant and ought to have allowed the revision application in favour 
of the appellant. 


[s 114.6] Simultaneous Relief of Appeal and Review — Permissibility 


See notes under the same heading under section 96. 


[s 114.7] Review and Special Leave Petition 


The petition for review before the high court cannot be dismissed merely because a SPL is 
filed before the Supreme Court.” 
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If review petition was filed well within time and since the review petition was not being 
decided by the high court, the appellant filed the SPL against the main judgment of the high 


court. The appeal arising out of SPL is maintainable.’ 


The dismissal of the SPL against the main judgment of the high court would not constitute 
res judicata when a SPL is filed against the order passed in the review petition, provided the 
review petition was filed prior to filing of SPL against the main judgment of the high court.” 
The position would be different where, after dismissal of the SPL against the main judgment, 
a party files a review petition after a long delay on the ground that the party was prosecuting 
remedy by way of SPL. In such a situation, filing of review would be an abuse of the process 
of the law.® If the high court allows the review petition filed after the SPL was dismissed, after 
condoning the delay, it would be treated as affront to the order of the Supreme Court. 


[s 114.8] Review and Inherent Powers of Courts 


The provisions for amendment in sections 122 and 152(A) are different from the provisions 
of review contained in section 114 and O XLVII, rule 1, CPC. Both deal with different 
powers. Section 152(A) is intended to resolve a conflict of opinion in the high court as to 
the power of the court to take up an amendment application under section 152, where an 
appeal against decree/order has been disposed of in limine under O XLI, rule 11(1) and has 
no bearing whatsoever on the power of review. In fact, a review under O XLVII, rule 1 and 
an amendment under section 152 are totally different concepts. In the case of a review, the 
correctness of a judgment decree or order is in question, while in the case of an amendment 
of decree, the correctness of the judgment is assumed and the jurisdiction is for bringing the 
decree in conformity with the judgment. Again, where a review is allowed, the case has to be 
re-heard on merits but not where an amendment is allowed. In the case of review, a fresh decree 
is passed while in case of amendment the decree is to be amended.” The power of review cannot 
be equated to the power of jurisdiction to amend or correct the order and judgment conferred 
on the courts under sections 151 and 152 of the CPC. While exercising the power of review, 
the court has power to reconsider the entire case afresh and to make such orders as it thinks fit. 
In exercise of such powers, the court can set aside or modify the orders, judgments and decrees 
sought to be reviewed either wholly or in part on the basis of reasons altogether different from 
the reasons contained in the original order or judgment. The provisions in section 114 and 
O XLVII, rule 1 of the CPC prescribe the requirements to be complied with before exercising 
the power of review, its extent and the limitations subject to which it should be exercised. If 
it clearly appears that there are some typographical errors which need be corrected but these 
are not legal errors which can modify the judgment or reverse the judgment as prayed for by 
the plaintiff/petitioner in review application; and, admittedly same typographical errors crept 
in through inadvertence in the judgment and accordingly those are corrected, it is needless to 
mention that the court has inherent power under sections 151 and 152 of the CPC to correct 
such mistakes which crept in through inadvertence and which are only clerical error in nature. 
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The power of review under section 114 read with O XLVII, rule 1 of the CPC cannot be 
exercised as an inherent power or an appellate power.” 


In the present case, the high court allowed a review petition which had some observation 
regarding possession of a disputed property and this issue was neither raised before the trial 
court nor before the first appellate court, and even no issue with respect to possession was 
framed by the trial court. The apex court observed that when the observations with respect to 
the possession of the plaintiff was made on the appreciation of evidence/material on record, 
then the high court should not have allowed the review application and amend its observations 
as it cannot be inferred that there was an error apparent on the face of the proceedings that 
were required to be reviewed in the exercise of powers under section 114 read with O XLVII, 


rule 1, CPC.”° 


[s 114.9] Erroneous Decisions and Error Apparent on the Face of Record 


There is a clear distinction between an erroneous decision and an error apparent on the face 
of the record. The first can be corrected by the higher forum; the latter can only be corrected 
by exercise of the review jurisdiction. A review petition has a limited purpose and cannot be 
allowed to be “an appeal in disguise”.”! An error apparent on the face of record cannot be 
defined precisely or exhaustively, there being an element of indefiniteness inherent in its very 
nature. It must be left to be determined judicially on the facts of each case. When a court does 
not apply the provisions of an enactment which on the face of it would apply to a case, same 
would be a mistake or error apparent on the face of the record. But a mere error of law is not a 
ground for review. Only a manifest error would be a ground for review.”* A review court cannot 
act as an appellate court and error on the face of the record means an error which strikes one 
by merely looking at record and would not require any long drawn process of reasoning.” 
Where a statement appears in the judgment of a court that a particular thing happened or 
did not happen before it, it ought not ordinarily to be permitted to be challenged by a party, 
unless both the parties to the litigation agree that the statement is wrong, or the court itself 
admits that the statement is erroneous. In such a circumstance, the remedy available to the 


party aggrieved is review.” 


In a case where the order of probate granted by the probate court was recalled by the 
appellate court in view of the compromise between the parties without arriving at its own 
conclusions, the Calcutta High Court held that the order suffers from error apparent on record 
and is liable to be reviewed.” 


The Gauhati High Court held that in order to justify the review of an order a duty cannot 
be cost on the court to probe as to whether submissions advanced by the former counsel 
were in line with the pleadings in the suit in order to determine whether he was off the track 
without instruction. Since there was no apparent error committed by the court in recording 
submissions of lawyers, the review petition was dismissed.”° 
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In Khela Banerjee v City Montessori School,” a review petition was filed seeking review of the 
judgment in Khela Banerjee- I,’* on the ground that the observation made by the court that 
the Governor had passed an order for restoration of plot in favour of the review petitioner in 
violation of the Rules of Business are factually incorrect. It was the contention of the review 
petitioner that because of the imposition of the President's rule under Article 356 of the 
Constitution, the Governor became entitled to exercise all the powers of the state government 
under the Rules of Business. However, the Supreme Court refused to review the same holding 
that as the copy of the proclamation issued by the President under Article 356 was not brought 
to the notice of the court earlier. 


[s 114.10] Mistake on the Part of Court 


Thus, a mistake on the part of the court which would include a mistake in the nature of 
the undertaking may also call for a review of the order. An application for review would also 
be maintainable if there exists sufficient reason therefore. What would constitute sufficient 
reason would depend on the facts and circumstances of the case. The words “sufficient reason” 
in O XLVII, rule 1 of the CPC is wide enough to include a misconception of fact or law by a 
court or even an advocate. An application for review may be necessitated by way of invoking 
the doctrine actus curiae neminem gravabit.” 


Application for review would be maintainable not only upon discovery of new and 
important piece of evidence or when there exists an error apparent on the face of the record, 
but also if the same is necessitated on account of some mistake, or for any other sufficient 
reason. The expression “sufficient reason” used in O XLVII, rule 1, CPC is wide enough to 
include misconception of fact or law by a court or even by an advocate. Thus, where the 
petition against the municipal corporation, cancelling enlistment of the contractor was 
dismissed on the ground that the impugned order does not debar the contractor from seeking 
fresh enlistment, it was held by the Delhi High Court that the dismissal was based on incorrect 
understanding as the Enlistment Rules debarred a contractor from seeking fresh enlistment if 
he is once removed from approved list.*° 


[s 114.11] Non-Consideration of the Law 


The review proceedings cannot be equated with the original hearing of the case and the writ 
petition cannot be re-heard only on the ground that the law has not been properly considered 
and applied. If the arguments raised before the court were considered and decided in the 
judgment, the petitioner, if he has any grievance against the judgment, can prefer an appeal but 
if the provisions of law have not been considered in a particular manner in which the petitioner 
wants to agitate it, then that cannot be a ground for reviewing the judgment. If the view taken 
by the court in the judgment is a possible view, having regard to the facts discernable from the 
facts on record, then it cannot be said to be an error apparent on the face of the record and no 
review can be made. 


The Madras High Court has held that an order refusing leave for a letters patent appeal, 
which forms part of the judgment, is not separate from or independent of the judgment and, 
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therefore, cannot be subject to review without the main judgment itself being reviewed.® It 
is an established law that “any other sufficient cause” only means that a reason sufficient on 
grounds at least to those specified immediately previously. It should be borne in mind that 
review would not be permissible even if the court has proceeded on a wrong exposition of law 
or has wrongly decided on question of law. A review would not be permissible on the ground 
that the decision is erroneous on the merits.®? 


In an application for review of a judgment passed in second appeal, the court can only 
consider the errors apparent on the face of the record in its judgments on the substantial 
questions of law already heard and decided by the court and cannot consider fresh substantial 
question of law which was not heard and decided by the court at the time of disposal of the 
second appeal.® 


[s 114.12] Omission as to Authority 


Failure of consideration of the judgment of the Supreme Court materially affecting the 
results of the case amounts to an error apparent on the face of the record. The power of review 
can be exercised in a suitable case in order to impart justice to the parties but the judgment 
cannot be reviewed merely to allow the petitioner to agitate new grounds.“ The omission to 
cite an authority of law is not a ground for reviewing the prior judgment saying that there is 
an error apparent on the face of the record, since the counsel has committed an error in not 
bringing to the notice of the court the relevant precedents.” 


[s 114.13] Review by Administrative Tribunal 


The power of review available to the administrative tribunal is the same as has been given to 
a court under section 114 read with O XLVII, CPC. The power is not absolute and is hedged 
in by the restrictions indicated in O XLVII. A review cannot be claimed or asked for merely, 
for a fresh hearing or arguments or correction of an erroneous view taken earlier.*° 


[s 114.14] Review by Railway Claims Tribunal 


It would be necessary to refer rule 32 of the Railway Claims Tribunal (Procedure) Rules 
(1989). It states the following: 


32. Review of decision (1) Any person considering himself aggrieved by any order of 
the Tribunal from which no appeal is allowed [or from which appeal is allowed, but has 
not been preferred] and who on account of some mistake or error apparent on the face of 
the record, or for any other sufficient reason, desires to obtain a review of the order made 
against him, may apply for review of a final order not being an interlocutory order, to the 


Tribunal. 


This rule says that any person considering himself aggrieved by any order of the tribunal 
from which no appeal is allowed and who on account of some mistake or error apparent on 
the face of the record, or for any other sufficient reason, desires to obtain a review of the order 
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made against him, may apply for review of a final order not being an interlocutory order, to 
the tribunal. 


It is thus apparent that rule 32 restricts the scope of power of review vested under section 
18(3)(f) of the Railways Claims Tribunal Act, 1987 to non-appealable orders and leaves out 
from its ambit, orders which are appealable under section 23 of the Act though such orders 
could be reviewed in view of section 114 and rule 1 of O XI, rule 7 of CPC: To the extent 
indicated above, rule 32 runs counter to section 18(3)(f) of the Act. As rule 32 is repugnant to 
the statutory provision of clause (f) of sub-section (3) of section 18, it is certainly bad and in 
no case can it be allowed to override the specific provision of the Act. In this view of the matter, 
the high court erred in not considering the appeal of the appellant on merits on the ground 
that the review petition was not maintainable under rule 32.*” 


[s 114.15] Suo motu Review 


The court cannot review its decree or order passed by it suo moru.** 


[s 114.16] Review by State Government 


A State Government empowered to grant or decline an exemption from the provisions of 
the State Act on cinemas cannot review its earlier order declining to grant an exemption, unless 
the State Act gives it power of review. The provision in the General Clauses Act, 1897 to the 
effect that power can be exercised from time to time, does not confer a power of review.” 


[s 114.17] Defaulting Party 


Where the petitioner is unjustifiably absent on two consecutive days, the court cannot 
entertain a review application at the instance of such defaulting party.” 


[s 114.18] Delivery of Judgment Without Writing for Written Submission 


The plea that the court had delivered the judgment without waiting for the written 
submission is not acceptable when there is nothing on record to substantiate such a situation. 
But while considering such a question, the court cannot look into any materials which were 
not brought on record on the date when the order was passed. There is nothing in the order 
sheet to show that the court would be waiting to deliver the judgment after having reserved 
the same till the written notes are submitted and that there would be a further hearing on the 
question. Unless it is borne out by the record, the court is helpless in a proceeding for review. 
The review is concerned only on the basis of an error apparent from the record. It cannot 
enter into a process of taking evidence to establish something which is not on record in order 
to create records for the purpose. The court is not supposed to entertain such statements in 
review. If such questions are entertained, it would open a pandora’s box and lead to great 
anomalies, which is undesirable.” 


87. Kalpataru Agroforest Enterprises v UOI, AIR 2002 SC 1402. 
88. Viswanathan v M Gounder, AIR 1978 Mad 221. 

89. V Dhandayutha Pani v SP Krishnamurthi, AIR 1988 Mad 78. 
90. K Anjanayulu v The Collector of Excise, AUR 1989 AP 54. 

91. Bidya Devi v CIT Allahabad, AIR 2004 Cal 63 (DB). 
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[s 114.19] Power of the Court 


See also notes under the same heading under section 47. 


In a case relating to appointment to government posts, where the high court exceeded in 
the exercise of powers of review, it was held by the Supreme Court that the order of review was 
liable to be set aside.” Laying down the framework within which the power of review is to be 
exercised by courts, SINHA, J, speaking for the bench in the above case observed as follows: 

18. The Division Bench of the High Court committed a serious error in entering into 
the merit of the matter while exercising its review jurisdiction. The courts jurisdiction to 
review its own judgment, as is well known, is limited. The High Court, indisputably, has 
a power of review, but it must be exercised within the framework of Section 114 read with 
Order 47 of the Code of Civil Procedure. The High Court did not arrive at a finding that 
there existed an error on the face of the record. In fact, the High Court, despite noticing 
the argument advanced on behalf of Union of India that the 1st Respondent had no legal 
right to be appointed, proceeded to opine that the panel prepared for filling up of future 
vacancies should be given effect to. The review of the High Court was not only contrary 
to the circular letter issued by Union of India, but also contrary to the general principles 
of law.” 


[s 114.20] Doctrine of Merger in Review Applications 


According to the doctrine of merger, the decree passed by an inferior court merges with 
the decree passed by the superior court by way of appeal or revision whereby the decree of the 
inferior court is confirmed, varied or modified. The decree which is finally to be executed is of 
the final court due to the effect of merger of decrees. Similar is the position in case of review. 
However, where a review petition is dismissed, the doctrine of merger has no application.” 
Explaining the legal position, SB SINHA, J, speaking for the division bench in the above case, 
observed as follows: 


* 
It is also incorrect to contend that in a case of this nature, namely where a review petition 
was dismissed, the doctrine of merger will have any application whatsoever. 


It is one thing to say that the respondent was entitled to file an application for review 
in terms of Section 114 read with Order 47 Rule 1 of the Code of Civil Procedure, but it 
is another thing to say that the decree passed in favour of the respondent merged with the 
order dismissing the review application. Matter might have been different, if the review 
application had been allowed either wholly or in part in terms whereof an application for 
execution of the decree could have been filed only in terms of the modified decree.” 


[S 115] Revision.—”{(1)] The High Court may call for the record of any case 
which has been decided by any Court subordinate to such High Court and in which 
no appeal lies thereto, and if such subordinate Court appears— 


(a) to have exercised a jurisdiction not vested in it by law, or 
(6) to have failed to exercise a jurisdiction so vested, or 


92. UOI v B Valluvan, AIR 2007 SC 210 : (2006) 8 SCC 686. 

93. UOI v B Valluvan, AIR 2007 SC 210, at p 214, para 18 : (2006) 8 SCC 686. 

94. Manohar S/o Shankar Nale v Jaipalsing S/o Shivlalsing Rajput, AIR 2008 SC 429 : (2008) 1 SCC 520. 

95. Manohar S/o Shankar Nale v Jaipalsing S/o Shivlalsing Rajput, AIR 2008 SC 429, at p 431, para 11 : (2008) 
1 SCC 520. 

96. Section 115 re-numbered as sub-section (1) thereof by CPC (Amendment) Act, 1976 (104 of 1976) 
section 43 (w.e.f. 1-2-1977). 
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(c) to have acted in the exercise of its jurisdiction illegally or with material 
irregularity, 
the High Court may make such order in the case as it thinks fit: 


*’[ Provided that the High Court shall not, under this section, vary or reverse any 
order made, or any order deciding an issue, in the course of a suit or other proceeding, 
except where the order, if it had been made in favour of the party applying for revision, 
would have finally disposed of the suit or other proceedings. ] 

°8((2) The High Court shall not, under this section, vary or reverse any decree or 
order against which an appeal lies either to the High Court or to any Court subordinate 
thereto. | 

”[(3) A revision shall not operate as a stay of suit or other proceeding before the 
Court except where such suit or other proceeding is stayed by the High Court.] 

Explanation.—In this section, the expression “any case which has been decided” 
includes any order made, or any order deciding an issue, in the course of a suit or 
other proceeding. ] 
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97. Substituted by the CPC (Amendment) Act, 1999 (46 of 1999), section 12 (w.e.f. 1-7-2002) vide 

Notification. S.O. 603(E), dated 6 June 2002 for the following. 

Provided that the high court shall not, under this section, vary or reverse any order made, or any order 
deciding an issue; in the course of a suit or other proceeding, except where— 

(a) the order, if it had been made in favour of the party applying for revision, would have finally disposed 


of thesuit or other proceeding, or 


(b) the order, if allowed to stand, would occasion a failure of justice or cause irreparable injury to the 


party against whom it was made. 


98. Inserted by the CPC (Amendment) Act, 1976 (104 of 1976), section 43 (w.e.f. 1-2-1977). 
99. Inserted by the CPC (Amendment) Act, 1999 (46 of 1999), section 12 (w.e.f. 1-7-2002) vide Notification. 


S.O. 603(E), dated 6 June 2002. 
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[s 115.1] State Amendments 
Madhya Pradesh.—The following 


amendments were made by Madhya Pradesh 
Act 4 of 1994, section 2 (w.e.f. 15-3-1994)- 


In its application to State of Madhya Pradesh for section 115, substitute the following 


section/namely:— 


“115. Revision.—The High Court may call for the record of any cases which has been 
decided by any Court subordinate to such High Court and in which no appeal lies thereto, 


and if such subordinate Court appears— 


1366 Sec 115 Part ViIl—Reference, Review and Revision 


(a) to have exercised a jurisdiction not vested in it by law; or 

(b) to have failed to exercise a jurisdiction so vested; or 

(c) to have acted in the exercise of its jurisdiction illegally or with material irregularity, 
the High Court may make such order in the case as it thinks fit: 


Provided that the High Court shall not under this section, vary or reverse any order made 
or any order deciding an issue, in the course of a suit or other proceedings except where— 


(a) the order, if it had been made in favour of the party applying for the revision, 
would have finally disposed of the suit or proceeding; or 


(b) the order, if allowed to stand, would occasion a failure of justice or cause 
irreparable injury to the party against whom it was made. 


(2) The High Court shall not, under this section, vary or reverse any decree or order 
against which an appeal lies either to the High Court or to any Court subordinate thereto. 


Explanation.—In this section, the expression “any case which has been decided” 
includes any order made, or any order deciding an issue, in the course of a suit or other 


proceeding.’ —[Madhya Pradesh Act 4 of 1994, section 2 (w.e.f. 15-3-1994).] 


Orissa.—In its application to the State of Orissa, for section 115, substitute the following 
section, namely:— 


115. Revision.—The High Court, in cases arising out of original suits or other 
proceedings of the value exceeding one lakh rupees, and the District Court, in any other 
case including a case arising out of an original suit or other proceedings instituted before 
the commencement of the Code of Civil Procedure (Orissa Amendment) Act, 1991, may 
call for the record of any case which has been decided by any Court subordinate to the 
High Court or the District Court, as the case may be, and in which no appeal lies thereto, 
and if such subordinate Court appears— 


(a) to have exercised a jurisdiction not vested in it by law; or 
(b) to have failed to exercise a jurisdiction so vested; or 
(c) to have acted in the exercise of its jurisdiction illegally or with material irregularity, 


the High Court or the District Court, as the case may be, make such order in the case 
as it thinks fit: 


Provided that in respect of cases arising out of original suits or other proceedings of any 
valuation decided by the District Court, the High Court alone shall be competent to make 


an order under this section: 


Provided further that the High Court or the District Court shall not under this section, 
vary or reverse any order, including an order deciding an issue, made in the course of a suit 
or other proceeding, except where— 


(i) the order, if so varied or reversed, would finally dispose of the suit or other 
proceedings; or 


(ii) the order, if allowed to stand, would occasion a failure of justice or cause 
irreparable injury to the party against whom it was made. 


Explanation.—In this section, the expression “any case which has been decided” includes 
any order deciding an issue in the course of suit or other proceeding. 


Saving.—The amendment made by this Act shall not affect the validity, invalidity, effect 
or consequence of anything already done or suffered, or any jurisdiction already exercised, 
and any proceeding instituted or commenced in the High Court under section 115 of 
the Code of Civil Procedure, (5 of 1908), prior to the commencement of this Act shall, 
notwithstanding such amendment, continue to be heard and decided by such Court.— 
[Orissa Act 26 of 1991, section 2 (w.e.f. 7-11-1991).] 


Uttar Pradesh.—(1) For section 115, substitute the following section, namely:— 
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115. Revision.—(1) A superior court may revise an order passed in a case decided in an 
original suit or other proceeding by a subordinate court where no appeal lies against the 
order and where the subordinate court has— 


(a) exercised a jurisdiction not vested in it by law; or 
(b) failed to exercise a jurisdiction so vested; or 
(c) acted in the exercise of its jurisdiction illegally or with material irregularity; 


(2) A revision application under sub-section (1), when filed in the High Court, shall 
contain a certificate on the first page of such application, below the title of the case, to 
the effect that no revision in the case lies to the District Court but lies only to the High 
Court either because of valuation or because the order sought to be revised was passed by 
the District Court. 


(3) The superior court shall not, under this section, vary or reverse any order made 
except where,— 


(i) the order, if it had been made in favour of the party applying for revision, would 
have finally disposed of the suit or other proceeding; or 


(ii) the order, if allowed to stand, would occasion a failure of justice or cause 
irreparable injury to the party against whom it is made. 


(4) A revision shall not operate as a stay of suit or other proceeding before the court 
except where such suit or other proceeding is stayed by the superior court. 


Explanation I.—In this section,— 
(i) the expression ‘superior court’ means— 


(a) the District Court, where the valuation of a case decided by a court 
subordinate to it does not exceed five lakh rupees; 


(b) the High Court, where the order sought to be revised was passed in a case 
decided by the District Court or where the value of the original suit or other 
proceedings in a case decided by a court subordinate to the District Court 
exceed five lakh rupees; 


(ii) the expression ‘order’ includes an order deciding an issue in any original suit or 
other proceedings. 


Explanation II.—The provisions of this section shall also be applicable to orders passed, 
before or after the commencement of this section, in original suits or other proceeding 
instituted before such commencement.—[Act 14 of 2003, section 2 (w.r.e.f. 1-7-2002).] 


Transitory Provisions vide section 3 of Uttar Pradesh Act 14 of 2003.— 
(1) Notwithstanding anything contained in U.P. Act 14 of 2003 no judgement or order 
passed by the High Court in a revision filed on or after July 1, 2002 shall be liable to be 
questioned or reviewed on the ground that the revision ought to have been filed in the 
District Court. 


(2) Any revision filed in the District Court in a case where the value of the original suit 
or proceeding does not exceed five lakh rupees and is decided by it on the assumption that 
the District Court would have jurisdiction notwithstanding the amendment of section 
115 of the principal Act, by the Code of Civil Procedure (Amendment) Act, 1999 shall 
be deemed to have been correctly filed in that court and its decision thereon shall not be 
liable to be questioned on this ground, and such revision, if any pending on the date of 
commencement of this Act, shall be decided by that court. 


(3) If on or after July 1, 2002 an application for revision under section 115 of the 
principal Act has been filed before the High Court in a case decided by a court subordinate 
to the District Court, where the value of the original suit or proceeding does not exceed 
five lakh rupees and such application is pending on the date of commencement of this Act, 
then such application, unless arguments thereon have already been concluded and only 
judgement remains to be pronounced by the High Court, shall stand transferred to the 
District Court concerned, and the same shall be disposed of in accordance with the said 
section 115 as substituted by this Act. 
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Statement of Object and Reasons of Uttar Pradesh Act 14 of 2003.—The Code 
of Civil Procedure (Uttar Pradesh Amendment) Act, 1978 (U.P. Act No. 31 of 1978) 
was enacted to amend inter-alia section 115 of the Code of Civil Procedure, 1908 in its 
application to Uttar Pradesh to provide for empowering the District Judges to revise the 
orders of courts subordinate to them, arising out of the original suits of the valuation 
up to Rupees Twenty thousand. The section 115 of the said Code was further amended 
in its application to Uttar Pradesh by the Uttar Pradesh Civil Laws (Amendment) Act, 
1991 (U.P. Act No. 17 of 1991) to raise the said valuation up to Rupees One lac. Since 
the said amendments have been repealed by section 32 of the Code of Civil Procedure 
(Amendment) Act, 1999 (Act No. 46 of 1999), the District Judges in the state not have 
no power to revise the order of the court subordinate to them arising out of original suits 
with effect from the date of commencement of the said Act of 1999 i.e. 1-7-2002. Same 
view has been expressed by the Hon’ble High Court of Judicature Allahabad in the matter 
of United Service Club and others v Anita Barlow and other (Civil Revision Number 92 of 
2002) decided on 16-9-2002. Consequently a litigant has to approach the Hon'ble High 
Court for filing a revision against the order of the subordinate courts arising out of suits of 
any valuation, whereas, he can file an appeal before the District Judge against the order of 
the subordinate courts passed in original suits of valuation up to Rupees Five lacs under the 
provisions of Bengal, Agra and Assam Civil Courts Act, 1887. With a view to removing the 
difficulties, it has been decided to amend section 115 of the said Code in its application 
to Uttar Pradesh to provide for empowering the District Judges to revise the orders of the 
Se subordinate to them arising out of original suits of the valuation up to Rupees five 
acs. 


The Code of Civil Procedure (Uttar Pradesh Amendment) Bill, 2003 is introduced 


accordingly. 


“West Bengal.—After section 115, insert the following section, namely:— 


115A. District Court’s powers of revision.—(1) A District Court may exercise all or 
any of the powers which may be exercised by the High Court under section 115. 


(2) Where any proceeding by way of revision is commenced before a District Court in 
pursuance of the provisions of sub-section (1), the provisions of section 115 shall, so far as 
may be, apply to such proceeding and references in the said section to the High Court shall 
be construed as references to the District Court. 


(3) Where any proceeding for revision is commenced before the District Court, the 
decision of the District Court on such proceeding shall be final and no further proceeding 
by way of revision shall be entertained by the High Court or any other Court. 


(4) If any application for revision has been made by any party either to the High Court 
under section 115 or to the District Court under this section, no further application by the 
same party shall be entertained by the High Court or any other Court. 


(5) A Court of Additional Judge shall have and may exercise all the powers of a District 
Court under this section in respect of any proceeding which may be transferred to it by or 
under any general or special order of the District Court—[West Bengal Act 15 of 1988, 
section 3 (w.e.f. 1-2-1989).] 


Uttarakhand.—For section 115, substitute the following section, namely:— 


115. Revision.—(l) A superior court may revise an order passed in a case decided in an 
original suit or other proceeding by a subordinate court where no appeal lies against the 
order and where the subordinate court has— 


(a) exercised a jurisdiction not vested in it by law; or 
(b) failed to exercise a jurisdiction so vested; or 
(c) acted in exercise of its jurisdiction illegally or with material irregularity. 


(2) A revision application under sub-section (1), when filed in the High Court; shall 
contain a certificate on the first page of such application, below the title of the case, to 
the effect that no revision in the case lies to the District Court but lies only to the High 
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Court either because of valuation or because the order sought to be revised was passed by 
the District Court. 


(3) The Superior Court shall not, under this section, vary or reverse any order made 
except where- 
(i) the order, if it had been made in favour of the party applying for revision, would 
have finally disposed of the suit or other proceeding; or 
(ii) the order, if allowed to stand, would occasion a failure of justice or cause 
irreparable injury to the party against whom it is made. 
(4) A revision shall not operate as a stay of suit or other proceeding before the court 
except where such suit or other proceeding is stayed by the superior court. 
Explanation 1.—In this section- 
(i) the expression ‘superior court’ means- 


(a) The District Court, where the valuation of a case decided by a court 
subordinate to it does not exceed five lakh rupees; 


(b) the High Court, where the order sought to be revised was passed in a case 
decided by the District Court or where the value of the original suit or other 
proceedings in a case decided by a court subordinate to the District Court 
exceed five lakh rupees; 


(ii) the expression “order” includes an order deciding an issue in any original suit or 


other proceedings. 


Explanation 11.—The provisions of this section shall also be applicable to orders passed, 
before or after the commencement of this section, in original suits or other proceedings 
instituted before such commencement. 


lanation \11_—The provisions of this section shall not be applicable to the revisions 
already filed in the High Court before the commencement of this section —[Uttaranchal 
Act 1 of 2006, section 2.] 


[s 115.2] Unamended Section 115 


'°(1) The High Court may call for the record of any case which has been decided by 
any court subordinate to such High Court and in which no appeal lies thereto, and if such 
subordinate court appears— 


(a) to have exercised a jurisdiction not vested in it by law, or 

(b) to have failed to exercise a jurisdiction so vested, or 

(c) to have acted in the exercise of its jurisdiction illegally or with material irregularity. 
the High Court may make such order in the case as it thinks fit. 


101 Provided that the High Court shall not, under this section, vary or reverse any order 
made, or may order deciding an issue, in the course of a suit or other proceeding, except 
where— 


(a) the order, if it had been made in favour of the party applying for revision, would 
have finally disposed of the suit or other proceeding; or 


(b) the order, if allowed to stand, would occasion a failure of justice or cause 
irreparable injury to the party against whom it was made; 


(2) The High Court shall not, under this section, vary or reverse any decree or order 
against which an appeal lies either to the High Court or to any court subordinate thereto. 


100. Renumbered by Code of Civil Procedure (Amendment) Act, 1976 (104 of 1976). 
101. Added by Code of Civil Procedure (Amendment) Act, 1976 (104 of 1976). 
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Explanation.—In this section, the expression “any case which has been decided” includes 
any order made, or any order deciding an issue, in the course of a suit or other proceeding. 


[s 115.3] Legislative Changes 


The section, before its alteration by the Code of Civil Procedure (Amendment) Act, 1976 
(104 of 1976), corresponded to section 622 of the Code of Civil Procedure, 1882. The Code 
of Civil Procedure (Amendment) Act, 1976 (104 of 1976) retained the section intact, except 
that it is renumbered as sub-section 1 and adds a proviso thereto. The Code of Civil Procedure 
(Amendment) Act, 1976 (104 of 1976) also added a new sub-section 2 and an Explanation. 


By the Code of Civil Procedure (Amendment) Act, 1999 (46 of 1999) effective from 1 July 
2002, the proviso to sub-section (1) contains clause (a) and has omitted clause (b) of the earlier 
proviso to sub-section (1). A new sub-section (3) has been inserted. This amendment has been 
brought about on the basis of Malimath Committee Report. By the said amendment, the 
scope of revision has been restricted by the legislature as revision would lie only against such 
interlocutory orders which would finally dispose of the suit or the proceeding and no other. 


The amended provisions shall not apply to or effect any proceeding for revision which had 
been finally disposed of before the commencement of the amended provisions. The amended 
provisions shall, however, apply to revisions, which are pending adjudication at the time of 
commencement of the amended provisions. 


Clause (b) of the proviso to sub-section (1) of section 115 provided that the high court shall 
not under this section, vary or reverse any order made, or may order deciding an issue, in the 
course of a suit of other proceeding except where the order, if allowed to stand would occasion 
a failure of justice or cause irreparable injury to the party against whom it was made. 


A sub-clause (3) to section 115 was inserted which provided that a revision shall not operate 
as a stay of suit or other proceeding before the court except where such suit or other proceeding 
is stayed by the high court. 


In the opinion of the authors, powers contemplated in clause (b) of the proviso to sub- 
section (1) should be available to the high court to correct instances of failure of justice or 
of orders causing irreparable injury. The deletion of said clause would only result in more 
remands by the appellate courts. As far as the insertion of sub-section (3) is concerned, this is 
a sound amendment, which will help in faster adjudication of disputes. 


The Law Commission in its 163rd report while approving the insertion of sub-section (3) 
in section 115 opined that the proposal to delete clause (b) of the proviso to sub-section (1) 
is not advisable nor would it serve the purpose of speedy disposal of suits. The high courts in 
exercising the powers of revision should always bear in mind the significance, the object and 
the purpose underlying section 99 of the Code. Section 99 is premised on the supposition that 
each and every infraction of a procedural provision in the Code does not warrant interference 
by the appellate court and that interference with a judgment and decree is warranted only 
where such infraction has resulted in substantial prejudice to the party. This is the spirit behind 
section 99 which says, “No decree shall be reversed or substantially varied, nor shall any case 
be remanded, in appeal on account of any mis-joinder or non-joinder of parties or cause of 
action or any error, defect or irregularity in any proceedings in the suit, not affecting the merits 
of the case or the jurisdiction of the Court”. But the proposal to delete clause (b) of proviso 
to section 115(1) on the ground of frequent interference by the courts exercising powers of 
revision may not be warranted. The remedy lies elsewhere, namely, exercising restraint and 
self-discipline while exercising power of revision. 
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The Law Commission, therefore, recommended that the proposal to delete clause (b) of 
proviso to sub-section (1) of section 115 be given up. The addition of sub-section (3) is, 
however, perfectly in order. 


[s 115.4] Scope 


Section 115 is essentially a source of power for the high court to supervise the subordinate 
courts. It does not, in any way, confer a right on a litigant aggrieved by any order of the 
subordinate court to approach the high court for relief. The scope for making a revision under 
section 115 is not linked with a substantive right.’ 


Power conferred on the high court under section 115 of the CPC over all subordinate 
courts within its jurisdiction is a supervisory power and has been distinguished from its power 
of appeal to correct errors of fact and law. The power of revision under section 115 being in 
the nature of power of superintendence to keep subordinate courts within the bounds of their 
jurisdiction cannot be readily inferred to have been excluded by provisions of a special Act, 
unless such exclusion is clearly expressed in that Act.'°> However, the Supreme Court has held 
that the analysis made in ZTT Ltd to the effect that merely because the 1996 Act does not 
provide CPC to be applicable, it should not be inferred that the Code is inapplicable seems 
to be incorrect, for the scheme of the 1996 Act clearly envisages otherwise and the legislative 
intendment also so postulates and has referred the same to a larger bench for reconsideration.'” 


The jurisdiction exercised by the high courts under this section is called revisional 
jurisdiction. Even as the section stood before its amendment, the powers of the high courts 
under this section could only be invoked in cases in which no appeal lies to the high court and 


the case was decided by any court subordinate to such high court and such subordinate court 
appeared: 


(i) to have exercised a jurisdiction not vested in it by law; or 
(ii) to have failed to exercise a jurisdiction vested in it by law; or 
(iii) to have acted in the exercise of its jurisdiction illegally or with material irregularity. 


It is true that the scope to entertain the petition under section 115, CPC is required to 


be exercised only when the petitioners case falls within the four corners of the provisions of 
section 115,'%° 


It is a settled principle of law that that when a statutory remedy of second appeal is available 
under section 100, CPC, revision under section 115, CPC is not competent. It is on the settled 
principle that statutory remedy ousts revisional jurisdiction of this court which is discretionary, 
sometimes to be exercised suo motu or sometimes on an application. But there is no right of 
revision to a litigant unlike in a statutory remedy of appeal. So, second appeal lies against the 
order dismissing the appeal on preliminary grounds.” 


102. Shiv Shakti Co-op Housing Society v Swaraj Developers, AIR 2003 SC 2434 : (2003) 6 SCC 659 : 2003 (4) 
Andh LD 1 (SC) : 2003 (4) All LT 27 (SC). 

103. ITI Ltd v Siemens Public Communications Network Ltd, AIR 2002 SC 2308 : 2002 (5) SCC 510. 

104. ITT Ltd v Siemens Public Communications Network Ltd, AIR 2002 SC 2308 : 2002 (5) SCC 510. 

105. Mahanagar Telephone Nigam Ltd v Applied Electronics Ltd, (2017) 2 SCC 37. 

106. Sumer Chand Chhajed v Administrator (SDM), GS Samiti, AIR 2002 Raj 76. 

107. Siddanagouda S/o Vithoba Patil v Tukaram S/o Vithoba Patil, Regular Second Appeal No. 7468/2013, 
decided on 8 October 2020 (Karnataka High Court); see also Suresh v State. 


1372 Sec 115 Part VIII—Reference, Review and Revision 


The high court had no power to interfere in revision except in the three cases mentioned 
above.” Where the approach of judgment-debtor in the entire proceedings was negligent, 
careless, unfair and intended to stop the transfer of property to auction-purchaser and to avoid 
payment to decree-holder, the Supreme Court found that the high court ought not to have 
exercised its revisional jurisdiction.! 


Further, in the exercise of its revisional power, it is not the province of the high court to 
enter into the merits of the evidence. It has only to see whether the requirements of the law have 
been duly and properly obeyed by the court whose order is the subject of revision, and whether 
the irregularity as to failure or exercise of jurisdiction is such as to justify interference with the 
order.'!® Where there is no error of law apparent on the face of the record, the order shall not 
be interfered by the high court in civil revision.!!! The high court in its revisional jurisdiction, 
which is untenable, ought not to interfere with the order made by the trial court, unless there is 
an error in exercise of jurisdiction by the trial court." If the high court finds that the external 
conditions of jurisdiction, of investigation and of command have been satisfied by the inferior 
court, it should not substitute its own appreciation of evidence, or its own judgment thereon, 
for the determination of the inferior court in any matter committed by the legislature to the 
discretion of the inferior court.'!? While hearing a revision petition, the high court cannot, on 
the same principle, try a new issue, even if the parties were to consent to such a course, and 
thus convert itself into the original court,!!* nor can it admit additional evidence." However, 
where the order of the court is based on misreading of pleadings consequent thereto, and the 
court has misdirected itself in passing an order, the court, under section 115, has the power 
to interfere.!'° Similarly, where the court below has arrived at a finding which suffers from 
jurisdictional errors, interference of the high court is not unwarranted in such a situation.'"’ 


A single judge of the Patna High Court has taken the view that a revision against decree 
for restoration of possession under section 6 of the Specific Relief Act, 1963, is not expressly 
barred, but generally court would not interfere in revision where other remedies are open to 
parties. In the case under the Specific Relief Act, 1963, the party has specific remedy by virtue 
of section 6(4) of the Act to institute a regular suit for declaration of title and possession. But in 
extreme case where grave injustice has been done or where the trial is no trial at all or where the 
decision is vitiated by an error apparent on the face of the record, the high court does interfere. 
However, this question was left open by the high court.''® 


In an execution case, where there was resistance or obstruction to possession of immovable 
property, the executing court rejected the application of objection as not maintainable on the 


108. Hari Shankar v Rao Girdhari Lal Chowdhury, AIR 1963 SC 698 : 1962 Suppl (1) SCR 933; South India 
Corp v ST Corp, AIR 1970 Ker 138 : (1969) 1 Ker 283; Rajaram Nathuji Pathode v Maniram, AIR 1975 
Bom 1. 

109. Guttikonda Venkataramaiah v Godavarthy Venkateshwarlu, (2015) 2 SCC 46. 

110. Dinshaw Iron Works v Miakhan Adamyi, AIR 43 Bom 42 : 44 Bom LR 924; Muhammad v Ajudhia, 
(1888) 10 All 467. 

111. KA Aboobacker v N Girija, AIR 1995 Ker 221. 

112. Panchdeo Narain Srivastava v Jyoti Sahay, (1984) Supp SCC 594. 

113. Shiva Nathji v Joma, (1883) 7 Bom 341; Rajinder Singh v Karnal Central Co-op Bank, AIR 1965 Punj 
331; S Saroja v PG Emmanual, AIR 1965 Mys 12; Kishanlal v Madhabananda, AIR 1965 Ori 180; 
P Udayani Devi v VV Rajeshwara Prasad Rao, (1995) 3 SCC 252; Sideshwar Sahu v Avakhita Jena, AIR 
1996 Ori 29; Amar Singh v Ghanshyam, AIR 1998 Raj 333. 

114. Khushro S Gandhi v NA Guzder, AIR 1970 SC 1468 : (1969) 2 SCR 959. 

115. Bhimsen v Savitri, AIR 1966 All 247. 

116. Melagiriyappya v Tumalappa, AIR 1996 Kant 150. 

117. State of Andhra Pradesh v Vatsavyi Kumara Venkata Krishna Verma, (1999) 1 LRI 116. 

118. Krishna Prasad Sinha v Vikash Singh, AIR 2007 Pat 112 : 2007 (1) Pat LJR 456. 
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ground that no document or paper was produced in support of the claim. There being no 
adjudication, such order would not be in consonance with O XXI, rule 103 of the Code and 
cannot be held to be a “decree”. Since the order would not be appealable, revision against the 
same is maintainable.'!” 


Section 141 of the Code pertains to “miscellaneous proceedings” while the words used 
in section 115 of the CPC are “suits and other proceedings”. No doubt “miscellaneous 
proceedings” does not include execution proceedings as O XXI of the Code provides separate 
procedure for execution proceedings and does not require the assistance of section 141. 
But proceedings under section 47 of the Code are miscellaneous proceedings and as such 
other proceedings do cover proceedings under section 47 of CPC. Therefore, an order 
rejecting objections under section 47 is revisable.'”° 


Adjudication of right of pre-emption under section 22(2) of the Hindu Succession Act, 
1956, does not amount to decree as defined in section 2(2) of the Code and as such no appeal 
lies. However, remedy is available to a party under section 115 CPC or Article 227 of the 
Constitution."?! 


The high court should not, in revision, interfere with an order which is eminently just.'” 
In case of the absence of any jurisdictional error committed by the tribunal, the high court 
would not interfere in its revisional jurisdiction.’ Section 115 of the CPC, and provisions 
of similar pattern in several other enactments, are designed to confer a wide power on the 
ultimate authority to call for the records and supervise the correctness of the proceedings, 
subject to certain limitations.'** The revisional jurisdiction of the high court would not be 
impliedly barred where provisions of a special enactment makes the decision of the appellate 
authority final and not open to question in any court, and also vests revisional jurisdiction in 
such authority.’ 


Whenever an appeal or revision petition is filed in the registry of the high court, the 
defects have to be pointed out by the registry, thereby giving an opportunity to the appellant/ 
petitioner to rectify the defect. In the absence of any objection raised by the registry, it does not 
seem right where the court on preliminary objection disposes of the appeal." However wide 
the scope of the revision may be, the revisional court is not competent to decide the validity of 
the provision of an Act.!” The revision petition should not be dismissed summarily even if the 
court comes to the conclusion that there is no substance in the matter. The high court should 
indicate brief reasons in support of the view it takes.'** A revision petition once admitted must 
be disposed of on merits. It cannot be dismissed on some technical grounds like non-payment 
of rent by the tenant.'”° 


While exercising revisional jurisdiction, the court can take into consideration subsequent 
development, especially when such developments go to the root of the litigation and the cause 


119. Most. Sanjna Devi v Amar Yadav, AIR 2008 Pat 44 : 2007 (4) Pat LJR 727. 

120. Ram Agarwal v Smt. Brijendra Kaur, AIR 2008 Uttr 25 : 2008 (4) All LJ 176. 

121. Arati Das v Bharati Sarkar, AIR 2009 Cal 8 : 2009 (2) Cal LJ 782 (DB). 
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124. Raja Ramakaran v B Ramulu, AIR 1982 AP 256. 

125. Aundal Ammal v Sadasivan Pillai, (1987) 1 SCC 183. 

126. Udai Bhan Gupta v Hari Shankar Bansal, (1984) Supp SCC 602. 

127. Venkateswara Textiles Traders and Printers v Canara Bank, AIR 1998 AP 282. 

128. Harbans Sharma v Pritam Kaur, (1982) 3 SCC 386(2). 

129. Hukumchand Amolikchand Logde v Madhava Balaji Potdar, (1984) Supp SCC 600. 
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of action. A basic plea, like, that there was no concluded contract between parties or that 
there was no written arbitration agreement, can be raised for the first time in revision but the 
revision cannot be dismissed on such technical grounds.'?! The Madhya Pradesh High Court, 
relying upon a Supreme Court judgment,’ held that the correctness of the court proceedings 
cannot be challenged before the appellate or original courts unless such a challenge was made 
before these courts because the conduct of judge in recording the proceedingsscannot be put 
in issue.” Where the permission is granted by the court to sue in a representative capacity, 
the court should be very slow to exercise its power under section 115 of the CPC, unless the 
decision of the court has resulted in manifest error, illegality or irregularity in exercise of the 
jurisdiction conferred on it, which has resulted in failure of justice. +” 


In a revision against an order partly allowing application under O XXIII, rule 1(3) while 
declining to grant leave to file fresh suit, the defendant cannot be allowed to raise a plea that 
plaintiff had filed the application for withdrawal by giving false information regarding the 
pendency of the suit. Such arguments can only be advanced before the trial court.'” 


Where a revision application was filed against land acquisition appeal by one of the 
co-owners but other co-owners who were parties in the appeal were not made parties, it was 
-held by the Kerala High Court that the revision was bad for non-joinder of necessary parties.'*° 


In another case where a party filed an application in the high court for a direction for early 
disposal of transfer application pending before district judge and the high court admitted the 
application with necessary direction to the district judge, it was held that this act of a party 
cannot be a ground for making disparaging, unmerited and uncharitable remarks against the 
advocate. The remarks in question were held to be liable to be expunged. 


In a particular case, the trial court held that a particular document was a deed of partition 
(after examining its contents) and the document was, therefore, inadmissible in evidence 
without stamp and registration. It was held that as the order was neither without jurisdiction 
nor vitiated by illegality or material irregularity, the high court will not interfere with it in 
revision." Where the subordinate court on a preliminary issue held that document was a 
pronote and since it was insufficiently stamped, the same was inadmissible in evidence. The 
revision against the order was held to be maintainable.'* In another case, the trial court granted 
an injunction to occupants of a building thwarting possession of it by the auction purchaser 
thereof. The injunction was issued on meagre material. The appellate court vacated it. It was 
held that the appellate court could not be said to have acted with material irregularity. The 
high court did not interfere with appellate order. Besides, the revisional application against the 
appellate order would amount to abuse of process of court.“ 
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The order of the appellate authority directing grant of succession certificate in favour of one 
party cannot be interfered with in civil revision.'*' Failure by the trial court to award penalty 
by considering provisions of section 74 of the Indian Contract Act, 1872 amounts to an error 
of law, revisable under section 115.' 


The Jaipur Bench of the Rajasthan High Court has held that the provisions of section 115 
of the Code can be applied mutatis mutandis to a revision under section 83(9) of the Wakf 
Act, 1995. Thus, where the Wakf tribunal passed order directing the commissioner to visit the 
disputed site and submit report before the court, it was held that the order did not decide the 
case finally and as such revision against the said order was not maintainable. '* 


Revision petition filed under section 115, CPC is not maintainable against the interlocutory 
orders after the statutory changes made through the amendment brought in the year of 
1999.'** Revision against an interlocutory order which does not finally decide the lis cannot 
be maintained. The remedy for the aggrieved party is to file an application under Article 227 
of the Constitution.'*” 


Where an application for dispensing with the requirement of serving notice to government 
under section 80 of the Code is rejected, the only option to the court is to return the plaint 
and present the same after compliance with the mandatory provision. It cannot be said to be a 
“case decided” so as to attract section 115 of the Code.'*° 


In a suit for declaration and restoration of possession, there was a preliminary issue 
regarding the effect of non-service of notice under section 80 of the Code on the party who 
was in possession. The trial court held that the suit was maintainable as the respondent, who 
was a government servant, had not done any act in his official capacity. Revision against the 
order on preliminary issue was filed. In the meantime, the suit itself was dismissed on merit. 
Hence, when the revision was taken up for hearing, it had become infructuous. It was held 
by the Supreme Court that the order of the high court in revision holding that the suit was 
not maintainable for non-service of notice under section 80, CPC was liable to be set aside.'*” 


The question as to whether leave to defend in a summary suit can be granted or not is within 
the discretionary powers of the high court and where such discretion has not been exercised 
erroneously or with any irregularity, no interference by Supreme Court is warranted.'** 


[s 115.5] Essentials 


A civil revision, at the instance of a litigant is maintainable on satisfaction of the following 
circumstances cumulatively, viz: 


(a) (i) impugned order amounts to a case decided. 


(ii) Such order must have been passed by any court subordinate to such high 
court. 
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(iii) Such order must not be appealable one. 
(b) there must be allegation of jurisdictional error, i.e., to say: 
(i) exercise of jurisdiction not vested in the court below by law, or 
(ii) a jurisdiction vested in it by law was failed to be exercised, and/or 
(iii) has acted in the exercise of its jurisdiction illegally or with material irregularity. 


(c) if the impugned order had been passed in favour of the revision-petitioner then that 
would have finally disposed of the suit or other proceedings.'” 


[s 115.6] Two Parts — Distinction 


The section consists of two parts, the first prescribes the conditions in which jurisdiction 
of the high court arises, i.e., there is a case decided by a subordinate court in which no appeal 
lies to the high court, the second sets out the circumstances in which the jurisdiction may be 
exercised. But the power of the high court is exercisable in respect of “any case which has been 


decided” .!*° 


The question regarding maintainability of the revision by the high court is a question 
distinct and independent of the case in which the high court shall interfere with the orders 
passed by the court subordinate thereto. The former concerns the power to call for record of 
courts subordinate to it by a high court and relates to existence of conditions precedent on 
the basis of which such exercise of jurisdiction under section 115 depends and in the absence 
of existence of such conditions, there is no authority or jurisdiction to call for the record of 
subordinate courts for examination in the matter in exercise of jurisdiction under section 115, 
CPC. The latter relates to stage subsequent to exercise of powers by the court spelling out the 
circumstances in which the court, in exercise of its jurisdiction under section 115, can vary 
or modify the order in question. In which case, the high court may vary, modify or pass such 
other orders as it thinks fit depends on the authority exercisable by it under section 115, CPC. 
The maintainability of the revision depends upon two conditions, first, that it must relate to a 
case decided by the court subordinate to the high court and secondly, in connection with the 
case decided, no appeal lies thereto. Once these two conditions are fulfilled, it cannot be said 
that the application for revision is not maintainable. The question where in a given case, the 
court would exercise the jurisdiction to interfere with the orders made by the subordinate court 
in a case decided would depend upon the facts and circumstances of each case, depending 
upon the conditions imposed on exercise of such powers by the high court in a case where the 
revision is maintainable.'?! 


[s 115.7] Section 9 and Section 115 


See notes under the heading “Section 9 and Section 115” under section 9. 


[s 115.8] Power of Court 


See notes under the same heading in section 47., 


149. Michael Mascarenhas, Major v John Mascarenhas, Major, AVR 1996 Kant 348. 
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[s 115.9] Appeal and Revision — Respective Scope 


See also notes under the same heading under section 100, 


It has been held by the Supreme Court that the high court can exercise its inherent 
jurisdiction in appropriate cases. The revisional jurisdiction, in effect and substance, is an 
appellate jurisdiction.' Doctrinally revisional jurisdiction is a part of the appellate jurisdiction, 
but not vice versa. Both appellate jurisdiction and revisional jurisdiction have to flow from the 
statute books and no party to the proceedings has an inherent right of appeal or revision.’ 


Appeal or revision is a creature of the legislature and it is within their wisdom to provide 
or not to provide right of appeal against judicial decision or order. It is also within the domain 
of the legislature whether the high court should be vested with revisional power against any 
adjudicatory process. A bare reading of section 115 of the Code reveals that revisional power 
can be exercised only where the statute does not provide right of appeal. Therefore, when the 
Motor Vehicles Act, 1988 provides for appeal against the award of the motor accident claims 
tribunal, revision petition against the award is not maintainable.'™ 


However, a special bench of the Madhya Pradesh High Court has held that the remedy of 
appeal under section 173(2) of the Motor Vehicles Act, 1988 is not available where the amount 
awarded by the claims tribunal is less than Rs 10,000. Therefore, the aggrieved party has 
the remedy of revision under section 115, CPC available to him. The constitutional remedy 
under Articles 226 and 227 stands barred in view of the alternative efficacious remedy under 


section 115 of the CPC.'* 
The full bench of the Patna High Court!*® dealt with the question that whether against the 


order of interim compensation made under section 140 of the Motor Vehicles Act, 1988, the 
appeal shall lie under section 173 of the Motor Vehicles Act or can such order be challenged in 
a revision application under section 115 of the CPC. Relying on Yallwwa v National Insurance 
Co Ltd’? and United India Insurance Co Ltd v Serjerao,'** it was held that an order of the 
tribunal awarding compensation under section 140 of the Act is appealable under section 173 
as it amounts to an award under section 173. 


Explaining the respective scopes of appeal and revision in the undernoted case,'* Pasayat, J, 
speaking for the Supreme Court Bench observed as follows: 


13. First aspect that has to be considered is the respective scope of appeal and revision. It 
is fairly a well settled position in law that the right of appeal is a substantive right. But there 
is no such substantive right in making an application under Section 115. Though great 
emphasis was laid on certain observations in Shankar Ramchandra Abhyankar v Krishnaji 
Dattatraya Bapat'® to contend that appeal and revision stand on the same pedestal, it is 
difficult to accept the proposition. The observations in the said case are being read out of 
context. What was held in that case related to the exercise of power of a higher Court, and 
in that context the nature of consideration in appeal and revision was referred to. It was 
never held in that case that appeal is equated to a revision. 
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159. Shiv Shakti Co-op Housing Society v Swaraj Developers, AIR 2003 SC 2434 : (2003) 6 SCC 659. 

160. Shankar Ramchandra Abhyankar v Krishnaji Dattatraya Bapat, AIR 1970 SC 1 : 1969 (2) SCC 74. 


1378 Secll5 Part ViIl—Reference, Review and Revision 


14. Section 115 is essentially a source of power for the High Court to supervise the 
subordinate courts. It does not in any way confer a right on a litigant aggrieved by any 
order of the subordinate court to approach the High Court for relief. The scope for making 
a revision under section 115 is not linked with a substantive right. 


A full bench of the Allahabad High Court'®! was seized of a question that whether in view 
of the judgments of the Supreme Court in Hari Shanker v Rao Girdhari Lal, Chowdhury'® 
and Shiv Shakti Co-op Housing Society v Swaraj Developers'® declaring the power of revision 
as not a substantive right but merely an enabling provision, the provision for a revision under 
section 10B of the Uttar Pradesh Trade Tax Act, 1948 would on the repeal of that Act not 
be saved under section 81(2) of the Uttar Pradesh Value Added Tax Act, 2008. It was held 
that the power of revision is construed in the context of revenue or fiscal legislation not as 
one in the nature of a standalone provision, but as a provision which is intended to enable 
the revisional authority to ensure that the assessment has been carried out in accordance with 
law. An error on the part of the assessing authority is amenable to correction in revision. The 
power that is vested in the revisional authority is one which has a direct nexus with the order of 
assessment and is in the nature of a final determination over the order of the assessing officer. 
The object and purpose are to ensure that the assessment has been made in accordance with 
law. The power of the revisional authority to call for and examine the records for the purpose 
of satisfying himself as to the legality or propriety of the order of assessment and to pass such 
order with respect thereto as he thinks fit is, hence, unaffected by the repeal. This power is 
intrinsically connected with the right of the authority to ensure that the assessment has been 
carried out in accordance with law. This imposes a corresponding obligation and liability on 
the assessee where it is found that the assessment was otherwise than in accordance with law. 
One cannot be disassociated from the other. 


It is the settled position of law that revision application against an interlocutory order, but 
remedy under Article 227 of the Constitution is available. But whether the court will exercise 
its power or not, that is within the discretion of the court. However, in a proper case where 
the order of the subordinate court is perverse or beyond jurisdiction, the court should exercise 
jurisdiction under Article 227 of the Constitution.’ 


[s 115.10] Revision and Jurisdiction of High Court Under 
Articles 226 and 227 


There cannot be any restriction with regard to a proceeding under Article 226 or Article 227 
and section 115 of CPC when it relates to a proceeding arising out of the order of the civil 
court. Whatever might be the nature of the proceedings, it remains a revisional jurisdiction.'® 


In Shalini Shyam Shetty v Rajendra Shankar Patil% it has been held that it may be true that 
a statutory amendment of a rather cognate provision, like section 115 of the CPC by the Code 
of Civil Procedure (Amendment) Act, 1999 (46 of 1999) does not and cannot cut down the 
ambit of high court’s power under Article 227. At the same time, it must be remembered that 
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such statutory amendment does not correspondingly expand the high court's jurisdiction of 
superintendence under Article 227. 


Effectively, revision over jurisdiction of the subordinate courts and its scope is almost similar 
to the power of court under Articles 226 and 227.'” 


The curtailment of revisional jurisdiction of the high court does not take away — and 
could not have taken away — the constitutional jurisdiction of the high court to issue a writ 
of certiorari to a civil court nor the power of superintendence conferred on the high court 
under Article 227 of the Constitution is taken away or whittled down. The power exists, 
untrammeled by the amendment in section 115 of the CPC, and is available to be exercised, 
subject to rules of self-discipline and practice which are well settled. 


The conclusions in a nutshell, are hereunder: 


(1) Amendment by Code of Civil Procedure (Amendment) Act, 1999 (46 of 1999) 
with effect from 1 July 2002 in section 115 of the CPC cannot and does not affect 
in any manner the jurisdiction of the high court under Articles 226 and 227 of the 
Constitution. 


(2 


i 


Interlocutory orders, passed by the courts subordinate to the high court, against 
which remedy of revision has been excluded by AIR 1933 All 523,'® Code of Civil 
Procedure (Amendment) Act, 1999 (46 of 1999) are nevertheless open to challenge 
in, and continue to be subject to, certiorari and supervisory jurisdiction of the high 
court. 


(3) Certiorari, under Article 226 of the Constitution of India, is issued for correcting 
gross errors of jurisdiction, i.e., when a subordinate court is found to have acted (i) 
without jurisdiction — by assuming jurisdiction where there exists none, or (ii) in 
excess of its jurisdiction by overstepping or crossing the limits of jurisdiction, or (iii) 
acting in flagrant disregard of law or the rules of procedure or acting in violation 
of principles of natural justice where there is no procedure specified, and thereby 
occasioning failure of justice. 


(4 


x 


Supervisory jurisdiction under Article 227 of the Constitution of India is exercised 
for keeping the subordinate courts within the bounds of their jurisdiction. When 
the subordinate court has assumed a jurisdiction which it does not have or has failed 
to exercise a jurisdiction which it does have or the jurisdiction though available is 
being exercised by the court in a manner not permitted by law, and failure of justice 
or grave injustice has occasioned thereby, the high court may step in to exercise its 
supervisory jurisdiction. 


(5 


— 


Be it a writ of certiorari or the exercise of supervisory jurisdiction, none is available 
to correct mere errors of fact or of law unless the following requirements are satisfied: 
(i) the error is manifest and apparent on the face of the proceedings such as when 
it is based on clear ignorance or utter disregard of the provisions of law, and (ii) a 
grave injustice or gross failure of justice has occasioned thereby. 


(6 


= 


A patent error is an error which is self-evident, i.e., which can be perceived or 
demonstrated without involving into any lengthy or complicated argument or a 
long-drawn process of reasoning. Where two inferences are reasonably possible and 
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(7) 


the subordinate court has chosen to take one view, the error cannot be called gross 
or patent. 


The power to issue a writ of certiorari and the supervisory jurisdiction are to be 
exercised sparingly and only in appropriate cases where the judicial conscience of 
the high court dictates it to act, lest a gross failure of justice or grave injustice should 
occasion. Care, caution and circumspection need to be exercised, when any of the 
abovesaid two jurisdictions is sought to be invoked during the pendency of any 
suit or proceedings in a subordinate court and error, though calling for correction 
is yet capable of being corrected at the conclusion of the proceedings in an appeal 
or revision preferred there against and entertaining a petition invoking certiorari or 
supervisory jurisdiction of high court would obstruct the smooth flow and/or early 
disposal of the suit or proceedings. The high court may feel inclined to intervene 
where the error is such, as, if not corrected at that very moment, may become 
incapable of correction at a later stage and refusal to intervene would result in 
travesty of justice or where such refusal itself would result in prolonging of the lis. 


The high court, in exercise of certiorari or supervisory jurisdiction, will not covert 
itself into a court of appeal and indulge in re-appreciation or evaluation of evidence 
or correct errors in drawing inferences or correct errors of mere formal or technical 


character. 


In practice, the parameters for exercising jurisdiction to issue a writ of certiorari and 
those calling for exercise of supervisory jurisdiction are almost similar and the width 
of jurisdiction exercised by the high courts in India, unlike English courts, has 
almost obliterated the distinction between the two jurisdictions. While exercising 
jurisdiction to issue a writ of certiorari, the high court may annul or set aside the 
act, order or proceedings of the subordinate courts but cannot substitute its own 
decision in place thereof. In exercise of supervisory jurisdiction, the high court 
may not-only give suitable directions so as to guide the subordinate court as to the 
manner in which it would act or proceed thereafter or afresh, the high court may, in 
appropriate cases, itself make an order in supersession or substitution of the order of 
the subordinate court as the court should have made in the facts and circumstances 
of the case.'® Curtailment made by the Code of Civil Procedure (Amendment) 
Act, 1999 (46 of 1999), does not take away constitutional jurisdiction of high court 
under Articles 227 and 226.'” 


Where the power of revision has been invoked and dealt with, the high court ought not to 


interfere with the order in question in a subsequent writ petition. 


171 


Normally, to rectify certain procedural error, the supervisory jurisdiction of the high court 
vested under Article 227 of the Constitution of India is not invoked because most of the 
irregularities can be taken care of well by the appellate court. But where the error is likely to 
cause serious prejudice, then supervisory jurisdiction is exercised. In view of the amendment in 
the CPC particularly section 115, a substantive petition under Article 227 of the Constitution 
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of India would lie and the error of law or a grave procedural error can be rectified in exercise 
of powers under Article 227 of the Constitution.” 


At this stage, it would be pertinent to notice the decision of the Supreme Court in Sadhana 
Lodh’ case! That case was in relation to a motor accident claim. KHARE, CJI, speaking for 
the three-judge bench observed as follows: 


6. The right to appeal is a statutory right and where the law provides remedy by filing an 
appeal on limited grounds, the grounds of challenge cannot be enlarged by filing a petition 
under Article 226/227 of the Constitution on the premise that the insurer has limited 
grounds available for challenging the award given by the Tribunal. Section 149(2) of the 
Act limits the insurer to file an appeal on those enumerated grounds and the appeal being a 
product of the statute it is not open to an insurer to take any plea other than those provided 
under Section 149(2) of the Act. (See National Insurance Co. Ltd., Chandigarh v Nicolletta 
Rohtagi and others.)'"* This being the legal position, the petition filed under Article 227 
of the Constitution by the insurer was wholly misconceived. Where a statutory right to 
file an appeal has been provided for, it is not open to High Court to entertain a petition 
under Article 227 of the Constitution. Even if where a remedy by way of an appeal has not 
been provided for against the order and judgment of a District Judge, the remedy available 
to the aggrieved person is to file a revision before the High Court under Section 115 of 
the Code of Civil Procedure. Where remedy for filing a revision before the High Court 
under Section 115 of CPC has been expressly barred by a State enactment, only in such 
case a petition under Article 227 of the Constitution would lie and not under Article 226 
of the Constitution. As a matter of an illustration, where a trial Court in a civil suit 
refused to grant temporary injunction and an appeal against refusal to grant injunction 
has been rejected, and a State enactment has barred the remedy of filing revision under 
Section 115, C.PC., in such a situation a writ petition under Article 227 would lie and 
not under Article 226 of the Constitution. Thus, where the State legislature has barred a 
remedy of filing a revision petition before the High Court under Section 115, C.P-C., no 
petition under Article 226 of the Constitution would lie for the reason that a mere wrong 
decision without anything more is not enough to attract jurisdiction of High Court under 
Article 226 of the Constitution. 


7. The supervisory jurisdiction conferred on the High Courts under Article 227 of the 
Constitution is confined only to see whether an inferior Court or Tribunal has proceeded 
within its parameters and not to correct an error apparent on the face of the record, 
much less of an error of law. In exercising the supervisory power under Article 227 of the 
Constitution, the High Court does not act as an Appellate Court or the Tribunal. It is also 
not permissible to a High Court on a petition filed under Article 227 of the Constitution 
to review or re-weigh the evidence upon which the inferior Court or Tribunal purports to 
have passed the order or to correct errors of law in the decision. 


In a case, the Sikkim High Court has held that a deficient report of the local commissioner 
appointed under O XXVI cannot be set aside by the court. The court can call for a 
supplementary report without setting aside the first report. Thus, where the power of the 
high court under Article 227 of the Constitution was also invoked along with the power of 
revision under section 115 of the Code, it was held that the high court has powers to correct 
the arbitrary exercise of discretion by the lower court.” 


Explaining the scope of section 115 of the Code and Article 227 of the Constitution of 
India, AP SUBBA, J, observed as follows: 


It is the well-settled position of law that the power of superintendence of the High Court 
under Art. 227 of the Constitution is much wider than the power of revision u/s. 115 
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of the C.P.C. and the limitations which are applicable in case of power of revision u/s. 115 
CPC do not apply to the supervisory jurisdiction of the High Court under Art. 227 of 
the Constitution. Of course it is also well-recognised principle that the supervisory power 
under Art. 227 of the Constitution is to be sparingly used and such power should not 
be used for correcting a mere error. In this regard, it might be noted that it has already 
been demonstrated above that the impugned order is not in conformity with the related 
provisions contained in the order and also the well-established principles of law on the 
point. In view of this, it is manifest that the limitation placed on the exercise of power 
vested in the High Court under Art. 227 of the Constitution would not extend to cases 
where the discretion exercised by the lower Court is found to be not only arbitrary but also 
against the well established principle of law as in the present case.'”° 


[s 115.11] Second Appeal or Revision 


See notes under the same heading under section 101. 


It is the settled principle of law that as against the appeal preferred under section 384 of 
the Indian Succession Act, 1925, there is no provision for filing a second appeal and therefore, 
a civil revision lies. A decision by the revisional court is on the merit of the contention of the 
parties and by exercise of such jurisdiction. The revisional court, in appropriate cases, may set 
aside the order of the appellate court and dispose of the application for succession certificate 
by appropriate order. Therefore, the embargo put in section 115 of the CPC is not satisfied as 
against the maintainability of the civil revision." 


[s 115.12] Section 115 and Section 151 


It cannot be accepted that the contentions that in exercise of the inherent power the 
high court, for ends of justice or to prevent abuse of the process of the court, can invoke the 
revisional jurisdiction overlooking the proviso to sub-section (1) of section 115 of the CPC. 
Such submission does not appeal since it is contrary to the clear and unambiguous language 
of the statute. There is no ambiguity in the language of the statute. The inherent powers of 
the civil court can ordinarily be exercised when there is no legislation on a particular field or 
subject-matter. Where there is an express provision barring a particular remedy, the court can 
never resort to the exercise of inherent power, particularly to nullify the effect of the express 
provision. It is the ordinary rule of interpretation that to exercise the power, the requisite 
condition must be fulfilled.'”* 


Petitioners cannot “blow hot and cold”, “fast and loose” or “approbate and reprobate”. 
Where the petitioners have knowingly accepted the benefits of an order, they cannot be 
permitted to assail the same. This rule is applied to do equity.'” 


[s 115.13] Appeal or Revision — Proper Remedy 


Unless the court comes to the conclusion that the appeal is the proper remedy and not 
revision, the withdrawal of the appeal and its consequential dismissal will not merge the decree 
in the order of the appellate court and hence, the revision will be competent and will survive. 
The revision application cannot be dismissed as not surviving unless the court comes to the 
conclusion that the proper remedy was not a revision but an appeal. If, on the other hand, the 
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court were to come to the conclusion that the proper remedy was revision and not appeal, any 
order passed in the appeal will be without jurisdiction and inconsequential and it cannot effect 
the pending revision application.'®° 


[s 115.14] Two Views 


What inference is to be drawn from the evidence on the record is for the trial court or the 
appellate court to decide. It is not for the high court under section 115 to decide.'*' If two 
reasonably possible views of the facts can be taken, the high court should not in revision, 
substitute its own finding of fact.'*? It will not decline to exercise its jurisdiction on the basis 
that one of the possible views has been taken by the lower appellate court, for example, as in 
the case of an interpretation by the terms of a Will. As a court of conscience, the high court has 
a duty to give effect to the wishes of the testator to the utmost extent possible.'*’ 


Section 103A of the Bihar Tenancy Act, 1985 lays that “revenue officer specially empowered 
by the state government in this behalf, may, on application made to him within three months 
of any order or decision on any objection made under sub-section (1) or on his own motion, 
after giving reasonable notice to the parties concerned to appear and be heard in the matter, 
revise, at any time before the final publication of the record-of-rights, any such order or 
decision whether made by himself or by any other revenue officer”. The full bench of the Patna 
High Court held that although sub-section (3) of section 103A does not use the word “review” 
expressly yet when the said section says that the revenue officer may revise his own order, what 
is contemplated is review of the officer's own order. The aforesaid power of review conferred 
by section 103A of the Bihar Tenancy Act, 1985 is not the same as the power of review under 
section 114 or O XLVII of the CPC, nor is it circumscribed by the conditions mentioned by 
section 114 or O XLVII of the CPC.'™ 


In an eviction suit, where the trial court determined provisional rent and directed the tenant 
to deposit arrears of rent in bank and the order was upheld by the first appellate court, it was 
held by the Supreme Court that interference with the concurrent finding of fact by the high 
court under revisional jurisdiction was not proper.'* Explaining the legal position, LS Panta, J, 

speaking for the bench in the above case observed as follows: 


15. It is well-settled position in law that under Section 115 of the Code of Civil Procedure 
the High Court cannot re-appreciate the evidence and cannot set aside the concurrent 
findings of the Courts below by taking a different view of the evidence. The High Court is 
empowered only to interfere with the findings of fact if the findings are perverse or there 
has been a non-appreciation or non-consideration of the material evidence on record by 
the courts below. Simply because another view of the evidence may be taken is no ground 
by the High Court to interfere in its revisional jurisdiction.'*° 


The Supreme Court has reiterated that when the first appellate court, on appreciation of 
evidence, records a finding of fact on a particular issue, then such finding is usually binding 
on the high court while hearing revision against such order. It is only when any:finding of fact 
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is found to be wholly perverse or dehors to any provision of law or is recorded contrary to 
pleadings and evidence on record, interference in such finding may arise in appropriate cases 
but not otherwise.'*” 


Applicability of section 115, CPC can’t be exercised in a routine manner in absence of any 
perversity. The court dismissed the revision petition on the ground that impugned order is not 
perverse because all the contentions raised by the parties are being properly dealt by the learned 
judge along with the catena of proposition of the law laid by the various adjudicatory bodies 
on the issue involved in the present dispute.'** 


[s 115.15] Second Revision — Permissibility 


The legislature in its wisdom has thought that on account of ample opportunity given to a 
party to put forth his case before three courts, viz, the trial court, the appellate court and the 
revisional court, there is no need to make the revisional order of the district court under Kerala 
Building (Lease and Rent Control) Act, 1965, subject to further scrutiny by means of a second 
revision either under the said Act or under the CPC.'®? 


The ratio in the Aundal Ammal™ case is that no second revision under section 115(1) will 
lie against revisional order of the subordinate court.!”! 


[s 115.16] Simultaneous Appeal and Revision Against Composite Orders 


In case of composite order, for the first part of the order, an appeal is maintainable and 
for the rest of the order, a revision may be preferred to a judge of the high court to decide the 
legality and proprietary of the order in question.!” 


[s 115.17] Revisional Court Exceeding Jurisdiction 


The question for consideration before the revisional court was confined to the admissibility 
of the document on the grounds raised by the plaintiff. The revisional court, after holding that 
the reasons given by the trial court for not exhibiting the document could not be sustained, 
exceeded its jurisdiction in entering into the question of validity of the document on merits 
in the light of the provisions of the Indian Contract Act, 1872. The order of the high court 
virtually decided the suit. It is beyond the scope of the revision petition and suffers from patent 
illegality on the face of it, causing prejudice to the case of the defendant. So, the impugned 
order passed by the high court was set aside and the case was remanded to the high court for 
its decision afresh, in accordance with law.'” 


In an execution of money decree against the property of managing director of an industrial 
unit, objection was filed to the execution sale of the property of the managing director. The 
objection was raised on the ground of applicability of section 22(1) of the Sick Industrial 
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Companies (Special Provisions) Act, 1985 and section 18FH of the Industries (Development 
and Regulation) Act, 1951. On rejection of the objection, revision was filed against the order 
of rejection. The revisional court found that the objection was not tenable, but set aside the 
sale in the interest of the revival of the industrial unit. It was held by the Supreme Court that 
the revisional court exceeded its jurisdiction by setting aside orders of civil court which attained 
finality. It was observed that “there can be no objection to the revival of the respondent's unit 
but that is a matter between the respondent and the Kerala Financial Corporation or other 
Governmental Agencies and cannot in any manner affect the legal rights that have already 
accrued...... Mee 


The Supreme Court had occasion to consider the bar created by the proviso to sub-section (1) 
of section 115. In an execution of a money decree, the executing court finally decided the 
manner in which the decree passed was to be satisfied. In that view of the matter, the Supreme 
Court held that the revision was maintainable. However, it was further held that the high court 
committed a jurisdictional error in view of the proviso (g) to section 60(1) of the Code by 
directing the satisfaction of the decretal amount from the fixed deposits of the appellant which 
were part of his pension and gratuity.'” 


Where the high court while admitting a revision passed mandatory injunction order 
directing the decree-holder to put the judgment-debtor in possession, it was held by the 
Supreme Court that since the decree-holder had taken possession of the property in execution 
of decree, the question of redelivering possession to judgment-debtor cannot arise.'* 


[s 115.18] Revision — Appellate Authority Subordinate to 
High Court—Original Authority Not Necessarily So 


Merely because the appellate authority is a court subordinate to the high court, it would not 
follow that the original authority would be a court subordinate to the high court.!%” 


A similar situation arose in Thakur Das (Dead) by LRs v State of Madhya Pradesh.’ There, 
the facts were under the Essential Commodities Act, 1955. Against the order of the licensing 
authority constituted under section 6A of the Act, an appeal is provided under section 6C 
to the sessions court. When the said order was challenged in revision before the high court, 
a contention was raised that the order is not made by a court subordinate to the high court. 
This contention was rejected by the high court. That order was challenged before the Supreme 
Court. While upholding the said contention, the Supreme Court stated thus: 

While summing up its conclusions, the Court held that when a judicial authority like 
an officer who presides over a Court is appointed to perform the functions, to judge and 
decide in accordance with law and as nothing has been mentioned about the finality or 
otherwise of the decisions made by that authority, it is an indication that the authority is 
to act as a Court in which case it is not necessary to mention whether they are final or not 


as all the incidents of exercising jurisdiction as a Court would necessarily follow. We are in 
broad agreement with this conclusion. 


We are accordingly of the opinion that even though the State Government is authorised 
to appoint an appellate authority under section 6C, the legislature clearly indicated that such 
appellate authority must of necessity be a judicial authority. Since under the Constitution 
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the Courts being the repository of the judicial power and the officer presiding over the 
Court derives his designation from the nomenclature of the Court, even if the appointment 
is made by the designation of the judicial officer the appellate authority indicated is the 
Court over which he presides discharging functions under the relevant Code and placed in 
the hierarchy of Courts for the purposes of appeal and revision. 


Likewise, section 113(1) of the Kerala Panchayat Raj Act, 1994 provides an appeal to the 
district court, which is a court subordinate to high court. The order is hence revisable, and 
to hold that because a revision is provided against the appellate order, the trial order is also 
revisable may not be correct.’” 


[s 115.19] Forma Pauperts 


As regards orders made on an application for leave to sue in forma pauperis, a distinction 
was at one time made by the Allahabad High Court between an order granting the application 
and an order rejecting the application. An order rejecting the application, it was held, amounts 
to a decision of the case and is, therefore, open to revision. On the other hand, it was held 
an order granting the application is not a decision of the case, but a mere interlocutory order, 
and it is not, therefore, open to revision.? This last mentioned view has been overruled by 
a full bench of that court which held that an order granting an application to sue in forma 
pauperis is so distinct from the main suit that it can be considered to have decided a case.””! 
The Rangoon?” and Bombay’ High Courts and the chief court of Oudh™ also hold that 
an order refusing leave to sue as a pauper is equivalent to a case decided and can, therefore, be 
revised. In two Allahabad cases,*” however, WALSH, J, expressed the opinion that no revision 
lies even from an order rejecting the application, the ground of the decision being that it is 
not a “case decided” within the meaning of this section; no opinion was, however, expressed 
by PIGGOTT, J. But in a later case, the Allahabad High Court definitely reverted to the view 
that an order rejecting the application, though not the decision of the suit, was a decision of a 
case and, therefore, open to revision.” The Allahabad High Court has interfered in revision 
when a court, by not trying the question to pauperism, has failed to exercise the jurisdiction 
vested in it, and has dismissed the application after questioning the title of the applicant,” or 
the merits of the case.” A full bench of the Oudh court has, in this regard, held that an order 
on an application for permission to sue in forma pauperis is not revisable unless one or other 
of the requirements of this section is satisfied.” On the other hand, the Nagpur High Court 
has held that an order allowing a person to sue as a pauper is revisable if it otherwise fulfils the 
requirements of this section.*"° 
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It has been held in a number of decisions, that when an application to sue as pauper is 
rejected on irrelevant considerations or on an erroneous view of the law, the order can be 
revised.” There is divergence of judicial opinion on the question of whether a revision can be 
maintained against an order refusing permission to sue as pauper or dispaupering the plaintiff, 
when subsequent thereto an order has been made dismissing the plaint for non-payment of 
the requisite court fee as directed. One view is that though the order refusing permission or 
dispaupering the plaintiff was by itself open to revision, when once it is followed by an order 
of dismissal, that order is open to appeal as a decree. On the analogy of an order rejecting 
a plaint under O VII, rule 11, no revision can, thereafter, be entertained against a previous 
interlocutory order.2!? The other view is that an order of dismissal for non-payment of court 
fee in a pauper application or suit by a pauper is, unlike an order under O VII, rule 11, nota 
decree, and the order refusing permission or dispaupering the plaintiff is open to revision.”!” 
When an order is set aside in revision and the case is remanded, a subsequent order dismissing 
the suit as a result of that order becomes vacated and the suit is revived.?" 


The High Court of Madras has held that where permission has been granted to sue in 
forma pauperis, the opposite party is entitled to challenge the order in revision, as the question 
of court fee is one between the plaintiff and the state.” That principle has been affirmed by 
the Supreme Court.?'® It is not necessary that an appellate court should hear the party before 
passing orders on an application to appeal in forma pauperis, and the order rejecting it is not 
open to revision on the ground that it has not discussed in detail the points involved.*"” 


Where the trial court decided that the respondents are indigent persons, the order 
though interlocutory in nature, finally decides the issue. So, revision against such order is 
maintainable.*'® If application to sue as indigent person is allowed by trial court, without 
enquiry report from the government, revision against it in a 13-year-old litigation has the fate 
that the court would refuse to direct trial court to hold fresh enquiry.” 


[s 115.20] Two Changes 


On a reading of the juxtaposed provisions of section 115 of the CPC, it will be easily 
discernible that two changes have been brought in. First, the consideration is irrelevant that 
the order, if allowed to stand, would occasion a failure of justice or cause irreparable injury 
to the party against whom it was made; secondly, it has been clarified that the pendency of a 
revision shall not operate as a stay of a suit or other proceedings. The position that a revision 
should be entertained only in respect of those orders which would have finally disposed of the 
suit or other proceedings have not been altered. In these circumstances, assuming that a decree 
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has not been passed, although leave to defend has not been allowed since the proceedings are 
still pending, the revision is not maintainable. Prior to the amendment, the interference of this 
court was possible under the deleted clause (b) of the proviso.” 


[s 115.21] Mentioning of Wrong Section 


Where the revisional court, under section 3 of Muslim women (Protection of Rights on 
Divorce) Act, 1986 failed to consider the original application of the petitioner as also the reply 
and the documents available on record, mere mention of a wrong section in the application or 
the order would not make the order or the application as illegal or nullity. This is so because 
the main contents of the application have to be taken note of, and further, in what context 
the application has been filed should be the main consideration before the court concerned. 


Therefore, the order of revisional court was set aside by high court in revision petition under 
section 115 CPC,”! 


[s 115.22] Prayer Clause 


A perusal of the prayer clause in the revision petition shows that apart from the main prayer 
to the effect that respondents nos 1 and 2 may be injuncted and restrained from transferring, 
etc, any portion of the suit land for the so-called leasehold rights over the same, till the pendency 
of the main suit, there is also the ancillary prayer for any other order/direction which the court 
deems fit in the facts and circumstances of the case. That being the position, high court has the 
jurisdiction in exercise of the powers under section 115, CPC to frame the relief to be granted 
to the petitioners, in view of a case having been made out by them, which would include 
setting aside the impugned orders also. This view was fortified by the ratio of the decision of 
the Punjab and Haryana High Court in Ude Singh v The State of Haryana,” which in turn, 
relied on a decision of the Supreme Court in the case of Charanjit Lal Chowdhury v UOI?” 
No doubt, the abovesaid reported decisions were in respect of Articles 226 and 32 of the 
Constitution of India, but the principles contained therein would definitely apply to the 
exercise of revisional jurisdiction by this court under section 115, CPC. 


[s 115.23] Order and Proceedings 


The expression “order” has been defined in section 2(14) of the CPC. It means the formal 
expression of any decision of a civil court which is not a decree. The order passed under O XIV, 
rule 2 is an interlocutory order by way of an aid to the proper adjudication of the claims and 
disputes arising in the suit itself, but does not determine the right of the parties conclusively.” 


The reading of section 115, CPC, as it stands, makes it clear that no revision lies if the 
impugned order is of interim nature and does not finally decide the lis. In the case on hand, the 
application under O XIV, rule 2 has been allowed by the trial court, which has not brought the 
suit to an end. The question is whether the impugned order could be considered as a proceeding. 
No definition is available for the word “proceeding” in CPC. The word “proceeding” in general 
sense means the form and manner of conducting judicial business before a court. The meaning 
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of the word “proceeding” depends upon the scope of enactment wherein the expression is used 
with reference to the particular context where it occurs. It is not a technical expression with 
definite meaning. In a case, KJ Lingam and AV Mahayalam v Joint Commercial Tax Officer, 
Mount Road Division,”® it has been held thus: 


Therefore, the meaning to be attributed to the word “proceeding” would depend 
upon the scope of the enactment wherein the expression is used and with reference to the 
particular context wherein it occurs. 


A proceeding may, in some enactment, mean an action or that which initiates an action 
and in another enactment it may also mean a step in an action. The word “any proceeding” 
in section 89 of the Judicature Act, 1873, was understood to be equivalent to any action. 
But in the rules of the Supreme Court, Order 64, rule 13, “proceeding” is used as meaning 
a step in an action. 


The words “Any other proceeding in the action” in the rules of the Supreme Court, 
Order 26, rule 1 mean any proceeding with a view to continuing the action, i.e., a step 


forward, not one backward. 


The Honourable Supreme Court in another case, Babu Lal v Hazari Lal Kishori Lal,” held 


thus: 


The word “proceeding” is not defined in the Act. Shorter Oxford Dictionary defines it 
as “carrying on of an action at law, a legal action or process; any act done by authority 
of a court of law; any step taken in a cause by either party”. The term “proceeding” is a 
very comprehensive term and generally speaking means a prescribed course of action for 
enforcing a legal right. It is not a technical expression with a definite meaning attached 
to it, but one the ambit of whose meaning will be governed by the statute. It indicates 
a prescribed mode in which judicial business is conducted. The word “proceeding” in 
section 22 includes execution proceedings also. In Rameshwar Nath v Uttar Pradesh Union 
Bank Ltd,** such a view was taken. It is a term giving the widest freedom to a Court of 
Law so that it may do justice to the parties in the case. Execution is a stage in the legal 
proceedings. It is a step in the judicial process. It marks a stage in litigation. It is a step in 
the ladder. In the journey of litigation, there are various stages. One of them is execution. 


In Ram Chandra Agarwal v State of Uttar Pradesh,” it was held thus: 


The provisions of the Code of Civil Procedure would apply generally to a proceeding 
before a Civil Court arising out of a reference to it by a Magistrate under Section 146(1) of 
the Code of Criminal Procedure. The expression “proceeding” used in section 24 Code of 
Civil Procedure is not a term of art which has acquired a definite meaning. Looking to the 
context in which the word has been used in section 24(1)(b) of the Code of Civil Procedure 
it would appear to be something going on in a Court in relation to the adjudication of 
a dispute other than a suit or an appeal. Bearing in mind that the term “proceeding” 
indicates something in which business is conducted according to a prescribed mode it 
would be only right to give it a comprehensive meaning so as to include within it all matters 
coming up for judicial adjudication and not to confine it to a civil proceeding alone. A 
proceeding before a Civil Court arising out of a reference to it under Section 146(1) Code 
of Criminal Procedure can be transferred by the District Court under section 24 Code of 
Civil Procedure because it is in any case a “proceeding”. 


It is seen from the above judgments that the term proceeding is not a term of art which has 
acquired a definite meaning. Looking to the context in section 24(1)(b) of CPC it would appear 
to be something going on in a court in relation to the adjudication of a dispute other than a 
suit or appeal. The order under O XIV, rule 2 cannot be construed as proceedings, which is 
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procussal, i.e., interlocutory or incidental order regulating proceedings but not finally deciding 
the suit. The word proceedings is applied for the purpose of section 115, the order under 
O XIV, rule 2 is not an order finally deciding the lis, hence the revision is not maintainable.*”° 


To understand, reasonably and comprehensively, meaning of the term “proceeding” with 
reference to section 115 of the CPC, and intention of the legislators in that respect, useful 
reference is made to sections 24 and 141. Section 24 provides general power of transfer and 
withdrawal of suit, appeal or other proceeding and section 141 provides the procedure to be 
followed in all proceedings, i.e., proceedings which are other than suit or appeal. Rule 431 
in the General Rules and Circular Orders of the High Court of Judicature, Orissa (Civil) 
(General Rules and Circular Orders) provides the list of applications under certain provisions 
in the CPC and provisions in other statute cognisable by civil court with the prescription 
to register them as miscellaneous judicial cases. In short, such proceedings are mentioned 
as miscellaneous judicial cases or miscellaneous cases. Section 24 of the CPC provides for 
transfer of a proceeding. Similarly, section 141 provides for the procedure regarding the 
suit to be followed, as far as it can be made applicable, in all proceedings. Procedurally and 
also traditionally, the aforesaid procedures are followed with respect to miscellaneous cases 
or miscellaneous judicial cases, and such cases only qualify to the term “other proceeding” 
mentioned in section 115 of the CPC. On the other hand, if wider meaning shall be given to 
that term by treating any and every interlocutory matter arising and decided/disposed of in a 
suit, then that does not fit into the provision of law in section 24 or section 141 of the CPC. 
Even section 146 of the CPC which speaks of proceedings by or against representatives does 
not mandate that any interlocutory application should be regarded as a proceeding within the 
above defined meaning of the term “proceeding”. Therefore, unless application is registered as 
a miscellaneous case in accordance with the provision of the CPC read with the general rules 
and circular orders, that cannot be termed and determined as a proceeding for the purpose 
of section 115, CPC. That is so in view of the language in section 115 that “except where 
the order, if it had been made in favour of the party applying for revision, would have finally 
disposed of the suit or other proceedings”. 


The application filed by the petitioner under O IX, rule 13, CPC, is a proceeding but 
application filed by the petitioner under O XXVI, rule 2 being not prescribed in rule 431 
of the General Rules and Circular Orders to be registered as a miscellaneous judicial case or 
miscellaneous case, and that being an interlocutory application relating to examination of a 
witness in commission, that cannot be given the meaning of the term “proceeding”. Hence, 
the order passed relating to rejecting that application is not revisable under section 115 of the 


CRO 


[s 115.24] Exercise of Revisional Jurisdiction Is Discretionary 


The scope for the high court to interfere in exercising jurisdiction under section 115 of 
CPC is very limited. This section is enacted with a view to enable the high court to correct, 
when necessary, certain clauses of errors of jurisdiction committed by subordinate courts. 
If the subordinate court, in the decision of the case, in the exercise of its jurisdiction, has 
committed illegality or material irregularity, then only the high court can interfere with the 
orders passed by the subordinate court. When this condition is satisfied, that a subordinate 
court has committed illegality or material irregularity, then the high court can interfere with 
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the decision. The high court cannot, in the exercise of revisional powers under this section, 
attack the findings of facts of subordinate court. No doubt the power in revision is limited one, 
in comparison to the appellate power. Whether the courts decide it rightly or wrongly, if they 
had jurisdiction to decide the case and even if they decided it wrongly, they did not exercise 
their jurisdiction illegally or with material irregularity. In such circumstances, the high court 
cannot interfere with the order passed by the subordinate court.’ 


The section gives a discretionary power of intervention to the high court.**’ The high court 
does not usually interfere if the aim of an irregularity of the lower court has been to promote 
justice. Even though the order is without jurisdiction, the powers under section 115, CPC 
may not be exercised. The powers under section 115, CPC are intended to be exercised with 
a view to subserve and not to defeat the ends of justice. Where the order of the court below 
is in the interest of justice, the high court can refuse to interfere under section 115, CPC, 
even if the court below has no jurisdiction to pass such an order. The interference in revision 
is discretionary and should be exercised only in the interest of justice and not in a case where 
interference is against the interest of justice. The order even if not regular may not be interfered 
with in revision if it is made irregularly or even improperly unless grave injustice or hardship 
would result from a failure to do so. Where the interference is likely to work not in the interest 
of justice but rather against it, the high court will not interfere in its revisional jurisdiction.” 
The high court is not bound to interfere in each case in which it is found that the subordinate 
court has acted without jurisdiction.” Where it is clearly proved that defendant owes money 
to the plaintiff and a decree is passed against the defendant, the high court will not interfere 
in revision on a point of jurisdiction, as it cannot use its revisional powers to bring about 
injustice.” In a case where the district court acted outside the scope of its jurisdiction in 
allowing an appeal and reversing an erroneous order of a munsif, the high court declined to 
make an order which would have the effect of re-establishing the munsifs decision.” The 
high court cannot act under this section if the matter is sub judice in an appeal filed by 
another party.” Before interfering in revision, it takes into consideration the conduct of the 
petitioner.” It does not interfere in favour of a party who does not disclose the entire case.” 
However, it interferes where it finds that an order impugned before it is perverse, in the sense 
that it is in conscious violation of a rule of law or procedure.*** The scope of revision under 
section 115, CPC is very limited.’ The Constitution Bench of the Hon’ble Supreme Court 
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in a case*** held that the high court cannot while exercising its jurisdiction under section 115, 
CPC correct errors of fact, however gross they may be, or even errors of law. It can only do so 
when the said errors have relation to the jurisdiction of the court to try the dispute. It is only 
in cases where the subordinate court has exercised a jurisdiction not vested in it by law, or has 
failed to exercise a jurisdiction so vested, or has acted in the exercise of its jurisdiction illegally 
or with material irregularity, that the revisional jurisdiction of the high court can be properly 
invoked. The extension of time specified under the decree for specific performance of contract 
for deposit of amount could be appropriately granted by the court which passed the decree, 
and not by the high court in revisional jurisdiction.” 


[s 115.25] “In which no appeal lies” 


The view taken by the Supreme Court in SS Khannas case has been legislatively adopted 
by Parliament by enacting sub-section 2, which provides that the high court shall not, under 
this section, interfere with any decree or order against which an appeal lies either to the high 
court or to any court subordinate thereto. It is submitted that an order passed by a court 
subordinate to the high court in its appellate jurisdiction, if it is not appealable, would be 
amenable to the revisional jurisdiction of the high court. A revision against an order which 
is not appealable either before the subordinate court or the high court is maintainable.**° 
Insertion of sub-section (2) of section 115, Code of Civil Procedure in 1976 extends absolute 
prohibition against exercise of any discretion in an order revisable under section 115(1), even 
in a case where any appeal against the impugned order lies to the court subordinate to the high 
court. Sub-section (2) of section 115 CPC postulates prohibition of exercise of jurisdiction by 
the high court to vary or reverse any decree or order against which an appeal lies either to the 
high court or to any court subordinate thereto. However, it does not make any deviation from 
the fact that unless the order under challenge is appealable directly to the high court or to any 
court subordinate to the high court, from the purview of jurisdiction of the high court under 
section 115 CPC, on the ground of maintainability of the revision petition, merely because the 
order is ultimately challengeable in an appeal from the final decree, that is the consistent view 
taken by the Supreme Court. 


But there was at one time a difference of opinion on the question of whether a revision 
was barred when an appeal lay against the decision not directly to the high court but to a 
subordinate court and a second appeal lay to the high court against the decision of that court. 
The controversy turned on the meaning of the words “appeal lies thereto”. One view was that it 
was only when an appeal lay directly to the high court against the decision under challenge that 
a revision was barred and this view rested on a literal interpretation of the words “thereto”. 
The other view was that the appeal to the high court might be either direct and immediate or 
indirect and mediate a court subordinate to the high court and that a revision would be barred 
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if the matter could be taken to the high court in second appeal.’ Support for this view was 
sought in the broad statement of the law by the Privy Council in Venkatagiri Iyengar v Hindu 
Religious Endowments Board® that the provision for revision was intended to “prevent gross 
injustice in non-appealable cases.” There was, however, no dispute that the high court was 
not competent to revise the decision of any appellate court if an appeal lay from that decision 
to the high court.™ Dealing with the words “in which no appeal lies thereto” the Supreme 
Court has observed: “Nor is the expression in which no appeal lies thereto” susceptible of the 
interpretation that it excludes the exercise of the revisional jurisdiction when an appeal may 
be competent from the final order. The use of word “in” is not intended to distinguish orders 
passed in proceedings not subject to appeal from the final adjudication from those from which 
no appeal lies. If an appeal lies against the adjudication directly to the high court or to another 
court from the decision of which an appeal lies to the high court, it has no power to exercise its 
revisional jurisdiction, but where the decision itself is not appealable to the high court directly 
or indirectly, exercise of the revisional jurisdiction by the high court would not be deemed 
excluded.” This decision settled the controversy in favour of the second of the two views. 


Since the section before its present amendment did not define the word “case”, the question 
as to whether a given proceeding was a “case” for the purposes of this section arose in several 
matters. Thus, where an application for leave to sue in forma pauperis was granted, it was held 
that the order granting the permission was one which decided the “case”, the case being the 
subject-matter of the application;?” so too an order rejecting an application for review.” An 
order under section 19 of the Arbitration Act, 1899, staying a suit was also held to be “a case” 
decided under a special Act.” Likewise, passing of an ex parte decree was held to be deciding a 
“case” .?” The Supreme Court has construed the word “case” as follows: The expression “case” is 
not limited in its import to the entirety of the matter in dispute in an action. This Court observed 
in Major SS Khanna v Brig. F] Dillon that the expression “case” is a word of comprehensive 
import: it includes a civil proceeding and is not restricted by anything contained in section 115 
of the Code to the entirety of the proceeding in a civil court. To interpret the expression 
“case” as an entire proceeding only and not a part of the proceeding imposes an unwarranted 
restriction on the exercise of powers of superintendence and may result in certain cases denying 
relief to the aggrieved litigant where it is most needed and may result in the perpetuation of 
gross injustice. But it was not decided in Major SS Khanna’ case?” that every order of the court 
in the course of a suit amounts to a case decided. A case may be said to be decided if the court 
adjudicates for the purposes of the suit some right or obligation of the parties in controversy; 
every order in the suit cannot be regarded as a case decided.” Thus, allowing a question in the 
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examination of a witness after overruling an objection, though an order is not a case decided.” 
An order under section 10 of the Code amounts to a case decided.” An order disposing of 
one challenge to a document without having the effect of disposing of the suit is not a case 
decided.*® It would appear that to avoid any future controversy whether a given order is a 
“case” which has been decided, Parliament has provided the Explanation to this section and in 
doing so it appears that it has adopted the meaning given to the word “case” by the Supreme 
Court. Under the Explanation, the expression “any case which has been decided” includes any 
order made, or any order deciding an issue, in the course of a suit or other proceeding. The 
expression “in the course of a suit or other proceeding” negates the idea of the word “case” as 
meaning the matter in action in its entirety. 


It may be noticed that in this position a change has been brought about by inserting 
sub-section (2) to section 115, CPC, providing that if an appeal lies either to the high court 
or the court subordinate thereto against the impugned order, no revision would lie. However, 
where any appeal lay either to the court subordinate to the high court or to the high court in 
respect of the impugned order, there is no change in the position under the law merely because 
the order is challengeable in the final order or the decree, the jurisdiction to entertain revision 
is not excluded. The limitation imposed on appeal has been extended to all the appealable 
orders where the appeal lay to the high court or to any court subordinate thereto but has not 
been extended to exclude the jurisdiction of the high court where no appeal lie against the 
impugned order itself. Such a position remains unchanged.” 


A revision is maintainable against an order rejecting an application seeking stay of a suit 
on ground that an arbitration agreement is in existence between the parties.’ In cases where 
the tribunal constituted under the Motor Vehicles Act, 1988 has passed excessive award of 
compensation throwing all settled principles to the wind or the quantum of compensation 
awarded is arbitrary, the insurer is not without remedy. It can, then, instead of resorting to the 
remedy of appeal which is not available to him under the Act, invoke revisional jurisdiction of 
the high court under section 115 of the CPC or supervisory jurisdiction under Article 227 of 
the Constitution of India.” 


[s 115.26] Conversion of Appeal into Revision and Vice Versa — 
Impermissibility 


The Karnataka High Court, however, is of the opinion that a revision cannot be permitted 
to be converted into an appeal.” 


To appreciate the question for permission to convert the appeal into civil revision, it is 
necessary to consider the relevant provisions for necessary contents in memo of second appeal 
and memo of revision. As per sub-rule (2) of rule 1, O XLI, memorandum of appeal shall set 
forth, concisely and under distinct heads, the grounds of objection to the decree appealed 
from, without any argument or narrative; and such grounds shall be numbered consecutively. 
In second appeal, memorandum of appeal shall concisely set forth substantial question of law 
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involved in appeal. In the aforesaid circumstances, the contents for memo of appeal in second 
appeal are based on different requirements, while the memo of revision has to contend the facts 
of the case and specific averments that the court either has exercised jurisdiction not vested 
in it by law or has failed to exercise a jurisdiction so vested, or has acted in the exercise of its 
jurisdiction illegally or with material irregularity. Without such averments in the memorandum 
of revision, it will be incomplete, and the revisional court may not entertain a revision. In the 
circumstances, memorandum of appeal and memorandum of revision are based on different 
requirements. In the circumstances, memorandum of appeal cannot be treated as a memo 
of revision. The position is similar under O XLI, rule 3 of the CPC. If the memorandum of 
appeal is not drawn up in the manner prescribed under rule 1 of O XLI, the memorandum of 
appeal shall be rejected or returned to the appellant for the purpose of being amended within 
a time to be fixed by the court or be amended then and there. In the circumstances, it will not 
be just and proper to convert the memorandum of appeal into revision. However, appellants 
who had filed appeal much before the amendment in section 102, CPC, can be permitted 
to withdraw this appeal with liberty to file a revision or other proceeding as they choose in 
accordance with law. If the appellants find that the order is revisable as per section 115, CPC, 
they may file such a revision before the court by taking all the grounds as required for revision, 
by drafting appropriate memorandum of revision within a period prescribed. In the abovesaid 
peculiar circumstances, their revision may not be dismissed on the ground of limitation and 
will be heard and decided in accordance with law. But the appeal cannot be permitted to 
convert into civil revision.*” 


[s 115.27] Conversion of Appeal into Revision and vice versa — Permissibility 


The nature, quality and extent of appellate jurisdiction exercised in first appeal and of 
revisional jurisdiction are very different. The exercise of revisional jurisdiction under section 115 
is confined to the question of jurisdiction only.*® A right to appeal carries with it a right of 
re-hearing on law, as well as fact, unless the statute conferring the right of appeal limits the 
rehearing in some way. On a reading of sub-section (1) and sub-section (2) of section 115, 
it is very clear that even if an appeal lies with the high court, no revision can be entertained. 
However, a revision may be converted to an appeal.” Where an appeal is preferred in a case 
in which no appeal lies, the high court may, in a proper case, treat the memorandum of an 
appeal as an application for a revision and deal with it on that footing. This would be 
done in exercise of power under section 151. The court would be justified in passing such 
an order either in the interest of justice or for preventing abuse of the process of the court.” 
However, this cannot be done if the appeal is not maintainable only as to a part, as it will be 
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inappropriate to treat the same matter in part as appeal and in part as revision.””° Similarly, 
if an application for revision is made in a case in which an appeal lies, the application may 
be converted into an appeal.”! Where the cause of justice so demands, the court can treat 
an appeal as a revision (where no appeal lies), provided the conditions of section 115 are 
satisfied.’”* In a particular case, the revisional court decided the case on merit and did not pass 
any order on the application to convert the revision into an appeal, though it observed that an 
appeal, and not a revision was maintainable against the impugned order. The decision of the 
revisional court could not be held to be void ab initio and non est.” 


Where a revision petition is filed against an appealable order, the court has discretion to 
grant permission to convert the revision into appeal in exercise of inherent powers under 
section 151 of the Code.’ 


[s 115.28] Conversion of Revision in to Writ 


Although the revision petition can be treated as a writ petition under Articles 226 and 227 
of the Constitution of India without an application on behalf of the petitioner, there must be 
a proper cause for the purpose. If no proper cause has been shown and it is not in the interest 
of justice, the revision petition cannot be treated as writ under Article 226 or Article 227 of 
the Constitution of India. 


It has been held by the Supreme Court that since a civil revision is not maintainable against an 
interlocutory order, the high court, in appropriate cases, can permit the revision to be converted 
into an application under Article 227 of the Constitution.” PK BALASUBRAMANYAN, J, 
speaking for the bench in the above case, observed as follows: 


The respondents had filed the revision originally and during the pendency of that 
revision the High Court appears to have taken a view that an order in an appeal arising from 
a proceeding under Order 39, Rules 1 and 2 of the Code, could not be challenged under 
Section 115 of the Code since the order was in the nature of an interlocutory order. In such 
a situation, in our view, the High Court rightly-decided to permit the revision petitioners 
before it, to convert the same as a proceeding under Article 227 of the Constitution of 
India. After all, the court could have done it on its own, even without a motion in that 


behalf by the petitioner.’”° 


[s 115.29] “Case”, “suit” 


The word “case” is more comprehensive than the word “suit”.*”” The meaning of expression 
“case” being of a comprehensive import, it includes civil proceedings other than suits and it is 
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not restricted to the entirety of the proceedings in a civil suit. To interpret “case” as in entire 
proceedings, and not a part of proceedings, would be to restrict the exercise of supervisory 
jurisdiction of the high court, resulting in gross injustice to an aggrieved litigant. In the view 
that “case” includes a part of the case, there is no escape from the conclusion that a revisional 
jurisdiction may be exercised in respect of the question of whether an appeal lies from the 
ultimate order or decree passed in the suit.””® 


The question of whether proceedings by petition to a civil court under section 10 of the 
Religious Endowments Act, 1863, constituted a case for the purposes of this section arose 
before the Privy Council. Their Lordships in that connection observed: 


No definition is to be found in the Code of the word “case”. It cannot, in their Lordship’s 
view, be confined to a litigation in which there is a plaintiff who seeks to obtain particular 
relief in damages or otherwise against a defendant, who is before the court. It must, they think, 
include an ex parte application such as that made in this case, praying that persons in the 
position of trustees or officials should perform their trust or discharge their official duties.” 


The word “case” has also been held to include proceedings under the Guardians and Wards 
Act, 1890; Probate and Administration Act, 1881; Succession Certificate Act, 1889; Provincial 
Insolvency Act, 1920; Madras Agriculturists Relief Act, 1938, etc.**® The word also includes 
election petitions when heard by a judge subordinate to the high court, when he can be held 
not to be persona grata, but a court; and, where the high court's power to revise has not been 
expressly taken away.”*! 


The Bombay High Court has taken the view that the word “case” includes a part of a case 
and the high court has, therefore, power to interfere with interlocutory orders. There was 
divergence of opinion within the court on the question of whether the court should in exercise 
of its discretion interfere only in cases where there would otherwise be no remedy or whether it 
may interfere even if the injured party has another remedy, either by way of an appeal against the 
final decree under section 105 or by way of a suit. The Punjab and Haryana High Court held 
that the very purpose and object of section 115 would be defeated if the court was to take the 
view that the interlocutory orders passed by the civil courts are not revisable under section 115 
of the CPC. The mere fact that such order can be challenged by way of an appeal against 
the decree under section 105 of the CPC, would not be sufficient to hold that the revisional 
jurisdiction of the court under section 115 cannot be exercised against such an order.?*” 


The distinction between the decisions of the High Court of Allahabad, on one hand, and 
those of the other high courts on the other as to the meaning of the term “case”, is brought 
out by the following case. A institutes a suit against B in court X. One of the issues in the 
suit is whether court X has jurisdiction to try the suit. The court holds that it has and the 
suit must proceed. B, thereupon, applies to the high court for revision of the order. Has the 
high court the power to interfere in revision with the order which is an interlocutory order? 
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According to the Allahabad decisions,**’ the high court has no such power as the order is 


not a decision of a “case”, while, according to the other high courts”* the high court has 
such a power, as the word “case” includes part of a case. They further held the high court 
can interfere if it comes to the conclusion that the order was wrong, although it can be 
challenged in an appeal against the final decree, for, if court X had no jurisdiction, it would 
result in unnecessary waste of time and money. The Allahabad view is no longer good law 
as the Supreme Court has decided that the word “case” is not restricted to a litigation in 
the nature of a suit but includes all proceedings in which the jurisdiction of a civil court 
is invoked for the determination of a claim or right legally enforceable and that revision 
is maintainable against interlocutory orders passed in a suit. A finding that a suit was not 
maintainable was held to be open to revision.*” 


The expression “case” is not defined in the CPC, nor in the General Clauses Act, 1897. It is 
undoubtedly not restricted to a litigation in the nature of a suit in a civil court — Balakrishana 
Udayar v Vasudeva Aiyar;*® it includes the jurisdiction of the civil court in which the jurisdiction 
of the court is invoked for the determination of some claim or right legally enforceable. On 
the question of whether an order of a court which does not finally dispose of the suit or 
proceeding amounts to a “case which has been decided”, there has arisen a serious conflict of 
opinion in the high courts in India and the question has not been directly considered by this 
court. One view which is accepted by a majority of the high courts is that the expression “case” 
includes an interlocutory proceeding relating to the rights and obligations of the parties, and 
the expression record of any case includes so much of the proceeding as relates to the order 
disposing of the interlocutory proceeding. The high court has therefore power to rectify an 
order of a subordinate court at any stage of a suit or proceeding even if there be another remedy 
open to the party aggrieved, i.e., by reserving his right to file an appeal against the ultimate 
decision, and making the illegality in the order a ground of that appeal. The other view is that 
the expression “case” does not include an issue or a part of a suit or proceeding and therefore 
the order on an issue or a part of a suit or proceeding is not a “case which has been decided”, 
and the high court has no power in exercise of its revisional jurisdiction to correct an error in 
an interlocutory order.**” 


The word “case” in section 115 is of a very wide import and means any state of facts 
juridically considered, and therefore an interlocutory order deciding any substantial question 
in controversy between the parties so as to affect their rights, as distinguished from a purely 
formal or incidental order, amounts to a case decided within the meaning of section 115, even 
though such an order is passed in the course of the trial of a suit. Hence, an erroneous decision 
on a preliminary issue as to jurisdiction will be open to revision. 


In State v Krishhnu Mal? while dealing with the situation created on account of remand 
order having been passed by appellate court, it was held as under: 


The obvious answer to this contention is that this Court is seized of the matter in the 
exercise of its revisional jurisdiction. The District Judge has created an impossible situation 
by rejecting the cross-objections, while remanding the appeal under a Rule which has no 
application. The powers of this Court, to remedy such flagrant errors, in the exercise of 
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its revisional jurisdiction, are unfettered. It can proceed even “suo motu” in the interest of 
justice. 


In Mina Ram v Amlok Ram,*®° it was observed as under: 


The word “case”, used in Section 115, Code of Civil Procedure is a word of comprehensive 
import and includes civil proceedings other than suits and a part of a proceeding and an 
interlocutory order directly affecting the rights and obligations of parties is a “case decided”. 
It has been so held by the Supreme Court in a case °° with respect to the interpretation of 
Section 115, Code of Civil Procedure which does not apply to him. But these observations 
apply with full force to the interpretation of clause (a) of paragraph 35(1) aforesaid. 


The order, therefore, of Subordinate Judge directing the petitioner to pay an additional 
court-fee is a case decided within the meaning of paragraph (35)(1), aforesaid and is 
revisable. Though the order is interlocutory it affects the rights of the petitioner. 


In Sohan Singh and Co v Mohammad Aishak Tyagi,” again, while interpreting the word 
“case” in section 115 of the CPC, it was held as under: 
Held, the expression “case” used in Section 115 is a word of “comprehensive import” and 
is not restricted to the entirety of proceeding in a Civil Court. To interpret the expression 
“case” as an entire proceeding only and not a part of the proceeding would be to impose 
a restriction upon the exercise of power of superintendence, which is inherent in the 


phraseology of Section 115. 


The expression “case” is a word of comprehensive import, it includes civil proceedings 
other than suits, and is not restricted by anything contained in the section to the entirety of 
the proceeding in a civil court. To interpret the expression “case” as an entire proceeding only 
and not a part of a proceeding would be to impose a restriction upon the exercise of powers of 
superintendence which the jurisdiction to issue writs, and the supervisory jurisdiction are not 
subject, and may result in certain cases in denying relief to an aggrieved litigant where it is most 
needed, and may result in the perpetration of gross injustice.’” 


It may be observed that the majority view of the High Court of Allahabad in 
Buddhulal v Mewa Ram,” founded upon the supposition that even though the word “case” 
has a wide signification, the jurisdiction of the high court can only be invoked from an order in 
a suit, where the suit and nota part of it is decided, proceeded upon the fallacy that because the 
expression “case” includes a suit, in defining the limits of the jurisdiction conferred upon the 
high court the expression “suit” should be substituted in the section, when the order sought to 
be revised is an order passed in a suit. The expression “case” includes a suit, but in ascertaining 


the limits of the jurisdiction of the high court, there would be no warrant for equating it with 
a suit alone.” 


[s 115.30] Effect of the Amendments Made by Section 43 of the 
Amendment Act, 1976 


Section 43 adds to the original section renumbered as sub-section 1 a new proviso. 
It also adds a new sub-section 2 and an Explanation. Even as the section stood before its 
amendment, the revisional power of the high court was limited in the sense that it could 
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interfere only if the subordinate court by its impugned order (a) had exercised jurisdiction 
not vested in it by law, or (b) it had failed to exercise a jurisdiction so vested; or (c) it had 
acted in the exercise of its jurisdiction illegally or with material irregularity. These conditions 
of limitation of power are kept intact. The proviso deals with interlocutory orders only. It 
further reduces the revisional power of the high court in regard to such orders in that even 
if a case were to fall under clause (a), (b) or (c), the high court shall not, in exercise of its 
revisional power, vary or reverse any order made or any order deciding an issue, in the course 
of a suit or other proceeding unless the order in question is (a) one which, if it had been 
made in favour of the party applying for revision, would have finally disposed of the suit 
or other proceeding, or (b), which if allowed to stand, would occasion a failure of justice or 
cause irreparable injury to the party against whom it has been made. The words “shall not” 
occurring in the proviso clearly indicate that the proviso is mandatory and prohibits the 
high court from interfering with the order unless the order is of the class which falls under 
its clause (a) or (b).? The effect of the proviso thus is that the order impugned in revision 
must not only suffer from some jurisdictional error but must further be of the category 
falling under either clause (a) or clause (b) of the proviso. Under clause (a) of the proviso, 
the high court cannot revise an order, even if it suffers from a jurisdictional error, if it is 
not such that had it been made in favour of the revision-petitioner it would have finally 
disposed of the suit or other proceeding. The result of such a restriction will presumably be 
that orders not falling under clause (a) can only be challenged in an appeal against the final 
decree under section 105 and until then, they would remain effective during the pendency 
of the suit or other proceeding. The question of whether an order is such as would result in 
failure of justice or irreparable injury to the party aggrieved by it would depend on the fact 
and circumstances of each case. An order dismissing an application under O XI, rule 1, has 
been held not to fall under clause (b) of the proviso on the facts of the case.” In a decision, 
the Delhi High Court has held that where leave to defend under O XXXVII, rule 2 has been 
refused and a decree has consequently been passed though the Order of refusal does not 
fall under clause (a) of the proviso since such an order, if passed in favour of the defendant, 
would not have finally disposed of the suit it would fall under clause (b) since barring a 
revision against such an order at the threshold would mean an automatic passing of a decree 
against the defendant. A revision against such an order is maintainable although an appeal 
would lie against the decree wherein the order could also be challenged.” 


Sub-section 2 is a new provision. Its object is to limit revision applications. As the section 
stood unamended, the high court could entertain revision applications in cases in which “no 
appeal lies thereto.” Though there was at one time a difference of judicial opinion as to the 
precise meaning of the word “thereto”, that difference was finally resolved by the Supreme 
Court's decision in Major SS Khanna v Brig. FJ Dillon (supra) in which it was clarified that if 
an appeal lay against the adjudication directly to the high court or to another court from the 
decision of which an appeal lay to the high court, the high court had no power to exercise 
its revisional jurisdiction, but where the decision itself is not appealable to the high court 
directly or indirectly, exercise of the revisional jurisdiction by the high court would not be 
deemed excluded. The word “thereto” was construed to mean an appeal to the high court 
directly or immediately or indirectly or immediately. Sub-section 2 alters the position since 
it provides that the high court shall not vary or reverse any decree or order against which an 
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appeal lies either to the high court or to any court subordinate thereto. The new sub-section 
lays down new restrictions to the exercise of the revisional jurisdiction of the high court. 
Read with sub-section (1), it means that even if a revision petition is maintainable under sub- 
section (1) the high court shall not vary or reverse any decree or order if against such decree 
or order an appeal lies either to the high court or a court subordinate to the high court. The 
sub-section is mandatory in that it prohibits the exercise of the power to vary or reverse such 
a decree or order. In Jokhi Ram Mohan Lal v Smt. Gita Devi,’ the revision-petitioner in the 
suit against him for eviction filed, while the suit was pending, an application alleging that 
the parties had arrived at a settlement and that the suit should therefore be disposed of in 
terms of the settlement under O XXIII, rule 3. The trial judge, after an inquiry, dismissed 
the application finding that there was no settlement arrived at by the parties. Under 
O XLIII, rule 1 as it stood before the Code of Civil Procedure (Amendment) Act, 1976 (104 
of 1976) an appeal lay before the district judge against such an order and the petitioner in 
fact filed an appeal in the district court which was pending when the Amendment Act was 
brought into force. The high court noticed its two earlier decisions, one in Tipan Prasad 
Singh v Secretary of State,” and the other in Maqbool Alam Khan v Khodaija Begum,*” wherein 
two different views were taken on the construction of the word “thereto” in section 115 
as it then stood (revised to sub-section 1). The earlier decision held that the word “thereto” 
meant an appeal either to the high court in which only a revision to it would be excluded 
and the latter case held that the word “thereto” meant an appeal either to the high court 
or the court subordinate to it and that in either case revision would not be maintainable. 
The high court after referring to these decisions observed that the new sub-section was 
enacted to remove this conflict of opinion and that its effect is that “if an appeal lies either 
to the High Court or to any court subordinate thereto the High Court shall not under this 
section exercise its revisional jurisdiction for reversing any order or decree”. But in the final 
order it passed, the high court concluded that “the revision application is held to be not 
maintainable and it is accordingly dismissed”. As stated earlier no change has been made in 
that part of the section which is renumbered as sub-section (1). That means that a revision 
is still maintainable under sub-section (1) in all cases where no appeal lies “thereto”, i.e., the 
high court and if the decision suffers from any of the infirmities set out in clauses (a), (b) 
or (c) of that sub-section. Under sub-section (1), the exclusion of the revisional jurisdiction 
of the high court is limited to cases when an appeal lies to the high court and not to cases 
where an appeal lies to a court subordinate thereto. Sub-section (2) does not deal with 
maintainability of a revision but only prohibits the high court from varying or reversing 
a decree or an order against which an appeal lies to the high court or a court subordinate 
thereto. It is submitted that the proper construction to be placed on sub-section (2) as its 
language plainly means is that though a revision may be maintainable under sub-section (1) 
the high court shall not vary or reverse any decree or order if an appeal therefrom lies either 
before the high court or a court subordinate to it. Such a construction is preferable as it is 
in conformity with the words actually employed in sub-section (2). It is submitted that the 
proper order in Jokhi Rams case should have been that though the revision was maintainable 
the high court declines to vary or reverse the impugned order. 


The Explanation, as already stated earlier, is an inclusive and not an exhaustive provision in 
that any order made, or any order deciding an issue, in the course of a suit or other proceeding 
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would be a case which has been decided [see commentary under Interlocutory Orders above]. 
The Explanation legislatively confirms the Supreme Courts view expressed in Major SS 
Khanna’ case (supra). But the Explanation must be read along with the rest of the section. 
So read, although an order may be said to be a case decided, every such order would not be 
revisable unless there is a question of jurisdiction within the meaning of clauses (a), (b) or (c) of 
sub-section (1) and further it is an order as contemplated by clause (a) or (b) of the proviso.*”! 
The order also must be one which for the purposes of the suit decides some right or obligation 
of the parties.*”” 


Sub-section 3 of section 97 of the Amendment Act provides: “Save as otherwise provided in 
sub-section (2), the provisions of the principal Act, as amended by this Act, shall apply to every 
suit, proceeding, appeal or application, pending at the commencement of this Act or instituted 
or filed after such commencement notwithstanding the fact that the right, or cause of action, 
in pursuance of which such suit, proceeding, appeal or application is instituted or filed, had 
been acquired or had accrued before such commencement.” But for the purposes of this 
section, clause (O) of sub-section 2 of section 97 provides that “the amendment of section 115 
of the principal Act by section 43 of this Act shall not apply to or affect any proceeding 
for revision which has been admitted, after preliminary hearing, before the commencement 
of the said section 43; and every such proceeding for revision shall be disposed of as if the 
said section 43 had not come into force.” The amended section thus applies to all revision 
applications except only those which have been already admitted after preliminary hearing 
before the commencement of section 43. 


[s 115.31] Sub-section 1 (Proviso) 


The words “failure of justice” in section 115, proviso, impose an additional condition. 
They cannot be taken as merely duplicating the requirement of illegality or material 
irregularity. In an Andhra Pradesh case, the trial court issued an injunction, restraining 
a company from evicting an employee's wife and children from quarters allotted by the 
company. The employee had voluntarily terminated the lease and stayed elsewhere, due to 
differences with his wife. Rent was directed to be deducted from the maintenance payable 
by the husband to the wife. It was held that the high court in revision would not interfere 
with this interlocutory order. There was no failure of justice. The quarter was owned by 
a legal person and not by a natural person. It was meant to be used by the employees. 
The husband was under an obligation to provide shelter to his wife and children.*°? The 
husband and the company, acting in different ways, had been recognising, all these years, the 
occupation of the quarter by the wife, in her matrimonial right. Neither the company nor 
the husband would suffer any monetary loss by reason of the interlocutory order passed by 
the district judge, because the judge had directed a deduction of rental amount from the sum 
of maintenance payable by the husband to the wife and the children. It almost amounted to 
making a book transfer. There was no failure of justice.” 


A petitioner applying for revision must show how the impugned order (if allowed to stand) 
would occasion failure of justice or cause irreparable injury to petitioner.*” Refusal of the trial 
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court to re-examine a witness present in court cannot be interfered with in revision unless 
a clear case of failure of justice or irreparable injury is made out.*° Defendant's objection 
was as to the valuation of suit by way of application under section 11 of Rajasthan Court 
Fees and Suit Valuation Act, 1961. Court overruled plaintiff’s preliminary objection to such 
application and directed defendant's application to be heard. Order would not be interfered 
within revision. It did not dispose of the suit. Nor did it occasion injustice.” Where the trial 
court rejected a prayer for amendment of written statement, the order amounts to stopping the 
trial of a case which a party wants to put up. It falls under section 115(2) and is revisable.*”* 
The trial court in an Allahabad case, rejected the application for summoning original rules 
and bye-laws and kept the issue alive whether photostat copy of the rules could be admitted in 
evidence. It was held that if the photostat copy had been outright rejected, plaintiffs’ interests 
would have been adversely affected.*” 


[s 115.32] Explanation — Any Case Which Has Been Decided 


There can be no controversy about the meaning of the expression “any case which has 
been decided” in view of the Explanation inserted in the section which states that a case 
decided includes an order made or an order deciding an issue, in the course of a suit or other 
proceeding. However, as the Supreme Court observed in Baldeodas Shivlal’s case, every order in 
a suit cannot be regarded as one deciding a case. For instance, the high court cannot interfere 
with an order which decides that certain evidence is inadmissible.*’? Such an order does not 
decide an issue in the suit or the proceeding or part of such proceeding. Similarly, passing of an 
ex parte interim order, though made in the course of a suit, is not deciding a case.*'' An order 
which decides a case must be one which determines some legal right or obligation of one of the 
parties to the suit or the proceeding as the case may be.*!? For example, in a case, the plaintiff, 
after dismissal of his suit for injunction, filed an application for: (i) stay of the operation of 
the judgment and decree; and (ii) for allowing the present status quo for a reasonable time to 
enable the plaintiff to get copies, prefer an appeal and obtain further orders. The order passed 
simply stated that time had been granted till a certain date for counter and, in the interest 
of justice, up to that date status quo has to be maintained. It was held that: (i) taking into 
consideration the fact that, in case the plaintiff: (a) obtained a copy of the judgment and decree 
in the suit well before the date till which time for filing counter affidavit was granted; and (b) 
also happened to file an appeal and obtained appropriate orders from the appellate court, there 
may not be any need for further pendency of the application filed by the plaintiff; and (ii) in 
such circumstances, the petition itself may become infructuous before the date fixed for filing 
the counter, the order was a final one, hence, revision was maintainable.*"* 


In a case, the issue before the court was whether a temple is a private trust or a public 
trust. That issue was finally decided on merits after hearing both parties and the matter was 
not opened for further hearing by trial court. It was held by the Allahabad High Court that 


it would come under the expression “any case which has been decided” and ab such revision 
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against such order would be maintainable.*'* But an order directing issue of notice on an 
application for temporary injunction, though it may come within the ambit of the expression 
“case decided”, it would not amount to disposal of the application for injunction and as such 
revision against the order is not maintainable.’ 


. . . . . . . “ 
An order rejecting an application for issuance of commission does not amount to case 
decided” as neither any issue is decided nor any rights of parties are adjudicated upon. Hence, 
revision against such an order is not maintainable.*” 


Where an application for appointment of receiver was allowed subject to certain conditions 
and one of the conditions was that the parties were directed to give names of two persons for 
appointment as receiver, it could be said that the issue with regard to appointment of receiver 
was not finally decided. The order would be appealable under O XLIII, rule 1(s) of the Code 


but it is not revisable.?!” 


Similarly, where a lower court decides a question of court fees payable on plaint, against the 
defendant, defendant's revision against the order is maintainable.*!* Order rejecting application 
for adjournment at the stage of recording of evidence amounts to “case decided”. Ordinarily, a 
court exercising revisional jurisdiction does not interfere with an order refusing adjournment. 
However, it may do so if there is absence of any reason for rejection of the application. In a 
particular case, an adjournment was sought as material witnesses could not be summoned. 
The application was rejected while a similar application of opposite party had been allowed. It 
was held that the court, in a revision, can interfere in such peculiar circumstances.*!” However, 
in another case, where the party was prevented by an order of the civil court from taking 
the benefit of an independent remedy or a special or different procedure prescribed by the 
legislature, the order amounted to a “case decided” and was open to revision. The question 
involved was one of jurisdiction.*”° 


Mere refusal to frame additional issues does not give a right to the parties to prefer a revision. 
As no right or obligation of a party is determined by refusal to frame additional issues, it cannot 
be held to be “deciding a case”, so as to attract the expression “case which has been decided” 
in section 115.32! A case is said to be decided within section 115 if the court adjudicates, for 
purposes of the suit, some vital right or obligation in controversy. The mere fact that any of the 
parties can ultimately challenge the findings before an appellate court, cannot be treated as an 
absolute bar to the maintainability of a revision petition. 


A decision, in order to amount to a “case decided”, need not dispose of the suit as a whole. 
It is sufficient if it decides a vital matter in controversy between the parties.” For example, 
certain lands were acquired by the government for a university. However, certain persons 
had purchased some lands from the original owner after the acquisition. They filed a suit for 
permanent injunction against the university by alleging title on the basis of adverse possession. 
Their applications for temporary injunctions were allowed. It was held that the order granting 
temporary injunction was liable to be set aside, as the same was passed without considering: 
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(i) the proceedings taken by the government for the eviction of the purchaser and delivery of 
possession of the land to the university before the expiry of period of 30 years, which brought 
about a break in adverse possession; and (ii) the effect thereof.*”* 


The “case decided” referred to in section 115 of the CPC does not mean the entire case or 
suit. If the entire case or suit is decided on merits in one way or the other, a statutory appeal is 
provided under section 96 of the CPC to challenge the said judgment and decree. Section 104 
read with O XLIII provides for appeals against orders passed on interlocutory applications, 
enumerated in the said provision. The Explanation to section 115, CPC, which was introduced 
by way of Code of Civil Procedure (Amendment) Act, 1976 (Act 104 of 1976), makes it clear 
that the expression “any case which has been decided” includes any order made, or any order 
deciding any issue, in the course of a suit or other proceeding, setting at rest the controversy 
regarding the interpretation to the phrase “case decided”. Therefore, section 115 of the CPC 
which confers a supervisory role on this court, has to be exercised at an interlocutory stage 
prior to judgment and decree and against orders which are not covered under O XLIII, CPC, 
and would have the effect of deciding the case between the parties. Therefore, it necessarily 
follows, it has to be against an interlocutory order passed in a suit. From the stage of institution 
of the suit till its final disposal by way of a judgment and decree there are various stages in a 
suit where the court is called upon to decide several important rights of the parties. The said 
rights may be substantial or procedural. If in deciding such rights interlocutory orders are 
passed, if those orders tend to decide the rights of the parties conclusively and finally, then the 
correctness or the legality of the order as set out in section 115 has to be gone into by this court 
in its jurisdiction under section 115 of the CPC. If in passing such orders if the trial court has 
not violated any of the conditions stipulated in section 115 then it can be legitimately said 
against such orders no revision lies. Therefore, the word case decided cannot be limited in its 
import to the entirety of the matter in an action. Any interpretation contrary to this on the 
said word imposes an unwarranted restriction on the exercise of the powers of superintendence 
by this court. Otherwise, section 115 of the CPC would be otiose and certainly that was not 
the intention of the legislature in providing remedies as contained in sections 115, 96 and 104 


read with O XLIII of the CPC.*”4 


A division bench of the Patna High Court has held that interlocutory orders made in course 
of hearing of suit or proceeding is not amenable to revisional jurisdiction if such an order does 
not put an end to the proceeding. There are several applications which require independent 
adjudication relating to maintainability of suit and once the said adjudication is complete there 
can be no doubt that the proceeding comes to an end in as much as it would have an effect of 
finally disposing of proceedings.” 


Every order in the suit cannot be regarded as a case decided. A case may be said to be decided 
if the court adjudicates, for the purpose of the suit, some right or obligation of the parties in 
controversy. A complete and exhaustive definition of case is not possible. It is something wider 
than suit, but at the same time it is not so wide to include every order passed during the trial 
of a suit or a proceeding. It is, however, no longer possible to claim that a case decided relates 
only to main suit and not any other proceedings between the initiation of the suit and its final 
adjudication. From the inception to the final disposal of the suit, certain proceedings may 
crop up and they have to be decided in such proceeding. If in such proceedings, some right 
or obligation of the parties in controversy gets decided, it would amount to the case being 
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decided. A large number of rights and obligations do crop up and they have foundations 
both, in substantive law as well as in procedural law. If they get decided by interlocutory 
orders, they are revisable.**° The Calcutta view is, however, different. According to this view 
in order to be a “case decided” an order passed in course of suit or other proceedings need not 
be an order whereby some right or obligation of the parties in controversy has to be decided 
for the purpose of the suit of that proceedings.*”’ The expression “case decided” includes 
interlocutory orders also if in exercising its revisional jurisdiction, a revisional court is satisfied 
that if the order impugned is allowed to stand it would occasion failure of justice or would 
cause irreparable injury to the party against whom it was made.** The object behind the 
enactment of section 115, CPC, is to provide means to secure correction or rectification of 
non-appealable order. The expression “case decided” means even if a part of the case and 
as such even on the fulfilment of the provisions laid down in proviso (b), the interlocutory 
order’? can be interfered with. Thus, where an application for leave to sue in forma pauperis 
was granted, it was held that the order granting the permission was one which decided the 
“case”, the case being the subject-matter of the application;**® an order rejecting an application 
for review will also decide a case.’ Likewise, passing of an ex parte decree was held to be 
deciding a “case”.**? Allowing of a question in the examination of a witness after overruling an 
objection, though an order, is not a case decided.**? Thus, in a particular case, an application 
for summoning the witnesses for cross examination, when they have already filed additional 
affidavits, was found to be vague and it did not contain bona fide reasons. It was held that the 
interlocutory order refusing to summon the witnesses for cross examination after giving cogent 
and convincing reason would not require indulgence under section 115.°* Similarly, the order 
of the trial court refusing to mark the affidavit in evidence amounts to “case decided”,’” the 
closure of the evidence of the party on the ground that witnesses were not present, though 
the absence of the witness was on account of inaction of the part of the nazarat of the court, 
causes failure of justice and can be interfered in revision.’ The view of the court that it has 
right to direct a party to subject himself to medical examination involving blood group test 
is a case decided and can be interfered with in revision.’ An order under section 10 of the 
CPC amounts to a case decided.’ An order disposing of one challenge to a document without 
having the effect of disposing of the suit is not a case decided.*” Similarly, an order rejecting 
an application for issuance of summons to produce documents is not a “case decided”.**° 
However, an order attaching bank guarantee under O XXXVIII, rule 5 is revisable under 
section 115.*4' A revision against an order passed by the lower court referring dispute for 


326. Michael Mascarenhas v John Mascarenhas, AIR 1996 Kant 348; Major SS Khanna v Brig F] Dillon, AIR 
1964 SC 497 : (1964) 4 SCR 409. 

327. Madhusudan Hazra v Amal Hazra, AIR 1997 Cal 258. 

328. Sudha v Manmohan, AIR 1996 Raj 59. 

329. Joginder Pal v Raj Rani, AIR 1995 P&H 308. 

330. Ramzan Ali v Satul Bibi, AIR 1948 All 234 : (1947) All 842 (FB). 

331. Muhammad Maqsood Ali Khan v Hoshiar Singh, AIR 1945 All 377. 

332. Piroj Shah v Qarib Shah, AIR 1926 Lah 379 : (1926) 7 Lah 161. 

333. Murigappa v Gannappa, AIR 1977 P&H 251. 

334. Sudha v Manmohan, AIR 1996 Raj 59. 

335. Michael Mascarenhas v John Mascarenhas, AIR 1996 Kant 348. 

336. Madhusudan Hazra v Amal Hazra, AIR 1997 Cal 258. 

337. Ningamma v Chikkaiah, AIR 2000 Kant 50. 

338. Ram Das v Subhash Bakshi, AIR 1977 HP 18; Bihar Sovent Extraction Co v Bihar State Forest Development 
Corp, AIR 1998 Pat 111. 

339. Nand Kishore v Kishan Chand, AIR 1977 HP 68; Erinhikkal Parammal v K Roja, AIR 1994 Ker 67. 

340. Indian Institute of Science Employees Assn Bangalore v Indian Institute of Science, AIR 1999 Kant 307. 

341. International, Air Transport Assn v Hansa Travels Pvt Ltd, AIR 1998 Ker 80. 


Revision Sec115 1407 


arbitration in suit filed under section 20 of Arbitration Act, 1940 (replaced by Arbitration and 
Conciliation Act, 1996) is maintainable.**? Order of postponement of decision of issue to a 
later date, after recording evidence of parties does not amount to “case decided”. So, revision 
against that order would not be maintainable.*” 


[s 115.33] Sub-section (1) Proviso — Position upto 30 June 2002 
It is to be noted that prior to the amendments to the CPC by the old Amendment Act, 1976, 


the power of revision was wider. By the amendment, certain positive restrictions were put on 
the high courts power to deal with revisions under section 115. Prior to the said amendment, 
it was not strictly necessary that the impugned order would have the result of finally deciding 
the lis or the proceedings in the lower courts. In fact, the power could be exercised in any case 
where jurisdictional error was committed by the original court or where substantial injustice 
had resulted. By the old amendment Act, the condition of finally deciding of lis and the 
proceedings in the subordinate courts was introduced. The proviso which was introduced 
contains qualifications which are pre-requisites before exercise of power under section 115. 
They were clauses (a) and (b) of the proviso. Logically, the high court has suo motu power to 
revise an order where total failure of justice would have occasioned or where irreparable loss 
would have been caused to the parties against whom it was made. These powers were retained 
by clause (b). Though after 1976, the exercise of power was somewhat circumscribed, it was 
not totally curtailed. In other words, the high court could, even after the 1976 Amendment, 
interfere in cases where there was failure of justice or irreparable loss caused, the nature of the 
proceedings was substantially changed: and the suo motu power of the high court was retained. 
It was in the nature of power of superintendence of the high court over the subordinate courts. 
Changes were related to indicating limitations in exercise of power.** 


The proviso to sub-section 1 speaks of interlocutory orders which are subject to revision 
under section 115. In order that the high court has jurisdiction to revise an interlocutory order, 
it is necessary among other things that it must, firstly, be a “case” decided within the meaning 
of this section and, secondly, that no appeal must lie to the high court from that order. For the 
purposes of this section, interlocutory orders fall into two classes, namely: 


(a) those from which an appeal lies under section 104(1). These are orders made by the 
court of first instance; 


(b) those from which no appeal lies. These may be: 


(i) orders made by the court of first instance from which no appeal is allowed 
under section 104(1); or 


(ii) orders passed in first appeal from which no second appeal lies having regard 
to the provisions of section 104(2). 


As regards interlocutory orders falling under class (a), the high court has no jurisdiction to 
revise them as they are appealable orders.” 


As regards interlocutory order falling under class (b), there has been a conflict of opinion 
whether they were subject to revision. The conflict turned mainly on the word “case” and the 
word “may” in the section. The point under question was if the word “case” includes an issue or 
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part of a case. If it did not, the passing of an interlocutory order was not deciding a “case” and 
therefore, not capable of revision. Some high courts held that the word “case” included part of 
a case and some others that it did not. 


The other part on which the conflict arose was that even if the word “case” included 
interlocutory orders and, then, the high court could revise such orders. It was not bound 
to do so as the section by using the word “may” gave discretionary power. The question 
which arose was, and on this point there was another divergence of opinion, in which cases 
was it proper for the court in the exercise of its discretion to revise interlocutory orders? To 
appreciate the different views on the subject, it is necessary to bear in mind that though 
an interlocutory order may not be appealable under section 104, it may be challenged in 
the appeal from the final order under section 105, provided the order is one “affecting the 
decision of the case”. Again, there are some interlocutory orders from which an injured 
party has a right of suit to set aside the order as stated in the note below, “Alternative 
remedy by way of suit or otherwise”. Some cases have held that if a party aggrieved by an 
interlocutory order has an alternative remedy of challenging that order in an appeal from 
the final decree under section 105, or if he has the alternative remedy by way of suit, the 
high court should not in the exercise of its discretion interfere in revision with such order, 
the power of revision being exercisable only where there is no other remedy. For instance, 
no appeal lies from an order of a district court made on appeal granting a temporary 
injunction (section 104(2)). Further, any error in such order cannot be objected to in an 
appeal from the final decree, as it cannot possibly affect the decision of the case within the 
meaning of section 105 nor does a suit lie to set aside such an order. The high court, may, 
therefore, interfere in revision with the order.*“° Similarly, where a court asks a plaintiff to 
pay additional court fee before his suit can be entertained, the high court may interfere in 
revision as the order in effect amounts to a denial of jurisdiction.’ The question posed 
in a large majority of cases was, why should the discretion of the high court be fettered 
with such a hard and fast rule and why should the high court refuse to interfere in every 
case merely because the injured party has another remedy open to him even if its non- 
interference might lead to failure of justice or irreparable injury? This last consideration 
weighed with many judges and it has accordingly been held in some cases that the high 
court may in a proper case interfere in revision even if there is another remedy open to 
the aggrieved party. Effectively, revision over jurisdiction of the subordinate courts and its 
scope is almost similar to the power of court under Articles 226 and 227. A division bench 
of Allahabad High Court held that an order refusing to allow a partner of the defendant's 
firm to cross-examine was a “case” decided and, therefore, subject to revision.*“* However, 
where the application for cross examination is moved at a belated stage with a sole object to 
avoid early disposal of an injunction matter, the interference of the high court in revision 
is not called for.**? An order declining the request of the petitioner to produce additional 
evidence when the main suit is yet to be decided is not revisable in view of proviso (a) of 
section 115.*°° The final decision of the court to permit or not to permit the secondary 
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evidence, if it is based on erroneous consideration of admissibility of primary evidence, will 
be an illegality and irregularity in the manner of exercise of its jurisdiction. In such cases, it 
will be open to the court to exercise power under section 115 of the CPC.°”! 


The Allahabad High Court held the view at one time that an interlocutory order was not 
subject to revision.’ A full bench of the same high court has since, then, held that though 
no revision lay from orders disallowing amendment of pleadings, since they are discretionary. 
However, an independent proceeding arising out of a case such as one to restore a case dismissed 
for default, or to set aside an ex parte decree, or where the amendment comes under some other 
order of the court, for example, the addition or substitution of parties, or the striking out of a 
pleading may be a “case decided” and subject to a revision.” The view of maintainability of a 
revision against the order passed under O VI, rule 17 is settled by the Honourable Supreme 
Court which held that the high court’s interference with an exercise of discretion by the trial 
court in disposal of an application under O VI, rule 17 must be confined to exceptional cases.” 
The order by which the amendment was allowed could not be said to have finally disposed of 
the case and, therefore, it would not come under clause (a). From the facts it would appear 
that appellants only wanted to bring to the notice of the court the subsequent facts and after 
amendment of the plaint, respondent would get opportunity to file written statement and he 
would be able to raise all this defence. Ultimately if the suit is decided against the respondent he 
would have a chance to take up these points before the appellate court. It cannot be conceived 
of a situation that the proposed amendment if allowed would cause irreparable injury or failure 
of justice as the remedy of the respondent as stated above, is by way of an appeal; therefore, the 
view that the order allowing the amendment would not come under clause (b).*” Unless, there is 
an error in exercise of jurisdiction by the trial court in disposal of an application for amendment, 
the high court cannot interfere with the order in exercise of its revisional jurisdiction.» An 
order under section 10 of the Code staying or declining to stay the trial of the suit?” and an 
order striking out the defence for non-payment of costs**® have been held to be “cases decided”. 
An order on the question of valuation of suit properties and the court fees payable thereon is, 
however, excluded.” The Hyderabad High Court has held that only those orders made in a 
pending action are revisable which are not open to appeal either directly or indirectly and are 
made in a proceeding which can be regarded as independent of the suit.*” The Chief Court of 
Oudh has held that revision of an interlocutory order is not competent.*”! 
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The High Courts of Bombay,*® Calcutta, Madras,’ Patna,’ Nagpur,* Orissa,” 
Rangoon,™® Andhra Pradesh,*” Assam,*”? Gujarat,” Kerala,”? Madhya Pradesh,*” the chief 
court‘ took a contrary view and held that the word “case” was wide enough to include an 
interlocutory order, and that the words “record of any case” include so much of the proceedings 
in any case as relate to an interlocutory order. It held that the high court, therefore, has the 
power to interfere in revision with the orders passed at any stage of a suit, though there may 
be another remedy open to the injured party, for example, by making the order a ground 
of appeal from the final decree under section 105, subject, however, to this limitation that 
the high court will not interfere unless its non-interference might lead to failure of justice 
or irreparable injury. That is also the view taken by the other courts in the undermentioned 
cases.*”? Following this principle, the High Court of Calcutta set aside an order of the 
subordinate court framing additional issues on the ground that their trial would entail an 
expenditure of time and money disproportionate to the matter in dispute and cause irreparable 
injury to the plaintiff.°’° A finding on a preliminary issue as to jurisdiction is revisable,*”’ so 
also a finding as to the maintainability of an appeal.*”* In another case, where the question 
was whether an election petition was maintainable at all, and the lower court held that it was, 
the Madras High Court set aside the order in revision and dismissed the petition. The court 
observed that if the petition did not disclose any ground for an enquiry, the lower court would 
by holding the inquiry exercise a jurisdiction not vested in it by law.*” An order holding that 
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a document was insufficiently stamped and impounding it under section 38 of the Stamp Act, 
1899 amounts to a decision of a case.**° An order refusing an application to bring on record 
the legal representatives of a deceased defendant under O XXII, rule 4 is open to revision.*”’ 


In Shiva Nathuji v Joma,** a full bench held that though the high court will not ordinarily 
interfere in revision where the aggrieved party has another remedy, it will interfere if that 
remedy is manifestly ineffectual and non-interference would result in a defeat of law and a 
grave injury to the aggrieved party. Later, a division bench in Motilal v Nana,” held that the 
high court should not, in its discretion, interfere with interlocutory orders except where the 
injured party has no other remedy. No reference was made in the judgment to Shiva Nathuji'’s 
case. The decision in Motilal v Nana was disapproved in Secretary of State v Narsibhai,** where 
following Shiva Nathujis case, it was observed that the section did not make the absence of 
another remedy a necessary condition to inapplicability. Subsequently, another division bench 
distinguished Secretary of State v Narsibhai, stating that it involved a question of jurisdiction 
and observed that the overwhelming balance of authority supported the view that a finding 
of an interlocutory matter followed by an order is not a “case decided”. It also stated that the 
high court cannot interfere in a case where the aggrieved party has another remedy by way of 
appeal.** This view was again dissented from another case, where the court remarked that this 
case went too far and followed Narsibhai’s case.**° In Ganesh Lakshman v Prem Chand case**’ 
an order refusing to require the judgment-debtor to furnish security before granting stay was 
set aside alongwith an order framing an additional issue on the condition that the defendant 
deposit costs.*** 


The Patna High Court has held that an order of the small cause court returning the plaint 
for presentation to the proper court*” and an order refusing to stay a suit under section 10 
of the Code*” are revisable. The same view has been held by Punjab,*' Andhra Pradesh,*” 
Nagpur,” and Orissa,** High Courts. 


On the other hand, the Andhra High Court has set aside an order refusing to examine a 
witness.*” In another case, the order appointing a hand writing expert as a commissioner for 
comparing disputed signature of executant of gift deed with that of his admitted signatures 
was held to be outside revision.’ The high court, in a revision at the interim stage, is not 
justified in interfering with the appellate court's order granting additional evidence by way of 
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examination of hand writing expert, when the appeal is pending for the final hearing before 


the appellate court.°”” 


The revisional court has the power to a grant relief in view of subsequent change of 
circumstances during the pendency of a revision petition.*”* The Punjab High Court has held 
that an order deciding the question of privilege under section 123 of the Indian Evidence Act, 
1872 is revisable.”” The Punjab High Court has, however, observed that an opinion given 
by the court under section 13(b) of the Arbitration Act, 1940 (replaced by Arbitration and 
Conciliation Act, 1996) is not a “case decided”, it being purely advisory in character.* In 
another case, the Gujarat High Court set aside an order consolidating the trial of two suits.*°! 
The grant of leave to defend under O XXXVII of the CPC, on the acceptance of the offer of 
the plaintiff, if the defendant is ready to furnish bank guarantee is not considered a revisable 
order.“ On the failure of the authorities to show that the injunction restraining the authorities 
from demolishing illegal constructions, would occasion failure of justice or it could cause 
irreparable injury to authority, the revision against the order is not maintainable.“ Merely 
allowing a party to produce a document may not result in violation of justice sufficient enough 
to invite the mischief of section 115, as the real justice will be meted out when the document 
is received in evidence in accordance with the provision of the Indian Evidence Act, 1872.4% 
Where the order of consolidation is passed under section 151 of the CPC, such an order is not 
appealable, hence, revision is maintainable against such order.“ 


In Chappila v Chemmaran,* the facts were that during the pendency in the district court of 
an appeal against a decree in a partition suit, the appellant who was one of the plaintiffs applied 
to withdraw the same. The respondents who were co-plaintiffs in the suit, then, applied to 
transpose themselves as appellants. That application was dismissed and it was followed by an 
order dismissing the appeal. A revision was then preferred to the high court against the order 
refusing transposition. Regarding, question of whether the revision was maintainable in view 
of the order dismissing the appeal, it was held by the High Court of Kerala, on the analogy of 
an appeal against a preliminary decree after the passing of a final decree, that it was competent. 
In Pathak Sharma v Renuka Debi,*” it was held that an order passed before the commencement 
of proceedings could not be said to be an interlocutory order and that such an order could not 
be collaterally challenged in a revision petition against a subsequent order. 


[s 115.34] Sub-section (1) Proviso — Present Position with Effect 
from 1 July 2002 


Before examining the scope of revisions after the amendment and its effect on pending 
proceedings, it becomes necessary to consider the background behind this amendment, 
statement of objects and reasons and also the notes on clauses, under which this section has 
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been amended by Code of Civil Procedure (Amendment) Act, 1999 (46 of 1999). It is clear 
that this amendment has been brought on the basis of the report of Malimath Committee. 
The Committee had agreed in principle that scope of interference against interlocutory orders 
should be restricted and'it was felt that this object can be achieved more effectively without 
demanding the high court of the power of revision and with a view to achieve the object, 
section 115 has been suitably amended with a view to expedite the disposal of civil suits and 
proceedings so that justice may not be delayed, which appears to be paramount object behind 
this amendment. Therefore, in the light of the aforesaid object, the language of the amended 
proviso is extremely clear, according to which, the high court shall not, under this section, 
vary or reverse any order made or any order deciding an issue, in the course of a suit or other 
proceeding, except where the order, if it had been made in favour of the party applying for 
revision, would have finally disposed of the suit or other proceedings.“ 


The effect of the same is that it has narrowed down and reduced the scope of civil revisions. 
Therefore, no orders can be passed even in pending civil revisions varying or reversing any order 
made, or any order deciding an issue in the course of a suit or other proceedings, except where the 
order, if it had been made in favour of the party applying for revision, would have finally disposed 
of the suit or other proceedings. Therefore, revision would only lie against such interlocutory 
orders which would finally dispose of the suit or other proceedings and no revision would 
lie against any other interlocutory orders which would not finally dispose of the suit or other 
proceedings, and no orders can be passed in pending cases in which other interlocutory orders 
are under challenge. Thus, rightly so, the scope of revision has been restricted by legislature by 
substituting proviso by amendment in the principal section 115 of the CPC by the Code of Civil 
Procedure (Amendment) Act, 1999 (46 of 1999), with effect from 1 July 2002.4” 


A plain reading of section 115 as it stands makes it clear that the stress is on the question 
of whether the order in favour of the party applying for revision would have given finality 
to suit or other proceeding. If the answer is “yes”, then the revision is maintainable. But on 
the contrary, if the answer is “no”, then the revision is not maintainable. Therefore, if the 
impugned order is interim in nature or does not finally decide the lis, the revision will not be 
maintainable. The legislative intent is crystal clear. Those orders, which are interim in nature, 
cannot be the subject matter of revision under section 115. There is marked distinction 
in language of section 97(3) of the old Amendment Act, 1976 and section 32(2)(i) of the 
Amendment Act. While in the former, there was clear legislative intent to save applications 
admitted or pending before the amendment came into force, such an intent is significantly 
absent in section 32(2)(i). The amendment relates to procedures. No person has a vested right 
in a course of procedure. He has only the right of proceeding in the manner prescribed. If by a 
statutory change the mode of procedure is altered, the parties are to proceed according to the 
altered mode, without exception, unless there is a different stipulation.‘ 


The revision petition before the high court is wholly incompetent in view of the amended 
provision of section 115 of the CPC, if the revision petition was entertained atya stage of an 
interlocutory proceedings.“ An order interim in nature or which does not finally decide the 
lis, cannot be challenged by way of a revision under section 115,47 
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Where Supreme Court carefully examined various provisions of CPC and found that no 
provision is available to the appellant to file an appeal against the order made by the trial 
court on an application filed under section 151, CPC, therefore, revision against dismissal of 
application made under section 151 is maintainable.*”? 


According to this proviso, therefore, the order cannot be varied or reversed in the exercise 
of powers under section 115, CPC, for the reason that had the order been made in the favour 
of the revisionist it would not have finally disposed of the suits.*! 


Before the Code of Civil Procedure (Amendment) Act, 1999 (46 of 1999), clauses (a) 
and (b) of proviso to sub-section (1) of section 115 of CPC were invoked for filing a revision 
before the high court. Thus, a party approaching the high court under section 115 by way 
of a revision has to necessarily satisfy the requirements specified thereunder. However, after 
the Code of Civil Procedure (Amendment) Act, 1999 (46 of 1999) the position is changed. 
Clause (b) of sub-section (1) has been totally withdrawn. With the result, the only ground 
available for approaching the high court under section 115 is clause (a) of sub-section (1) viz, 
“if the order has been made in favour of the party applying for revision would have finally 
disposed of the suit or other proceedings”. The effect of the provisions under section 115 of 
CPC after amendment is that a revision petition is maintainable only if the impugned order 
has got the effect of disposing of the suit or proceedings finally. In all other cases where if the 
impugned order is interim in nature or does not finally decide the lis, the revision will not be 
maintainable.‘ 


After 1 July 2002, the legislative intent to prohibit such interference in revision is made 
abundantly clear by the Amendment Act and the provisions of the section. It will be seen 
that by the Code of Civil Procedure (Amendment) Act, 1999 (46 of 1999), the proviso to 
section 115(1) was substituted. Clause (b) of the proviso was deleted. Section 115(2) was 
maintained and clause (3) was added to section 115. As long as the clause (b) of proviso existed 
on the statute book, it was possible for the high court to interfere in its revisional jurisdiction 
even if the order is of interim or interlocutory nature provided if such order is allowed to stand, 
it would result in failure of justice or irreparable loss. Conscious deletion of this provision by 
the legislature is, therefore, a positive indication of the intent of the legislature that even if the 
interlocutory order if allowed to stand caused failure of justice or irreparable loss, it should 
not be interfered with because it is of interim nature and parties can always be relegated to 
their rights by the appropriate final adjudication of the lis between the parties which will be 
decided only when the suit from which this arises is decided. That being the clear intent of 
the legislature, to severely restrict the scope of revisional powers of the high court, to interpret 
the proviso in a manner which will require reading into that proviso the contents of clause (b) 
which was definitely and positively eliminated by the legislature by restructuring the proviso, 
is impermissible in law. It will have, therefore, to be held that the revision application against 
orders under O XXXIX, rule 1, whether passed by the trial court or in appeal by the appellate 
authority under O XLIII, rule 1, are not liable to be revised under section 115, CPC, after 
1 July 2002.*"° 


The reading of the present provisions of section 115 of the CPC is that with effect from 
1 July 2002, when the amended provisions have come into force, the revisional jurisdiction 
of the high court has been materially restricted. In order to invoke the revisional jurisdiction 
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of the high court, the party concerned is not only to satisfy the high court that by the order 
impugned subordinate court exercised a jurisdiction not vested in it by law or failed to exercise 
a jurisdiction vested in it by law or acted in the exercise of its jurisdiction illegally or with 
material irregularity, but, also, to satisfy the high court that if the order had been made in 
his favour that would have finally disposed of the suit or other proceeding. It is not meant 
to be suggested for a moment that the interlocutory orders or orders passed in supplemental 
proceedings cannot be challenged under present section 115 of the CPC. The section does 
not make any differentiation between the classes of orders, which can be challenged. It only 
provides that for invoking the revisional jurisdiction of the high court, the petitioner must 
satisfy the requirements of the proviso to section 115. The legislature in its wisdom introduced 
amendments for imposing restrictions on the powers of revision by the high court. In view 
of deletion of clause (b) from the proviso, which was introduced by 1976 Amendment, the 
revisional power can be exercised by the high court only when the order impugned, if had 
been made in favour of the party applying for revision, would have finally disposed of the suit 
or other proceeding. By the proposed amendment, the legislature suggested that no revision 
would lie against such orders, which do not finally decide the lis. The high court can, therefore, 
revise any order of any court subordinate to it when it appears to the high court that the said 
court has exceeded jurisdiction vested in it by law or refused to exercise a jurisdiction vested 
in it by law or acted illegally and with material irregularity in the exercise of the jurisdiction, 
but in invoking the revisional jurisdiction it is incumbent, as required by the proviso, that the 
impugned order, if it had been made in favour of the party applying for revision, would have 
finally disposed of the suit or other proceeding. The legislature consciously deleted the power 
of the high court to interfere with any kind of order, which, if allowed to stand, would occasion 
a failure of justice or cause irreparable injury to the party against whom it was made. 


In exercising the revisional power, the high court cannot ignore the proviso to the main 
section. The proviso will prevail as it speaks the last intention of the makers. Moreover, the 
Supreme Court in the case of Prem Bakshi v Dharam Dev,‘"’ while considering the power of the 


high court under section 115 of the CPC as it stood prior to amendment of 1999, observed 
as under: 


The proviso to sub-sections (1) and (2) with Explanation was added by the amending 
Act of 1976. By this amendment the power of the High Court was curtailed; the intention 
of the legislature being that the High Court should not interfere with each and every 
interlocutory order passed by the trial court so that the trial of a suit could proceed speedily 
and that only the interlocutory order coming under clause (a) or (b) of the proviso would 
be entertained by the High Court. 


Therefore, it can never be suggested that the high court can interfere with each and 
every order passed by a court subordinate to it only if the requirements of sub-section (1) of 
section 115 are satisfied or for ends of justice or to prevent abuse of the process of the court 
can refuse to look into the proviso to said sub-section (1). The amendment was introduced 
by the Code of Civil Procedure (Amendment) Act, 1999 (46 of 1999) to restrict the power of 
revision only in respect of cases where the order would have finally disposed of the suit or the 
proceeding if it had been made in favour of the party applying for revision.‘"® 


Order rejecting application under O XXVI, rule 9, read with section 151 for appointment 
of approved values to fix valuation of plant and machinery is not revisable. In view of the 
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provisions of section 115, CPC, and considering the fact that the impugned order rejecting the 
application has not disposed of the suit or the proceeding and hence the revision does not lie.*”” 


In the past, i.e., before the Code Of Civil Procedure (Amendment) Act, 2002, (Act No. 22 
of 2002), came into force, an order which suffered from jurisdictional error, could have been 
interfered with by the high court in exercise of its revisional jurisdiction under section 115 if 
the order under challenge was likely to cause failure of justice or irreparable loss or injury to 
the party approaching the revisional court, but with clause (b) of the proviso to section 115(1) 
having been deleted under the new Act, the implication is that even if an order suffers from 
jurisdictional error or causes failure of justice or irreparable injury to the party approaching 
the court, the order will not be interfered with in revision unless the order, which is sought to 
get revised, is such that had the order been made in favour of the party applying for revision, 
it would have terminated the suit or the proceeding. 


It is of immense importance to note that a careful reading of the proviso to section 115(1) 
will show that this proviso applies in the case of orders, which are interlocutory in nature 
and not final orders concluding the proceeding or determining the suit. If during the course 
of progress of a suit or proceeding, an order is made, which suffers from jurisdictional error, 
the party aggrieved may apply under section 115(1) for revision, but such an order will not 
be interfered with in revision, even if the same is ex facie without jurisdiction, unless the 
order is such, which would have, if the order had been made in favour of the party applying 
for revision, finally disposed of the suit or the proceeding. If the order is such, which even if 
interfered with, will not terminate the progress of the suit or of the proceeding, the order will 
not be interfered with. It, therefore, logically follows that a final order, which disposes of the 
suit or the proceeding, cannot fall within the ambit of the proviso to section 115(1). To a final 
order, the limitations imposed by the proviso to section 115(1) on the revisional exercise of 
powers will not apply. 


Thus, the proviso to section 115(1) will apply to interlocutory orders alone. In Prem Bakshis 


case,‘ the Supreme Court has observed thus: 


Under Clause (a), the High Court would be justified in interfering with an order of a 
subordinate court if the said order finally disposes of the suit or the proceeding. By way of 
illustration, we may say that if a trial court holds by an interlocutory order that it has no 
jurisdiction to proceed with the case or that suit is barred by limitation, it would amount 
to finally deciding the case and such order would be revisable.’ 


If on the facts and circumstances of the case, it cannot be said that the application made 
by the present applicant in revision, had it been granted by the trial court, would have 
disposed of the suit. Under the circumstances, it must be found that High Court cannot 
“vary or reverse any order made, or any order deciding an issue”. 


It necessarily follows that the present revision is not maintainable and/or incompetent.*” 


Admitted facts reveal of a suit between an Indian citizen and United States company based 
in California. Request to record the evidence either by way of commissioner or audio-video 
link was sought for and the same had been rejected. There was a time schedule in the case on 
hand. If these witnesses were not examined in time, though an order would be passed by the 
learned judge, it would virtually amount to a disposal of the suit without evidence. It also 
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would result in finally disposing of the proceedings itself. Interest of justice requires that a very 
narrow interpretation is not to be placed on the proviso and the order is to be understood in 
the light of its effect resulting in virtual final disposal of the suit itself. If a party is not permitted 
to lead evidence in terms of an order of court, nothing survives, except factually deciding the 
suit itself without the support of evidence. Therefore, this order would almost result in virtual 
final disposal of the suit itself and hence notwithstanding section 115(1) proviso, the matter 
requires the high court's interference. The Supreme Court also ruled that if an order under 
rule suffers from any specific injustice, courts have to step in to render justice to the parties.*” 


The Supreme Court has considered the scope of section 115 as under: 


The proviso to sub-section (1) of Section 115 puts a restriction on the powers of the 
High Court inasmuch as the High Court shall not, under this section vary or reverse any 
order made or any order deciding a issue, in course of a suit or other proceedings except 
where (i) the order made would have finally disposed of the suit or other proceedings or 
(ii) the said order would occasion a failure of justice or cause irreparable injury to the 
party against whom it is made. Under clause (a), the High Court would be justified in 
interfering with an order of a subordinate court if the said order finally disposed of the 
suit or other proceedings. By way of illustration we may say that if a trial court holds by an 
interlocutory order that it has no jurisdiction to proceed the case or that suit is barred by 
limitation, it would amount to finally deciding the case and such order would be revisable. 
The order in question by which the amendment was allowed could not be said to have 
finally disposed of the case and, therefore, it would not come under clause (a). Now the 
question is whether the order in question has caused failure of justice or irreparable injury 
to respondent no 1. It is almost inconceivable how mere amendments of pleadings could 
possibly cause failure of justice or irreparable injury to any party. Perhaps the converse 
is possible, i.e., refusal to permit the amendment sought for could in certain situations 
result in miscarriage of justice. After all amendments of the pleadings would not amount 
to decisions on the issue involved. They only would serve advance notice to the other side 
as to the plea, which a party might take up. Hence, we cannot envisage a situation where 
amendment of pleadings, whatever be the nature of such amendment, would even remotely 
cause failure of justice or irreparable injury to any party. From the facts extracted above, it 
would show that appellants only wanted to bring to the notice of the court the subsequent 
facts and after amendment of the plaint, respondent no 1 would get opportunity to file 
written statement and he would be able to raise all his defence. Ultimately if the suit is 
decided against the respondent no 1, he would have a chance to take up these points before 
the appellate court. It cannot be conceived of a situation that the proposed amendment if 
allowed would cause irreparable injury or failure of justice as the remedy of the respondent 
no 1, as stated above, is by way of an appeal. We are, therefore, of the view that the order 
allowing the amendment would not come under clause (b).** 


No revision would lie unless the order sought to be revised, if it had been made in favour 
of the party applying for revision, would have finally disposed of the suit or other proceedings. 
Borrowing terminology from the precedents laid down under section 397(2) of the Code of 
Criminal Procedure, 1973, not only interlocutory orders but also intermediate orders are not 
amenable to revisional correction under the amended section 115 of the CPC. All available 
indications compellingly point to that conclusion that only final orders sensu stricto will be 
revisable. 


The contention that the words “other proceedings” appearing twice in the amended 
proviso to section 115(1) in the expression “suit or other proceedings” must be expanded 
to include interlocutory proceedings also, cannot be accepted and would hence be revisable. 
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Such introduction of the words “interlocutory” in front of the word “proceeding” in the 
proviso would defeat the very purpose of the proviso. If such a construction were accepted, it 
would be impossible to locate any order to which the bar under the proviso would apply. That 
contention is nothing but civil. 


The argument that the expression “any case which has been decided” appearing in 
section 115 (1), as clarified in the Explanation of section 115, and as explained in‘some binding 
and persuasive precedents, must persuade the high court to water down the apparent rigour 
of the amended proviso to section 115 (1), cannot obviously be accepted. The prohibition 
in the amended proviso does not permit this court to accept such a course. The width and 
the amplitude of the expression “any case which has been decided” must be appreciated and 
understood in the light of the very specific prohibition introduced by the amended proviso. 


It follows from the above discussions that an order will not be revisable under the amended 
section 115 unless such order if it had been made in favour of the party applying for revision 
would have finally disposed of the suit or other proceedings in which such order is passed. The 
plain reading of the amended statutory provision cannot lead to any other conclusion. The 
circumstances under which the amendment is brought about cannot also persuade the high 
court to take any other view.*” 


[s 115.35] Sub-section (1) — Proviso — Pending Matters 


Provisions of sub-section (2) of section 32 with its sub-clause (i), the repeal and 
savings clause, makes it clearer as it starts from a clause which prevails over other clauses, 
“Notwithstanding and without prejudice to the generality of the provisions of section 6 of 
the General Clauses Act, 1897” and under sub-clause (i) it has only saved the revision which 
had been finally disposed of. These provisions of repeal and savings of the Code of Civil 
Procedure (Amendment) Act, 1999 (46 of 1999) have already taken care of the provisions 
of General Clauses Act, 1897. In fact, there is no provision in this amendment in favour of 
pending proceedings. Therefore, it is clear that there is no substance in the submissions made 
in this regard, that section 6 would save the pending cases. Thus, from the plain and combined 
reading of this substituted “proviso” and the provisions of repeal and savings of the Code of 
Civil Procedure (Amendment) Act, 1999 (46 of 1999), it has only saved the finally disposed of 
revisions and not the pending revisions, therefore, it is clear that revisional power can only be 
exercised in accordance with the provisions of law in force at the time when the power is sought 
to be exercised and when the high court shall vary or reverse any order made. The legislature 
has clearly intended to limit the jurisdiction of the high court in exercising the powers under 
revision and those can only be exercised in cases where the order, if it had been made in favour 
of the party applying for revision, would have finally disposed of the suit or other proceedings 
otherwise not. Therefore, the clear meaning is that no revision would be maintainable against 
any interlocutory order if it would not have the effect of finally disposing of the suit or other 
proceedings. 


In view of the aforesaid discussion, it is clear is that in the presence of repeal and savings 
clause (i) of sub-section (2) of section 32 of the Code of Civil Procedure (Amendment) 
Act, 1999 (46 of 1999), and also according to the full bench decision,*® the substituted 
“proviso” of the Code of Civil Procedure (Amendment) Act, 1999 (46 of 1999) is very clear 
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and the effect of the same is that it will not save those pending civil revisions which would be 
outside the scope of amended proviso.*?” 


Clause (i) of sub-section (2) of section 32 of the Code of Civil Procedure (Amendment) 
Act, 1999 (46 of 1999) is very specific in its intendment, according to which, the amended 
provisions will not apply only to revision petitions which have already been disposed of. This 
by necessary implication, means that the amended provisions touching upon the jurisdiction 
of this court will have its full application to all such revision petitions which are pending before 
high court irrespective of its stage.‘”® 


It is very evident from the language of section 32(i) of the Amendment Act that the 
amendment shall apply to and affect all proceedings for revision which had not been finally 
disposed of before 1 July 2002. These revisions belong to that category of revision petitions 
which have not been finally disposed of prior to the date of the amendment (1 July 2002). 
The language of section 32(i) makes it crystal clear beyond controversy that the amended 
section 115 of the CPC will apply to pending proceedings for revision which have not been 
finally disposed of prior to 1 July 2002.4? 


[s 115.36] Sub-section (1) — Proviso — Orissa Amendment Act of 1999 and 
Article 254 


It should be borne in mind that the Orissa Amendment came into operation with effect 
from 7 November 1991, vide Orissa Act, 1991, whereas the provision of section 115, CPC is 
as per the Act 46 of 1999 which came into force with effect from 1 July 2002. The relevant 
portion of section 32 of the Amendment Act 46 of 1999 which prescribes for repeal and 
savings, reads as hereunder: 

Repeal and savings:- (1) Any amendment made, or any provision inserted in the principal 
Act by a State Legislature or High Court before the commencement of this Act shall, except 


insofar as such amendment or provisions is consistent with the provisions of the principal 
Act as amended by this Act, stand repealed. 


(2) Notwithstanding that the provisions of this Act have come into force or repeal under 
sub-section (1) has taken effect, and without prejudice to the generality of the provisions of 
Section 6 of the General Clauses Act, 1897 (10 of 1897)- 


(a) to (h) 

(i) the provisions of Section 115 of the principal Act, as amended by Section 12 of this Act, 
shall not apply to or affect any proceeding for revision which had been finally disposed of. 

(i) to (v) 


In view of the provision in Article 254 of the Constitution of India, if any provision of the 
state law, if repugnant to any provision of law made by the Parliament, then, to the extent of 
the inconsistency or repugnancy, the law made by the Parliament shall supersede and prevail, 
and to that extent the law made by the state legislature shall not be enforceable. Therefore, on 
a comparison of section 115, CPC, after the aforesaid amendment in the year 1999 and the 
Orissa Amendment Act of 1999, section 115 which has been made in the year 1991, though 
the Orissa Amendment is enforceable but only to the extent it is consistent with the law made 
by the Parliament. Therefore, clause (ii) to the second proviso below clause (c) of section 115 of 
the Orissa Amendment, i.e., “the order if allowed to stand would occasion a failure of justice or 
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cause irreparable injury to the party against whom it was made” is no more enforceable, being 
repugnant to section 115 as it stands. It is needless to say that the remaining part of section 115 


of the Orissa Amendment shall still be operative being not repugnant to the existing provision 
of section 115, CPC.**° 


[s 115.37] Sub-section (1) — Proviso — “other proceedings” 


Regarding the expression “other proceeding” referred to in the proviso to sub-section (1) of 
section 115 of the CPC, from a reading of the statute, it was never the intention of the makers 
of the law that by inclusion of the expression “other proceeding” they intended to vest the high 
court with the power of revision even in respect of order that may be passed in interlocutory 
or supplemental proceeding to a suit. The expression “in the course of a suit” is sufficient to 
vest the high court with the power of revision against the interlocutory orders passed by the 
court subordinate to it provided, however, the requirements of the proviso are satisfied. It 
appears that by insertion of the expression “other proceeding”, the legislature intended to vest 
the high court with the power of revision in respect of order passed in the civil proceedings, 
which are registered other than suits. The expression “other” indicates different and distinct 
proceedings from those, which are registered as suits. A full bench, in the case of Deb Narain 
Dutt v Narendra Krishan, held that “the word ‘proceeding’ is a very general one, it is not 
limited to proceedings connected with civil suits, but includes, I suppose, proceedings other 
than civil proceedings, and civil proceedings other than suits.” 


If the interpretation, that in view of the insertion of the expression “other proceeding” all 
types of orders passed in interlocutory or supplemental proceeding can be revised by the high 
court, the very purpose of the introduction of the amendment will be frustrated inasmuch 
as the whole purpose behind introduction of the amendment by Code of Civil Procedure 
(Amendment) Act, 1999 (46 of 1999) in respect of the exercise of the revisional power was to 
curtail the power of revision in order to avoid delay in disposal of the suit or the proceeding.*”” 


[s 115.38] Sub-section (2) 


Even after the amendments in 1976, in 1999 and prior to the amendment in 1976, the 
revision power was exercisable in a case where the order or the decree, as the case may be, was 


not appealable. 


Sub-section (2), which was introduced by the old Amendment Act and retained even after 
present amendment, provides that the high court shall not interfere where the order or the 
decree is appealable in courts subordinate to the high court.“ 


The Supreme Court** has held that even if there is a procedural irregularity in the process of 
passing such order, if the order passed is a decree under law, no revision lies under section 115 
of the Code in view of the specific bar under sub-section (2) thereof. It is only appealable under 
section 96 read with O XLI of the Code. The order passed by the trial court was found to be a 
composite order on rejection of the plaint as there was no cause of action and dismissal of the 
suit was not maintainable on the ground of res judicata. Both aspects were held to be covered 
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by the definition of decree under section 2(2) of the Code and, therefore, the remedy was held 
to be only appeal and not revision even if there is any irregularity in passing the order. 


Section 115 must be read as a whole and the principle of harmonious construction must 
be applied to avoid inconsistency or repugnancy between sections 115(1) and 115(2). The bar 
under section 115(2) is on the exercise of revisional power, where the party is provided with 
the right of appeal to the high court or the subordinate court against the impugned order. It is 
not a bar to exercise revisional power under section 115(1) against an appellate order. Where 
an objection against a preliminary decree passed in the suit for dissolution of partnership and 
accounts is rejected by the trial court and the final decree is passed, the order rejecting the 
objection having been merged in final judgment and decree, no revision lies against that order 
in view of specific and mandatory provision of section 115(2). The only remedy available is to 
vindicate the grievance against the order rejecting the objection in the regular appeal against 
the final judgment and decree.” In a particular case, the first appellate court rejected a prayer 
for amendment of pleading, so as to add a new ground for asserting the legitimacy of the 
plaintiff in a partition suit. It was held that such an order cannot be challenged, by way of a 
revision, as it does not fall within the section 115, proviso. However, the question of acceptance 
or rejection of the amendment is a substantial question of law which can be raised in second 
appeal.**° The order declining to set aside the local commissioner's report does not result in 
failure of justice nor does it cause irreparable injury to the petitioner, where it is meant only for 
preparation of inventory. Therefore, a revision against the same order is not maintainable.‘ A 
revision is not maintainable against the refusal to grant leave to defend a summary suit. After 
the judgment is passed, the defendant may assail the decision by way of an appeal. In the event 
that conditional leave has been allowed to the defendant, he must abide it and perform the 
obligations cast upon him or face the inevitability of a judgment being pronounced against 
him because of non-compliance of the conditions. It would be incongruous if he were to be 
better placed than the defendant who has been denied leave to defend altogether.*** 


When the admitted position is that section 132 of the Karnataka Panchayat Raj Act, 
1993 provides for appeal to the district judge against the order passed under section 17 of 
Karnataka Panchayat Raj Act, 1993, rejecting application for rejecting election petition in the 
presence of a provision for appeal, the civil revision petition is clearly misconceived.*”” Upon 
determination of the question of title under sub-rule (2) of rule 58 of O XXI, the court below 
has disallowed the objection of the petitioner. The court having done that, the order amounts 
to a decree in sub-rule (4), and can be challenged only in appeal. Thus, the challenge made to 
the impugned order in this revision under section 115, treating it as an interlocutory order, is 
not maintainable.“ 


Section 2(2) of the CPC defines “decree”. It is made clear therein that it shall be deemed 
to include the rejection of a plaint and the determination of any question within section 144. 
The order rejecting the plaint is therefore a decree in the eye of law and as such appealable in 
nature. For that reason, section 115 of the CPC relating to revisional jurisdiction cannot be 
applied to that case.“ 
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In a suit, a preliminary decree for partition and redemption was passed. Though application 
for final decree was filed, the same was dismissed without passing any judgment even in respect 
of the preliminary decree providing for partition. The order, not being a final order or decree, 
revision against the same is maintainable.*” 


Revision against an order refusing to grant temporary injunction is not maintainable. The 
aggrieved party can file appeal under O XLIII, rule 1(r) of the Code. The decision of the apex 
court in Vidya Vati v Devi Das“? is not applicable with effect from 1 February 1977 when 
sub-section (2) was inserted in section 115 by Code of Civil Procedure (Amendment) Act, 
1976 (104 of 1976). Sub-section (2) of section 115 clearly provides that under revisional 
jurisdiction, the high court shall not vary or reverse any decree or order against which an appeal 
lay either to the high court or any court subordinate thereto.“ 


[s 115.39] Sub-section (3) 


A new sub-section (3) has been added in section 115 by the Code of Civil Procedure 
(Amendment) Act, 1999 (46 of 1999), which states that revision shall not operate as a stay of 
suit or other proceeding before the court except where such suit or other proceeding is stayed 


by the high court.*” 


If the impugned order is an order under rule 3 of O XXXIX and no appeal lies against that 
order under O XLIII, rule 1 of the CPC, and since no appeal lies against this order, the bar of 
section 115(2) is not applicable in the case.**° 


[s 115.40] Alternative Remedy by Way of Suit or Otherwise 


The powers conferred upon the high court by this section are discretionary. Hence, though 
a party may not have a remedy by way of an appeal, the high court may, in the exercise of its 
discretion, refuse to interfere under this section if there is any other remedy open to the party. 
In exceptional circumstances, depending upon the facts and circumstances of each case, the 
high court is not prohibited from entertaining a revision petition under section 115 of the 
CPC.” The special and extraordinary remedy by invoking the revisional powers of high court 
should not be exercised unless as a last resource for an aggrieved litigant. 


The other remedy open to the applicant must be a certain and conclusive remedy allowed 
by law. 


Upon the principle stated above, no application would have been entertained to revise an 
order made under O XXI, rules 60, 61, or 62 as no appeal lies from such order. However, 
the party against whom the order is made has a special remedy by way of suit under O XXI, 
rule 63.“ That is so, also where a remedy by way of suit is available under section 73(2) 
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against an order allowing rateable distribution of assets of a judgment-debtor.*”® Similarly, no 
application can be entertained to revise a decree passed in a suit for possession instituted under 
section 9 of the Specific Relief Act, 1877. However, though no appeal lies from a decree passed 
in such suit, the party against whom the decree is passed is not precluded from instituting a 
regular suit to establish his title to possession.*' The High Court of Mysore has held that the 
high court will not interfere in a revision with an order passing an ex parte decree since the 
defendant can apply to have such a decree set aside or appeal against it.“ If the remedy is a 
doubtful one, the high court may interfere by way of a revision under this section.*”? Even 
if the remedy is certain and conclusive, the high court may, in an exceptional case, interfere 
by way of revision under this section.** The High Court of Nagpur in this regard held, “No 
doubt the ordinary rule is that where an aggrieved party has other remedy available, this court 
is unwilling to interfere, but it is unquestionable, that even if there be such remedy, this court 
may interfere in exceptional cases”.* Thus, even where another remedy is open, the high court 
should interfere, where non-interference will result in multiplicity of proceedings, delay and 
unnecessary expense to the parties.“ In a case where the lower court refused the application 
of a decree holder for rateable distribution under section 73, on the ground that there was 
another property of the judgment-debtor available for the satisfaction of his claim, the High 
Court of Madras interfered in revision under this section, even though the applicant had 
clearly a remedy by suit. Justice Miller in that case, said: 
I do not depart from the view...that where a party has a remedy elsewhere than in 
the High Court, the High Court should not except in special cases interfere [under this 
section]. But here we have a case in which there is no doubt as to the rights of the parties, 
and no remedy if I do not interfere, except by a suit to which there can be no defence, and 


which therefore, would merely multiply proceedings. In such a case the lesser evil, at any 
rate is interference under [this section].*”” 


When the court, on an erroneous view of the law, refused to proceed with the suit until 
the court fee was paid, the High Court of Madras interfered with the interlocutory order, 
as it would give more complete and efficacious relief and avoid unnecessary multiplicity of 
proceedings.*** However, the court cannot interfere unless the particular point can be shortly 
and conveniently disposed off.*” In a Patna case, MANUK, J., said: 
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When the High Court can by interfering under section 115 in appropriate cases 
terminate the litigation the mere fact that another remedy by suit only lies should not per 
se be a reason for non-interference.*° 


The following are instances of exceptional cases which have been held to justify revision, 
although a remedy by suit was available: 


(i) an order refusing to inquire into an objection to an attachment when the applicant 
was under the impression that the attachment had ceased and that it was not 
necessary to file a suit under O XXI, rule 63;**! 


(ii) an order dispossessing a judgment-debtor under O XXI, rule 98, although the 


decree-holder purchaser had agreed to allow him to remain in possession;*” 


(iii) a decree under section 9 of the Specific Relief Act, 1877, when the court had no 
jurisdiction at all, the summary suit being barred by the provisions of the Agra 
Tenancy Act, 1901;*° 


(iv) when the court actually refused jurisdiction to entertain an application for a review 
based on an allegation of fraud.“ 


(v) if the facts and circumstances show that the trial court has disposed of the case on 
an obvious misapprehension as to the legal position.“ 


An order refusing an amendment or refusing to frame an issue can be interfered with in 
revision, even though the order under section 105 could have been made a ground of objection 
in the appeal.*°° These exceptional cases are so numerous that a full bench of the High Court 
of Allahabad has said that it cannot be laid down as a general proposition that the high court 
has no power of intervention when there is another remedy, by way of a suit. It has held that 
each case must be considered on its merits.*”” 


[s 115.41] Whether High Court May of Its Own Motion Call for Record 


The high court may, of its own motion, call for any record under this section, if it appears 
desirable to do so. However, such an exercise should be in any case which has been decided 
by the court subordinate to it and the court should have decided it in contravention of the 
clauses (a)—(c) of sub-section 1 of section 115. Unless there is a decided matter, there is no 
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necessity for the high court to invoke its suo motu powers. Therefore, the revision petition not 
filed against any order or decision of the court will not be maintainable.“ It is not necessary 
for the exercise of its powers, under this section that it should be put into motion by the 
party aggrieved by the proceedings complained of. It has been so held by the High Courts of 
Calcutta, Allahabad and Madras.*” A party dying during the pendency of a revision application 
does not put an end to such revision, for the high court can always call, even suo motu for 
the record and satisfy itself about whether the impugned order requires its interference.*”’ In 
a Bombay case, however, where a collector applied to the high court to revise a decision of a 
Mamlatdar, the high court declined to interfere, stating that in so doing it was following the 
established practice of the court. It further held that the defendant, if he felt aggrieved, could 
himself apply to that court.*” 


[s 115.42] Subordinate Court 


A high court has no power of revision under this section unless the case is decided by a 
“court”, and further, it is decided by a court “subordinate” to the high court. The word “court” 
means a court of civil judicature. Thus, a Debt Settlement Board is not a “civil court”.*”? The 
district judge, having jurisdiction to hear the election petition under rule 80 of the Rajasthan 
Panchayati Raj (Election) Rules, 1994, is an authority according to section 117 of the Rajasthan 
Panchayati Raj Act, 1994. The decision of this authority cannot be called in question by way of 
appeal. The term “court” used in various headings of the Rules of 1994 is meant only to show 
that while hearing the election petition the judge functions as a “judicial tribunal” and that it is 
only in that sense that the word seems to have been used. The judge is not made identical with 
the civil court. It is, therefore, apparent that intention of the legislature in enacting the relevant 
provisions was to create an “election tribunal” and not a “civil court”. Thus, the judge acting 
under rule 80 of the Rajasthan Panchayati Raj Election Rules, 1994 is a persona designata 
and his action in dealing with the election petition cannot be revised by the high court under 
section 115, CPC.*”4 The word “civil court” also excludes: 


(i) a tribunal appointed under Displaced Persons (Debts Adjustment) Act, 1951;4” 
(ii) an authority constituted under section 15 of the Payment of Wages Act, 1936;*”° 


(iii) an arbitrator appointed under section 19(2) of the Defence of India Act, 1939;47 
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Narumal v Moolchand Gianchand, AIR 1961 MP 193. 
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(iv) an arbitrator appointed under section 11(6) of Arbitration and Conciliation Act, 
1996;4” 


(v) a rent controller or an appellate authority under the East Punjab Urban Rent 
Restriction Act, 1949;4” 


(vi) a claims tribunal appointed under the Motor Vehicles Act, 1939.and the Rules 


made thereunder. **° 


(vii) The district judge having jurisdiction to hear the election petition under rule 80 of 
the Rajasthan Panchayati Raj (Election) Rules, 1994.48! 


However, an order passed by the district judge in an appeal under section 17 of the Payment 
of Wages Act, 1936 is open to a revision.‘ So also an order under section 20 of the Minimum 
Wages Act, 1948 has been held to be revisable under that section.“ The motor accidents claims 
tribunal is a court subordinate to high court and also subordinate to it under section 115 of 


the: CPC 


When a judicial officer is given the right to determine certain matters of a judicial or a 
quasi-judicial nature, unconnected with the ordinary jurisdiction which he exercises under 
the law, a question will arise whether he acts as a court or as a persona designata. In the 
latter case, no revision will lie to the high court. Where the word used in the enactment 
giving the special jurisdiction is not “court” but “judge” the entire enactment is to be looked 
into to find out whether the matter is to be decided by him as a court or in his personal 
capacity.“ The deputy commissioner, under Scheduled Districts Act, 1874, is clothed with 
the revisional power of high court and the same must be exercised in conformity with power 
under section 115.4% In Shyam Sundar Agarwal’ case, the Supreme Court clarified that the 
revisional powers provided under rule 36A of the Administration of Justice and Police (in 
Khasi and Jaintia Hills) Rules, 1937, has to be exercised in conformity with revisional powers 
as contained in section 115 of the CPC. Full bench of the Meghalaya High Court has held 
that the judgment of the hon’ble apex court in Shyam Sundar Agarwal’ case alone would 
govern the field.**” A civil revision petition, under section 115 of CPC, is maintainable 
before the high court against the order passed by the appellate authority under section 113 
of the Kerala Panchayat Raj Act, 1994 or under section 189 of Kerala Municipality Act, 
1994.438 A court of exclusive jurisdiction is not subordinate to the high court.*® A district 
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registrar is not a “court” within the meaning of this section,*”’ nor is a collector dealing with 
an application under section 18 of the Land Acquisition Act, 1894.4! The term also does 
not include the rent controller of Rangoon;*” neither does it include a district judge acting 
under section 4 of the Bombay Act 12 of 1850.*? When a district judge acts under the 
powers conferred on him by section 139 of the Madhya Pradesh Municipalities Act, 1961, 
he acts as a court and not as a persona designata and therefore, a revision in a suitable case 
lies against his order.*”* Similarly, the chief judge of the small cause court at Bombay acting 
under the powers granted to him by section 33 or section 218 of the Mumbai Municipal 
Corporation Act, 1888, is not a court subordinate to the High Court of Bombay;*” nor is a 
district judge acting under section 23 of the Bombay District Municipal Act, 1873, a court 
subordinate to the High Court of Bombay.“ The term “court” does not also include a judge 
acting under section 15 of the Bombay City Municipalities Act, 1925,*” nor a chief judge of 
the small causes court at Rangoon acting under powers conferred by section 14 of the City of 
Rangoon Municipal Act, 1922.48 The term also excludes a district judge giving an opinion 
under the Mandalay Municipal Election Rules.*” 


A district judge deciding a rent suit under United Provinces Tenancy Act, 1939, is a revenue 
court and so not subordinate to the high court.” The chief judge of small causes court, acting 
under the Madras City Municipal Corporation Act, 1999,5 or a subordinate judge acting 
as an election commissioner under the Tamil Nadu District Municipalities Act, 1920, or 
exercising powers under section 15 of the Rangoon Rent Act, 1920°° is a persona designata 
and not a court subordinate to the high court, so also, an assistant judge deciding an election 
petition under the Bombay Municipal Boroughs Act (Act 18 of 1925) will fall under the 
same category. A full bench of the High Court of Madras has held that the high court has 
no power to revise orders passed by a board of revenue under section 11,” or section 205° 
of the Madras Estates Land Act, 1908. An order of the Calcutta Improvement trust tribunal 
acting as a court under the Land Acquisition Act, 1894 is subject to revision.*” district judge 
acting under section 57 of the Madras Local Boards Act 14 of 1920 has been held to be a court 
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within the meaning of this section.” The same applies to a district judge exercising powers 
under section 40A of the Bengal Agricultural Debtors Act, 1936” as also to a district judge 
exercising powers of a kazi,’ or a commissioner exercising powers under section 3(1) of the 
Workmen's Compensation Act, 1923." In this case under the Workmen’s Compensation Act, 
1923, it was said that the use of the term “judge” instead of “court” is not sufficient to imply 
that he acts as a persona designata; but in the case of Sholapur Municipality v Tuljaram,>!? 
Patkar, J, said that when a judge or presiding officer of a court, as distinguished from the court 
itself, is directed to perform any function of an authority created by statute, he should be 
considered a persona designata and not a court. 


The High Court of Kumaun is not a court subordinate to the High Court of Allahabad.” 


A collector exercising judicial functions under the Bombay Mamlatdars’ Court Act, 1906 is 
a court within the meaning of this section,’ and so is a civil court acting or purporting to act 
under the provisions of section 10 of the Religious Endowments Act, 1863.°!° 


It has been held by the High Courts of Madras, Allahabad, Bombay, Rangoon and Nagpur 
and Gujarat that when an application is made to the collector for a reference to the civil 
court under section 18 of the Land Acquisition Act, 1894, and the application is rejected, the 
collector does not act as a court and his order is not subject to revision by the high court.’ A 
contrary view was taken by the Oudh court,” and at one time by the Calcutta High Court*!® 
but a different view has since been expressed by it on the questions as to whether the land 
acquisition collector is a court subordinate to the high court?!” and the full bench of the same 
court has overruled the earlier decisions.’ The Patna”! and Calcutta’ High Courts have 
held that a collector acting under the second proviso to section 49 of the 1894 Act is a “court”, 
and an order made by him refusing to refer to the civil court a question under that proviso 
is subject to revision by the high court. The High Court of Calcutta has held that a collector 
acting under section 11 of the Land Acquisition Act, 1894 is not a “court” within the meaning 
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of this section.” The court to whom the collector makes a reference, i.e., the court as defined 
in section 3(d) of the Land Acquisition Act, 1894, is a court subordinate to the high court and 


subject to its revisional jurisdiction. 


524 


The following orders have been held to be liable to be revised under this section: 


(i) an order passed by a magistrate under section 111 of the Bombay Municipal 
Boroughs Act, 1925; 


(ii) an order of a district judge under section 7 of the Charitable and Religious Trusts 
Act, 1920; 


(iii) an order by the district judge is a revision under section 12B of the Madras Buildings 
(Lease and Rent Control) Act, 1949;??” 


(iv) an order under section 12 of the Madhya Pradesh Accommodation Control Order, 
1955;*8 an order of the district judge awarding compensation under Bombay Land 
Requisition Act, 1948;”° 


(v) an order of the district judge under section 20 of the Kerala Buildings (Lease and 
Rent Control) Act; 


(vi) an order of the collector under section 13 of the Madras Hereditary Village-Offices 
Act, 1895 and by the appellate authority acting under rule 38,>*! and 


(vii) an order of a district munsiff magistrate acting under Hyderabad Gram Panchayat 
Act’? 


The following orders have been held not to be open to revision under this section: 


(i) an order by the election commissioner under Travancore-Cochin Panchayats Act, 
1750: 


(ii) an order of the computation officer under Uttar Pradesh Zamindari Abolition and 
Land Reforms Act, 1951;?* ; 


(iii) an order passed by the district judge in appeal under section 70(2)(b) of the Bihar 
Hindu Religious Trusts Act, 1950; 


(iv) an order by the revenue divisional officer acting under section 16 of the Andhra 
Pradesh (Andhra Area) Tenancy Act, 1956; 
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(v) an order made by the revenue divisional officer acting under the Madras Estates 
(Abolition and Conversion into Ryotwari) Act, 1948;7%” 


(vi) an order of a tribunal under Uttar Pradesh Muslim Wagfs Act, 1960, appointing a 


receiver;>°® 


(vii) an order of the district munsif on an election petition under section 19(1) of the 


Madras Village Panchayats Act, 1950;?* 


(viii) an order of a district judge refusing to set aside a surcharge order made by a registrar 
„under the Co-operative Societies Act, 1912.**° 


[s 115.43] Decision of a Single Judge of a High Court 


A judge of a high court sitting alone is not a court subordinate to the high court, but 
performs a function directed to be performed by the high court. There is, therefore, no revision 
from his decision under this section.” 


The expressions “court below” and “court subordinate” have different connotations. While 
a single judge of a high court is a “court below’, in relation to a bench hearing an appeal under 
the Letters Patent, he is not a “court subordinate” to the high court within this section. As to 
whether a non-appealable order of a single judge can form the subject matter of a review and 
reconsideration by division bench, has been discussed in detail in Jssardas v Hari” 


[s 115.44] Decision of a Single Judge of the Chief Court of Oudh 


The court of a single judge of the chief court of Oudh determining a suit of more than 
Rs 5 lacs in value as provided by section 7 of the Oudh Courts Act, 1925 (4 of 1925), is not a 
subordinate court to the chief court which is the high court referred to therein and, therefore, 
no revision lies against its order.“ A single judge of a high court is not “subordinate” to the 
division bench merely because there is provision for letters patent appeal. Article 214 of the 
Constitution makes it clear that the high court is one court.” 


[s 115.45] The Code of Criminal Procedure, 1898 Sections — 195(3), 476A 
[Now Section 340(2)], 476B [Now Section 341(1)] and “court 


subordinate” 


For the purpose of section 195(3) (revised to section 195(3)), a civil court is subordinate 
to that court to which appeals ordinarily lie. Under the Punjab Courts Act, 1918, appeal lies 
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ordinarily from the subordinate court to the district court or high court. The court of the 
Additional District Judge is different from the district court. 


A moved court B, which succeeded court C, which had heard the original suit for filing a 
complaint under sections 193 and 471 of the Indian Penal Code, 1860. That was transferred 
to court D, which directed a complaint to be filed. An appeal against this order was referred 
to the district court and that was transferred to the court of the Additional District Judge, 
who reversed the order and dismissed the petition. This order was, in turn, set aside by the 
high court in a revision. It was held by the Supreme Court that court D was not competent to 
sanction the prosecution as it was neither the original court nor its successor; that the order of 
the Additional District Judge was without jurisdiction as the court of the subordinate judge 
was not subordinate to him. The order of the high court was right in so far as it set aside the 
order of the Additional District Judge but was wrong in upholding the order of the subordinate 
judge as he had no jurisdiction to make the complaint.™° 


[s 115.46] Jurisdiction 


The word “jurisdiction” originally seems to mean the entitlement “to enter upon the 
enquiry in question”.**” But as MATHEW, J, described the word,™® it is “a verbal cast of many 
colours”. It is not confined to the jurisdiction to entertain a suit or an appeal. A court may 
have jurisdiction to entertain a suit or an appeal, and yet it may have no jurisdiction to pass 
a particular order in the suit or the appeal. If it does so, the case falls under clause (a) of sub- 
section | and the high court will be entitled to interfere in a revision. This follows from the 
decisions of the Privy Council in Lachmi Narain v Balmukund,” and Brij Mohan v Rai Uma 
Nath.” A contrary view expressed by a full bench of the Patna High Court in Dominion of 
India v Hazari’ is, it is submitted, not correct in as much as the trial court there had no 
jurisdiction to proceed with the suit and pass the decree against the railways without there 


being a notice under section 77 of the Railways Act, 1890, which is mandatory under that 
section. 


Since the question of jurisdiction touches the root of the matter, it can be raised in a revision 
for the first time even if it has not been taken in the lower court.®? Where the court below 
decides that the suit has abated only against one of the defendants and that it would proceed 
against the remaining defendants, the order results in terminating a part of the controversy 
involving the question of jurisdiction. Hence, a revision against such an order is maintainable.””° 
The high court cannot, in its revisional jurisdiction, travel beyond the scope of section 115 
and go into matters which are not relevant for the purpose of testing the jurisdictional error 
committed by the court below.” In a particular case, the lower court decided the question 
of court fee payable on the plaint against the defendant’s contention. The matter involved 
the question of pecuniary jurisdiction. It was held the defendant’s revision against the lower 
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court’s order was maintainable.’ In another case, it was held that the decision on the question 
of whether the building in dispute had been a construction of more than 10 years on the date 
of the suit, was the determination of the jurisdictional question under Uttar Pradesh Urban 
Buildings (Regulation of Letting, Rent and Eviction) Act, 1972, upon which the jurisdiction 
of the court depends. Therefore, it was open to the high court in exercise of its revisional 
jurisdiction to review the findings.” 


In the High Court of Patna, the settled practice is that where two distinct matters are 
dealt with by one order of the court below, then the party aggrieved thereby must file a 
separate revision application, challenging in each case the two distinct matters in regard to 
which the revision is sought.’ The order of attachment by the executing court, if passed 
without jurisdiction, can be set aside by the high court in a revision.” In a Madhya Pradesh 
case, eviction of a tenant had been ordered. The tenant had failed in the apex court. Legal 
representatives of the tenant filed a suit on the ground that the eviction was obtained by fraud. 
An application for temporary injunction, for restraining the decree holder from execution of 
the decree, was rejected. It was held that no error of jurisdiction had been committed by the 
court and the order of rejection was not amenable to interference in a revision.” An order of 
interim custody under sections 12 and 25 of the Guardians and Wards Act, 1890, passed by 
the trial court, cannot be interfered with in a revision where there is no error of jurisdiction.” 


An order granting conditional leave to defend in a summary suit is a jurisdictional question 
and revision against such order is maintainable. However, where conditions are not fulfilled 
in terms of the order granting leave to defend and the suit is decreed, the grant of conditional 
leave can be challenged in appeal against the decree.5® SINHA, J, speaking for the bench in the 
above case, explained the legal position as follows: 


17. We fail to persuade ourselves to agree with the contention of Mr. Chitale that 
although a revision from an order granting conditional leave was maintainable, the same 
could not have been a subject-matter of challenge in an appeal from a decree as envisaged 
under Section 105 of the Code of Civil Procedure. 


18. A statutory right conferred on a litigant cannot ordinarily be taken away. A civil 
revision application might have been maintainable as against the order dated 27.11.2002 
granting conditional leave. The said remedy was also available where leave to defend a suit 
is refused. Leave to defend a suit, as noticed hereinbefore, should ordinarily be granted. 
It was, therefore, permissible for the defendant to raise the said contention in the appeal 
although it had asked for time to comply with the conditions. 


In a case, order of the court recalling an earlier order, directed specimen signatures of the 
defendants to be taken in court. The signatures had already been taken in the court. The 
revision was held to be not maintainable against the order. The court could not be said to 
have committed any jurisdictional error in passing the order and could not be said to be “a 
case decided” within the meaning of section 115. Even on the merits, the order seemed to be 
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correct.’® If a subordinate court has jurisdiction to decide a question before it, it may decide 
it rightly or wrongly. Whether the question be one of law or of a fact, such a wrong decision 
would not bring the case within the purview of any of the three clauses of section 115(1). It is 
only where the error of law or of a fact has relation to the jurisdiction of the subordinate court 
to try the dispute that the section would be attracted. In a particular case, an appeal was filed 
under section 102 of the Kerala Land Reforms Act, 1963. A plea as to maintainability of the 
appeal was not raised before the appellate authority. It was, however, raised for the first time in 
revision. It was held that being a pure question of law touching the jurisdiction of the appellate 
court, it could be raised in a revision.” 


An appellate court has no jurisdiction to pass an order of mandatory injunction in respect 
of constructions made after the disposal of the original suit. In a case, the impugned order 
had not only been passed without jurisdiction, but also there had been glaring miscarriage 
of justice. It was held that the case was fit for interference in revision.* Where a trial court 
accepts a written statement at the end of the trial, there is no jurisdictional error nor is 
there any final disposal. Such a course causes no irreparable injury to the plaintiff and is 
not subject to a revision.*” In another case, a document which merely recorded a mortgage 
was assessed to stamp duty under the Stamp Act, 1899, in the erroneous belief was that the 
document created a mortgage. It was held that erroneous belief as to the applicability of the 
Stamp Act, 1899 to the document resulted in assumption of jurisdiction not vested and the 
order could be set aside in a revision.*® Section 115 is not attracted against a conclusion of 
law or of a fact, in which the question of jurisdiction is not involved. However, where the 
execution court has dismissed the execution application on the ground of limitation (apart 
from other grounds), the question of limitation is a question of jurisdiction. Therefore, it is 
a fit case for interference in a revision.” Where the question of court fee raised by defendant 
is not a question of court fee simpliciter, in case of a combined question of court fee and 
jurisdiction, the defendant can request the high court to interfere in a revision with the 
impugned order of the lower court.””° 


In its application to the State of Uttar Pradesh, the amendment brought about in section 115 
of the Code incorporates the valuation of the suit for determining the jurisdiction of the forum 
where revision can be filed. In a case from Uttarakhand, wherein the valuation of the suit 
was Rs 50 lakhs, it was held that the district judge did not have any jurisdiction to receive 
or entertain the revision petition or to deal with the same. It was held that the concept of 
valuation, as finds mention in section 115 CPC, is relatable to the valuation of the suit as it has 
been pegged in the plaint originally filed. This valuation has nothing to do with the valuation 
sought to be varied or changed through an amendment.” 


[s 115.47] Exercise by Court of Jurisdiction Not Vested in It by Law 


If a court assumes a jurisdiction which, by reason of the pecuniary or territorial limits of the 
jurisdiction of such a court or by reason of the subject matter of the suit or other proceedings 
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instituted in it, is not vested in it by law, the high court to which such court is subordinate has 
power under clause (a) to interfere in revision under this section. It will not, however, do so 
unless the facts from which absence of jurisdiction may be inferred are patent upon the face 
of the record.°”* If the agreement entered into by the petitioner and the respondent does not 
contain the estimated value of the land described therein, the provision of rule 2 of O XXXVI 
would not have been fulfilled and as such the court would not have assumed jurisdiction in 
view of rule 3 of O XXXVI. Consequently, the judgment and decree passed by the learned 
trial court is without jurisdiction and liable to be interfered in exercise of revisional power 
under section 115 of the CPC since the learned trial court assumed jurisdiction quite illegally 
in deciding the reference.””* Where a civil judge exercised jurisdiction not vested in him by a 
statute and molated the procedure laid down by the statute and thus, committing an illegality 
in exercise of its jurisdiction, the high court must rectify the error by the exercise of its revision 
jurisdiction.*” Similarly, the high court has power to interfere in a revision under clause (a), if 
the lower court decrees a suit for possession under section 9 of the Specific Relief Act, 1877, 
when the plaintiff has not been dispossessed otherwise than in due course of law.” Such a 
power lies if the lower appellate court entertains an appeal from an order from which no appeal 
lies,”6 or if a testamentary court appoints a receiver.””” The high court can also exercise such a 
power if the lower court inquires into a question into which it has no jurisdiction to inquire;””* 
if the lower court demands search fee on an application for copies of records in addition to 
the stamps for copies” or dismisses a suit for non-production of document;>® or if the lower 
court allows an application to withdraw a suit contrary to the provisions of O XXIII, rule 1.°*! 
In a suit where an insolvency court ordered a distribution of assets after the insolvency had 
been annulled, the court was held to have acted without jurisdiction.” The rules of the High 
Court of Calcutta had empowered a single judge to hear revisional applications in cases of 
the value of Rs 1,000, and so when a single judge granted a rule for the revision of an order 
in a suit of more than that value, the rule was discharged for want of jurisdiction.*** Where a 
small cause suit was tried by the munsif on the original side and his decision was reversed on 
an appeal, the high court set aside the decree of the appellate court on the ground that the 
appeal was incompetent.’ Where the lower court set aside an execution sale on the ground 
that the decree was passed on a debt and that in consequence the land was not liable for sale 
under section 43(4)(e) of the Abolition of Proprietary Rights Act, 1951, the high court set 
aside the order in revision on the ground that the decree was for damages of breach of contract 
and the lower court had no jurisdiction to set aside the sale.” In another case, an amendment 
was sought in suit for specific performance before civil judge for enhancing the valuation of 
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the suit which was allowed, irrespective of the fact that the suit in question stood transferred 
in view of amendment in Karnataka Civil Courts Laws (Amendment) Act, 1989. It was held 
that though the civil judge did not have the jurisdiction, since no prejudice was caused to the 


parties nor it resulted in the failure of justice, the order could not be interfered with by the 
high court in civil revision.>*° 


[s 115.48] Failure to Exercise Jurisdiction 


Where a court having jurisdiction to act in a matter declines jurisdiction, clause (b)**’ applies. 
When a court refuses to exercise jurisdiction vested in it by law under a misapprehension of 
the law or an erroneous construction of the statute, or a misconstruction of a document, eg, 
reference to an arbitration, the high court will interfere in revision under clause (b). The same 
situation arose where a suit is dismissed without a trial on a misapprehension of the scope of 
section 9 of the Specific Relief Act, 1963;>** then the executing court flatly refused to exercise 
jurisdiction vested in it. Hence, the order can be brought within the purview of section 115, 
CPC. The principle is that once a court rightly assumes a jurisdiction, it does not exercise 
its jurisdiction illegally or with material irregularity simply because it decides a question of law 
or of a fact erroneously. However, if a question of jurisdiction is involved in its conclusion of a 
fact or law, then the high court can interfere, in the event of such conclusion being erroneous, 
because it would amount to illegal assumption or exercise of jurisdiction.’ Thus, a plea of 
limitation or of res judicata is one of law which concerns the jurisdiction of the court which 
tries the proceedings. A finding of these pleas in favour of the party raising it would oust the 
jurisdiction. An erroneous decision on these pleas, therefore, is concerned with the question of 
jurisdiction.”' Merely because the court has rejected and refused to grant permission it cannot 
be said to be a case of failure to exercise jurisdiction. When jurisdiction can be said to have been 
refused to be exercised by the court, and the expression “the failure to exercise jurisdiction” 
means that court has refused to consider the application on merits on some technical ground, 
but in a case where the court has considered the application on its merits, looking to the facts 
and circumstances mentioned, the court cannot be said to have failed to exercise jurisdiction, 
merely because it has not granted the permission. The court has come to a conclusion, either to 
grant the application or to refuse the application on its merits and if it is done one way or other 
it cannot be said to be a case of failure or refusal to exercise the jurisdiction vested in it. So, even 
if there was some error or some error was committed by the court below, every error cannot be 
said to amount to jurisdiction error, to make out a case within the purview of section 115, for 
invoking the jurisdiction of high court.*” 
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The Patna High Court has held that where the subordinate court fails to exercise a 
jurisdiction vested in it or where it has acted in exercise of its jurisdiction illegally or with 
material irregularity, the high court can interfere in its revisional jurisdiction.” 


On the other hand, an erroneous construction of section 12 of the Bombay Rents, Hotel 
and Lodging Houses Rates Control Act, 1947 does not involve any question of jurisdiction.” 
A jurisdictional question of law or of a fact means the collateral question which the court has 
sometimes to decide to ascertain whether it has jurisdiction and has nothing to do with the 
merits of the case.*”° The simplest case where the point of jurisdiction is involved is where a 
preliminary issue is raised, whether the court has jurisdiction or not.” An erroneous decision 
on the question of estoppel would lead to failure to exercise jurisdiction.” Thus, where a 
court has jurisdiction to accept a plaint,”® or an application,” or to execute a decree,*” or 
to review its judgment, but it refuses to accept the plaint or application or to execute the 
decree to review its judgment, on the ground that it has no jurisdiction, the high court will 
interfere under this section. In a case where the lower court had ignored the provisions of 
section 59 of the Negotiable Instruments Act, 1881 and had shut out the defence, the high 
court interfered in revision;®” similarly, the high court can interfere where a condition upon 
leave to defend is imposed in spite of the existence of a triable issue raised bona fide and in 
good faith. When a subordinate judge refused to allow an assignee to execute a decree, the 
High Court of Allahabad held that there was a failure to exercise jurisdiction because the 
judge did not exercise his own judgment but followed a ruling which was not applicable.“ 
An order refusing to make an inquiry under O XXI, rule 2, is open to a revision.” Again, 
when the lower court made an order on the petition “that the petition will be recorded”, this 
was said to be no order at all, and the court was directed in a revision to hear and dispose it 
off on merits.%° Similarly, where a court refused to confirm a sale under section 312 of the 
CPC 1882 (O XXI, rule 92), believing that it had no power to do so if the purchaser objected 
to the sale on the ground of misrepresentation, it was held by the Privy Council that the case 
was one in which the court had failed to exercise a jurisdiction vested in it by law and that the 
decision was, therefore, subject to a revision under the present section.” In another case, when 
a court refused to entertain an application to set aside an ex parte decree under O XXXIV, 
rule 6, on the erroneous ground that it was an execution proceeding, the order was subject to 
a revision.* The rejection of an application for fixing a standard rent, on the ground that the 
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provisions of the Calcutta Rent Act, 1920, were not applicable to the case, is a refusal by the 
rent controller to exercise a jurisdiction conferred upon him by the Act, and is accordingly a 
proper case for interference under this section.®” An order returning a memorandum of appeal 
for presentation to another court is also open to a revision.” Interference under this section 
is also appropriate where a court has no discretionary power to refuse a relief, but refuses the 
relief, believing that it has a discretionary power to do so. Thus, where a court refused the 
application of a decree-holder for a rateable distribution under section 73, though according 
to its own finding he was clearly entitled to such distribution, on the ground that there was 
other property of the judgment-debtor available for the satisfaction of his claim, the High 
Court of Madras interfered under this section.®! However, where a court has discretion in a 
matter, a wrong exercise of such a discretion is not a proper ground for interference under this 
section.®'? On the contrary, an order erroneously construing a provision as obligatory, instead 
of discretionary, would be subject to revision by the high court.°"? 


It has been held by the Supreme Court that where a jurisdiction is conferred on an authority 
to decide a matter, it cannot, unless the statute empowers it to do so, direct the party to establish 
his claim in a civil court and that such an order is open to revision as it amounts to a failure to 
exercise jurisdiction.°'* The following decisions have been held to be revisable under this clause: 
an order dismissing a petition to set aside an execution sale under O XXI, rule 90, on the ground 


that as the objection was not put forward before sale, when there was no such bar imposed and 


the objection was on the sale made 30 days before due publication of sale proclamation;‘!* an 


order of the district judge hearing an appeal under section 17 of the Payment of Wages Act, 1936 


holding that the provisions of the Act were not applicable to the claim;‘'° an order returning the 


award of the arbitrator for presentation to the court having jurisdiction;*'” and an order of the 
district judge, dismissing an application for transfer of execution proceedings on the ground that 
section 24 had no application;*'* an order showing failure on the art of a revenue divisional officer 
to exercise discretion after considering the circumstances of the landlord and tenant vested in 
him under section 3(3) of the Tamil Nadu Cultivating Tenant Protection Act, 1955;°"? an order 
refusing to appoint a commissioner for local investigation as to particulars of improvements and 
their value on a misapprehension that such an appointment would mean abdication or delegation 
of power,” an order refusing to entertain the plaintiff’s claim on the basis of a Supreme Court 
decision which had no application,' an order rejecting an application that the defendant is 
a minor and should be properly represented without any inquiry merely because the plaintiff 
described him to be a major.” 
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A revision would lie if the subordinate court has, inter alia, failed to exercise a jurisdiction 
in it. In a particular case, the court had granted a time-bound stay order and thereafter 
no order had been passed extending the period, though an application in that behalf had 
been filed for a long time. This amounted to non-exercise of a jurisdiction. However, an 
application under section 115 could not be allowed as no order was sought to be set aside. 
However, to keep an application pending for an indefinite period, and not passing an order 
itself amounted to non-existence of jurisdiction. Lower court could be directed to take 
up the application for consideration on the merits.’ An application for condonation of 
delay in filing an appeal was dismissed by the court below on the ground that the copy of 
judgement and decree taken much later after date fixed for taking delivery, besides appellant 
though admitted in the hospital did not avail the telecommunication facility to instruct 
counsel to file appeal. The delay was not condoned and it cannot be said that the appellate 
court committed any error which could be said to be an exercise of jurisdiction illegally or 
with material irregularity.’ Where the application for issuance of precept to the collector 
for effecting partition of shares in agricultural lands assessed to the payment of land revenue 
as per share indicated in the decree was dismissed merely because the application had been 
made almost after 45 years of the passing of the decree, the court would be considered to 
have committed serious error of law and jurisdiction and the order dismissing the application 
was liable to be set aside.” 


[s 115.49] Where a Court in the Exercise of Its Jurisdiction Has Acted Illegally 
or with Material Irregularity 


Clause (c) of the section contemplates cases other than those referred to in clauses (a) and (b). 
This clause clearly excludes clause (b), for a court cannot refuse to exercise its jurisdiction and 
also act in the exercise of it with material irregularity.°° The clause refers to cases where the 
court, having jurisdiction and exercising it, has acted illegally or with material irregularity in 
the exercise of such jurisdiction.” Order by court granting ad interim ex parte injunction 
after expressing its satisfaction regarding existence of prima facie case and urgent nature of 
matter although not containing reasons in detail is neither without jurisdiction nor in exercise 
of jurisdiction with material irregularity, so is not liable to be interfered with.®® The words, 
“acted in the exercise of its jurisdiction illegally or with material irregularity”, have given rise to 
a conflict of decisions. It is, therefore, better first to state the settled law, and then to deal with 
the various interpretations put on the words “illegally” and “with material irregularity” by the 
various high courts. 


[s 115.50] What Is Not “illegality” or “material irregularity” 


It is settled law that where a court has jurisdiction to determine a question and it determines 
that question, it cannot be said that it has acted illegally or with material irregularity, merely 
because it has come to an erroneous decision on a question of fact or even of law — the leading 
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case on this subject is Amir Hassan Khan v Sheo Baksh Singh,” decided by their Lordships of 
the Privy Council in 1884. In that case, it was laid down that where a court has jurisdiction 
to decide the question before it and in fact decides the question, it cannot be regarded as 
acting, in the exercise of its jurisdiction, illegally or with material irregularity, merely because 
its decision is erroneous. The mere fact that the decision of the court is wrong, affords no 
ground for the interference of the high court under this section. In the course of the judgment, 


their Lordships stated: 


The question then is, did the judges of the lower courts in this case, in the exercise of 
their jurisdiction, act illegally or with material irregularity. It appears that they had perfect 
jurisdiction to decide the question which was before them, [namely, whether the suit was 
barred by res judicata) and they did decide it. Whether they decided it rightly or wrongly, 
they had jurisdiction to decide the case; and even if they decided wrongly, they did not 
exercise their jurisdiction illegally or with material irregularity. 


Following this decision, it has been held that the high court will not interfere under 
this section, merely because the lower court allowed an application which was barred, by 
limitation,°” or wrongly decided that a suit was barred by limitation;®*' but, a contrary view 
has been taken in the following cases, where the high court interfered under clause (b) on the 
ground that by wrongly deciding the question of limitation, the court had declined to exercise 
jurisdiction vested in it.®? But it is submitted that this decision is not correct. Whether the 
petition was barred by res judicata,**’ or because the lower court proceeded upon an erroneous 
construction of the sections of an Act;°* or misunderstood the effect of a document in 
evidence;®” or excluded evidence which it ought to have admitted,°*® except where such a 
course was in direct contravention of a statutory provision,®” or held, though incorrectly, that 
no relation of landlord and tenant existed between the parties to a suit or proceedings;®** or 
that it was not necessary to give notice to a railway company under section 77 of the Railways 
Act, 1989;° or that the procedure under section 61 of the Presidency Small Causes Court Act, 
1882 was not followed; or that an application to set aside a sale was not time-barred;™! or 
that it wrongly applied sections 130 and 131 of the Transfer of Property Act, 1882, it would 
not entitle the high court to interfere under this section.“ Similarly, no revision lies from an 
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order passed in appeal, remanding a case under O XLI, rule 23,%° though such an order may 
be erroneous in law. In these cases, the court considered the question and came to an erroneous 
conclusion. However, if the court does not adjudicate upon the question and entertains an 
application which is, on the face of it, barred by limitation, it acts'with material irregularity 
and its order is revisable.°* 


When, however, as in the cases previously cited, the court has considered a question which 
it has jurisdiction to decide, and comes to an erroneous conclusion, that is not open to revision, 
as, a mere error of law is not an illegality within the meaning of this section. In such cases, 
the high court might well have said, in the words of their Lordships of the Privy Council in 
another case; “It (the lower court) made a sad mistake it is true; but a court has jurisdiction 
to decide wrong as well as right”. The point was further emphasised by their Lordships of the 
Privy Council in Balakrishna Udayar v Vasudeva Aiyar,“° wherein, referring to this section, 
their Lordships said: 


It will be observed that the section applies to jurisdiction alone, the irregular exercise 
or non-exercise of it, or the illegal assumption of it. The section is not directed against 
conclusions of law or fact in which the question of jurisdiction is not involved. 


In Venkatagiri v Hindu Religious Endowments Board,’ the Privy Council once again stated: 


Section 115 applies only to cases in which no appeal lies, and, where the legislature 
has provided no right of appeal, the manifest intention is that the order of the trial court, 
right or wrong, shall be final. The section empowers the High Court to satisfy itself on 
three matters, (a) that the order of the subordinate court in within its jurisdiction; (b) that 
the case is one in which the court ought to exercise jurisdiction; and (c) that in exercising 
jurisdiction the court has not acted illegally, that is, in breach of some provision of law, or 
with material irregularity, that is, by committing some error of procedure in the course of 
the trial which is material in that it may have affected the ultimate decision. If the High 
Court is satisfied on those three matters it has no power to interfere because it differs, 
however profoundly, from the conclusions of the subordinate court on questions of fact 
or law. 


The scope of revisional jurisdiction under this clause came up for consideration before 
the Supreme Court in Keshar Deo v Radha Kissen, wherein it was observed that the words 
“illegally or with material irregularity” had reference to a “material defect of procedure” and 
not to “error of either law or of fact after the formalities which the law prescribes have been 
complied with”. However, where the question is one, on the decision of which the court's 
jurisdiction depends, the court cannot, by an erroneous finding, confer upon itself jurisdiction 
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which it otherwise does not possess. Such an order is liable to be interfered with in revision. In 
Satyanarayan v Mallikarjun,°® while discussing the powers of the high court under Article 227 
of the Constitution and section 115 of the CPC, the Supreme Court observed that an error, 
not apparent on the face of the record, could not be corrected under those provisions. 


The rule laid down in Balakrishna’ case has been interpreted, or rather, applied 
differently by different high courts. This may be explained by an illustration: A applies 
under O XXI, rule 89 to set aside a sale in execution of a decree. The lower court places a 
wrong interpretation on rule 89, and holds that A is not a person entitled to apply under 
that rule, and the application is dismissed. A then applies to the high court for a revision of 
the order of the lower court. Can the high court interfere in revision? It has been held by 
the Patna High Court®' that it can, the reason given being that the case is one of a refusal to 
exercise jurisdiction vested by law in the lower court and, therefore, within this section. In 
the course of his judgment, MULLICK, J, said: 

The court’s decision upon the point whether the applicant has the necessary legal 
character is clearly a question involving jurisdiction. An erroneous decision on a question 
of law or fact after jurisdiction has been once legally assumed would not be a ground for 
interference under section 115 of the Code of Civil Procedure, but if the decision is the 
very basis and foundation of jurisdiction in its limited sense as distinguished from powers, it 
at once comes within the purview of the section. The judgment of their Lordships of the 
Privy Council in Balakrishna Udayar v Vasudeva Aiyar is, in my opinion, an authority for 
this view. 

The same view has been taken by a full bench of the Madras High Court.°* This view has 
been dissented from by a full bench of the Allahabad High Court and by the Calcutta High 
Court.®? In the Allahabad case, BANERJI, J, after referring to Balakrishna’ case, said: 

In the present case the court was competent to determine whether A was entitled to make 
an application under O XXI, Rule 89, and it had jurisdiction to decide that question, and 
it decided it adversely to A. The court may have been wrong in its decision, but it cannot 
be said that in the exercise of its jurisdiction it acted illegally or with material irregularity 


in the sense in which those words have been interpreted by their Lordships of the Privy 
Council in the case to which I have referred and in earlier cases decided by their Lordships. 


The substantial point of difference between these two divergent views is that, whereas, the 
Patna and Madras High Courts treat the refusal by a lower court, to entertain the application 
as a refusal to exercise jurisdiction vested in it by law, the High Court of Allahabad regards 
the refusal as no more than a decision, though erroneous on a point of law, in the exercise of 
the lower court’s jurisdiction. There is no difference of opinion between these courts on the 
point that, where the lower court assumes jurisdiction or refuses jurisdiction on an erroneous 
construction of a statute, the high court can interfere in revision. The difference arises on the 
question — whether it is a case of refusal to exercise jurisdiction, or a case merely of a wrong 
decision on a point of law, in the exercise of the court's jurisdiction. According to the Patna 
and Madras High Courts, it is the former; whereas according to the Allahabad High Court, it 
is the latter. 
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Following its full bench ruling, the Madras High Court has held that though an erroneous 
decision on a point of limitation is not a ground for interference under this section, the high 
court can, and will, interfere if the small causes court refuses to entertain an application for 
retrial of a suit tried by a single judge of that court, where such refusal proceeds on a wrong 
view of a question of limitation.°* It was similarly held by this court that, where a district 
judge, on an erroneous construction of a statutory rule, assumes jurisdiction to declare whether 
a person elected as a president of a local board is duly elected or not, and assuming such 
jurisdiction declares his election to be void, the high court has the power to interfere under this 
section.®”” The same high court interfered in revision, where a subordinate judge misconstrued 
the legal position in the case, and refused to release the property under attachment as he should 
have done;°** as also, where the result of an erroneous decision was likely to perpetuate the 
error and to give rise to multiplicity of suits, not for one year but for all time to come;*” as also 
when the lower court, proceeding on an erroneous view of the law, refused a commission for 
the examination of a defendant;°”* also where the decision of the lower court was based on a 
total absence of legal evidence.°” 


The High Court of Calcutta has held that, where a judge has misdirected himself as to the 
meaning and effect of a section or of a rule under the CPC, the high court can interfere in 
revision. Thus, where a plaintiff was allowed to withdraw his suit under O XXIII, rule 1, with 
liberty to bring a fresh suit on the same cause of action on the ground of a formal defect in the 
framing of the suit after the suit had been heard and decided against him on merits, the high 
court interfered in revision.®” In another case, the high court interfered in revision, on the 
ground that the munsiff had not directed his attention properly to the provisions of O XXI, 
rule 60.%' A presidency small causes court has only revisional jurisdiction under section 38 of 
the Presidency Small Causes Courts Act, 1882, and when the court, purporting to act under 
that section, interfered on a question of fact, the Calcutta High Court held that it had no 
jurisdiction to make the order. The Calcutta High Court also interfered when a lower court 
settled the share which a co-sharer landlord was entitled to pre-empt arbitrarily and without 
regard to any principles. The Oudh High Court interfered in revision where the lower court 
allowed the plaintiff to withdraw the suit, with liberty to institute a fresh suit, the object of 
the withdrawal being to produce evidence in the new suit which he had omitted to produce 
at the right time.°* The High Court of Rangoon has held that if the lower court fails to take 
into account some proposition of law or some material fact in evidence, it acts illegally, and its 
decision may be revised by the high court, but if the lower court has applied its mind to the 
case and duly considered the facts and the law applicable, then, although its decision may be 
erroneous, the high court cannot interfere in revision. 
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The decision in Amir Hasan Khan’ case pre-supposes jurisdiction in the court, whose 
decision is sought to be revised on the ground that it is erroneous. Hence, the principle of that 
decision does not apply where a court erroneously assumes jurisdiction which is not vested 
in it by law. Thus, if a court, proceeding upon an erroneous construction of a section of 
an Act, assumes jurisdiction which is not vested in it by law, the high court will interfere 
in revision and set aside the decree of the lower court as one passed without jurisdiction.” 
Similarly, if a court wrongly decides that a suit is of a civil nature and entertains the suit on 
that basis, the decision is open to revision under clause (a) of this section, for, no civil court is 
competent to entertain a suit which is not of a civil nature (see section 9 above).°* Likewise, 
if a court, proceeding upon an erroneous construction of a statute or upon a misapprehension 
of the law, declines to exercise jurisdiction vested in it by law, the high court has the power to 
interfere under clause (b) of this section.® If the lower court, by reason of its misconstruing 
the order on a claim petition under O XXI, rule 58, declines to go into the merits of the case, 
the high court can interfere under clause (b) of this section.®? These are cases under clauses (a) 
and (b) of the present section. These are not cases under clause (c), which is the clause under 
consideration. The reason why these cases are mentioned here is that it was contended in these 
cases that, as the assumption of jurisdiction or the refusal to exercise it had proceeded upon an 
error of law, the high court had no power to interfere under this section. The decision in Amir 
Hasan Khan’ case was invoked in support of this contention. But the high courts held that if 
the case came under either clause (a) or clause (b) of this section, it was immaterial whether the 
assumption of jurisdiction or the refusal to exercise it proceeded upon an error of law. The high 
courts also pointed out that the basis of the decision in Amir Hasan Khans case was that the 
lower court had jurisdiction to determine the question before it, and that it had determined it. 
All that this case decided was that an erroneous decision of a case in the exercise of the court’s 
jurisdiction was not a ground for interference under this section. 


Since the above decisions were given, there have been pronouncements by the Privy 
Council and by the Supreme Court, which have cleared much of the doubt. In Joychand Lal 
Babu v Kamalaksha Choudhury,®’' an application by a debtor for relief under the Bengal Money- 
Lenders Act, 1940, was dismissed by the subordinate judge on the ground that the debt was 
a commercial debt and did not fall within the ambit of the Act. The high court, however, set 
aside this order in revision, holding that it was not a commercial debt, and that the applicant 
was entitled to relief. Affirming this judgment on appeal, the Privy Council held that though 
a mere error was not a ground for interference in revision, “if the erroneous decision results 
in the subordinate court exercising a jurisdiction not vested in it by law, or failing to exercise 
a jurisdiction so vested, a case for revision arises under sub-section (a) or sub-section (b) and 
sub-section (c) can be ignored”. In Jagdish Prasad v Ganga Prasad,°” the point in dispute was 
whether the landlord was entitled to enhancement of the rent agreed upon. Under the United 
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Provinces (Temporary) (Control of Rent and Eviction) Act, 1947, he would not be so entitled 
unless new construction had been done by the landlord after 30 June 1946. The high court 
held, in reversal of the finding of the civil judge, that there was no such construction, and 
dismissed the application. Repelling the contention that the high court was not competent to 
interfere in revision, with a finding of fact, the Supreme Court held that the question of new 
construction by the landlord was a jurisdictional fact and stated: 
...therefore, if an erroneous decision of a subordinate court resulted in its exercising 
jurisdiction not vested in it by law, or failing to exercise the jurisdiction so vested, or acting, 


with material irregularity or illegality in the exercise of its jurisdiction, the case for the 
exercise of powers of revision by the High Court is made out. 


A similar question arose in Roshanlal v Iswardass.*”? Under the provisions of the Delhi and 
Ajmer-Mewar Rent Control Act, 1947, the rent controller has jurisdiction to fix a standard 
rent for new constructions made after 24 March 1947. The dispute between the parties 
related to the question of whether the shops which were the subject-matter of the application, 
were constructed before or after that date. The rent controller had held that the shops were 
constructed after 24 March 1947, and fixed the standard rent. This order was confirmed 
by the district judge, but was set aside by the high court in its revisional jurisdiction under 
section 115. This judgment was set aside, on appeal, by the Supreme Court, which held thar, 
being a jurisdictional fact, the correctness of the finding was open to revision, but that “the 
High Court was in error in interfering with the finding of fact by the Rent Controller and the 
District Judge, in support of which finding there was clear and abundant evidence”. 


The results of the authorities may thus be summed up: 


(i) A court which has indisputable jurisdiction to hear a cause has jurisdiction to come 
to a decision, wrong as well as right, and the decision is not open to revision. 


(ii) Where the question is one, on the decision of which the jurisdiction of the court 
depends, the court cannot, by an erroneous finding, confer on itself a jurisdiction 
which it does not possess, and its order is liable to be revised by the high court. 


On this principle, revision has been entertained against a decision on a question as to the 
character of the lands situated in an estate, where the jurisdiction of the court to entertain a 
suit for rent or ejectment with reference thereto, depended on whether they were ryoti or home 
farm lands;°”* against an order rejecting an application to sue in forma pauperis on the ground 
that the plaint did not disclose a cause of action;°” against an order setting aside the election 
of a candidate to a municipal committee on the ground that he was disqualified;°” against an 
order as to valuation of a suit, where it might affect the jurisdiction of the court.°” 


A court has no power to dismiss a suit after a decree has been passed. If it does so, the 
question arises whether the case is one of exercise of jurisdiction not vested in the court, or one 
of illegality or material irregularity. In Lachmi Narain v Balmakund,°” the judicial committee 
held that the case was one of exercise of jurisdiction not vested in the court. In that case, 
the high court, on appeal, passed a decree by consent for a partition upon certain terms and 
remitted the suit to the subordinate judge for disposal under the decree. The plaintiff failed to 
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appear on the day appointed by the subordinate judge, and the judge dismissed the suit under 
O XVII, rule 2, and O IX, rule 8. The plaintiff applied to the high court in revision. The high 
court decided that the case came both under clause (a) and clause (c) of this section and set 
aside the order of the subordinate judge, and ordered the case to be restored to his file. The 
defendants appealed from this order to the Privy Council on the ground that the high court 
had no power to interfere in revision. Their Lordships affirmed the decision of the high court 
and said: “Their Lordships do not think it necessary to determine that the case came under 
para (c) of section 115. But they think that the order which the subordinate judge made was 
one which he had no jurisdiction to make”. The order of the subordinate judge was not merely 
wrong in law, rather, it was an order which he had no jurisdiction to make. Similarly, when 
the court held that for the final determination of all the questions involved, an applicant is a 
necessary and proper party, and to avoid multiplicity of proceedings, impleadment is necessary 
and that it should exercise its discretionary jurisdiction to make impleadment, the order and 
the decision is one which is within its jurisdiction, and is not open to interference in revision.°”? 


Besides the cases mentioned above, there are cases in which the action of the lower court 
has been held not to amount to illegality or material irregularity, e.g., failure to give notice 
where no notice is required to be given under the CPC, though it might have been given as a 
matter of equity; deciding a case without taking into consideration a point of law where such 
point was never raised before the court;®*' omitting to state in the order granting a review, that 
the new matter discovered by the applicant was important;®? and, refusal to condone delay 
after hearing the parties;** rejection of the defendant's application for producing documents 
before his evidence is recorded; no specific reference to petition for condonation of delay in 
order of restoration of suit passed by the trial court.°* Order directing plaintiff to strike down 
certain paragraphs in pleadings on ground that they are unnecessary, scandalous, frivolous and 
vexatious does not amount to no material irregularity or jurisdictional error in passing said 
order warranting interference under section 115.6%% 


[s 115.51] What Is “illegality” or “material irregularity” 


Amir Hassan Khan’ case decided what “is not” illegality or material irregularity. What is it, then, 
which does constitute illegality or material irregularity within the meaning of this section? The 
courts have taken Amir Hassan Khan’ case as the key to the solution of this question. However, as 
many judges have put different interpretations upon this case, there are many conflicting views as 
to the meaning of these words. Following are some of the leading examples: 


(i) The words, “acted in the exercise of its jurisdiction illegally or with material 
irregularity”, refer only to an error of jurisdiction, and apply only to cases of the 
kind contemplated by clauses (a) and (b) of this section.’ 
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(ii) The words refer only to errors of procedure as distinguished from errors of law.°** 
This view proceeds mainly on the word “acted”. In a case in the Calcutta High 
Court, Jenkins, CJ, said: 

It appears to me that section 115 can only be called in aid when the failure of 
justice (if any) has been due to one of the faults of procedure indicated in that 
section. If there was an error committed (by the judge of the Small Causes Court), 


it was an error of law and not of procedure, and in my opinion Justice Fletcher had 
no power to interfere.” 


This view is supported by the decisions of the Privy Council which have stated 
that it is a material irregularity to decide a case in the absence of the necessary 
party,” or to summarily dismiss an application of a person to be brought on record 
as a party.” 


(iii) The words apply to cases where there is a wilful disregard, or conscious violation by 
a judge, of a rule of law or procedure. As against this view, it has been said that it 
engrafts upon the Privy Council ruling, a qualification to the effect that, the high 
court can interfere under the present section, if the erroneous decision is the result 
of a conscious violation by the lower court, of a rule of law or procedure, and that 
the distinction is in no way warranted by the language of this section. To this, it 
is submitted that, if the section does not apply to cases where a judge consciously 
violates a rule of law or procedure, a lower court might, with impunity, or wilfully, 
disregard the decisions of the high court, or even of the Privy Council.°* 


(iv) The words apply to cases where the decision complained of is vitiated by a gross 
and palpable error.” According to this view, a mistake, though of law, would, if it is 
gross and palpable, give jurisdiction to the court, under this section. However, this 
view runs contrary to the decision in Balakrishna Udayar v Vasudeva Aiyar, which 
was later% rejected by the Privy Council in Venkatagiri Iyengar v Hindu Religious 
Endowments Board Madras.” See also the decisions wherein, it was held that a mere 
error was not a ground for revision. ®® 


(v) The words “acted illegally” do not imply the committing of an error of procedure 
as the expression “acted with material irregularity’ does. These words have reference 
to gross and palpable errors committed by subordinate courts, which result in grave 


inj ustice.°”” 
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However, it will not serve any useful purpose to discuss these conflicting views. It will 
suffice to say, as observed by the judicial committee in Balakrishna Udayar v Vasudeva Aiyar,”™ 
that “the section applies to jurisdiction alone, the irregular exercise or non-exercise of it, or the 
illegal assumption of it. The section is not directed against conclusions of law or fact in which 
the question of jurisdiction is not involved.””°! 


Having noted the different interpretations put upon the words in question, we now proceed 
to note some of the decisions reported on this subject. 


It is an “illegality” to frame an issue on a point of fact expressly admitted by the defendant 
and to dismiss the suit on the ground that the fact is not proved.” Similarly, it is an “illegality” 
if a court passes a decree on an unstamped Aundi, when the Indian Stamp Act, 1899 expressly 
provides that an unstamped hundi shall not be acted upon.” It is an “illegality” if the appellate 
court calls in question the admissibility of a document not duly stamped, after the same has 
been admitted in evidence in the court of the first instance — such a course is manifestly 
against the provisions of the Indian Stamp Act, 1899, in which it is enacted thar, when an 
instrument has been admitted in evidence, such an admission shall not be called into question 
at any stage of the same suit.™ It is also an “illegality” to pass a decree where there is no 
evidence at all to support it,” or where the evidence is obviously of no value,” or to decide a 
case on personal inspection of the subject matter of the suit, ignoring the evidence on record.” 
It is an “illegality” to attach in the execution of a decree, the tools of an artisan, contrary to 
section 60 of the CPC,” or to attach money in a provident fund, regulated by the Provident 
Funds Act, 1925,”” or to confirm the sale in execution, in disregard of a stay order passed by 
the same court in another proceeding.” However, where the interim order of attachment, 
passed by a lower court lacks legality and competency, the high court can interfere with the 
order in revision.” It is an illegality when the court dismisses an application to set aside a sale 
under O XXI, rule 89, merely because the names of all the purchasers have not been written 
in the application.”’* Where the auction sale is vitiated due to a violation of the mandatory 
provisions of O XXI, rule 85 and rule 138 of the Karnataka Civil Rules of Practice, 1967, it 
amounts to an exercise of jurisdiction “illegally” and with “material irregularity”.”'° It is also an 
“illegality” to include, in a decree, costs which are not legally taxable.” It is also an illegality if 
the court refuses to follow a ruling by which it is bound,’!> or where the lower court orders to 
proceed with the suit in the absence of a necessary party.”'* It is also an “illegality” if a provision 
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relating to limitation is overlooked,”!” or there is violation of a statutory provision.”'* The grant 
of an interim injunction, without giving a notice to the caveator is an order which is without 
jurisdiction.’ Further, an order refusing to correct the number of exhibits also suffers from 
illegality.” If a finding of fact is recorded, after having ignored the material on record on illegal 
grounds, then the court can be said to have acted “illegally” and with “material irregularity”.””’ 
Where the “material irregularity” has been committed by the appellate court in its decision, 
in rejecting a ballot paper under the Kerala Panchayat Raj (Conduct of Election) Rules, 1995, 
the high court cannot shut its eyes and hold that interference is not called for, in view of the 


limited jurisdiction under section 115 of the CPC.” 


It is a “material irregularity” if a decree is passed in a suit in the absence of a party necessary 
to the suit.’” It is also a “material irregularity” if a court, taking a mistaken view of the question 
in issue, proceeds to determine an issue which does not really arise in the case, and bases its 
decision of the case on a determination of that issue.’” It is also a “material irregularity” where 
the lower court would not have decided the question of fraud in the manner that it did, 
except for a mistaken assumption of the facts.”” It is also a “material irregularity” to treat the 
delivery of the summons by post to a person who was not shown to be the defendant, as good 
service, and to pass a decree ex parte against the defendant on that footing;”* or to attach, in 


the execution of a personal decree against the defendant, property which he holds as trustee 


for another; or to transfer a suit on application under section 24 without a notice to the 


opposite party; or to make an order against a person without hearing him,” or without 
giving the parties an opportunity of examining or cross-examining an expert, on whose report 
the court has relied.” It is also a “material irregularity” for a court to decline to look into the 
evidence when required to do so, and to proceed to dispose of the suit upon the pleadings or 
upon the allegations made in a petition,”*! or to refuse to draw up its own decree, whether it 
be preliminary or final;”? or to refuse to grant a certificate for the refund of court fees paid 
on a memorandum of appeal, when a case is remanded under O XLI, rule 23.7 It is also a 
“material irregularity” to apply to a case, a section of an Act, which is not applicable to it,” 
or to disregard the provisions of the Indian Evidence Act, 1872, and to place the burden of 
proof on the wrong party;”*° or to decide a case on a point of fact which was not raised in the 
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pleadings;”*° or an omission to look into the records of the case.” However, if the burden of 
proof is placed upon the wrong party, the high court will not interfere if the irregularity does 
not lead to grave results.” It is a “material irregularity” to invoke the inherent jurisdiction of 
the court when there is a specific provision in the CPC.’ Where an application is made to 
set aside a sale under O XXI, rule 90, and it is followed by another application, which does 
no more than give additional particulars of irregularity in conducting the sale, it is a “material 
irregularity” to refuse to consider the second application.” Where the lower court had decided 
a case, without at all applying its mind to the mandatory provisions of a statute, the full bench 
of the Allahabad High Court held that the lower court had acted with “material irregularity” 
in the exercise of its jurisdiction.”*' Where a person is entitled, as of right to a relief, and it is 
wrongly refused to him, revision lies in the high court.” Also, where a judge ignores the plain 
provisions of section 4 of the Limitation Act, 1963, he exercises his jurisdiction with “material 
irregularity” 7® 


Following are some more decisions in which revision petitions have been entertained on the 


ground of “illegality” or “material irregularity”: 


Where the decree was passed in terms of an award without giving notice to the parties;”4 
where an order of transfer was made under section 24 without giving notice as prescribed 
therein; where an application by a person claiming to be interested in joint family 
properties, to be impleaded as a party to a suit for partition, was dismissed in disregard of O I, 
rule 10(2);” where an order was made setting aside an ex parte decree, without deciding 
whether there was sufficient cause for non-appearance and for imposing onerous terms;7*” 
where certain intermeddlers were brought on record as legal representatives to a deceased 
party, when they had no possession of the properties which were the subject matter of the 
suit;”“* where an order was made permitting the plaintiff to withdraw the suit, with liberty to 
file a fresh one on grounds not warranted by O XXIII, rule 1,” revision petitions in the high 
courts were entertained. The trial court, in a case, accepted the report of the commissioner, in 
violation of O XXVI, rule 18. A revision against such an order would be maintainable in the 
high court. If such an order was allowed to stand, there would be a violation of the principles 
of natural justice.” In Maganlal Chhotalal Desai v Chandrakant Motilal?’ the Supreme Court 
held that where the landlord’s suit was for possession, arrears of rent and mesne profits, and the 
defendant tenant in his written statement had asked for fixation of standard rent and dismissal 
of the suit, the lower court had acted illegally and with material irregularity when it had 
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directed the landlord plaintiff “to render an account of the overpayments made to him”. Also, 
an order refusing to examine a person as a witness;’”* an order refusing to stay an ad interim 
injunction issued by the trial court, without considering the well-established conditions for 
it, is revisable.” A failure to take into consideration the relevant features of the case amounts 
to “material irregularity”. It has been held, in some cases, that an erroneous decision of the 
court on the question of onus of proof is a ground for interference in revision.” However, 


other high courts have taken a different view.” 


[s 115.52] Wrong Decision of Lower Appellate Court as to Jurisdiction of the 
Trial Court 


The question to be considered under this head is whether the high court has jurisdiction 
to interfere, under this section, when the lower appellate court erroneously decides, in the 
exercise of its permitted jurisdiction as an appellate court, that the court of the first instance 
had or did not have jurisdiction to entertain a suit. Cases of this nature arise, when a court of 
the first instance returns a plaint, on the ground that it has no jurisdiction to entertain the suit, 
and the lower appellate court affirms or sets aside the order of the court of the first instance. 
Does the high court, in such a case, have the jurisdiction to revise the order passed by the lower 
appellate court? 


On this issue, the decisions of the Allahabad High Court itself have not been altogether 


consistent. In some cases,” it was held that an error of the appellate court was within the 


exercise of its jurisdiction to hear the appeal and that, therefore, its order is not open to 
revision. However, even in these cases, the high court reversed the order passed by the court 
of the first instance, although it might have been contended that such an order was merged 
in the order of the lower appellate court.”* In other cases, the Allahabad High Court has held 
that the order passed by the lower appellate court, erroneously deciding that the court of the 
first instance should take cognizance of a case it has no jurisdiction to try,” or should not take 
cognizance of a case it is competent to try,’ is open to revision, for it would be anomalous if 
an order made by a district court, in its original jurisdiction, were open to revision but not so 
when it is made in its appellate jurisdiction. The Calcutta High Court held that the order of 
the lower appellate court is open to revision,”*' though an earlier case had taken the opposite 
view.’ In the Bombay High Court, where the lower appellate court confirmed the order 
of the court of the first instance, the orders of both the courts were reversed.” The Madras 
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High Court held that the order of the lower appellate court was open to revision.”“ This is 
also the view taken by the High Courts of Patna,” Nagpur’ and Himachal Pradesh.’*’ The 
controversy has been set at rest by the Hon’ble Supreme Court, where it has been held that the 


high court certainly can decide whether jurisdictional facts have been correctly decided by the 
subordinate courts or not.’® 


In the Punjab High Court, in a case, the lower appellate court held that the land over which 
the judgment-debtor had encroached, was not covered by a decree for mandatory injunction. 
But the evidence showed that no other conclusion was possible, except the one that the 
judgment-debtor had encroached upon the land, within the boundaries given in the decree 
sheet. The high court could, in the circumstances, interfere in revision.” If the appellate court 
has remitted the matter and there being no apparent error on the face of the record so as to 
interfere by this court in exercise of the revisional powers, the high court should not interfere 
with the impugned order.”” It is true that the scope to entertain the petition under section 115, 
CPC is required to be exercised only when the petitioners’ case falls within the four corners 
of the provisions of section 115. In a case, a reasoned order was passed by the trial court 
granting the injunction. Detailed reasons were given for holding prima facie case in favour of 
the plaintiffs and the trial court also held that the election which was being conducted was 
not as per the law. The trial court relied upon the judgments of the high court. The trial court 
also considered the provisions of section 10(1) of the Act of 1989 and also the Rules framed 
thereunder and, thereafter, granted the injunction order. The appellate court, in its order, held 
that whether the state government has power or not, whether the education department has 
power or not, can be challenged in the high court and the civil court only has the jurisdiction 
to see whether the election was being conducted as per the government order or not. It was, 
in itself, sufficient ground for interference by high court, when the first appellate court, under 
a wrong impression of its lack of jurisdiction held that the power of the state government and 
even the education department cannot be looked into by the civil court as it can be looked into 
only by the high court.’””' The presumption available under section 114 of the Indian Evidence 
Act, 1872 relates to the existence of a fact which is likely to have happened, for eg, once a letter 
is posted, the fact likely to happen is, that the letter must have reached the addressee. Thus, 
where, in an eviction suit, the plaintiff had proved the factum of posting of the quit notice by 
producing the certificate of posting before the court, the presumption available to the plaintiff 
was that the letter must have reached the addressee in the normal course. Dismissing the suit, 
by limiting the presumption only to the posting of the quit notice, amounts to exercising the 
jurisdiction illegally. Such an order is, therefore, revisable by the high court.”? The power of 
appointment of a commission for the purposes of local investigation cannot be exercised to 
assist a party to collect evidence, where the party can itself get the evidence. An appointment 
made without considering whether the plaintiff was unable to ascertain the boundary by an 
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expert engaged by him, amounts to the exercise of jurisdiction with “material irregularity”, and 
the order is not sustainable.’”? 


[s 115.53] Execution Proceedings 


If the executing court has gone beyond terms of the decree and has set up a new case, then 
the high court can exercise its provisional jurisdiction in either setting aside the said decree 
or correcting its jurisdictional error.’ The decree holder in an auction sale in execution of a 
money decree purchased an immovable property. The judgment-debtor challenged the sale on 
the ground of inadequacy of valuation and absence of sufficient opportunity to deposit the 
decretal amount, which was dismissed by the executing court as well as the first appellate court. 
The high court, in revision, observed that there was no material irregularity in the sale and the 
price was also not too low, but it set aside the sale on the sole consideration that the property 
was purchased by the decree holder and not by any stranger. The Supreme Court reversed the 
order of the high court as there was no material irregularity or illegality in the order.” The 
order for handing over the possession falling under O XXI, rule 36 of CPC is revisable under 
section 115.76 The parties have been litigating for over 36 years and it is desirable that the 
matter comes to an end as soon as possible. It is clear that the revisional court has a jurisdiction 
and indeed a duty to ensure that expeditious justice is done between the parties and the order 
to be passed is in consonance therewith. 


In the facts and circumstances of the present case, the court, therefore, should not hesitate 
to set aside the alleged auction sale which has been vitiated by fraud in order to do justice to 
the judgment-debtor avoiding protracted litigation. 


Thus, the high court, even after detection of the serious irregularities and illegalities in 
holding the auction sale by the executing court and particularly after establishment of fraud 
on court in course of holding the said auction sale of the property of the judgment-debtor in 
execution of the decree, cannot allow the party to go before the trial court for final decision on 


the application filed under O XXI, rule 90. 


After detection of the aforesaid illegalities in conducting the auction sale, the court cannot 
permit the said sale to stand even for a moment, as in that event, the same would cause grave 
injustice to the judgment-debtor. When fraud on court has been established, the high court 
cannot shut its eyes and remain a silent spectator. The court must come forward to undo the 
wrong by setting aside the illegal and irregular court sale in order to do substantial justice. The 
high court, being the superior court, has the duty and obligation to rise to the occasion in order 
to do substantial justice to the parties.” The defendant husband party was a service holder 
in a reputed company at Calcutta, and had disclosed his earnings by production of salary 
slips, income tax deduction certificate and other material documents upon affidavits. The 
wife petitioner did not dispute the said documents. The wife-petitioner claimed an alimony 
pendente lite for herself and for the maintenance and educational expenses of their minor child, 
including medical expenses and litigation costs under different heads as per the schedule given 
in her petition. In support of such claim, necessary documents can be furnished upon affidavit. 
The claim of the wife-petitioner that the husband opposite party received different amounts by 
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way of bonus and other allowances from the employer could also be disclosed by production 
of documents upon requisition from the employer company of the husband supported by an 
affidavit. There being no other relevant circumstances for being considered for the purpose 
of disposal of the application of the wife under section 24 of the said Act, it cannot be said 
at this stage that the learned court acted illegally and with material irregularity in exercise of 
jurisdiction in deciding to dispose of the same on the basis of the affidavits of the parties. The 
revisional application, therefore, failed.””* 


An order passed by an executing court is revisable on limited grounds where it relates to 
appreciation of evidence on the basis of material brought on record. Thus, where the high 
court does not find that the executing court committed any illegality or material irregularity 
in passing the order, the Supreme Court held that the high court exceeded its jurisdiction by 
concluding without cogent or sufficient reasons that the finding of the executing court was 
factually incorrect.”” 


Where the executing court directed delivery of possession in favour of three decree holders, 
the order was challenged by way of revision only against two of such decree holders. The 
revision was allowed and the order of possession was set aside. The Supreme Court held 
that since the order of delivery of possession in favour of decree holders was common and 
inseparable and since it had become final against one decree holder, the high court was not 
right in reversing the order of executing court as against two respondents.”* A revision is 
not maintainable against the order passed under O XXI, rule 92(1) as it is appealable under 
section 104 read with O XLIII, rule 1, CPC.”' A revision is also not maintainable against an 
order adjudicating resistance to the possession of immoveable property.”® A revision petition 
challenging the initiation of execution proceedings, subsequent to passing of an award under 
Consumer Protection Act, 1986 is maintainable,” when the executing court flatly refused to 


exercise the jurisdiction vested in it. Hence, the order can be brought within the purview of 
section 115, CPC. 


The only ground contended before the Rajasthan High Court was that the auction-purchaser 
did not deposit the balance three-fourth amount within a period of 15 days as required by 
O XXI, rule 85, therefore the sale was void. As against this, on behalf of the judgment-debtor 
it was contended that he had moved requisite application before the executing court for 
depositing the amount, but since the learned presiding officer was not available, the amount 
could not be deposited and that the entire amount had already been deposited as soon as the 
tender was passed. The high court held that the contention raised is a question of fact as to 
whether the amount has been deposited or not, and if deposited whether in time or not, and 
if not deposited in time whether the purchaser had sufficient cause for the delay, and whether 
such a delay could be condoned or not. All these questions cannot be allowed to be raised for 
the first time in this revision petition.” It has been held that a plea raised for the first time 
in revision before the high court that daughter also being a co-owner of the premises was a 
necessary party and eviction petition filed by other co-owners without impleading her was not 
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maintainable.’* The bench relied on the constitution bench judgment in Hindustan Petroleum 
Corp Ltd v Dilbahar Singh.’*’ 


The provision of O XXI, rule 64, CPC is a mandatory provision. So, non-compliance with 
the provision of O XXI, rule 64 would definitely vitiate the auction in case the provision is 
applicable. Moreover, the objection raised by the applicant can be entertained on the basis of 
the material on record and no evidence is required to be recorded for deciding the objection. 
Thus, the objection on the basis of O XXI, rule 64, can very well be agitated before the high 


court in spite of the fact that the same was not pressed earlier before the executing court.’** 


[s 115.54] Limitation — Condonation of Delay 


Although the revisional jurisdiction of the high court is a part of the general appellate 
jurisdiction of the high court, a revisional application does not become an appeal for the 
purpose of application of Article 120 of the Limitation Act, 1963. Thus, in the matter of 
substitution under O XXII of the CPC during revision, the period of limitation would be three 
years as provided under Article 137 of the Limitation Act, 1963 and not by Article 120.” The 
trial court has considerable measure of discretion in the question as to whether to condone 
the delay or not. In these circumstances, the high court should not ordinarily disturb, in 
revision, the discretion exercised by the trial court.”° The judgment of the high court allowing 
a revision petition condoning a delay of about 17 years in filing an appeal, which was not 
condoned by the appellate authority was held to be unsatisfactory when there was no occasion 
for interfering in civil revision with appellate authority refusing to condone the delay.”' The 
plaintiff bank obtained a preliminary decree and an application for final decree was made 
along with application for condonation of delay, seeking condonation of delay of 714 days. 
The lower court dismissed the application on the ground of want of sufficient cause explaining 
the delay. The delay was condoned in revision as the respondent bank was a government 
undertaking and since huge sum of public money is involved, some indulgence may be shown 
in considering claim of parties. The Supreme Court set aside the order of the high court and 
held that there is no justification to condone the delay as the bank’s lawyer was regularly 
appearing in the courts during those days.”” 


[s 115.55] Ex parte Decree 


When alternative and effective remedies are available to the defendant, against the ex parte 
decree, consequent on setting the defendant ex parte, it would not be appropriate for the 
defendant to resort to revisional proceedings under section 115 of the CPC, challenging the 
order refusing to set aside the order of setting the defendant ex parte. Where the defendant in 
a Suit was set ex parte, however, no revision was filed against that order, and subsequently, ex 
parte decree was passed, which was allowed to become final, as no appeal under section 96 or 
an application under O IX, rule 13 was preferred. The revision, subsequently, which was filed 
against the order setting the defendant ex parte was not maintainable.” 
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The Calcutta High Court interfered in revision when the lower court, professing to act 
under section 151 set aside an ex parte decree when no case under O IX, rule 13, had been 
made out.’ The Allahabad High Court also interfered in such a case, on the ground that 
the lower court had no jurisdiction outside the provisions of O IX, rule 13, to direct a case 
to be heard again.” In a case, the Lahore High Court interfered in revision, when the lower 
court set aside an ex parte decree even though the application to set it aside was barred by 
limitation.” Where the application for setting aside an ex parte decree was disallowed on the 
ground that the said decree was not ex parte and that it was a full-fledged decree amounting to 
a judgement, such finding could not be interfered in revision.” 


[s 115.56] Order Refusing Review 


Where the lower court refuses to entertain an application for review, based on an allegation 
of fraud, the high court has the power to interfere under this section.””* This section, however, 
does not apply to an order refusing to grant a review,” and a revision against an order 
dismissing an application for review of a decree has been held to be barred, where an appeal 
lies against the decree.” However, it has been held in a number of cases, that a revision lies 
against an order refusing review,*"' provided that the grounds set out in section 115 exist.*°” 
When the lower court has rightly refused to restore an execution application under O IX, 
the high court has no power under this section to direct it to treat the application as one in 
review. Dismissal of review application against order closing evidence of defendant in a suit 
for possession where the defendant has availed of several opportunities to lead evidence and 
the suit has been pending for over one decade, and it was not a case of defendant in review 
application that new and important matters or evidence had been discovered or that mistake or 
error apparent on face of record was evident, was upheld by revisional court as to jurisdictional 
error in said order.*™ 


[s 115.57] Order Granting Review 


An order granting a review may be set aside in revision.” When an appeal is preferred 
against an order granting review, the judgment in appeal is not open to revision unless the 
grounds stated in section 115 are established.*°° However, where the appellate court travels 
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outside the scope of O XLVIII, rule 7, and disposes of the appeal on grounds other than those 


mentioned therein, its order is liable to be revised.*”” 


The Gujarat High Court set aside an order of the lower court, permitting additional 
evidence on the ground that it was made prematurely, that is, even before the record was 
examined, and a lacuna was found, and further, that if the order was allowed to remain, it 
would result in having to discard such evidence at all subsequent stages of the proceedings. ®® 


[s 115.58] Lunacy 


As regards the power of the high court to interfere in lunacy proceedings, see the 
undermentioned case.°”” 


[s 115.59] Temporary Injunction 


In a case in the Madras High Court, the plaintiffs claimed a transfer of certain shares of 
registered companies, standing in the names of the defendants. An agreement on which the 
plaintiff relied was yet to be formalised. It was held that the trial court should realise that 
injunctions (whether prohibitory or mandatory), should not be granted as a matter of course, 
and that the trial court must exercise extreme caution and care, before an order of injunction 
is passed. Even at the stage of making an ad interim order of injunction, the court has to apply 
its mind seriously to the question of whether the plaintiff had made out a prima facie case for 
the grant of an injunction. The mere circumstance that an ad interim order can be vacated after 
the defendant appears and contests the correctness of the order of injunction, is no justification 
for issuing an injunction as a matter of course.*'° 


If an application for temporary injunction under O XXXIX, rules 1 and 2, CPC is rejected, 
even then the plaintiff can move fresh application under section 151, CPC with a distinction 
that in case temporary injunction is granted under O XXXIX, rules 1 and 2, then miscellaneous 
appeal is maintainable under O XLIII, rule 1, but if an injunction is granted under 
section 151, of the CPC, then no miscellaneous appeal would be maintainable, only revision 
would be entertainable under section 115.°" 


It is clear that an order on the injunction application does not dispose of the suit. It also does 
not dispose of that application either. In case the injunction application were to be rejected 
or allowed, it would dispose of the application but such an order would be appealable and 
hence not open to revision. However, if an ex parte injunction is not granted and only notice 
is issued on the injunction application it would not dispose of the application as final orders 
on the injunction application are yet to be passed after inviting objections of the opposite 
party and the injunction application remains pending. This is further clear from the provisions 
of O XXXIX, rule 3A, CPC introduced by Act No 104 of 1976. This provision has been 
deleted in Uttar Pradesh but it is helpful for interpreting the proviso to section 115, CPC as 
regards the meaning of disposal of the proceedings. Under this provision, the court is required 
to endeavour for final disposal of the injunction application within 30 days from the date 
when ex parte injunction was granted. The provision necessarily implies that an order issuing 
notice on an injunction application does not dispose of the injunction application finally. The 
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decision of Allahabad High Court in H Bevis and Co’'? was rendered under a different set of 
provisions before the proviso to section 115, CPC had been introduced and is distinguishable. 
The decisions in Brig FJ Dillon and Ajabul Hassan‘ are also distinguishable as the 
maintainability of this revision is not being challenged on the ground that the order is not a 
case decided. A proviso carves out an exception to the main provision. The proviso as it stands 
restricts the power of interference in revision to a situation where the case decided disposes of 
the suit or proceedings. While refusing to grant an ex parte temporary injunction by merely 
issuing notice upon such application may amount to a “case decided” but the proviso restricts 
the power of the high court and precludes it from interfering in revision in such a case, as the 
order of ex parte temporary injunction would not have disposed of the injunction application 
or terminated the proceedings for temporary injunction. A revision against such an order is, 
therefore, not maintainable.*!® 


Before the Code of Civil Procedure (Amendment) Act, 1999 (46 of 1999), clauses (a) and 
(b) of proviso to sub-section (1) of unamended section 115 of CPC were invoked for filing a 
revision before the high court. Thus, a party approaching the high court under section 115, 
CPC by way of a revision has to necessarily satisfy the requirements specified thereunder. 
However, after the Code of Civil Procedure (Amendment) Act, 1999 (46 of 1999) which 
has come into effect from 1 July 2002, the position is changed. Clause (b) of sub-section 
(1) has been totally withdrawn. With the result, the only ground available for approaching 
the high court under section 115 is clause (a) of sub-section (1) of section 115, CPC, viz, 
“if [the order has] been made in favour of the party applying for revision would have finally 
disposed of the suit or other proceedings”. The effect of the provisions under section 115 of 
CPC after amendment is that a revision petition is maintainable only if the impugned order 
has got the effect of disposing of the suit or proceedings finally. In all other cases, where if the 
impugned order is of interim in nature or does not finally decide the lis, the revision will not 
be maintainable. 


Along with the suit, an application was also filed before the trial court when the lower 
appellate court by the impugned order granted temporary injunction restraining the petitioner- 
defendant, staff and employees, henchmen from interfering with the peaceful enjoyment and 
possession of the plaint schedule land. It is not in the nature of finally disposing of the suit or 
other proceedings. In view of the amended provisions of section 115 of the CPC, the revision 
was found not maintainable.*'® 


The court’s merely postponing consideration of issue so that it may hear both parties and 
decide the matter, does not amount to “case decided”, and thus the revision is not competent.*!” 


An appeal against an order granting or refusing injunction is maintainable under O XLIII, 
rule 1 and that appeal is a continuation of the proceedings. An order granting injunction 
if maintained in appeal merges into the appellate order and if reversed ceases to exist and 
an order dismissing an application for grant of temporary injunction comes into existence, 
even if that order continues to be temporary. In either case, it is an order in continuation 
of the proceedings which are pending and, therefore, it cannot be said that it is an order in 
a proceeding which is neither a suit nor a proceeding as contemplated by O XXXIX and, 
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therefore, is a final order is not acceptable. Even if it is presumed that the order passed by 
the appellate court under O XLIII decides the appeal finally and the proceedings by way of 
miscellaneous appeal come to an end, the /is pending in the civil suit does not stand decided 
by reason of that order. What is contemplated by section 115 as amended in 2002 is that the 
order should be such if made in favour of the revision applicant would have finally disposed of 
the suit or other proceedings. The civil suit in which temporary injunction is granted or not 
granted is not decided finally either by grant or refusal thereof and continues to pend. Taking 
into consideration this aspect of the matter, therefore, it cannot be said that merely because 
the revision application is directed against an order passed by appellate court finally deciding 
the miscellaneous appeal under O XXXIX, rule 1 read with O XLIII, rule 1, CPC, the revision 
is maintainable. What is necessary after July 2002 for maintaining a revision is that the order 
impugned in revision must have the effect of finally disposing of the suit or proceedings in 
favour of the person who applies for revision. By the very nature of things and the nature of 
O XXXIX itself, such a contingency cannot occur and consequently, a revision application 
whether against an appellate order or original order granting or refusing injunction is not 
maintainable after 1 July 2002." 


Although the impugned order does not contain a reasoning in so many words supported by 
adequate facts and materials, trial court has at least expressed its satisfaction that there exists 
a prima facie case and the matter seems to be an emergent one and according to the appellate 
judge there has been compliance of the basic requirements of these provisions of O XXXIX, 
rule 3 in substance. The Additional District Judge, while disposing of the appeal, has further 
observed that the questions regarding legal status of the parties, their title to the suit property 
or the question of its inalienability or the legal consequences are questions to be decided at the 
time of final hearing on the basis of the materials produced by both the parties and at the time 
of considering the simple question as to whether an ad interim injunction should be issued 
or not the factor of urgency should be kept in mind and he was satisfied that although the 
reasons were not given by the trial court in details, in essence and substance they were briefly 
assigned for his coming to such a finding. Be that as it may, having regard to the fact that here 
by virtue of the passing of the impugned order by the trial court, no jurisdictional error was 
committed or, in other words, the order was neither without jurisdiction nor in exercise of 
the jurisdiction with material irregularity, the revisional application becomes untenable in law 
under the provisions of section 115 of the CPC.8” 


The legal principle which flows from the ratio in various authoritative pronouncements is 
that if the trial court or the lower appellate court is found to have passed an order of temporary 
injunction in exercise of its power either under O XXXIX, rule 1, CPC or under O XXXIX, 
rule 2, in clear breach of the said propositions, the same cannot be stated to have been passed 
in exercise of the jurisdiction vested in it under the said provisions of CPC and, therefore, that 
order would be liable to interference and will have to be set right by this court in exercise of its 
revisional jurisdiction under section 115.*”° 


An order granting interim injunction or temporary injunction pending final orders on the 
injunction petition filed under O XXXIX, rule 1, read with section 151 of the CPC is only an 
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appealable order under O. XLIII, rule 1(r), but not revisable under section 115 of the CPC, or 
under Article 227 of the Constitution of India.*?! 


Where in the case of grant of injunction in title suit by trial court, evidence on record was 
thoroughly and systematically considered by the trial court to record its satisfaction regarding 
existence of prima facie case, factum of possession in favour of plaintiff and invasion of suit 
property by defendants satisfying requirement of balance of convenience and irreparable loss 
in favour of plaintiff, the appellate court, however, wrongly vacated injunction recording 
finding that factum of possession is available in favour of defendant giving undue importance 
to documents of no significance, the finding of appellate court being perverse were set aside 
in revision.” 


In a case, a reasoned order was passed by the trial court granting the injunction. The 
detailed reasons were given by the trial court for holding prima facie case in favour of the 
plaintiffs and the trial court also held that the election which is being conducted is not as per 
the law. The trial court relied upon the judgment of high court delivered in Ravindra Sahu,** 
and also other judgments. The trial court also considered the provisions of section 10(1) of 
the Act of 1989 and also rules framed thereunder and, therefore, granted the injunction order. 
The appellate court in para no 10 of the order held that whether the state government has 
power or not, whether the education department has power or not, can be challenged in the 
high court and the civil court has jurisdiction only to see that whether the election is being 
conducted as per the government order or not, is itself sufficient ground for interference by 
high court as the first appellate court under wrong impression of its lack of jurisdiction held 
that the power of the state government and even the education department cannot be looked 
into by the civil court and it can be looked into only by the high court. This is a clear case 
of failure of exercise of jurisdiction under wrong impression of law. In addition to above, the 
first appellate court misunderstood the order of the trial court wherein the trial court held that 
the action of the administrator is in violation to rule 23 and the action is contrary to the law, 
hence it is ultra vires and the first appellate court held that it can be so declared only by the 
high court. Therefore, it appears that the first appellate court committed illegality in exercise of 
its jurisdiction. In addition to above, the first appellate court failed to consider the reasonings 
given by the trial court before reversing finding of the prima facie case. Therefore, this was not 
a case wherein the present revision petition should have been dismissed only on the ground 


that it is not a case in which this court cannot interfere with while exercising powers under 
section 115, CPC.*4 


Order directing issue of notices on temporary injunction application does not amount to 
case decided, so revision against such order is not maintainable.*” 


[s 115.60] Order Rejecting Plaint Under Order VII, Rule 11, CPC 


Order VII, rule 11 of CPC deals with rejection of plaint. Once the plaint is rejected, 
then obviously nothing is pending before the court. That order is formal expression of an 
adjudication, which so far as regards the court expressing it, conclusively determines the rights 
of the parties. In fact, section 2 of the CPC which defines the term “decree” specifically states 
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that the decree shall be deemed to include rejection of the plaint. Section 96 of the CPC deals 


with appeal from original decrees. *”° 


In the full bench decision of Madras High Court in Satyanarayanacharyulu v Ramalingam,*”’ 
the petitioners filed a suit in the subordinate court for declaration and for other reliefs and 
paid a fixed court fee of Rs 100 under section 19A of Sch II, Court Fees Act, 1870, valuing 
the suit for the purposes of jurisdiction at Rs 3,600. The question arose whether the court fee 
paid had been correct and after considering the objection the subordinate judge came to the 
conclusion that the suit had been grossly undervalued and directed the petitioner/plaintiff to 
pay an additional court fee of Rs 400. The order directing payment of additional court fees was 
made on 14 March 1947 and a period of 10 days’ time was given for payment of the deficit 
court fee. The suit was adjourned to 24 March 1947 and by that time, as the deficit court fee 
was not paid as per the order dated 14 March 1947, the plaint was rejected. A revision was filed 
against the order dated 24 March 1947. The full bench approving the view taken in an earlier 
ruling,*** ruled that if the order directing payment of additional court fee was not complied 
with and it was followed by an order dismissing the suit, a revision would not be maintainable 
and the remedy is only by way of an appeal against the decree. Or in other words, the court 
ruled that once a plaint is rejected, the remedy for the plaintiff is only to file an appeal and not 
a revision petition.*”? A learned single judge of Madras High Court had occasion to consider 
a similar question and after considering the ruling of the full bench referred to as well as other 


rulings.**° 


Both from the section and those decisions it is clear that only appeal will lie against rejection 
of plaint and it is not limited to such cases wherein the plaint was rejected for the reasons stated 


under O VII, rule 11 of CPC. 


In a ruling of Madras High Court**! a learned single judge referred extensively the various 
rulings including R Shanmughavelu Pillai v R Karuppannan Ambalam®” and concurred with it. 


Thus, the legal position is that as against the order rejecting the eins only an appeal lies 
and not a revision.®°? 


According to the view of the Patna High Court, there was a conflict of opinion between 
two division benches of the court. When a similar question came up before a single judge, the 
matter was referred to a division bench. This division bench of Supreme Court held that an 


order rejecting a plaint under O VII, rule 11 of the Code is a decree and is appealable and no 
revision would lie.8* 


Quoting the definition of “decree” given in section 2(2) of the Code, it has been observed 
as follows: 


11. It is an inclusive definition and the rejection of the plaint by legal fiction has been 
deemed a decree. Once it is held that the rejection of the plaint is a decree, the natural 
corollary of the same shall be that an appeal would lie. In view of the language of Section 2(2) 
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of the Code, order rejecting the plaint has to be treated as decree. Thus on principles we 
are of the opinion that rejection of a plaint, being a decree, there is no escape from the 
conclusion that an appeal would lie.®” 


[s 115.61] No Revision from Discretionary Orders 


The high court will not interfere in revision, with an order which is at the discretion of the 
lower court to make,** unless the order is not supported by any consideration of justice, or by 
any provision of law;*” or unless irreparable injury will ensue to one of the litigants, or if there 
will be a failure of justice if the matter is not put right;*** or if the trial has not begun, and no 
prejudice is caused to the other side which cannot be compensated in terms of cost.*” 


The lower appellate court allowed a plaintiff to withdraw his suit, and appeal without 
leave, to bring a fresh suit on the same cause of action, with the result that the defendant 
was deprived of the benefit of a judgment in his favour. The case went to the Calcutta High 
Court in revision, but the high court, while disapproving of the order, declined to interfere 
with the discretion of the court.™ However, in a similar case, the Allahabad High Court did 
interfere in revision.’ In Printers (Mysore) Put Ltd v P Joseph, the law relating to the powers 
of an appellate court to interfere with an order made by the lower court in the exercise of its 
discretion, was stated by the Supreme Court: 

The Appellate Court would normally not be justified in interfering with the exercise of 
discretion under appeal solely on the ground that if it had considered the matter at the trial 
stage it would have come to a contrary conclusion. If the discretion had been exercised by 
the trial court reasonably and in a judicial manner the fact that the Appellate Court would 
have taken a different view may not justify interference with the trial court’s exercise of 
discretion. As is often said, it is ordinarily not open to the Appellate Court to substitute its 
own exercise of discretion for that of the trial Judge; but if it appears to the Appellate Court 
that in exercising its discretion the trial court has acted unreasonably or capriciously or has 
ignored relevant facts and has adopted an unjudicial approach then it would certainly be 
open to the Appellate Court — and in many cases it may be its duty — to interfere with the 
trial court’s exercise of discretion. In cases falling under this class the exercise of discretion 
by the trial court is in law wrongful and improper and that would certainly justify and call 
for interference from the appellate court. These principles are well established. 


These observations were made with reference to the powers of a court, hearing an appeal 
against an order under section 34 of the Arbitration Act, 1940 (replaced by Arbitration 
and Conciliation Act, 1996). The same principles apply when the high court acts under its 
revisional jurisdiction.” Where the propriety of an order, made in the exercise of its discretion, 
is challenged in revision, the limitations imposed by section 115 should be taken into account. 


835. Meera Sinha v Girja Sinha, AIR 2009 Pat 19, at para 11 : 2009 (2) Civ LJ 494 (DB), 

836. Phanindra v Pramatha Nath, AIR 1928 Cal 421 : (1928) 55 Cal 748; Jhunku Lal v Bisheshar Das, (1918) 
40 All 612; Hasan Ali v Lachhman, AIR 1927 All 750 : (1928) 50 All 413; Harendra v Emperor, AIR 1931 
Cal 604 : (1932) 59 Cal 68; Mt Suraj Pali v Ariyi Pratinidhi, AIR 1936 All 686 : (1936) All LR 929 (EB): 
I & T Publication v Partap Chand, AIR 1967 Del 37 : 69 Punj LR 146; Amir Singh v Om Prakash, AIR 
1978 All 15. 

837. Budhulal v Jagan Nath, AIR 1949 All 70; Syed Sadiq v Asaf Kadar, AIR 1931 Cal 604 : (1931) 34 Cal 
WN 278. 

838. Indu Bala v Lakshmi Narain, AIR 1935 Cal 102 : (1934) 38 Cal WN 1146. 

839. Loke Nath v Abani Nath, AIR 1934 Cal 686 : (1933) 37 Cal WN 1093. 

840. Sahebjan Bibi v Gopal, AIR 1930 Cal 424 : (1930) 34 Cal WN 265. 

841. Raghubir Das v Sital Prasad, AIR 1935 All 740 : (1935) 58 All 245. 

842. Printers (Mysore) Put Ltd v P Joseph, AIR 1960 SC 1156 : [1960] 3 SCR 713. 

843. Asian Asphalt v Shalimar Tar Products Ltd, AIR 1978 Cal 305. 


1462 Sec 115 Part Vill—Reference, Review and Revision 


In Razia Begum v Anwar Begum,** while discussing the power of the high court to interfere in 
revision with an order made under O I, rule 10, the Supreme Court observed: “The question 
of addition of parties under O. 1, r. 10, of the Code of Civil Procedure, is generally not one 
of initial jurisdiction of the court, but is of a judicial discretion, which has to be exercised 
in view of all the facts and circumstances in a particular case; but in some cases, it may raise 
controversies as to the power of the court, in contradistinction to its inherent jurisdiction, or, in 
other words, of jurisdiction in the limited sense in which it is used in section 115 of the Code”, 
and that where the order was within the powers of the court, a discretion exercised judicially 
by it, could not be questioned under section 115. Where the trial court, in the exercise of 
its discretion, has granted unconditional leave to defend, the high court ought not, under 
this section, to interfere, unless the defence is patently dishonest, or so unreasonable, that it 
cannot reasonably be expected to succeed.**? Where the high court has refused to exercise its 
discretionary jurisdiction, after an inordinate delay of more than five years from the date of the 
order of the district judge, under section 18 of the Land Acquisition Act, 1894, and more than 
10 years from the order of land acquisition collector, the order of the high court is not vitiated 
by any error of jurisdiction or “material irregularity”, in the exercise of its jurisdiction.**° For 
other instances in which the high court declined to interfere with a discretionary order, see the 
cases noted below. 


Where there is a concurrent finding, based on careful and minute considerations of 
evidence adduced by the tenant, that tenant's claim of permanent tenancy is not bona fide 
and therefore, he is liable to be evicted from the suit premises on this ground alone, according 
to the provisions of section 15(2)(vi) of the Hyderabad Houses (Rent, Eviction and Lease) 
Control Act, 1954. The high court, exercising revisional jurisdiction under section 26 of the 
said Act, could not interfere with the concurrent files, and set aside the order of eviction. The 
jurisdiction of the high court, in revision under section 76, against the order passed on appeal 
by the district judge, is a limited one, and it is in pari materia with the provisions of section 115 
of the CPC. The concurrent findings in the above-mentioned case, could not be held to be 
either without jurisdiction or those that would amount to a failure to exercise jurisdiction 
vested with them. Also, the same could not be held to be made by the original or the appellate 


authority illegally or with “material irregularity”.** 


Ordinarily, the high court is not called upon to upset a finding of the lower appellate court 
with regard to matters of fact. However, when the finding is based on a clear mis-reading 
of the evidence and misappreciation of the circumstances on record, the high court must 
interfere and correct the error right.” An ex parte decree in this case was set aside. A delay 
of 17 months had taken place in filing the application to set it aside. The lower court gave 
cogent and convincing reasons for condoning the delay. It was held that a revision against this 
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was not maintainable.*” In a case in the Allahabad High Court, a suit for accounts was filed 
within time. All the partners were impleaded as parties to the suit, with allegations against all 
of them. An application for amendment of the plaint was made. In the relief clause, instead 
of defendants 2-6, defendants 1-6 were sought to be added. The cause of action was not 


changed. A rejection of the amendment application was held to be erroneous and, as such, 
quashed in revision.*>! 


There was an agreement between the decree-holder and the debtor, with respect to the 
account of simple decree and mortgage decree, to the effect that a consolidated sum be paid. 
The property was sold and the same fetched a price that was adequate at the time of auction. It 
was held that the high court would not, in revision, interfere with the auction.*” In a suit on a 
pronote, both the courts had arrived at the conclusion that a blank paper had been converted 
into a pronote. Such a finding could not be interfered with in revision.*” 


In a case in the Allahabad High Court, the trial court allowed a part of the amendment of 
the written statement, as applied for and no reasons were given. Interference in revision was 
held to be justified. It was further held that the “admission” stated in O VIII, rule 5, does not 
necessarily bind the party, and that an amendment can be allowed. Also, an admission could 
be permitted to be withdrawn in a given case, if the amendment is not one which deprives the 
plaintiff of a valuable right that has accrued to him. In the instant case, the amendment sought 
in the written statement would have resulted in making the claim of the plaintiff barred by 
limitation and, consequently, the same was not allowed.*™ 


Except in certain rare cases, the high court would not be competent to disturb the findings 
of the courts below, however grossly erroneous they might appear to be. However, points of 
law, which are related to questions of jurisdiction or, which ultimately go to the root of the 
jurisdiction of the court, are certainly points which can be examined by the high court while 
exercising its revisional jurisdiction.* A simple matter of appointment of Mutawalli, that too, 
in accordance with the scheme, which was in vogue for almost a century, was protracted on 
one pretext or the other for two decades. The matter was already complicated by the active 
participation of the tenant in the matter of appointment of Mutawalli. As no material was 
placed before high court having any bearing on order passed by trial court, application for 
review was rejected as granting of leave would only add to existing complications.*”° 


[s 115.62] Revisable and Non-revisable Orders 


In all the subordinate proceedings arising in a suit by way of interlocutory application 
where the rights of the parties are to be adjudicated and if such adjudication results in final 
conclusion of such rights and if the said questions involved in the adjudication of rights in such 
proceedings do not arise for consideration at the time of final disposal of the suit, necessarily such 
of the subordinate proceedings should be construed to come within the purview of the phrase 
“other proceedings” and in respect of such orders, a revision would lie. The orders passed under 
O XXXIX, rules 1 and 2, under O XL, under O XXVI, rule 9, under O VI, rule 17, under 
O XIII (belated production of document), under O XVI (belated summoning of witnesses) 
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and under O XVIII (to reopen the case and to recall the witnesses), have the character of an 
independent subordinate proceedings arising in a suit not relatable to the question that arise 
for final adjudication in the suit. Any orders thereon in revision would finally conclude the 
rights of the parties in such proceedings. Therefore, a revision would lie. However, allowing the 
applications under O XXVI, rule 9, under O VI, rule 17, under O XIII (belated production of 
document), under O XVI (belated summoning of witnesses) and under O XVIII (to reopen 
the case and to recall the witnesses), may not materially prejudice the rights of the parties, since 
there would be a scope for the parties to contest at the stage of evidence and also at the stage of 
arguments to challenge the relevance, veracity and legality of such evidence." 


It is clear from a reading of O XLIII, rule 1(q) that only an order under rules 2, 3 or rule 6 
of O XXXVIII are appealable. Rule 6 relates to attachment before judgment and only rules 2 
and 3 relate arrest as prayed for by the plaintiffs in the suit. It is evident from rule 1(q) of 
O XLIII that an order passed under O XXXVIII, rule 1 is not appealable in nature though an 
order under rule 2 which is to be passed after the defendant is brought before court and where 
he fails to furnish security is appealable. It cannot, therefore, be said that an order as passed in 
is made before the stage of arrest is not revisable in nature.** 


[s 115.63] Order Admitting or Refusing Document — Problem and Solution 


The argument that if orders of admitting and refusing documents are allowed to be 
challenged in revision and in such petitions if order of stay is granted in respect of further 
proceedings of the suit, it would drag on the proceedings endlessly and therefore the revision is 
held to be not maintainable on the premise that such order does not amount to “case decided”, 
is concerned, the very object is defeated if after the final disposal of the suit, the appellate court 
were to find fault with such orders and consequently orders for remand of the matter to the 
trial court, the duration taken for disposal of such matters would be enormous. Moreover, 
when the matters are remanded, the original parties may not be alive and the very object would 
be frustrated. The said complaint can be remedied by not admitting the revision petitions 
and by ordering notice to the counsel who are appearing in the court below and dispose of 
such revision petitions expeditiously at the admission stage itself. These problems are agitating 
the legal fraternity for quite some time and merely because we are unable to find a practical 
solution it cannot be said that the revision petition should not be entertained at all. In fact, 
the Supreme Court taking note of these problems has suggested a solution by prescribing the 
following procedure in a decision in a case?” as held as under: 

It is an archaic practice that during the evidence collecting stage, whenever any objection 
is raised regarding admissibility of any material in evidence the Court does not proceed 
further without passing Order on such objection. But the fall out of the above practice 
is this: Suppose the trial court, in a case, upholds a particular objection and excludes the 
material from being admitted in evidence and then proceeds with the trial and disposes of 
the case finally. If the appellate or revisional Court, when the same question is re-canvassed, 
could take a different view on the admissibility of that material in such cases the Appellate 
Court would be deprived of the benefit of that evidence, because that was not put on record 
by the trial court. In such a situation the higher court may have to send the case back to the 
trial court for recording that evidence and then to dispose of the case afresh. Why should 


the trial prolong like that unnecessarily on account of practices created by ourselves. Such 
practices, when realised through the course of long period to be hindrances which impede 
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steady and swift progress of trial proceedings, must be recast or re-moulded to give way for 
better substitutes which would help acceleration of trial proceedings. 


When so recast, the practice which can be a better substitute is this: Whenever an objection 
is raised during evidence taking stage regarding the admissibility of any material or item of oral 
evidence the trial court can make a note of such objection and mark the objected document 
tentatively as an exhibit in the case (or record the objected part of the oral evidence) subject 
to such objections to be decided at the last stage in the final judgment. If the court finds at 
the final stage that the objection so raised is sustainable the judge or magistrate can keep such 
evidence excluded from consideration. In our view there is no illegality in adopting such a 
course. However, we make it clear that if the objection relates to deficiency of stamp duty 
of a document, the court has to decide the objection before proceeding further. For all other 
objections the procedure suggested above can be followed. 


The above procedure, if followed, will have two advantages. First is that the time in the 
trial court, during evidence taking stage, would not be wasted on account of raising such 
objections and the court can continue to examine the witnesses. The witnesses need not 
wait for long hours, if not days. Second is that the superior court, when the same objection 
is re-canvassed and reconsidered in appeal or revision against the final judgment of the trial 
court, can determine the correctness of the view taken by the trial court regarding that 
objection, without bothering to remit the case to the trial court again for fresh disposal. We 
may also point out that this measure would not cause any prejudice to the parties to the 
litigation and would not add to their misery or expenses. 


We, therefore, make the above as a procedure to be followed by the trial courts whenever 
an objection is raised regarding the admissibility of any material or any item of oral 
evidence.*® 


[s 115.64] Concurrent Findings 


The high court, in revision, cannot set aside the concurrent findings by taking a different 
view.**! The mere fact that a different view is possible on re-appreciation of evidence, cannot 
be a ground for the exercise of revisional jurisdiction. The high court cannot substitute its 
own findings on a question of fact for the findings recorded by the lower court on re-appraisal 
of evidence,* however grave the said error may be, unless they relate to jurisdiction of the 
court.*® Interference with the findings of facts are justified only if they are perverse or if there 
was non-appreciation or non-consideration of the material evidence on record.* The court 
would be justified in setting aside the concurrent findings of the facts if the same were vitiated 
due to non-compliance of the mandatory provisions of law.’ However wide the powers 
of statutory revision under Uttar Pradesh Consolidation of Holdings Act, 1953 may be, in 
contrast to section 115 of the CPC, still, while exercising that power, the authority concerned 
cannot act as court of appeal so as to re-appreciate the evidence on record for the purposes of 
recording findings on questions of facts.*® 
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In exercise of the revisionary jurisdiction, under section 115, CPC, which is limited, the 
high court cannot interfere with the concurrent findings of fact by the courts below, when the 
view taken by them was plausible and not perverse.*” 


In Hiya Associates v Nakshatra Properties (P) Ltd**, while examining whether the revisional 
court was justified in remanding the case to the executing court for fresh consideration in the 
facts and circumstances of the case, the apex court succinctly stated when the superior court is 
justified in remanding the case back for reconsideration. It observed: 


In our opinion, the remand of a case to the subordinate court is considered necessary 
when the superior court while exercising its appellate or revisionary jurisdiction finds that 
the subordinate court has failed to decide some material issues arising in the case or there 
is some procedural lacuna noticed in the trial, which has adversely affected the rights of 
the parties while prosecuting the suit/proceedings or when some additional evidence is 
considered necessary to decide the rights of the parties which was not before the trial 
court, etc. 


In a case under the East Punjab Urban Rent Restriction Act, 1949, the Supreme Court 
held that interference of the high court on the question of bona fide requirement against the 
findings of the appellate authority was improper.*® Explaining the point, Tarun Chatterjee J, 
speaking for the bench in the above case, observed as follows: 


It is true that the High Court in its revisional jurisdiction could have interfered with 
such findings of fact arrived at by the Appellate Authority, if the High Court had found 
that the findings of the Appellate Authority on the question of bona fide requirement were 
either perverse or arbitrary. On a close examination of the impugned order of the High 
Court, we do not find any ground to hold that the findings of fact, regarding the bona 
fide requirement of the appellants, were perverse or arbitrary or the pleadings made by 
the appellants in their eviction petition could be said to be not in conformity with the 
requirement of Section 13(3)(a)(ii) of the Rent Act.*”° 


[s 115.65] Court Fee 


The order rejecting plaint for non-payment of court fees is “decree” in terms of section 2(2) 
and as such appealable, so revision is not maintainable.*” 


An order demanding an improper court fee, if unfavourable to the plaintiff, is equivalent 
to telling the plaintiff that the court will not proceed with the trial although the plaintiff has, 
in fact, paid the proper court fee. It is, therefore, a refusal to exercise jurisdiction, and the 
high court will interfere in revision.” However, if such an order is favourable to the plaintiff, 
though it may cause detriment to the revenue authorities, and also does not prejudice the 
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defendant, there is no ground for revision.’ Though the defendants would ask for enquiry 
with reference to the value of the court fee payable on the plaint, the defendants cannot have 
any grievance against the order overruling the objection to get him entitled to invoke the 
revisional jurisdiction of the high court on the question of whether the plaintiffs have paid 
adequate court fee on the plaint or not,’ unless the question of jurisdiction is connected 


with the question of court fees.’ Thus, it was observed in Sathappa Chettiar v Ramanathan 
Chettiar*’® that: 


Normally the dispute between the litigant and the Registry in respect of court fees arises 
at the initial stage of the presentation of the plaint or the appeal and the defendant or the 
respondent is usually not interested in such a dispute unless the question of payment of 
court fees involves also the question of jurisdiction of the court either to try the suit or to 
entertain the appeal. 


The Calcutta High Court has held that an order of the effect that the plaintiff's valuation 
is Correct is not open to revision.*”” However, if the plaintiff's valuation is too low, it can be 
revised. Otherwise, the Patna High Court has laid down that the plaintiff would be able to 
drag the defendant into any court he pleases.” This passage was quoted, with approval, by 
the Bombay High Court in Bhikamdas v Motilal,” wherein, it was held that an erroneous 
decision of the effect that a suit fell under a particular category for the purposes of court fees 
was open to revision. And, it was further pointed out that the jurisdiction of the court might 
be affected by the decision. The Kerala High Court also held that the defendant could prefer 
a revision against an order deciding that the suit fell under a particular category and that the 
court fee paid was correct.**° The Mysore High Court held that where the plaintiff, claiming 
exemption under a notification issued under the Hyderabad Court-Fees Act, presented a 
plaint without any court fee, it was open to the defendant to challenge its validity in a 
revision, as the rule that the defendant cannot move the court under section 115, when the 


court fee paid has been held to be sufficient, has no application when no court fee has been 
paid.**! 


In Ratnavarma Raja v Vimla,*’ the Supreme Court has observed that whether proper 
court fee has been paid or not, is an issue between the plaintiff and the state and that the 
defendant has no right to question it in a revision. In view of this pronouncement, some of 
the decisions noted above might require reconsideration.*** The Allahabad High Court has 
held that a decision in the trial of a suit as to the amount of court fee is not an independent 
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proceeding and, therefore, not open to revision.**4 The Oudh High Court has held that an 
order demanding deficit court fee from a plaintiff is not open to revision.*” 


An order deciding whether a document sought to be admitted in evidence was duly stamped 
or not, can be revised, as, it would affect its admissibility.*° Where a document produced at a 
trial is impounded as being insufficiently stamped, the order is open to revision.**’ Consequent 
to an amendment of the plaint seeking recovery of possession of property, in* addition to the 
original suit for declaration and permanent injunction, directions issued to the plaintiff to 
pay ad-valorem court fee on the valuation so made, was held as not liable to be interfered in 
revision.*** Where a plaint is rejected because of deficient court fee, on account of failure of 
the plaintiff’s counsel to pay the court fee, despite the fact that the same was purchased and 
handed over to the counsel, the plaint can be restored under section 151 and that order will 
not be open for interference in revision.®® In a case where the trial court has adjudicated 
upon the issue relating to valuation of the subject matter of the suit and sufficiency of court 
fee paid or payable, then he will be deemed to have acted within the jurisdiction to do so 
even if the decision is found to be erroneous or wrong on merits. That by itself cannot clothe 
defendant with the right of maintaining a revision before high court under section 115, CPC. 
No doubt, as provided under sub-section (4)(a) of section 11 of the Karnataka Court-fees and 
Suits Valuation Act, 1958, he will have a right to raise such an issue before the court of appeal 
if an occasion arises, and in such a situation the procedure laid down under the said sub-section 
will have to be followed for adjudicating and for recovery of the deficit court fee and refund of 
the excess court fee but the revision against the said order is not maintainable.” 


[s 115.66] Deccan Agriculturists Relief Act, 1879 


A special judge has, by virtue of section 53 of the Deccan Agriculturists Relief Act, 1879, 
a revisional power, in all cases where a failure of justice appears to have taken place. The high 
court is, therefore, reluctant to interfere where such revisional powers suffice, but will do so 
in a case of general importance.*”! The revisional jurisdiction vested in the high court under 
section 29(2) of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, or 
in the district court under section 29(3) of the same Act is wider than the jurisdiction vested 
under section 115 of the CPC.°” 


[s 115.67] Provincial Insolvency Act, 1920 


Under the first proviso to section 75(1) of the Provincial Insolvency Act, 1920, there is a 
very wide power of revising appellate orders of a district court in the exercise of insolvency 
jurisdiction.** The Allahabad High Court treated an application under section 115 of the 
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CPC for revision of an order made by a district judge, in appeal, refusing to extend the time for 


an insolvent'’s application for discharge, as one under section 75 of the Provincial Insolvency 
Aer 


[s 115.68] Indian Companies Act, 1956 


A district court, exercising jurisdiction under the Indian Companies Act, 1956, is subject 
to the revisional jurisdiction of the high court. If, acting under an erroneous view of the law, it 
does not consider what it ought to consider, and decides something it ought not to decide, that 
would amount to a “material irregularity” in the exercise of its jurisdiction.*” 


[s 115.69] Provincial Small Cause Courts Act, 1887 


Under section 25 of the Provincial Small Cause Courts Act, 1887, the high court has wider 
powers of interference than those conferred by section 115 of the CPC.*° Though this is so, 
the principle underlying this section would equally apply to revisions under section 25 of the 
Provincial Small Cause Courts Act, 1887.°” The high court will interfere under section 25 of 
the Act where substantial injustice has resulted by reason of an erroneous view of law, but not 
otherwise.*”* The Provincial Small Cause Courts Act, 1887 has its own self-contained scheme 
of revision under section 25. It excludes revision under section 115 of the CPC.*” The law is 
also clear on that point that a judgment in a small cause suit need not contain more points for 
determination, and that the decision thereon, in view of O XX, rule 4(1) of the CPC, which 
the high court cannot alter, and if some reasons are given unless they are absurd, the high court 
in revision under section 115 cannot supplement its reason contrary to the finding.” 


[s 115.70] Bombay Rents, Hotel and Lodging House Rates Control Act, 1947 
and Maharashtra Rent Control Act, 1999 


The full bench of the Bombay high court while dealing with the question that whether a 
revision application under section 34(4) of the Maharashtra Rent Control Act, 1999 would 
be maintainable in respect of a procedural order passed under the CPC in a suit arising out 
of the Maharashtra Rent Control Act, 1999, has held that an order rejecting application for 
setting aside ex parte decree is appealable under section 29(1) of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947 is correct view. The order of the trial court is not a 
mere procedural order not affecting substantive rights of the parties under the Rent Act. The 
order did affect the substantive rights of the parties. The order did cause substantial prejudice 
to the plaintiff, who had filed the suit for asserting his rights and liabilities against the tenant 
under the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947. Scope and 
ambit of the revisional power under section 34(4) of 1947 Act and under section 29(3) of the 
Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, though not as narrow as 
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the scope of the revisional power under section 115 of the CPC is at the same time not so wide 
as to enable the revisional court to interfere with an order of the trial court under the Rent 
Act, merely on the ground that it is not according to procedural law. After the revisional court 
is satisfied about maintainability of the revision application, the revisional court will consider 
whether the order is according to law.”°' 


[s 115.71] Sanction to Prosecute 


If a civil or a revenue court, acting under section 476 of the Code of Criminal Procedure 
1973, grants or refuses an application to prosecute a party to the suit or witnesses before it, 
its order is a decision of a case within the meaning of the present section. The high court, 
therefore, has no jurisdiction to interfere under section 439 of the Code of Criminal Procedure, 
1973 or to call for the proceedings of the lower court under this section. However, it has the 
power to call for the proceedings and to pass such orders as it may deem expedient. In other 
words, an application in such cases lies on the civil revisional side of the high court, and not 
on the criminal revisional side. However, the bench, exercising criminal jurisdiction, it has 
been held, may deal with the matter, if authorised to do so by the Chief Justice under section 
14 of the High Courts Act, 1861.% The same rule applies where action has been taken by a 
subordinate civil court under section 195 of the Code of Criminal Procedure 1973.” (See 
also the undermentioned cases.) On the other hand, it has been held, that an order made by 
a civil court under section 476B of the Code of Criminal Procedure, 1973 is an order made 
by a court exercising criminal powers, and is not an order made by a civil court. Therefore, 
an application in revision to the high court from such an order should be heard and decided 
under section 439 of the Code of Criminal Procedure, 1973 and not in accordance with the 
provisions of this section.” Likewise, where a complaint under section 479A of the Code 
of Criminal Procedure, 1973 is lodged before a magistrate by a civil court the remedy for 
the person concerned is by way of a petition under section 651A of the Code of Criminal 
Procedure, 1973 and not under this section.” 


[s 115.72] Hindu Marriage Act, 1955, Section 24 


As per section 24 of the Hindu Marriage Act, 1955, either spouse is entitled for maintenance 
amount pending litigation and the expenses of the processes if the spouse has no independent 
income. The order made under sections 24 or 25 or 26 of the Hindu Marriage Act, 1955 is not 
appealable under section 28(2) of the said Act.” The judgment of appellate court dismissing 
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appeal against order granting interim maintenance does not call for any interference. In the 
circumstances, the request of the revision petitioner to remit the matter back to the principal 
district court for the purpose of returning the civil miscellaneous appeal to seek proper remedy 
cannot be considered by the high court.” 


There was a conflict of judicial opinion on the question as to whether a revision lies against 
an order for interim maintenance made under section 24 of the Hindu Marriage Act, 1955, 
which turns on the interpretation of section 28 of the Act. According to one view, section 28 
leaves the matter to be regulated by the law for the time being in force, that is, the CPC, and, 
as the order is not appealable under the Code, a revision lies.” As against this, it has been 
held that section 28 confers, independently of any law, a right of appeal against all orders 
passed under the Act, and so, an order under section 24 is appealable, and then, revision lies.”! 
Therefore, revisional application will only lie against such final or interlocutory order if it had 
been made in favour of the party applying for revision, would have finally disposed of the suit 
or the proceeding. 


The revisional application directed against order passed by the learned Additional District 
Judge, in a matrimonial suit rejecting an application filed by the husband for amendment of his 
written objection to the application filed by the wife under section 24 of Hindu Marriage Act, 
1955 can never be said that the order, if it had been made in favour of the party applying for 
revision, would have finally disposed of the suit so the revisional application under section 115 
of the CPC is not maintainable.”"' 


An application was made by both the parties to a divorce petition, for interim maintenance. 
The trial court found that neither of the parties had an independent income to support the 
other. Such a finding could not be interfered with, in revision.” 


A decree granting divorce under section 13(1)(ib) whether ex parte or bipartite, is a decree 
which is appealable under section 28 of the Hindu Marriage Act, 1955. Consequently, the 
order of the trial court refusing to set aside such an ex parte decree, and rejecting the application 
under O IX, rule 13 of the CPC, could have been validly made the subject matter of an appeal 
under O XLIII, rule 1(d). Therefore, the revision application before the high court should be 
treated, in substance, as one by way of a miscellaneous appeal.’ The question of maintenance 
pendente lite and litigation expenses arises with the filing of an application for matrimonial 
reliefs under the Act. It ends as the proceedings terminate. It has no separate existence and 
cannot stand by itself. No application for maintenance pendente lite or litigation expenses can 
exist independently unless /is is there. Admittedly, no appeal lies against the order. Thus, the 
revision also does not lie in view of the amended provision to section 115, CPC?" 


In a case, an application for divorce by consent was pending. The petitioner applied for 
an amendment in order to add a prayer for restitution of conjugal rights, which was rejected. 
While the revision against the rejection was pending, the parties filed a joint application for 
mutual divorce. Section 13B of the Hindu Marriage Act, 1955, provides that the court must 
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wait for six months. However, it was held that the high court, in revision, could pass an order 
for divorce by consent, even at a period earlier than the specified time of six months.” 


[s 115.73] Rent Control Legislations 


The fact, for what purpose the premises was let out and whether the tenant has changed 
the user of the premises is jurisdictional fact and it was open to the revisional court to go into 
the said questions. The high court fell in error in holding that the trial court’s finding that the 
premises was let out for operating stitching machine, rolling machines being finding of court 
could not have been set aside by the revisional court. The revisional court recorded a finding 
that even prior to the amendment of the Act, the tenant used the premises for the purpose 
other than that for which the premises was let out, without the consent of the landlord.°"® 


The trial court accepted the deposit of arrears of rent by the tenants and refused to strike off 
defence for more than one valid reason. The most important reason assigned by the trial judge 
is that there is a serious question of jurisdiction of the civil court involved in the cases. The court 
also came to the conclusion that as the arrears of rent were deposited in the bank, there was no 
mala fides on the part of the tenants. The rent was not withheld for any ulterior purpose. The 
arrears of rent were, thereafter, deposited in court with an application or representation which 


was made in accordance with sub-rule (2) of rule 5 of O XV of the CPC. 


The high court could not justifiably interfere with the same in exercise of its revisional 
jurisdiction under section 115 of the CPC.””” 


The eviction suit was filed by the landlord inter alia on ground that the demised premises in 
question has become unfit for human habitation. Civil revision arising out of the suit remained 
pending in the high court for more than 18 years. The landlord made an application for the 
appointment of a local commissioner. Landlord in his application stated that the roof of the 
shop has since also fallen down and its condition further deteriorated, during the pendency of 
the revision. The application was allowed by the revisional court. The Supreme Court held, 
when the question of whether accommodation in question is fit for human habitation was 
in issue and with the long passage of 18 years, if fresh assessment was sought through a local 
commissioner, it cannot be said, that in allowing such commission the high court exceeded in 
its revisional jurisdiction.?'® 


If the impugned order is found to have been passed by the court below in exercise of its 
discretionary jurisdiction vested in it by sub-clause (b) of section 20(1)(i) of the Karnataka 
Rent Control Act, 1961 and it has not acted illegally or with any material irregularity in 
exercise of that jurisdiction, the revision directed against it is not maintainable in law.°!® 


The high court’s power of revision under section 50 of the Karnataka Rent Control Act, 1961 
is not as narrow as is section 115 of the CPC, but is wider.” 


In view of the language used in section 23E of the Madhya Pradesh Accommodation Control 
Act, 1961 and in the light of the scope of high court considering a revision under section 23E 
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of the Act is little more than the revisional jurisdiction exercisable under section 115 of the 
CPC and less than the appellate powers exercisable by this court provided under the law. 


Consequently, it can be concluded that this court exercising powers under section 23E of 
the Act shall interfere with the findings of the facts recorded by the rent control authority when 
the court finds that the rent control authority has misread the evidence, ignored to consider 
the evidence and thereby recorded a perverse finding or has committed illegality by misquoting 
law or misinterpreted the law applicable to the case.””! 


The high court, in revision, under the Bihar Buildings (Lease, Rent and Eviction) Control 
Act, 1982, erred in taking the view that the nature of the business which the landlord wanted 
to start in the premises should also have been pleaded.” Although the word “revision” is not 
employed in the proviso to section 25B(8) of Delhi Rent Control Act, 1958, it is evident 
from the language used therein, that the power conferred is a revisional power. Hence, it is 
not permissible for the high court, in the exercise of its power, to come to a different finding 
of fact, unless the finding arrived at by the rent controller on the facts, is so unreasonable that 
no rent controller should have arrived at such a finding based on the materials available.” 
The high court ought not to interfere in the absence of an actual basis to the plea of tenancy 
under the Bombay Tenancy and Agricultural Lands (Vidharbha Region) Act, 1958.°*4 Even 
though the rent control law under the Kerala Buildings (Lease and Rent Control) Act, 1965 is 
a “court”, it is not a civil court for the purposes of section 115 of the CPC. Therefore, against 
an interim order passed by the rent controller, no revision will lie.” Even though the wording 
of section 25 of the Tamil Nadu Buildings (Lease and Rent Control) Act, 1960, is wider than 
section 115 of the CPC, additional evidence at the stage of revision cannot be let in.” In any 
proceedings under the Karnataka Rent Control Act, 1961, a landlord cannot question the 
factum of an impleadment of the legal representative of a deceased tenant, in a revision, after 
almost five years.” 


The direction given by the court to the tenant to deposit the rent month by month under 
section 13(a) of the Rajasthan Premises (Control of Rent and Eviction) Act, 1950, cannot be 
interfered with by the high court in the exercise of its revisional jurisdiction.®”* The concurrent 
findings of the rent controller and of the district judge under the Hyderabad Houses (Rent, 
Eviction and Lease) Control Act, 1954, and the Andhra Pradesh Buildings (Lease, Rent and 
Eviction ) Act, 1960, cannot be interfered with by the high court in revision, in the absence of 
any jurisdictional error or an illegal exercise of jurisdiction.” 


The site plan of the suit shop was annexed to the eviction petition. The tenant did question 
its correctness. An issue was also raised. But no arguments were addressed or evidence led in 
support of the objection disputing the correctness of the site plan. The tenant in his evidence 
in fact admitted its correctness. Eviction decree was passed. Against it an appeal was filed 
before the appellate authority, a revision before the high court and an SLP before the Supreme 
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Court and in none of those proceedings this issue was agitated. The tenant did not hand 
over possession to the landlady despite undertaking given to high court. The landlord was 
compelled to file an execution petition. In the execution petition, repeated attempts were made 
by the tenant to again revive the issue of identity of the property as also the description of the 
boundaries of the suit property. The executing court time and again rejected this contention 
holding that the issue was already settled in the original ejectment proceedings, hence, same 
could not be reopened. The respondents even moved the high court in between in revision 
challenging the rejection of their prayer as to the identity of the property which also came to 
be rejected by the high court observing strongly that all these were attempts on the part of 
the respondents-tenants to delay the execution proceedings. It was only after such attempts 
of the tenant having failed before the high court, the landlady was given possession of the 
suit property by the bailiff under the orders of the executing court by breaking open the lock 
with police help, the issuance of delivery warrant was challenged by tenant before high court 
in revision. The high court allowed the revision directing executing court to first consider the 
objections raised by the respondents before taking steps to issue warrants of possession and 
during the pendency of such consideration it further directed restoration of possession in 
favour of the tenant. On these facts it was held that the order passed in revision was wholly 
erroneous. Courts of law should be careful enough to see through such diabolical plans of the 
judgment-debtors to deny the decree-holders the fruits of the decree obtained by them. This 
type of errors on the part of the judicial forums only encourage frivolous and cantankerous 
litigations causing laws delay and bringing bad name to the judicial system.” 


The question involved was whether occupants are sub-tenants or tenants. On an evaluation 
of evidence, the rent controller upheld the pleas raised in the written statements and directed 
the eviction petition to be dismissed. Owners preferred an appeal which was allowed. The 
appellate authority held that there were no weighty and material circumstances enabling 
drawing of an inference contrary to the apparent tenor of the transaction and relationship 
created by documents in writing. The appellate authority found the averments made in the 
eviction petition proved and hence directed the tenant and sub-tenants (the occupants) to 
be evicted. The occupants preferred a revision petition before the high court. The high court 
entered into re-evaluation of the entire evidence, drawn factual inferences and, based thereon, 
held that the lease deed incorporated a sham transaction intended to get over the restriction 
of the Rent Act. The high court also held that subletting and changes in the suit premises 
were with the oral consent. In the result, the high court directed the eviction petition to be 
dismissed. The owners, petitioners before the rent controller, preferred the appeal by special 


leave and the Supreme Court allowed the appeal and judgment of the high court was set 
aside.”?! 


In SF Engineer v Metal Box India Ltd?” the Supreme Court has held that drawing inference 
from the facts established is not purely a question of fact. It is always considered to be a 
point of law insofar as it relates to the inferences to be drawn from finding of fact. The court 
observed that when inferences drawn do not clearly flow from the facts and are not “legally 
legitimate”, any conclusion arrived at on that basis becomes absolutely legally fallible. 


If the judgment-debtor categorically asserts that entire property had been delivered, he 
should not have been aggrieved by the delivery tenant warrant issued by the executing court. If 
really entire ptoperty is delivered as asserted, the judgment-debtor should not be in possession 
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of any portion of the schedule property. In such an event, even if the delivery warrant is 
executed, nothing will happen to the judgment-debtor as it is already out of possession of the 
scheduled property. No harm, injury or prejudice would be caused to it. If the assertion of the 
judgment-debtor were to be true, this revision petition should not have been filed challenging 
the order issuing delivery warrant. When the specific assertion is that entire property had been 
delivered to the decree holders, there was no occasion for the judgment-debtor to continue 
the litigation. If the decree holder wants to execute the delivery warrant against any person in 
occupation or possession of any portion of the scheduled landlord property, judgment-debtor 
having delivered entire property should allow the decree holders to have full satisfaction of 
the decree for eviction obtained by them. If there is delivery of entire schedule property to the 
decree holders, the high court failed to understand for what purpose the revision petition was 
filed seeking setting aside the delivery warrant issued by the executing court and so it held that 
the revision petition was liable to be dismissed in Limine.”» 


Where tenant filed a review petition before the trial court, but by filing said review petition 
no advantage, benefit or claim or privilege was derived by appellant tenant and the tenant did 
not induce landlord in any manner while pursuing her review petition and in not filing appeal 
earlier, it cannot be said that she has abandoned her rights to appeal. Further, since no appeal 
lies against order rejecting review, the civil revision against order rejecting review petition was 
held maintainable.”™ 


[s 115.74] Arbitration Act, 1940 


The civil court had no jurisdiction to entertain a suit after an application under section 8 
of the Act is made for arbitration. Therefore, the trial court failed to exercise its jurisdiction 
vested in it under section 115 of the CPC when it rejected the application of the appellant 
filed under sections 8 and 5 of the Arbitration and Conciliation Act, 1996. In such a situation, 
refusal to refer the dispute to arbitration would amount to failure of justice as also causing 
irreparable injury to the appellant. For the said reason, the high court has erred in coming 
to the conclusion that the appellant was not entitled to the relief under section 115, CPC.**° 


It is true in the Arbitration and Conciliation Act, 1996 application of the Code is not 
specifically provided for but what is to be noted is: Is there an express prohibition against the 
application of the CPC to a proceeding arising out of the Act before a civil court? There is no 
such specific exclusion of the Code in the present Act. When there is no express exclusion, it 
cannot be held that the CPC is not applicable. It has been held by the Supreme Court in more 
than one case that the jurisdiction of the civil court to which a right to decide a /is between the 
parties has been conferred can only be taken by a statute in specific terms and such exclusion 
of right cannot be easily inferred because there is always a strong presumption that the civil 
courts have the jurisdiction to decide all questions of civil nature, therefore, if at all there has 
to be an inference the same should be in favour of the jurisdiction of the court rather than the 
exclusion of such jurisdiction and there being no such exclusion of the CPC in specific terms 
except of the extent stated in section 37(2), no inference can be drawn that merely because the 
Act has not provided the CPC to be applicable, by inference it should be held that the Code is 
inapplicable. This general principle apart, this issue is settled by the judgment of a three-judge 
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bench of the Supreme Court in a case” decided on 13 March 2002 wherein while dealing 
with a similar argument arising out of the Act, this Court held: 
While examining a particular provision of a statute to find out whether the jurisdiction 
of a Court is ousted or not, the principle of universal application is that ordinarily the 


jurisdiction may not be ousted unless the very statutory provision explicitly indicates or 
even by inferential conclusion the Court arrives at the same when such a conclusion is the 
x 


only conclusion. 


It is to be noted that it is under this part, namely, Part I of the Act, that section 37(1) of 
the Act is found, which provides for an appeal to a civil court. The term “court” referred to 
in the said provision is defined under section 2(e) of the Act. From the said definition, it is 
clear that the appeal is not to any designated person but to a civil court. In such a situation, 
the proceedings before such court will have to be controlled by the provisions of the CPC; 
therefore, the remedy by way of a revision under section 115 of the Code will not amount to a 
judicial intervention not provided for by Part I of the Act. To put it in other words, when the 
Act under section 37 provided for an appeal to the civil court and the application of CPC not 
having been expressly barred, the revisional jurisdiction of the high court gets attracted. If that 
be so, the bar under section 5 will not be attracted because conferment of appellate power on 
the civil court in Part I of the Act attracts the provisions of the CPC also.?” 


The Arbitration and Conciliation Act of 1996 by provision contained in section 37(3) 
of the said Act only takes away the right of second appeal to the high court. The remedy of 
revision under section 115 of the CPC is neither expressly nor impliedly taken away by the 
said Act.” However, the Supreme Court has held that the analysis made in ZTT Ltæ@” to the 
effect that merely because the 1996 Act does not provide CPC to be applicable, it should not 
be inferred that the Code is inapplicable seems to be incorrect, for the scheme of the 1996 Act 
clearly envisages otherwise and the legislative intendment also so postulates and has referred 
the same to a larger bench for reconsideration. ° 


Merely because a second appeal against an appellate order is barred by the provisions of sub- 
section (3) of section 37, the remedy of revision does not cease to be available to the petitioner, 
for the city civil court deciding an appeal under sub-section (2) of section 37 remains a court 
subordinate to the high court within the meaning of section 115 of the CPC! 


In a case, neither the arbitrators nor the trial court awarded pendente lite interest to the 
decree holder. The executing court also refused to grant pendente lite interest to the decree 
holder and the same was upheld by the high court in the revision petition filed against the 
order of the executing court. However, the position would be different where the judgment 
of a court provides for pendente lite interest and decree omits to mention such interest. Such a 
mistake could be corrected under section 152, CPC.” 


Section 152 provides that a clerical or arithmetical mistake in judgments, decrees or orders 
or errors arising therein from any accidental slip or omission may at any time be corrected by 
the court either of its own motion or on the application of any of the parties. The question, 
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therefore, arises is whether, omission of pendente lite interest to the decree by the trial court 
was an accidental or clerical error. The omission in not granting the pendente lite interest could 
not be held to be accidental omission or mistake and therefore, neither the trial court nor the 
appellate court has power to award pendente lite interest under section 152 of the CPC.”*° 


It is well celebrated principle of law that the arbitrator need not follow the technical 
rules of evidence laid down in the Indian Evidence Act, 1872. Even if the arbitrator admits 
inadmissible evidence and unless misconduct is proved, the award based on such evidence 
cannot be interfered with lightly because the arbitrator is not bound by rules of evidence and 
strict formality of procedure. Arbitrator is a court selected by the parties and, therefore, may 
conduct any proceedings in any manner he thinks fit so long he acts in accordance with the 
principles of natural justice, equity and good conscious. In the present case, this arbitration 
tribunal is statutory one and procedure is prescribed by the Gujarat Public Works Contracts 
Disputes Arbitration Tribunal Act, 1992, section 8, sub-section (3) wherein, it is provided 
that the tribunal admits the reference under sub-section (2), it shall, after recording evidence 
if necessary, and after perusal of the material on record and on affording an opportunity to 
the parties to submit their arguments, make an award or an interim award giving its reasons 
therefor. This finding of the tribunal based on the principle of natural justice requires no 
interference in revisional jurisdiction. As arbitration petition is a proceeding within the 
meaning of the term “other proceedings” as provided in section 115 of the CPC, no appeal is 
provided against the order of the impugned nature. Therefore, the civil revision is maintainable 
against the order passed in arbitration proceedings deciding venue of arbitration.” 


Where an order directing the arbitrators to pass interim award was challenged in revision on 
the ground that an application for setting aside ex parte interim award was pending before the 
court, it was held that that is not a ground to render revision infructuous and not maintainable, 
more so, when both the proceedings arise out of different orders.” The point whether any 
claim before the arbitrator is barred by limitation can be urged before the arbitrator and cannot 
be permitted to be urged before high court in revision.” 


Where the lower court, misconceiving the doctrine of waiver and estoppel, finds that an 
award was passed beyond time and refuses thereupon to pass a decree in terms of the award it 
fails to exercise jurisdiction vested in it by section 17 of the Arbitration Act, 1940 (replaced by 
the Arbitration & Conciliation Act, 1996). 


Where the lower court came to a conclusion of negligence on the part of the arbitrator, 
which is a finding of fact and, unless there is any “material irregularity”, it cannot be interfered 
with, in revision.” 


[s 115.75] Trust 


It is clear that before granting leave to institute the suit, proceedings for granting leave have 
to be held in court. In these proceedings, the court has to be satisfied that the trust is a public 
trust and the persons who want to institute the suit are interested in the trust. It is only on the 


943. K Rajamonli v AVKN Swamy, AIR 2001 SC 2316 : 2001 (5) SCC 37 : 2001 (3) SCR 473; Dwaraka 
Das v State of Madhya Pradesh, AIR 1999 SC 1031 : AIR 1999 SCW 663 : (1999) 3 SCC 500. 

944. Gujarat Housing Board v Vipur Corp, AIR 2004 Guj 319. 

945. AES Orissa Distribution Put Ltd v Grid Corp of Orissa Ltd, AIR 2004 Ori 198. 

946. UOI, North Eastern Railway v Om Construction and Supply Co, AIR 1994 All 334. 

947. Haryana State Electricity Board v Sunil Engineering Works, AIR 1998 P&H 296. 

948. Ganesh Chandra v Artanana, AIR 1965 Ori 17 : (1964) Cut 685. 

949. Manohar Singh Sahai & Co v Jogender Singh Kalra, AIR 1984 Pat 3. 
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satisfaction of the aforesaid conditions that the permission to institute the suit can be granted 
by the court for the relief mentioned in the said section 92, CPC. 


Analysing the provisions of section 115, CPC, in this background there can be no doubt 
that the revision under section 115 against refusal to grant leave is maintainable.” 


An order of court granting permission to file suit against trust under section 92 is an 
administrative order and not a judicial one. Such an order is not revisable under section 115. 


[s 115.76] Appeal 


Clause 15 of the Letters Patent, as amended in March 1919, provides that no appeal lies 
from an order made in the exercise of revisional jurisdiction. Prior to the amendment, there 
was a conflict of opinion as to whether or not, an appeal lay to the high court under clause 15 
of the Letters Patent, from the judgment of a single judge, delivered in the exercise of revisional 
jurisdiction under this section. The matter stood thus: clause 15 of the Letters Patent, as 
it stood before the amendment, stated that an appeal shall lie to the high court from the 
judgment of one judge of the high court or one judge of any division court, pursuant to 
section 13 of the Charter Act, 1813. Section 13 of the Charter Act, 1813 provides for the 
exercise, by the judges of the high court, of the original and appellate jurisdiction vested in 
the high court. This gave rise to the question as to whether the division of jurisdiction into 
“original” and “appellate” was exhaustive or not. If the division was exhaustive, revisional 
jurisdiction must be treated as comprised in appellate jurisdiction, so that an appeal would lie, 
under clause 15, from the judgment of a single judge, exercising revisional jurisdiction. If the 
division was not exhaustive, so that revisional jurisdiction was something outside the original 
and appellate jurisdiction, the case would not fall within section 13 of the Charter Act, 1813, 
and no appeal could, therefore, lie under clause 15 of the letters patent. It was held by the High 
Courts of Madras,’ and Calcutta,” that the division of the jurisdiction of the high courts 
into “original” and “appellate” was exhaustive, and that, revisional jurisdiction was included in 
appellate jurisdiction, and that an appeal, therefore, lay under clause 15 of the Letters Patent 
from an order of a single judge made under the present section, provided that such an order 
amounted to a “judgment” within the meaning of that clause. The contrary view was held by 
the High Court of Bombay.” It does not, however, appear that there was any “judgment” in 


that case.°” 


In Jogendrasinlyi Vijaysinghji v State of Gujarat”, the Supreme Court dealt with an issue 
relating to the maintainability of letters patent appeal before the division bench of the High 
Court of Gujarat, under clause 15 of the Letters Patent, against the orders of the single judge 
bench of the high court issued in exercise of writ jurisdiction. The Supreme Court laid down 
following principles: 

1. Whether a letters patent appeal would lie against the order passed by the learned single 


judge that has travelled to him from the other tribunals or authorities, would depend upon 
many a facet. 


950. Baba Bhoot Nath Dharmart Nyas v Tajander Singh, AIR 2003 All 160. 

951. Raju Pillai v VP Paramasivan, AIR 1995 Mad 253. . 

952. Chappanv Moidin Kutti, (1899) 22 Mad 68; Tuljaram vAlagappa, (1912) 35 Mad 1; Srinivasa v Ramaswami, 
(1916) 39 Mad 235. 

953. Shew Prosad v Ram Chander, (1914) 41 Cal 323; Debendranath v Bibudhendra, (1916) 43 Cal 90. 

954. Hiralal v Bai Asi, (1898) 22 Bom 891; Nasir Ali v Ali, (1906) 28 All 133. 

955. See Shew Prasad v Ramchunder, (1914) 41 Cal 323. 

956. Jogendrasinhji Vijaysinghji v State of Gujarat, (2015) 9 SCC 1. 
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2. The order passed by the civil court is only amenable to be scrutinized by the High 
Court in exercise of jurisdiction under Article 227 of the Constitution of India which is 
different from Article 226 of the Constitution and as per the pronouncement in Radhey 
Shyam?” , no writ can be issued against the order passed by the civil court and, therefore, no 
letters patent appeal would be maintainable. 


3. The writ petition can be held to be not maintainable if a tribunal or authority that is 
required to defend the impugned order has not been arrayed as a party, as it is a necessary 
party. 

4. The tribunal being or not being party in a writ petition is not determinative of the 
maintainability of a letters patent appeal. 


[s 115.77] Cross-objections 


No memorandum of cross-objection lies in a revision petition.” However, the court can, 
ada ; ng 959 
in an appropriate case, interfere, by virtue of its inherent powers, with an erroneous finding. 


[s 115.78] Laches 


An application for revision will not be entertained unless it is made without unreasonable 
delay,” except when the opposite party can be compensated with costs.” The Mysore High 
Court has held that, in a case where the court decides that a particular document is a promissory 
note and is duly stamped under the Indian Stamp Act, 1899, the order has to be challenged 
in revision without delay, and cannot be kept for adjudication at a later stage.” A revision 
should, as a rule, be filed within the period prescribed for filing an appeal’® but, a delay in the 
presentation of revision can be condoned where it is due to the conduct of the respondent,” 
or where the circumstances are exceptional.”® 


[s 115.79] Change of Law Pending Revision 


It has been held, in some cases, that a court of revision cannot take into account any change 
in the law brought about during the pendency of the revision, as its function is only to see 
whether the courts have acted within their jurisdiction and that the order was right when it 
was passed.” In support of this position, recourse has been had to the rule of construction, 
namely that, a change in substantive law has no retrospective operation.” However, when 
an ordinance was issued during the pendency of the revision, avowedly for being applied to 
pending matters, the court of revision took that into account.”® It is the practice of the Madras 


957. Radhey Shyam v Chhabi Nath, (2015) 5 SCC 423 : 2015 (3) SCR 197. 

958. Venkatarama Naicker v Ramaswami Naicker, AIR 1952 Mad 504 : (1951) 2 Mad LJ 32 : 64 LW 438. 

959. Jia Lal v Mohan Lal, AIR 1960 J&K 22; Pattammal v Krishnaswami Iyer, AIR 1928 Mad 794. 

960. Thakur Chandra Pratab v Thakur Bindeswari Prasad, AUR 1942 Oudh 340; Durga Prasad v Sheo Charan, 
(1882) 4 All 154; Balmakund v Sheo Jatan, (1884) 6 All 125. 

961. Basuki Prasad Singh v Satya Kindar Sahana, AIR 1950 Pat 470. 

962. Raghundath v Seetharama, AIR 1972 Mys 344. 

963. Ahmad Sheikh v Paris Museum, AIR 1959 J&K 76; Rohtas Industries v PN Gour, AIR 1957 AP 16; Nani 
Lal De v Tirthalal De, AIR 1953 Cal 513 : (1953) 57 Cal WN 232; Gordhan Singh v Suwalal, AIR 1959 
Raj 156; Pantu Kanti Bai v Shambubhai Chota Bi Patel, (1990) 3 SCC 154 

964. Inder Dev v State of Punjab, AIR 1959 P&H 91. 

965. Gordhan Singh v Suwalal, AIR 1959 Raj 156. 

966. MM Kathanar v KE Kathanar, AIR 1954 TC 178 : (1953) TC 1170; Pappathi Ammal v Sivagnanam 
Pillai, AIR 1954 TC 526 : (1954) TC 929; Shah Kantilal Manilal v Kothari Gopaldas, AIR 1963 Guj. 

967. G Seethamma v D Balakistiah, (1962) 2 Andh WR 195, 

968. Parvatibai Vasudeo Abhyankar v Shridhar Nagesh Kapre, 60 Bom LR 1175. 
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High Court to take note of subsequent facts events in disposing off revision petitions, and to 
grant relief in accordance with altered circumstances. 


[s 115.80] Whether Revision Barred by Acceptance of Benefit Under the Order 


A party aggrieved by an interlocutory order, as for eg, an order of amendment, is not 
precluded from filing a revision against it by reason of his having accepted costs under the 
impugned order, unless it is conditional.” 


[s 115.81] Dismissal of Petition 


A claim for the recovery of compensation was filed by a widow for herself and her children, 
after the death of her husband in a motor accident. The widow was an indigent and illiterate 
person. The accident claims tribunal ordered the payment of the compensation amount to the 
counsel engaged by her initially, in spite of the widow's express application for payment of the 
amount only to her. The counsel deposited a partial amount in the name of the children of the 
widow. The widow applied in revision. Later, her counsel prayed for its dismissal, as the same 
had not been pressed in the first application. It was held that the application for dismissal of 
revision, not having been filed by her willingly, such an application, procured from the widow, 
would not be an impediment in the way of making a suitable direction for achieving the ends 
of justice. The counsel was directed to pay the balance amount.” Also, the revision petition 
should not be dismissed without assigning reasons for the same.”” 


[s 115.82] Death of Parties 


An application for setting aside the abatement of a suit was dismissed by the trial court, one 
of the grounds being that the application was made after the limitation period had expired. 
However, the revision court found that the applicants were “Pardanashin” women who were 
ignorant of the law. Revision was thus allowed.’ As there is absolutely no limitation for a 
revision petition, it would be anomalous to hold that limitation is contemplated by the law for 
a petition to bring on record the legal representatives after the death of a party. Order XXII of 
the CPC does not apply to revision.2”4 


Under the Uttar Pradesh Amendment to section 115, the decision of the district judge in 
an appeal or revision, in a suit valued at less than Rs 20,000, cannot be revised by the high 
court.” Under the Madhya Pradesh Civil Courts Act, 1958, an Additional District Judge 
enjoys concurrent jurisdiction with the district judge. He is not a subordinate to the district 
court and his order cannot be revised by the district judge under section 115, as amended by 
the Madhya Pradesh Amendment Act of 1984.76 The high court cannot revise a revisional 


969. State of Madras v Asher Textiles Ltd, AIR 1960 Mad 130: (1960) 1 Mad LJ 263: 73 LW 760. 

970. Sankara Warrie v Radha, AIR 1961 Ker 112: (1960) Ket LJ 889 : 1960 Ker LT 993; Nalinakha Sinha v Ram 
Taran Pal, AIR 1927 Cal 733; Venkatarayudu v Chinna Rama Krishnayya, AIR 1930 Mad 268 : 58 Mad 
LJ 137; Prayag Dossjee v Venkataperumal, AIR 1933 Mad 410; Komaraswami v Venkataramana Rao, AIR 
1956 Mad 105 : (1956) 1 Mad LJ 40; State of Madras v Muniappa Chetty, AIR 1956 Mad 679. 

971. Umraji v RC Bajpal, AIR 1985 MP 267. 

972. Harbans Sarma v Pritam Kaur, (1982) 3 SCC 386. 

973. Radha Devi v Ramesh Kumar, AIR 1988 All 262. 

974. Nathooram Kapoor v E Karbansilal Tuli, AIR 1983 AP 278. 

975. Vishdnu Avtar v Shiv Avtar, (1980) 4 SCC 81. 

976. Badrilal Sobhraj & Sons v Girdharilal, AUR 1988 MP 24. 
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order of the district judge passed under section 115, as amended in Uttar Pradesh.” Under 
section 25, Provincial Small Cause Courts Act, 1887, revision does not lie to the high court. 
The Act is a self-contained one, and has its own scheme, which excludes the application of 
section 115 of the CPC.”® The high court has powers which are co-extensive with the powers 
of the lower court, to satisfy itself about the sufficiency of the cause for default in appearance 
and delay in moving the application for condonation of delay. In a particular case, the order 
dismissing the suit for default in appearance deserved to be set aside, and in doing so, the lower 
court did not commit any “illegality” or “material irregularity” in the exercise of its jurisdiction. 
The impugned order did not deny justice and did not cause any injury to the applicant, 
much less any irreparable injury. No interference by the high court was called for.’ Under 
section 115, as amended in Uttar Pradesh, an order passed in a divorce petition, rejecting the 
application for examination of witnesses on commission, cannot be considered “deciding an 
issue”, so as to amount to a “case decided”. In section 115, Explanation (as amended in Uttar 
Pradesh), the words “order made” also do not appear.”*° 


Where the concurrent finding of fact that the applicant is not the widow and legal heir of 
the deceased, based upon appreciation of facts and the entire evidence adduced by the parties 
concerned, and the finding of fact stand concluded by two concurrent judgments of the court 
then the evidence cannot be re-examined to record a different finding of fact in the revision.” 


[s 115.83] Adverse Remarks Against Subordinate Judicial Officer 


The primary purpose of pronouncing a verdict is to dispose of the matter in controversy 
between the parties before it. A judge is not expected to drift away from pronouncing upon 
the controversy, to sitting in judgment over the conduct of the judicial and quasi-judicial 
authorities whose decisions or orders are put in issue before him, and indulge into criticising 
and commenting thereon unless the conduct of an authority or subordinate functionary or 
anyone else than the parties comes of necessity under review and expression of opinion thereon 
going to the extent of commenting or criticising beeomes necessary as a part of reasoning 
requisite for arriving at a conclusion necessary for deciding the main controversy or it becomes 
necessary to have animadverted thereon for the purpose of arriving at a decision on an issue 
involved in the litigation. This applies with added force when the superior court is hearing 
an appeal or revision against an order of a subordinate judicial officer and feels inclined to 
animadvert on him. The wisdom of a superior judge, for making observation on a subordinate 
judge, before ventilating into expression, must pause for a moment and read the counsel of 
CARDOZO. 

Write an opinion, and read it a few years later when it is dissected in the briefs of counsel. 
You will learn for the first time the limitations of the power of speech, or, if not those of 
speech in general, at all events your own. All sorts of gaps and obstacles and impediments 
will obtrude themselves before your gaze, as pitilessly manifest as the hazards on a golf 


course. Sometimes you will know that the fault is truly yours, in which event you can only 
smite your breast, and pray for deliverance thereafter.” 


977. Vishesh Kumar v Shanti Prasad, AIR 1980 SC 892 : (1980) 2 SCJ 111 (history of section 115 traced). 

978. Aundal Ammad v Sadasivam Pillai, (1978) 1 SCC 183 : (1987) 1 SCJ 636. 

979. Shakeel Ahmad v Sabina Khatoon, AIR 1990 All 11. 

980. Pramod Saraswati v Ashok Kumar Saraswati, AIR 1981 All 441. 

981. Dulia Devi v Dulia Devi, AIR 2001 All 195. 

982. Essays on Jurisprudence, Columbia Law Review, 1963 at p 315; as quoted in the case of Zn the matter of 
K a Judicial Officer’, AIR 2001 SC 972 : (2001) 3 SCC 54 : 2001 (1) SCR 581 : 2001 Cr LJ 1157. 
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Though the power to make remarks or observations is there but on being questioned, 
the exercise of power must withstand judicial scrutiny on the touchstone of following tests: 
(a) whether the party whose conduct is in question is before the court or has an opportunity 
of explaining or defending himself; (b) whether there is evidence on record bearing on that 
conduct justifying the remarks; and (c) whether it is necessary for the decision of the case, as 
an integral part thereof, to animadvert on that conduct. The overall testis that the criticism 
or observation must be judicial in nature and should not formally depart from sobriety, 
moderation and reserve.” 


[s 115.84] State Amendments 


Bombay Regulation 2 of 1827.—The High Court of Bombay has the power, 
independently of section 115 of the Code of Civil Procedure, to call for the proceedings 
of any subordinate civil court and to issue orders thereon under the Bombay Regulation 
2 of 1827, ch 1, section 5(2).* There is no provision in the Amendment Act, 1976, 
amending or affecting this Regulation. Section 97(1) of the Amendment Act, speaks only 
about an amendment made, or a provision inserted in the principal Act by a state legislature 
or a High Court, as it stands repealed, except to the extent that it is consistent with the 
provisions of the Amendment Act. However, there is nothing in section 97(1), which 
speaks of this Regulation. 


Amendment in Uttar Pradesh.—For Section 115 of the Code of Civil Procedure, 1908, 
as amended in its application to Uttar Pradesh, the following section shall be substituted, 
namely: 


Uttar Pradesh.—(i) For section 115, substitute the following section, namely:— 


115. Revision.—(1) A superior court may revise an order passed in a case decided in 
an original suit or other proceeding by a subordinate court where no appeal lies against the 
order and where the subordinate court has— 


(a) exercised a jurisdiction not vested in it by law; or 
(b) failed to exercise a jurisdiction so vested; or 
(c) acted in the exercise of its jurisdiction illegally or with material irregularity; 


(2) A revision application under sub-section (1), when filed in the High Court, shall 
contain a certificate on the first page of such application, below the title of the case, to 
the effect that no revision in the case lies to the District Court but lies only to the High 
Court either because of valuation or because the order sought to be revised was passed by 
the District Court. 


(3) The superior court shall not, under this section, vary or reverse any order made 
except where,— 


(i) the order, if it had been made in favour of the party applying for revision, would 
have finally disposed of the suit or other proceeding; or 


(ii) the order, if allowed to stand, would occasion a failure of justice or cause 
irreparable injury to the party against whom it is made. 


(4) A revision shall not operate as a stay of suit or other proceeding before the court 
except where such suit or other proceeding is stayed by the superior court. 


Explanation I.—In this section,— 


(i) the expression “superior court” means— 


983. In the matte¥ of K’ a Judicial Officer’, AIR 2001 SC 972 : (2001) 3 SCC 54 : 2001 (1) SCR 581 : 2001 
Cr LJ 1157; see also State of Uttar Pradesh v Mohd Naim, AIR 1964 SC 703 : [1964] 2 SCR 363 : (1964) 
1 Ori LJ 549. 

984. Bombay Steam Navigation Co Ltd v Vasudev, AIR 1928 Bom 5 : (1928) 52 Bom 37; Adaikappa 
Chettiar v Chandra Sekhara Thevar, AIR 1948 PC 12: 74 IA 264 : 52 Cal WN 275. 


Revision Sec 115 


1483 


985. 


(a) the District Court, where the valuation of a case decided by a court 
subordinate to it does not exceed five lakh rupees; 


(b) the High court, where the order sought to be revised was passed in a case 
decided by the District Court or where the value of the original suit or other 
proceedings in a case decided by a court subordinate to the District Court 
exceed five lakh rupees; 


(ii) the expression “order” includes an order deciding an issue in any original suit or 
other proceedings. 


Explanation II.— The provisions of this section shall also be applicable to orders passed, 
before or after the commencement of this section, in original suits or other proceedings 
instituted before such commencement. 


[Vide Uttar Pradesh Act 14 of 2003, section 2 (w.e.f. 1-7-2002)]. 


Note—Also see for the effect of subsequent central amendment — section 97(1) of the 
CPC (Amendment) Act, 1976 given in the Appendix. 


For effect of the Amendment Act, 1976, see Mangal Ram v Leelavati.” 


Scope.—A revision against orders passed on interlocutory applications, while an appeal 
or revision is pending before the appellate or the revisional court is not maintainable. The 
legislature had emphasised the words “original suit” in section 115 of the Code of Civil 
Procedure. It lays down that a revision would lie to the High Court “in cases arising out of 
an original suit or other proceedings, of the value of twenty thousand rupees and above”. 
The proceedings pending in appeal or in revision, filed against a decision of the trial court 
cannot be held to be an original suit. Moreover, the amendment in section 115 of the 
Code of Civil Procedure was necessary, as is apparent from the statement of objects and 
reasons appended to the Amendment Act, 1970, to help in reducing the pressure of work 
on the High Court. For that purpose, the legislature has laid down that the decision of 
an appeal or a revision of the District Court is not amenable to the revisional jurisdiction 
under section 115 of the Code of Civil Procedure.’ A revisional court can take notice of 
subsequent events. However, such notice is taken in order to shorten litigation, to preserve 
the rights of both the parties, and to subserve the ends of justice.” 


Madhya Pradesh Amendment Act, 1994.—An order passed by the District Judge, 
in the exercise of its mutually exclusive jurisdiction under section 115, conferred by the 
Amendment Act of 1984, and later restoring it to the High Court under section 115 
by the Amendment Act of 1984, would not be amenable to revisional jurisdiction under 
section 115 before the High Court, merely on the ground that the court rendering the 
decision is a court sub-ordinate to the High Court. The words “other proceedings”, used in 
the Explanation to section 115, will cover the proceedings of revision as the proceedings of 
the court of civil jurisdiction. The words “or other proceedings” used in the Explanation, 
as amended, cannot enlarge the scope so as to entertain a further revision against an order 


of the District Judge, passed in the exercise of revisional jurisdiction under section 115, as 
conferred on it by the Amendment Act of 1984.°* 


Orissa Amendment Act, 1991.—For section 115 substitute the following section, 
namely— 


Section 115. Revision—The High Court, in cases arising out of original suits or other 
proceedings of the value exceeding one lakh rupees, and the District Court, in any other 
case including a case arising out of an original suit or other proceedings instituted before 
the commencement of the Code of Civil Procedure (Orissa amendment) Act, 1991 may 
call for the record of any case which has been decided by any court subordinate to the High 


Mangal Ram v Leelavati, AIR 1978 All 46. 
Sri Kunj Behari v Sri Krishna Dutt, AIR 1994 All 1998; Satyendra Prasad Jain v State of Uttar Pradesh, 
AIR 1996 All 77; Kaniyaha Lal v Urmilla Devi, AIR 1995 All 379; Vishnu Avatar v Shiv Avatar, (1980) 
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Universal IMP (USSR) Electrical Ltd Satna v Shiv Bihari, AIR 1997 MP 115. 
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Court or the District Court as the case may be, and in which no appeal lies thereto, and if 
such subordinate court appears— 


(a) to have exercised a jurisdiction not vested in it by law, or 
(b) to have failed to exercise a jurisdiction so vested, or 
(c) to have acted in the exercise of its jurisdiction illegally or with material irregularity, 


the High Court or the District Court, as case may be, make such order in the case as it 


thinks fit: 


Provided that in respect of cases arising out of original suits or other proceedings of any 
valuation decided by the District Court, the High Court alone shall be competent to make 


on order under this section: 


Provided further that the High Court or the District Court shall not, under this section, 
vary or reverse any order, including an order deciding an issue, made in the course of a suit 
or other proceeding, except where— 


(i) the order, if so varied or reversed, would finally dispose of the suit or other 
proceedings; or 


(ii) the order, if allowed to stand, would occasion a failure of justice or cause 
irreparable injury to the party against whom it was made; 


Explanation.—In this section, the expression “any case which has been decided” includes 
any order deciding an issue, in the course of suit or other proceeding. 


Saving —The amendment made by this Act shall not affect the validity, invalidity, effect 
or consequence of anything already done or suffered, or any jurisdiction already exercised, 
and any proceeding instituted or commenced in the High Court under section 115 of 
the Code of Civil Procedure, 5 of 1908, prior to the commencement of this act shall, 
notwithstanding such amendment, continue to be heard and decided by such court. 


[Vide —Orissa Act 26 of 1991, section 2 (w.e.f. 7-11-1991)]. 


Section 115A. District Courts’ Powers of revision — West Bengal — After section 115, 
the following section shall be inserted: 


115A. District Court’s powers of revision.—(1) A District Court may exercise all or 
any of the powers which may be exercised by the High Court under Section 115. 


(2) Where any proceeding by way of revision is commenced before a District Court in 
pursuance of the provisions of sub-section (1), the provisions of section 115 shall, so far as 
may be, apply to such proceeding and references in the said section to the High Court shall 
be construed as references to the District Court. 


(3) Where any proceeding for revision is commenced before the District Court, the 
decision of the District Court on such proceeding shall be final and no further proceeding 
by way of revision shall be entertained by the High Court or any other Court. 


(4) If any application for revision has been made by any party either to the High Court 
under Section 115 or to the District Court under this section, no further application by the 
same party shall be entertained by the High Court or any other Court. 


(5) A Court of Additional Judge shall have and may exercise all the powers of a District 
Court under this section in respect of any proceeding which may be transferred to it by or 
under any general or special order of the District Court.” 


[Vide West Bengal Act 15 of 1988, section 3 (w.e.f. 1-2-1989)]. 


West Bengal Amendment.—It is the settled position of law that when a decree is to 
be executed the execution must be in full and final satisfaction. The bailiff was issued writ 
for the purpose of execution of decree, the assistance of police was given only to help the 
bailiff in executing the decree and in fact, the police is not the executive body. Therefore, 
the police has no authority to make an endorsement that the physical possession has been 
given. It is admitted position that the police without authority made the endorsement 


and admission is also there on behalf of the petitioner/judgment-debtor that local people 
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immediately thereafter put the judgment-debtor/petitioner in possession of the suit 
premises. The decree, therefore, was not in full and final satisfaction. Therefore, in the case 
the question of re-execution does not arise here. Another very vital point is this, that against 
this order impugned in this revisional application, the respondent no 2 moved a revisional 
application under section 115A being civil revisional application no 67 of 2002 and that 
was dismissed by the learned Additional District Judge, Fast Track Court, at Alipur by 
an order dated 4 April 2002 and in that revisional application this petitioner/ judgment- 
debtor no 2 was a party. In that view of the matter also, the other revisional application 
cannot be said to be maintainable.” 


989. Shib Sankar Radra v Jyotirmoy Rudra, AIR 2004 Cal 54. 
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PART IX 


SPECIAL PROVISIONS RELATING TO THE 
‘THIGH COURTS 7[NOT BEING THE COURT 
OF A JUDICIAL COMMISSIONER]] 


[S 116] Part to apply to certain High Courts.—This Part applies only to High 


Courts? [not being the Court of a Judicial Commissioner]. 


Changes in the section.—By the Adaptation of Laws Order 1950, the words “for Part 
A States” were substituted for the words “which are or may hereafter be constituted by His 
Majesty by Letters Patent”. Also, by section 14 of the Code of Civil Procedure (Amendment) 
Act, 1951, the words “and Part B States” were added in this section and in the heading to this 
part the words “High Courts for Part A States and Part B States” were substituted for the words 
“Chartered High Courts”. 


By the Adaptation of Laws Order 1956, the words “not being the Court of a Judicial 


Commissioner” were substituted for the words “for Part A States and Part B States”. 


[S117] Application of Code to High Courts.—Save as provided in this Part or in 
Part X or in rules, the provisions of this Code shall apply to such High Courts. 


SYNOPSIS 


[s 117.1] “Save as Provided in this Part”— 


[s 117.2.2] Rules as to Original 


ES SECON 1 LU ae, brendai 1487 Civil Procedure of 

[s 117.2] “Save as Provided in Part X”— high courts AZA ha.. N 1488 
Ser Guetions 229 wia a gd. Da SSIES Ruled 22 naadik. sinant ia 1489 
[s 117.2.1] Changes in 


the Section ..........c000000- 1488 


[s 117.1] “Save as Provided in this Part”—See Section 120 


The following provisions shall not apply to the high court in the exercise of its original civil 
jurisdiction, namely, sections 16, 17 and 20. 


As to rules not applicable to high courts, see O XLIX, rule 3. 


1. Substituted by Act 2 of 1951, section 14 for “CHARTERED HIGH COURTS” (w.e.f. 1-4-1951). 

2. Substituted by the Adaptation of Laws (No. 2) Order, 1956 for “FOR PART A STATES AND PART B 
STATES”. Earlier the words “FOR PART A STATES AND PART B STATES” were inserted by Act 2 of 
1951, section 14 (w.e.f. 1-4-1951). 

3. Substituted by the Adaptation of Laws (No. 2) Order, 1956, for “for Part A States and Part B States”. 
Earlier the words “for Part A States and Part B States” were inserted by Act 2 of 1951, section 14 (w.e.f. 


1-4-1951). 
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1488 Sec 117 Part IX—Special Provisions Relating to the High Courts 


Sub-section (2) of this section, by which it was provided that “nothing in this Code shall 
extend or apply to any Judge of a high court in the exercise of jurisdiction as an insolvent 
Court” has been repealed by the Presidency Towns Insolvency Act, 1909, section 127. 


A suit for damages for illegal execution of legal process is not cognisable by Small Causes 
Court. In case the suit was instituted in the munsif s court, the decree was reversed on first appeal 
by the subordinate judge. Second appeal before the High Court was held to be maintainable.‘ 


[s 117.2] “Save as Provided in Part X”—See Section 129 


Notwithstanding anything in the Code of Civil Procedure, 1908 (CPC), any high court 
(not being the court of a judicial commissioner) may make such rules not inconsistent with the 
Letters Patent or order or other law establishing it to regulate its own procedure in the exercise 
of its original civil jurisdiction as it shall think fit, and nothing herein contained shall affect the 
validity of any such rules in force at the commencement of the CPC. 


[s 117.2.1] Changes in the Section 


The words “not being the court of a Judicial Commissioner” were substituted for the words 
“for a Part A State or a Part B State”. 


[s 117.2.2] Rules as to Original Civil Procedure of high courts 


Rules made under section 122 must not be inconsistent with the provisions in the body of 
the CPC. Under this section, any high court may make rules to regulate its own procedure in 
the exercise of its original civil jurisdiction. Such rules may not be consistent with the provisions 
in the body of the CPC, but they must not be inconsistent with the laws establishing it.’ 


Where a rule has been made by a high court under this section, the provisions of the CPC 
do not apply. Thus, the rules of the Calcutta High Court contain provisions for default of 
payment by an auction-purchaser at a sale under a mortgage decree on the original side of the 
high court and, therefore, O XXI, rule 86 does not apply to such sales.® But as the Calcutta 
rules contain no provision for setting aside a sale on deposit, the provisions of O XXI, rule 89 
do apply.’ Likewise O IX, rule 5 is applicable to suits instituted on the original side of the High 
Court of Calcutta, as there is nothing in the rules framed by the high court which is repugnant 
to it, and therefore where the summons was returned unserved and the plaintiff failed to apply 
for fresh summons within three months, the suit was dismissed.’ 


A rule made by the Bombay High Court under this section empowers the court to make a 
pay order enforceable as a decree for the payment of the taxed costs of an attorney. This rule is 
valid, and the pay order may be transferred for execution to another court.’ 


Shyam Sundai Das v Municipal Council, Baripada, AIR 1980 Ori 145. 

Shevaram Thadaram v Indian Oil Corp Ltd, AIR 1969 Bom 117 : (1968) 70 Bom LR 546. 

Gowal Das Sidany v Luchmi Chand Jhawar, AIR 1930 Cal 324 : (1930) 57 Cal 106. 

Virjibun Dass Moolji v Bissesswar Lal Hargovind, AIR 1921 Cal 169 : (1921) 48 Cal 69 : (1919-20) 
24 Cal WN 1032. 

Shaw & Co v Sisir Mukherjee, AIR 1954 Cal 369 : (1956) 1 Cal 187. 

Shiv Dial Bakhtawar Lal v Kanga & Co, AIR 1936 Lah 369. 
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[s 117.3] Rules 


“Rules” means rules contained in the First Schedule or made under section 122 or 
section 125,!° 


[S 118] Execution of decree before ascertainment of costs.—Where any such 
High Court considers it necessary that a decree passed in the exercise of its original 
civil jurisdiction should be executed before the amount of the costs incurred in the 
suit can be ascertained by taxation, the Court may order that the decree shall be 
executed forthwith except as to so much thereof as relates to the costs; and, as to so 
much thereof as relates to the costs, that the decree may be executed as soon as the 
amount of the costs shall be ascertained by taxation. 


[s 118.1] Costs 


Rule 289 of the Bombay High Court Rules provides that whenever costs are awarded and 
either party is desirous of having the decree or order drawn up before the same are taxed, the 
award of the costs will be inserted followed by the words “when taxed and noted in the margin 
hereof”. It has been held that when a decree or order has been drawn up under this rule, it 
becomes executable without the direction of the court as required by the section." 


[S 119] Unauthorised persons not to address Court.—Nothing in this Code 
shall be deemed to authorize any person on behalf of another to address the Court in 
the exercise of its original civil jurisdiction, or to examine witnesses, except where the 
Court shall have in the exercise of the power conferred by its charter authorized him 
so to do, or to interfere with the power of the High Court to make rules concerning 
advocates, vakils and attorneys. 


SYNOPSIS 


[s 119.1] Letters Patent............2.-0-cs0e-22-----e. 1489 | [s 119.2] “To Examine Witnesses” ................. 


[s 119.1] Letters Patent 


See Letters Patent, clauses 9 and 10. 


[s 119.2] “To Examine Witnesses” 


To examine or cross-examine a witness is not “acting” .'? 


The Delhi High Court following the earlier Division Bench decision in Saraswati v Tulsi 
Ram Seth, (supra) held that conducting examination and cross-examination, of witnesses 
by person holding the status of Senior Advocate is not restricted and the plea that a Senior 
Advocate can only plead and not act on behalf of a litigating party is unsustainable. It was 
further held that section 119 of the Code was not applicable. '* 


10. See section 2(18), See also O XLIX, rule 3. 

11. JP Tiwari v Bhimraj Harlalka, AIR 1959 Bom 357. 

12. Ashwin Shambhuprasad Patel v National Rayon Corp Ltd, AIR 1955 Bom 262; Saraswati v Tulsi Ram Seth, 
AIR 1971 Del 110; contra Govind Narain v Chhoti Devi, AIR 1966 Raj 170. 

13. Ramesh Kumar v Ashish Arora, (2006) 131 DLT 58 : 2006 (4) Ker LT 632 : (2006) Punj LR 144 Del 1. 


1490 Sec 120 Part IX—Special Provisions Relating to the High Courts 


[S120] Provisions not applicable to High Court in original civil jurisdiction.— 
(1) The following provisions shall not apply to the High Court in the exercise of its 
original civil jurisdiction, namely, sections 16, 17 and 20. 

a bodid 


SYNOPSIS 


[s 120.1] “Shall not apply to high court” ....... 1490 | [s 120.2] Changes in the section.................-++ 


[s 120.1] “Shall not apply to high court” 
As to rules not applicable to high courts, see O XLIX, rule 3. 


[s 120.2] Changes in the section 


Sub-section (2) of this section by which it was provided that “nothing in this Code shall 
extend or apply to any Judge of a High Court in the exercise of jurisdiction as an insolvent 
Court” has been repealed by the Presidency Towns Insolvency Act, 1909, section 127. In 
Sumer Builders Put Ltd v Narendra Gorani,’ the Supreme Court has held that the high courts 
in exercise of their original civil jurisdiction, are not bound by the provisions contained in 
sections 16, 17 and 20 of the CPC and section 120 expressly excludes the application of these 
provisions to High Courts. Therefore, the provision contained in clause 12 of its Letters Patent 
would govern the exercise of its original civil jurisdiction in Bombay High Court. 


14. Sub-section (2) repealed by Act 3 of 1909, section 127 and Sch III. 
15. Sumer Builders Put Ltd v Narendra Gorani, AIR 2015 SCW 6290 : (2016) 2 SCC 582 : (2015) 10 Scale 
752: JT 2015 (11) SC 32 : (2016) 3 SC] 51. 


PART X 
RULES 


[S 121] Effect of rules in First Schedule.—The rules in the First Schedule 
shall have effect as if enacted in the body of this Code until annulled or altered in 


accordance with the provisions of this Part. 


SYNOPSIS 


REIF Sar Or eee Ce esens n sions [5 121.2] “Annulled or altered” ..............0..00.000000 


[s 121.1] “Body of this code” 


The expression “body of this Code” means the sections in the Code of Civil Procedure, 
1908 (CPC) and not the rules in the First Schedule. The only thing that the section does is to 
give to these rules, the effect as if they were enacted in the body of the CPC, until, of course, 
they are annulled or altered.’ 


[s 121.2] “Annulled or altered” 


As to the annulment and alterations of rules, see section 124. 


[S 122] Power of certain High Courts to make rules.—*[High Courts *[not 
being the Court of a Judicial Commissioner]] *[* * *] may, from time to time after 
previous publication, make rules regulating their own procedure and the procedure of 
the Civil Courts subject to their superintendence, and may by such rules annul, alter 
or add to all or any of the rules in the First Schedule. 


SYNOPSIS 


[s 122.1] Amendments in the section .....+--+++-+- 
[s 122.2] Section 122 and Section 129............. [s 122.5] Need for framing rules.............0.00+0+ 1495 
Ís 122.3] Section 122 and Article 254 — [s 122.6] Rules in the First Schedule................. 
Assent of President Not Necessary ..... [s 122.7] Rules and linian R A i 


[s 122.4] Rules To Be Made by High Court... 


1. Chandra Bhushan Misra v Jayatri Devi, AIR 1969 All 142; Mahalaxmi Tent Factory v Kamla Devi, AIR 
1975 Raj 13; State of Uttar Pradesh v Chandra Bhushan Mishra, (1980) 1 SCC 198. 

2. Substituted by the AO 1950, for “Courts which are High Courts for the purposes of the Government of 
India Act, 1935”. 

3. Substituted by the Adaptation of Laws (No. 2) Order, 1956, “for Part A States and Part B States”. Earlier 
the words “for Part A States and Part B States” were inserted by Act 2 of 1951, section 15 (w.e.f. 1-4-1951). 

4. The words “and the Chief Court of Lower Burma’, repealed by Act 11 of 1923, section 3 and Sch II. 
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[s 122.12] Subsistence Allowance and Travelling 
Allowance to Witness...........c::c000s+00 1502 


[s 122.8] Rules and their Validity..........::0c00+ 
[s 122.9] Plaintiff represented through General 


Power Of Attorney -ritea asese 1499 | [s 122.13] Appeal Against Order of Registrar — 
[s 122.10] First hearing of suit—meaning .......... 1499 Delhi High Court Rules ...............00++- 1502 
[s 122.11] Filing of Affidavit........csssessoserensseeroes 1500 | fs 122.14] Death of party....................-..-soososenae 1502 


[s 122.1] Amendments in the section 


The words, “High Courts, constituted by His Majesty by Letters Patent and the Chief 
Court of Oudh” were replaced by the words, “Courts which are High Courts for the purposes 
of the Government of India Act, 1935” by the Indian Independence (Adaptation of Central 
Acts and Ordinances) Order, 1948. The latter expression was again replaced by the words 
“High Courts for Part A States” by the Adaptation of Laws Order 1950. The words “and Part B 
States” were added by section 15 of the Code of Civil Procedure (Amendment) Act, 1951. 


The words “not being the court of a Judicial Commissioner” were substituted for the words 
“for Part A States and Part B States” by the Adaptation of Laws Order 1956. 


Rules made under this section by the various high courts are set out in appendices at the 
end of this work. 


[s 122.2] Section 122 and Section 129 


In Shevaram Thadaram v Indian Oil Corp Ltd’ the High Court of Bombay has observed 
that the high court derives power to frame rules in regard to its original civil jurisdiction, both 
under section 122 and section 129 and that it is not correct to say that because section 129 
gives such a power specifically, it cannot frame rules under section 122, in regard to its 
original civil jurisdiction. The powers under these two sections overlap to a certain extent. 
But if the high court were to make rules under section 122, in regard to its original civil 
jurisdiction, those rules cannot be inconsistent with the provisions in the body of the Code 
of Civil Procedure, 1908 (CPC). On the other hand, if it were to make rules in exercise of its 
power under section 129, such rules can be inconsistent with the body of the CPC but not 
inconsistent with the Letters Patent or any other law establishing the High Court in question. 


In Ganpat Giri v Second Additional District Judge, Ballia,° the question considered was with 
regard to the overriding provision contained in section 97(1) of the Code of Civil Procedure 
(Amendment) Act of 1976. The said provision reads thus: 

Any amendment made, or any provision inserted in the principal Act by a State 
Legislature or a High Court before the commencement of this Act shall except in so far 
as such amendment or provision is consistent with the provisions of the principal Act as 
amended by this Act, stand repealed. 


It is obvious that what was done by section 97(1) of the Amending Act was to sweep 
away amendments made or provisions inserted in the principal Act by the state legislature, 
or the high court in exercise of its delegated powers of legislation, and to declare that all such 
amendments inconsistent with the provisions of the CPC would stand repealed. Section 129 
is neither an amendment made by the state legislature, nor by the high court, and as such, it 
does not get overridden by section 97(1) of the Code of Civil Procedure (Amendment) Act, 


5. Shevaram Thadaram v Indian Oil Corp Ltd, AIR 1969 Bom 117 : (1968) 70 Bom LR 546. 
6. Ganpat Giri v Second Additional District Judge, Ballia, AIR 1986 SC 589 : (1986) 1 SCC 615. 
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1976. Though, both the sections, sections 122 and 129 were noticed in Ganpat Giri’s case,’ 
it was not held that the impact of section 129 was, in any way, watered down by section 122. 
The following observations in para 5 of the judgment were quoted by Supreme Court in its 
subsequent decision.* 
The object of Section 97 of the Amending Act appears to be that on and after February 1, 
1977 throughout India wherever the Code was in force there should be same procedural 
law in operation in all the civil courts subject of course to any future local amendment 
that may be made either by the State Legislature or by the High Court, as the case may 
be, in accordance with law. Until such amendment is made the Code as amended by the 
Amending Act alone should govern the procedure in civil courts which are governed by the 
Code. We are emphasizing this in view of the decision of the Allahabad High Court which 


is now under appeal before us. 


Section 97 of the Amending Act does not, in any way, affect the special hierarchical status 
given to the proceedings before the chartered high courts on its original side. It was merely 
intended to standardise and make uniform the law as to civil procedure in other civil courts.’ 


[s 122.3] Section 122 and Article 254 — Assent of President Not Necessary 


It is not a legislative power that is exercised by the high court under section 122 of the 
CPC. The high court is given power under section 122 by the Parliament itself to suitably 
amend the provision to the First Schedule. The only requirement that is necessary is that it 
should be investigated by a rule committee approved by the high court and sanctioned by the 
government. It is not an Act requiring the consent of the governor for coming into operation. 
It can be said to be a delegated power given to the high court.'® 


[s 122.4] Rules To Be Made by High Court 


Sections 122-28, excepting section 125, provide for rules to be made by the high 
courts for regulating their own procedure and the procedure of the civil courts subject to 
their superintendence. The sections in the CPC which constitute its body are jurisdictional 
provisions giving substantive rights which can only be withdrawn or altered by the Legislature. 
This section, therefore, does not authorise, as is made clear by section 128, the high courts to 
make rules which are inconsistent with the body of the CPC."' But the section does authorise 
the high courts to make rules regulating their procedure as also the procedure of the civil courts 
subject to their superintendence and also by such rules to annul, alter or add to all or any of 
the rules in the First Schedule. These rules are, of course subject to the previous approval of the 
authorities mentioned in section 126. The Allahabad High Court has held that this power is 
not confined to rules strictly of the nature of procedure, but extends to each and every rule in 
the First Schedule.'* Under section 122, the High Courts can make rules regulating their own 
procedure. The preamble to the Madras High Court Original Side Rules specifically states, 
that the rules are framed by virtue of the CPC and other enactments, set out in the Annexure. 


Ganpat Giri v Second Additional District Judge, Ballia, AIR 1986 SC 589 : (1986) 1 SCC 615. 

Ganpat Giri v Second Additional District Judge, Ballia, AIR 1986 SC 589 : (1986) 1 SCC 615. 

Iridium India Telecom Ltd v Motorola Inc, AIR 2005 SC 514 : (2005) 2 SCC 145. 

_ Aboobacker Babu Haji v Edakkode Pathummakuty Umma, AIR 2002 Ker 313 (DB). 

_ Menkabai Mukundrao v Manohar Mukundrao Deshpande, AIR 1971 Bom 21 : (1971) 73 Bom LR 473. 
. Prakash Chandra v Ram Swarup, AIR 1969 All 400; State of Uttar Pradesh v Chandra Bhushan Misra, 
(1980) 1 SCC 198. 
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In that sense, the modifications contained in the original side rules can be treated as part of 
the CPC.”? 


To regulate the filing of petitions by societies/unions and for payment of court fee, the 
Registrar General of the Chhattisgarh High Court issued a Circular which, inter alia, directed 
that petitions filed by several persons having similar but separate and distinct interest in the 
subject-matter of controversy involving common questions of law and facts may file a common 
petition but each petitioner shall pay a separate court fee. In a writ petition, the high court 
directed all members of the society to be impleaded as parties and further directed payment of 
necessary Court-fee by every member. It was held by the high court that whenever in a given 
case, the members of the society/union have jural-relationship having common, equal and 
equitable rights, for protection of such rights they have a common interest and cause, if they 
approach this Court, all of them need not be impleaded except the authorised person and they 
need not pay separate Court-fee as well.’ 


Rule 208 of the Calcutta High Court Civil Rules and Orders (1935) provides for the decree- 
holder to seek police help where there is “anticipated” or actual resistance to execution. It was 
held by the Calcutta High Court that Rule 208 is essentially different from the provisions of 
rule 97 of O XXI of the CPC. Procedural law under O XXI, rule 97 of the CPC cannot be 
used to obstruct a valid decree being put into execution, by reason of resistance of persons 
who cannot even put forward a bona fide claim of not being bound by the decree. It was 
further held that rule 208 has been specifically provided to enable the court to pass necessary 
orders for police help for execution of a decree even where resistance to execution was merely 
“anticipated”.'? 


A Division Bench of the Rajasthan High Court interpreted rule 134(1) of the Rules of the 
High Court of Rajasthan, 1952 in order to regulate its procedure in respect of its supervisory 
jurisdiction under Article 227 of the Constitution and the interpretation is of far reaching 
consequence. It was held that the intra-court appeal, as per sub-rule (1) of rule 134 of the 
Rajasthan High Court Rules (1952) (as amended by Notification dated 28 June 2005) is 
not maintainable against any order passed by the high court (Single Judge) in supervisory 
jurisdiction under Article 227 of the Constitution.'® It was observed by the Division Bench in 
the above case as follows: 

Section 115 of the Code of Civil Procedure was amended with object to reduce the 
delay in the proceedings before Civil Court and that amendment in Section 115 narrowed 
the High Court’s jurisdiction in entertaining revision petition, therefore, only the orders 
passed by the subordinate courts are now challenged in writ jurisdiction of the High Court. 
Therefore, also in fact the High Court exercises its revisional or supervisory jurisdiction 
only when any order of subordinate court is challenged in writ jurisdiction. Any other 
interpretation resulting into providing further appeal against the order passed by the High 
Court in such matters will frustrate the purpose for which the Code of Civil Procedure was 
amended. 


Repelling the contention of the appellant in the above case that intra-court appeal against 
any order passed by the single Judge of the high court is provided under Rule 8-B of the high 
court of Judicature for Rajasthan Case Flow Management Rules, 2006, it was further held by 
the Division Bench that the language of rule 8-B is clear and it nowhere provides that any 


13. B Soundar Apandian v Industrial Finance Corp of India, AIR 1982 Mad 206. 

14. VG Tamaskar v State of Chattisgarh, AIR 2008 Chhat 33 (DB). 

15. Bandana Das v Saroj Kumar Das, AIR 2009 Cal 82. 

16. Sukh Dev v Prakash Chandra, AIR 2010 Raj 153 : 2010 (4) Raj LW 3025 (DB). 

17. Sukh Dev v Prakash Chandra, AIR 2010 Raj 153, 168, p 168, para 43 : 2010 (4) Raj LW 3025 (DB). 
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appeal shall be maintainable before the Division Bench from the judgment of the single Judge 
if passed in supervisory jurisdiction of the High Court, obviously, under Article 227 of the 
Constitution or in revisional jurisdiction.'* 


[s 122.5] Need for framing rules 


The Supreme Court had once observed that even for the civil courts in the Union Territory 
of Delhi, no rules of practice have been framed by the high court. It is a sad state of affairs 
that the High Court of Delhi has not given its thought in this regard. It is high time that the 
high court framed appropriate rules of practice to be observed by all the courts in the territory 
subordinate to it. The registrar is directed to send copies of this judgment to the concerned 
department of the Central Government as well as the High Court of Delhi so that appropriate 
rules may be made by them respectively with regard to the proceedings under the Delhi Rent 
Control Act, 1958 and the proceedings in the regular civil courts. The high court is requested 
to give its immediate attention to this matter and also cause periodic inspection of the courts 
subordinate to it and issue such circulars as may be necessary in order to plug the loopholes 
then and there.” In a Karnataka case, the notification was issued by the registrar as per orders 
issued by the Chief Justice of the high court providing for posting of public interest litigation, 
only before the division bench dealing with a particular subject as per sitting list is legal and 


not contrary to provisions under the Karnataka High Court Act, Rules, or the Constitution 
of India.” 


[s 122.6] Rules in the First Schedule 


Section 122 enables the high court to make, add or alter all or any of the rules in the First 
Schedule. It does not enable the High Court to amend any other law. Thus, if as a matter of 
fact, under section 60 of the Transfer of Property Act, 1882, a right is given for depositing the 
amount before confirmation of the sale, that right cannot be taken away by the amendment to 
O XXXIV. Thus, there is no merit in the contention regarding the challenge of constitutional 
validity of O XXXIV which was substituted by notification in the Kerala Code.?! 


There is certain difference in the provisions of O XXXIV enacted by the High Court 
of Kerala, they would affect the litigants in Kerala merely because the CPC prescribes two 
decrees; preliminary decree and final decree, whereas, the Kerala Code prescribes only one 
decree, any prejudice will be caused to the party by having one decree or two decrees. As far as 
the question of redemption of mortgage or sale is concerned, if the amounts are determined as 
per the mortgage, then there should not be any prejudice to the party.” 


Rules made under section 122 may alter and annul the rules in the First Schedule. The 
Allahabad High Court had framed rules to be added to the rules in O XXI. rule 122 of 
these rules was held to be inconsistent with the First Schedule, O XXI, rule 23 which, by 


inadvertence, was not altered. It was held, however, that the effect was to alter rule 43 by 
implication.” 


18. Sukh Dev v Prakash Chandra, AIR 2010 Raj 153, 168, p 168, para 43 : 2010 (4) Raj LW 3025 (DB). 
19. Mohan Singh v Amar Singh, (1998) 6 SCC 686. 

20. AV Amarnathan v The Registrar, High Court of Karnataka, AIR 1999 Kant 404 (DB). 

21. Aboobacker Babu Haji v Edakkode Pathummakuty Umma, AIR 2002 Ker 313 (DB). 

22. Aboobacker Babu Haji v Edakkode Pathummakuty Umma, AIR 2002 Ker 313 (DB). 

23. Shakir Hasain v Chandu Lal, AIR 1931 All 567 : (1932) 54 All 263. 
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The form prescribed under O XXXIV, rule 5, by the Calcutta High Court, requires notice 
to parties affected before a final decree is passed, and when an ex parte decree was passed 
without such notice, it was held that the judgment-debtor was entitled to apply to set it aside 
under O IX, rule 13, as the form becomes part of the CPC under this section.” The right to 
deposit the amount due to the mortgagee and avert the sale of mortgage property is conferred 
on a mortgagor-judgment-debtor under scheme under O XXXIV as substituted in Kerala 
(Kerala court) only prior to the sale itself and not subsequent to the sale. It can not be said 
that in term of section 122 of the CPC, the scheme envisaged by the Kerala Code could not 
be adopted in the state.” In a Bihar case, under the Bihar Sugar Undertakings (Acquisition) 
Act, 1976, rules were not framed for four years. The high court issued mandamus to make and 
publish rules within six months.” In so far as the Delhi Rent Control Act, 1958 is concerned, 
section 56 enables the Central Government to make rules. Rule 23 of rules framed under the 
Act, provides that the controller and the Rent Control Tribunal are, as far as possible, to be 
guided by the provisions contained in the CPC. It is absolutely necessary for the controller 
and the Rent Control Tribunal to see that the provisions of the statute, rules and the CPC are 
strictly complied with in all the proceedings before them. 


[s 122.7] Rules and limitation 


None of the courts empowered under this section to frame rules has power, by any rule, 
which it may make to alter the period of limitation prescribed by the Limitation Act, 1963.7 


It has been held that a rule of the high court specifying the period within which an application 
to it should be made relates to a matter of procedure and is not ultra vires. Thus, rule 41A(2) 
of the Madras High Court Rules which prescribes a period of 90 days for presentation of civil 
revision petition has been held to be valid.?® The question which was before the full bench for 
consideration was whether the period of 90 days mentioned in rule 44 of the rules of the Rules 
of the High Court of Kerala, 1971, be treated as prescription for the period of limitation in 
the matter of filing of revision petition under section 20 of Kerala Buildings (Lease and Rent 
Control) Act, 1965. It was held, if rule 22 has to be taken as a provision prescribing period 
of limitation, it would certainly take the colour of substantive law. A reading of section 125 
would clearly show that the power given to the high court thereunder is only for making rules 
regarding procedural matters. Therefore, the provisions contained under rule 44 cannot be 
taken as one providing a period of limitation in the matter of filing revision petition under 
section 20 of the Act. More so, while the legislature has specifically made the provision for 


limitation in the filing appeal under section 18 of the Act, no such period is prescribed under 
section 20.” 


It should be noted that there is no article in the Limitation Act, 1963, providing any period 
of limitation for a revision petition. It has also been held that rules extending section 5 of the 
Limitation Act, 1963 to applications under O IX, rule 9 or O IX, rule 13, are ultra vires. That 


24. Suresh Chandra Banerjee v United Bank of India, AIR 1961 Cal 534 : (1960-61) 65 Cal WN 535; See 
notes to section 2(1) above. 
25. K Rajendra Prasad v South Indian Bank, AIR 1998 Ker 215 (DB). 
=~ Pesan eed Chaudhary v Sub-Divisional Officer, Darbhanga, AIR 1984 Pat 200, 203. 
» Narsingh Sahai v Sheo Prasad, ILR (1918) 40 All 1, p 7 (FB); (Shakoor) Abdul Ganny v IM Russel, AIR 
1930 Rang 228 : ILR (1930) 8 Rang 380. . 
R bie Pillai v Sevuga Perumal Pillai, AIR 1958 Mad 392 : (1958) 1 Mad LJ 300 : (1958) ILR Mad 392. 
A T ottoli Moideen Koya v Kariatt Kunhammed Haji, AIR 1999 Ker 324 (FB). 
0. Krishnamachariar v Srirangammal, (1924) ILR 47 Mad 824; Pandharinath Kikalal v Thakordas Shankardas 
Vani, AIR 1929 Bom 262 : (1929) ILR 53 Bom 453 : (1929) 31 Bom LR 484. 
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section applies on its own terms to any other application to which it might be made applicable 
by or under any enactment. 


An appellant is entitled as of right under section 12 of the Limitation Act, 1963, to exclude 
the time requisite for obtaining copies of the decree or order appealed from and of the judgment 
on which such decree may be or is founded, this right is not affected by any rules made by any 
high court that such copies need not accompany the memorandum of appeal.*! 


The application of section 5 of the Limitation Act, 1963 to proceedings arising under 
O XXI of the Code has been subject of judicial interpretation is several cases. In Ayappa 
Naicker’s case, it was observed as follows: 


Therefore having regard to the above language, it was permissible to have such a provision 
wherein the position is clearly changed at present. Section 5 of the present Limitation Act, 
1963, states that any appeal or any application under any of the provisions of Order 21, 
Civil Procedure Code, 1908, may be admitted after the prescribed period if the appellant 
or the applicant satisfies the Court that he had sufficient cause for not preferring the appeal 
or making the application within such period. The Explanation is omitted as unnecessary. 
Therefore, with reference to applications under Order 21, Civil Procedure Code, there is 
the statutory bar in applying section 5 of the Limitation Act. It may also be relevant to 
note section 32 of the Limitation Act before it was repealed by Central Act LVI of 1974. 
It is stated under that section that the Indian Limitation Act, 1908 is hereby repealed. 
Therefore, after 1“ January, 1964, sub-rule (4) of rule 105 of Order 21, Civil Procedure, 
could no longer be applied, because of the express language of section 5 of the Limitation 
Act. That is why the Central Code in rule 106 of Order 21, Civil Procedure Code, did 
not make any reference to the same saying that section 5 of the Limitation Act would be 
applicable. In view of this, the order of the Court below ought to be upheld. 


It was further held in the above case as follows: 


The question of invoking inherent powers under section 151, Civil Procedure Code, 
does not arise in this case. That is because of the specific provision contained under rule 
106 of Order 21, Civil Procedure Code. If, therefore, there is repugnancy between the 
Central Code, under rule 106, and the Madras Amendment under sub-rule (4) of rule 105 
of Order 21, it is section 97 of the Civil Procedure Code, in relation to repeal and savings 
that would apply. That says that any amendment made, or any provision inserted in the 
principal Act by a State Legislature or a High Court before the commencement of this Act 
shall except in so far as such amendment or provision is consistent with the provisions of 


the principal Act, as amended by this Act, stand repealed.” 


Approving the above view of the high court, the Supreme Court, in relation to a case from 
Kerala, observed as follows: 


13. It is also not in dispute that the Kerala amendment providing for application of 
Section 5 of the Limitation Act in Order XXI, Rule 105 of the Code became inapplicable 
after coming into force of the Limitation Act, 1963, (Act LVI of 1964). 


14. It is also trite that the civil court in absence of any express power cannot condone the 
delay. For the purpose of condonation of delay in absence of applicability of the provisions 
of Section 5 of the Limitation Act, the court cannot invoke its inherent power. : 


15. It is well-settled that when a power is to be exercised by a civil court under an express 
provision, the inherent power cannot be taken recourse to. 


16. An application under section 5 of the Limitation Act is not maintainable in a 
proceeding arising under Order XXI of the Code. Application of the said provision has, 
thus, expressly been excluded in a proceeding under Order XXI of the Code. In that view of 


31. Jijibhoy v TS Chettyar, AIR 1928 PC 103 : (1927-28) 55 IA 161; Additional Collector of Customs, 
Calcutta v Best & Co, AIR 1966 SC 1713 : (1966) Supp SCR 46. 

32. Ayappa Naicker v Subbammal, (1984) 1 Mad LJ 214 : (1983) 96 Mad LW 542. 

33. Ayappa Naicker v Subbammal, (1984) 1 Mad LJ 214 : (1983) 96 Mad LW 542. 
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the matter, even an application under Section 5 of the Limitation Act was not maintainable. 

A fortiori for the said purpose, inherent power of the court cannot be invoked.” 


However, a Full Bench of the Andhra Pradesh High Court in the undernoted case,” held 
that under section 122 of the code, the high court added sub-rule (4) after sub-rule (3) of 
rule 106 of O XXI of the CPC which lays down that the provisions of section 5 of the Limitation 
Act shall apply to all applications under sub-rule (3). The Full Bench decision distinguished 
the decision of the Supreme Court in Damodaran Pillai’ case (supra) on the ground that the 
decision of the Supreme Court was with respect to a case from Kerala where there was no 
amendment to O XXI, rule 106 as is the case in the State of Andhra Pradesh. Explaining the 
rule making powers of the high court under section 122 of the Code for regulating its own 
procedure and the procedure in civil courts under the superintendence of the said high court, 
VVS Rao, J, speaking for the Bench, observed as follows: 

12. A reading of Section 122 of CPC, leaves no doubt that in exercise of that power the 
High Court can even annul, alter or add Rules in the First Schedule. To our mind - at least 
in the field of civil judicial procedure; power conferred on High Court under Section 122 
of CPC is greater than the power to amend provisions of CPC. Historically it is recognized 
that High Court of a State shall exercise powers of supervision and superintendence over all 
the courts and Tribunals subordinate to it. This power has been recognized by Constitution 
of India by enacting Articles 225 and 227. Under Article 227(2)(b) power is conferred on 
High Court to make and issue general rules and prescribe forms for regulating the practice 
and proceedings of subordinate courts. Therefore, the power conferred on High Court 
to annul, alter or add the Rules in First Schedule to CPC is not an ordinary delegated 
power. It is the power referable to the power conferred on the High Court by Constitution 
itself. In exercise of such power, it may be reiterated, High Court can even annul any of 
the Rules in First Schedule or add or alter any such Rules. Section 122 of CPC, which 
remained as it, without any substantial amendments since 1908 has been subject matter 
of interpretation by various High Courts in India. In all these, it is categorically held that 
power of High Court under Section 122 to annul, alter or add any of the Rules in First 
Schedule is absolute power and that even if such a Rule is in conflict with previous existing 
rule, it must be by implication deemed to have been annulled or/and altered by new rule. 


[s 122.8] Rules and their Validity 


A rule extending the provisions of O XXXVII of the CPC to suits in city civil court has 
been held to be ultra vires.” The court has its discretion under rule 227 of Bombay High 
Court (Original Side) Rules, 1957, as to whether to permit the summons for judgment to be 
withdrawn and enable the plaintiff to take out fresh summons for judgment after amending 
the plaint or to grant unconditional leave.” As also rule 21 of the Madras High Court 
Appellate Side Rules, 1965 prescribing the form of the vakalat to be filed and the stamp 
payable thereon.” It has been held that the addition made by the Bombay High Court to 
the Explanation to O XXXIII, rule 1, that in determining whether an applicant to sue in forma 
pauperis is possessed of sufficient means, the subject matter of the suit must be excluded, is 
ultra vires of section 122 as its purpose is not to regulate its own procedure or the procedure 
of civil courts subject to its superintendence.” But the same high court has held that 
neither rules 142—148A of the Ahmedabad City Civil Court Rules, 1961 nor the amendment 


34. Damodaran Pillai v South Indian Bank Ltd, AIR 2005 SC 3460 : (2005) 7 SCC 300. 

35. Krishnaiah v Prasada Rao, AIR 2010 AP 19 : 2009 (6) Andh LD 195 (FB). 

36. Laxmidas Devidas Kapadia v Mathuradas Dwarkadas, (1955) 57 Bom LR 1118. 

37. United Western Bank Ltd v Marmago Steel Ltd, AIR 1999 Bom 202. 

38. Re Kodanda Ramaswami Vari Devastanam, AIR 1957 AP 950 : (1956) Andh WR G37 : (1956) Andh LT 351. 
39. Parshotam Parbhudas v Bai Moti, AIR 1963 Guj 30. 
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of O XXXVII, rules 1 and 2 by the Bombay High Court are inconsistent with section 27 of 
the CPC and are not therefore ultra vires the rule-making power of the high court under this 
section.“ The rules framed by the Nagpur High Court operate after the reorganisation of states 
within the area previously subject to the jurisdiction of that court, and have no application to 
other territories forming part of Madhya Pradesh.“ Clause (b) to proviso to O XXI, rule 90 
framed by the Allahabad High Court, requiring the applicant to deposit costs or give security 
for costs, is not in excess of the rule-making power under this section, as it relates to a matter 
of procedure.“ The second proviso to O XXXIX, rule 1, as amended by the Patna High Court 
providing that an injunction shall not be granted to restrain a sale or confirmation of a sale; 
or to restrain delivery of possession where the applicant cannot lawfully prefer a claim to the 
property or an objection to its attachment or sale, before the executing court, is within the 
rule-making power under this section.** 


The Full Bench of the Bombay High Court has held that for the purpose of regulating civil 
proceedings brought before it, the high court is empowered, under clause 37 of the Letters 
Patent, to make rules and orders provided that the court has to be guided in making such rules 
and orders as far as possible by the provisions of the CPC. The CPC provides section 122 
for the power of the high courts (not being courts of a judicial commissioner) to make rules 
regulating their own procedure and even to annul, alter or add to all or any of the rules of the 
First Schedule of the CPC. Even the high courts which are courts of a judicial commissioner 
are empowered to make rules under section 128 so as to provide matters including procedure 
in suits and also “delegation to any Registrar, Prothonotary or Master or other official of the 
Court of any judicial, quasi-judicial and non-judicial duties”. 


[s 122.9] Plaintiff represented through General Power of Attorney 


The requirement is that when General Power of Attorney-holder is representing the party, 
the judge is required to record in writing that he is permitted to appear and act on behalf of 


the party. In the instant case, the procedure prescribed under rule 32 of Civil Rules of Practice 
has been followed. 


When a person files a suit on behalf of the party, as a General Power of Attorney-holder, 
he enters into the shoes of that party, and except to the extent of personal knowledge, he is 
entitled to depose on other facts. In the instant case, what was relied upon by the plaintiffs is 
entirely documentary evidence, which are public documents and no personal knowledge was 
required to be pressed into service to establish the case of plaintiff. 


Under these circumstances, no presumption adverse to the interests of plaintiffs can be 
drawn.” 


[s 122.10] First hearing of suit—meaning 


The definition in rule 3(6) of the Civil Rules of Practice defines “first hearing” thus: 


‘First hearing’ includes the hearing of a suit for settlement of issues, and any adjournment 


thereof. 


40. Keshavlal Parbhudas Chokshi v Manubhai I Vyas, AIR 1968 Guj 223 : (1968) 9 Guj LR 177. 
41. Munnilal Kailash Chandra v Akabai, AIR 1960 MP 130: (1960) Jab LJ 514. 

42. Dhoom Chand Jain v Chaman Lal Gupta, AIR 1962 All 543 : (1962) All LJ 729. 

43. Radhamohan Sundara Mohapatra v Sura Dei, AIR 1962 Ori 181. 

44. Prem Siddha Coop Housing Society v High Power Committee-II, AIR 2016 Bom 253. 

45. Secretary to Govt of India, Minister of Defence, New Delhi v Indira Devi, AIR 2003 AP 329 (DB). 
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The word “first hearing” appears in the CPC in several places. Under O X, the court has the 
power to ascertain whether the allegations in the pleadings are admitted or denied at the first 
hearing of the suit. The oral examination of parties to elucidate matters in controversy is also 
permissible at the first hearing of the suit under O X, rule 2, CPC. Order XIII, rule 1, before 
the 1976 amendment, had dealt with the production of documentary evidence at first hearing. 
Since this led to some controversy, the words “first hearing” in the heading of O XIII, rule 1, 
were replaced by the words “at or before the settlement of the issues” and rule 1 was amended 
by replacing the words “at first hearing of the suit” with “at or before the settlement of the 
issues’. Order XIV, Code of CPC again contains the words “at the first hearing”. Order XIV, 
rule 1(5), deals with settlement of issues and this again uses the words “at the first hearing 
of the suit”. The court frames the issues for deciding the case right after examination under 
O X, rule 2, CPC, and hearing the parties or other pleaders and after reading the plaint and 
written statement at the first hearing of the suit. O XIV, rule 6, provides that the court need 
not frame and record issues where the defendant at the first hearing of the suit makes no 
defence. Therefore, the first hearing of the suit obviously extends up to the point issues are 
framed. If the defendant is set ex parte, the court does not frame or record issues. That is why 
the definition of “first hearing of the suit” is an inclusive definition. Under O XIV, the court is 
empowered to pronounce judgment at the first hearing of the suit if it appears that the parties 
are not at issue. In fact, the heading of O XV itself reads thus: “Disposal of the suit at the first 
hearing”. Then, sub-rule (3) of O XV deals with the manner in which suit shall be disposed 
where parties are at issue. The rule says that where issues have been framed, since parties are at 
issue, the court can still pronounce judgments, if, without further argument or evidence than 
the parties can at once adduce is required, the court may still proceed to determine such issues 
and pronounce judgments. If not, rule 2 requires the court to postpone the further hearing of 
the suit and thereafter, fix a date for production of further evidence or for further arguments 
as the case requires. The court is empowered to adopt the procedure under sub-rule (1) of 
rule 3 or sub-rule (2) irrespective of whether summons has been issued for the settlement 
of issues only or for the final disposal of the suit. But, if the summons has been issued for 
final disposal of the suit, then rule 4 provides that the court, in the absence of either party 
producing evidence on which he seeks to rely, may pronounce judgments or may after framing 
and recording issues, adjourn the suit for production of such evidence that is necessary for 
decision on those issues. Therefore, from this, it is clear that the first hearing of the suit can 
be any of the dates up to the date on which issues are actually framed and hence Civil Rules 
of Practice, rule 3(6) defines “first hearing” to include the date on which the suit is posed for 
hearing for settlement of issues at any adjourned date. So, the words “first hearing of the suit” 
may be extended to any date until the issues are actually settled. 


If the words “first hearing of the suit” is so understood, then under section 1 2(2) of the Tamil 
Nadu Court-fees and Suits Valuation Act, 1955, the defendant can plead either by written 
statement or otherwise the defence relating to improper valuation of suit or insufficiency of 
court fee before the first hearing of the suit. If the issues have been settled, the first stage before 
which the defendant could have raised his objection has passed.“ 


[s 122.11] Filing of Affidavit 


Since rule 59 of the Andhra Pradesh Civil Rule of Practice, 1990 does not mandate that 
the application has to be supported by the affidavit of the concerned petitioner and since there 


46. RC Sundravalli v TD Shakila, AIR 2002 Mad 82. 
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is no provision in the rules which mandates that the applications filed without the affidavit 
sworn to by the party concerned should not be entertained, the fact that the respondent did 
not swear the affidavit in support of the application is not of any consequence.” 


There is no legal bar in giving the affidavit by the pleader’s clerk himself in support of 
the petition filed in this case seeking to set aside the ex parte decree. There is no legal bar, as 
discussed above, to give the affidavit either by the counsel or by his clerk or by some third 
party, on behalf of the party, who is filing the petition. Who should give the affidavit in 
support of a particular interlocutory application, of course, depends upon the facts peculiar 
in each case. Therefore the observation of the court below that the affidavit has not been filed 
by the party himself and in consequence thereof, the petition should fail, cannot, therefore, 
legally be sustained.*® 


A combined reading of the rules 59, 54 and 48 of Civil Rules of Practice prescribed by 
the high court with the previous approval of the Governor of Andhra Pradesh, shows that 
the interlocutory application need not necessarily be signed by the party himself. It can 
either be signed by the party himself or his counsel. Every interlocutory application shall 
be accompanied by an affidavit, which affidavit should contain the statement of facts made 
on information or belief of the deponent and the source or ground of such information or 
belief. Nowhere has it been mentioned that the affidavit filed in support of the petition shall 
be given by the party himself. Anybody who is conversant with the statement of facts which 
are necessary to be furnished for maintaining an interlocutory application can therefore give 


the affidavit.‘ 


The practice of advocate filing his affidavit in a petition filed under Order 9, Rule 9 
CPC is totally wrong and illegal. Such practice has to be deprecated. Order 9, Rule 9 
or Order 9, Rule 13, CPC contemplates that the application has to be filed by the party 
concerned only and not by the counsel. The counsel only is permitted to represent his 
client, he cannot step into the shoes of a client. Admittedly this order passed by the learned 
judge is totally wrong and illegal. But any way this practice is prevalent in the State of 
Andhra Pradesh. Therefore, as an exception this time the order is sustained. All concerned 
should note the law laid down by this Court. Under these circumstances only this Court 
does not wish to interfere with the said order.*° 


With reference to Andhra Pradesh Civil Rules of Practice, 1990, rules 59, 54, 48 in 
interlocutory applications, affidavit, can be signed either by party himself or by an advocate or 
anybody, including the clerk of the advocate, who is conversant with statement of facts, which 
are necessary to be furnished for maintaining interlocutory application.”' 


The Kerala High Court has held that the language of rule 27(1) of the Civil Rules of 
Practice does not admit of any doubt that the pleader accepting the vaka/at is not entitled to 
attest the vakalat despite him personally knowing the executant and making an endorsement 
regarding the same on the vakalat. It was further hold that the corresponding rule in the 
Criminal Rules of Practice, which permit the pleader accepting vakalat to attest the same, 
is irrelevant.” 
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[s 122.12] Subsistence Allowance and Travelling Allowance to Witness 


About payment of witness of subsistence allowance and travel allowance the provisions of 
law designed in the civil rules of practice relating to payment of witness is far from satisfactory 
and requires a thorough review.’ 


[s 122.13] Appeal Against Order of Registrar — Delhi High Court Rules 
Appeal would lie under rule 4 of the Delhi High Court (Original Side) Rules, 1967 against 


any order made by the registrar under rule 3, irrespective of fact whether any appeal has been 
provided under CPC or the Delhi High Court Act, 1966.” 


[s 122.14] Death of party 


The judgment should contain full particulars of the parties and decree has to follow 
the judgment. In case name of a deceased party (originally impleaded) is washed off while 
substituting legal representatives, it is likely to mislead as it shall not be possible in future 
to ascertain extent of rights to be determined with respect to the estate of a deceased party. 
When a person dies, right of substitution is not on the basis of succession, but a person, who 
is competent to represent the estate of a deceased party and has no interest adverse to the 
deceased's estate will be permitted to be substituted as his legal representative. 


To ensure to keep the record straight and to avoid misconception and/or ambiguity in 
future; statutory provisions specifically provide that when a party to a suit/proceeding dies, a 
note be made to that effect against said party and “legal representatives” be brought on record 


as per rule 37, General Rules (Civil) and Allahabad High Court Rules. 


It, therefore, naturally follows that in an application for substitution of legal representatives, 
prayer for deletion/striking off/or washing off/to erase/removal of the name of “deceased party” 
on record, is misconceived, untenable and not approved in law, prayer to the above effect in 
the amendment application for substitution of legal representatives is totally misconceived and 
cannot be legally allowed. It is not permissible in law to erase the name of original deceased 
party and to do the contrary is also being uncalled for. 


Once party is impleaded and/or brought on record, proceedings started must be concluded 
with their names and continue till perpetuity. In the matter of death of any such party, in case 
of substitution of legal representative “on an application made in that behalf, court shall cause 
legal representative of the deceased, plaintiff/defendant to be made a party to proceed with the 
suit” “and if legal representatives are not to be substituted, then a note shall be made against a 
party of his death, but in no case the name of the deceased party shall be deleted or removed 


or struck-off”.» 


[S 123] Constitution of Rule Committees in certain ~[States].—(1) A 
Committee to be called the Rule Committee, shall be constituted at *’[the town 


53. Tippanna v Ghanshyam, AIR 2004 Kant 446. 


54. Akash Gupta v Frankfinn Institute of AIR Hostess Training, AIR 2006 Del 325 : 2006 (127) DLT 
188 : (2007) AIHC (NOC 81) 35. ` " to a is 

55. New Okhla Industrial Development Authority v Pooran Singh, AIR 2004 All 218 (DB). 

56. Substituted for “Provinces” by AO 1950. — 


57. Substituted by Act 13 of 1916, section 2 and Sch for “each of the towns of Calcutta, Madras, Bombay, 
Allahabad, Lahore and Rangoon”. 
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which is the usual place of sitting of each of the High Courts **[***] referred to in 
section 122]. 


(2) Each such Committee shall consist of the following persons, namely:— 


(a) three Judges of the High Court established at the town at which such 
Committee is constituted, one of whom at least has served as a District 
Judge or *[{***] a Divisional Judge for three years, 
f(b) two legal practitioners enrolled in that Court,] 


®![(c)] a Judge of a Civil Court subordinate to the High Court, ©[***] 

sd el ed! 

(3) The members of each Committee shall be appointed by the [High Court], 
which shall also nominate one of their number to be President: 

be dy * P) 

(4) Each member of any such Committee shall hold office for such period as may 
be prescribed by the *’ [High Court] in this behalf; and whenever any member retires, 
resigns, dies or ceases to reside in the State in which the Committee was constituted, 


or becomes incapable of acting as a member of the Committee, the said ° [High 
Court] may appoint another person to be a member in his stead. 


(5) There shall be a Secretary to each such Committee who shall be appointed by 
the {High Court] and shall receive such remuneration as may be provided in this 


behalf [by the State Government]. 


SYNOPSIS 


[s 123.1] State Amendments 


[s 123.1] State Amendments 


Assam and Nagaland.—The following amendments were made by CPC (Assam 
Amendment) Act, 1953 (Assam Act 8 of 1953), S. 2, dated 18 April 1953 and Nagaland 
Act 27 of 1962 (w.e.f. 1-12-1963). 


For clause (a) of sub-section (2) of section 123 substitute the following clause namely,— 


“(a) three judges of the High Court established at the town at which such committee 
is constituted, provided that the Chief Justice may appoint only two Judges of the 


58. The words “and of the Chief Court” omitted by Act 11 of 1923, section 3 and Sch IH. These words were 
again inserted by Act 32 of 1925, and subsequently omitted by the AO 1948. 

59. The brackets and words “(in Burma)” repealed by Act 11 of 1923, section 3 and Sch II. 

60. Substituted by Act 2 of 1951, section 16, for clauses (b) and (c). i 

61. Clauses (d) and (e) re-lettered as clauses (c) and (d) respectively by Act 2 of 1951, section 16 (w.e.f. 1-4-1961). 

62. The word “and” omitted by Act 38 of 1978, section 3 and Sch II. (w.e.f. 26-11-1978). 

63. Clauses (d) and (e) re-lettered as clauses (c) and (d) respectively by Act 2 of 1951, section 16 (w.e.f. 1-4-1961). 

64. Clause (d) omitted by Act 38 of 1978, section 3 and Sch II (w.e.f. 26-11-1978) 

65. Substituted by Act 104 of 1976, section 44 for “Chief Justice or Chief Judge” (w.e.f. 1-2-1977). 

66. Proviso omitted by Act 104 of 1976, section 44 (w.e.f. 1-2-1977). 

67. Substituted by Act 104 of 1976, section 44 for “Chief Justice or Chief Judge” (w.e.f. 1-2-1977). 

68. Substituted by Act 104 of 1976, section 44, for “Chief Justice or Chief Judge” (w.e.f. 1 -2-1977). 

69. Substituted by Act 104 of 1976, section 44 for “Chief Justice or Chief Judge” (w.e.f. 1-2-1977). 

70. Substituted by AO 1937 for “by the G.G. in C. or by the L.G., as the case may be”. 
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High Court on the Committee if the number of Judges of the High Court does not exceed 

three”. 
Tamil Nadu.—The following amendments were made by Tamil Nadu Act 15 of 1970, 
section 2, dated 10 June 1970. 
(i) In sub-section (2), in clause (b) for the words “two legal practitioners” substitute 
the words “three legal practitioners”. 
(ii) In clause (d), omit the word “Madras” -Tamil Nadu Act (15 of 1970) ( 10 June 
1970) 
Sikkim.—The following modifications were made by Gazette of India, dated 
18 October 1982, Part II, section 3(ii), Extra., page 2 (No. 476). 


In its extension to the State of Sikkim omit Section 123. 


[s 123.2] Amendments to the Section 


The Amendment Act, 1976 leaves sub-sections 1 and 2 of the section intact. Under 
sub-section 3 of the section, as it stood before the amendment, the members of the rules 
committee were appointed by the chief justice or the chief judge as the case may be. There 
was also a proviso to sub-section 3 which provided that if the Chief Justice or the Chief Judge 
were elected to be a member of the committee, the number of other judges appointed to be 
the members, should be two and the chief justice or the chief judge should be the president 
of the committee. In view of the amendment that the members of the committee shall be 
appointed by the high court and not by the chief justice or the chief judge, there can no longer 
be any possibility of the chief justice or the chief judge electing to be a member and then acting 
as the president of the committee. In consonance with the amendment of sub-section 3, the 
proviso thereto is now omitted. Since it will be the high court and not the chief justice who is 
the appointing authority the words “Chief Justice” or “Chief Judge” appearing in sub-sections 4 
and 5 are replaced by the words “High Court”. 


[S 124] Committee to report to High Court.—Every Rule Committee shall 
make a report to the High Court established at the town at which it is constituted on 
any proposal to annul, alter or add to the rules in the First Schedule or to make new 
rules; and before making any rules under section 122 of the High Court shall take 


such report into consideration. 


SYNOPSIS 
[s 124.1] State Amendment [s 124.2] Rule Committee 


[s 124.1] State Amendment 


Sikkim.—The following modifications were made by Gazette of India, dated 18 October 
1982, Part II, section 3(ii), Extra., page 2 (No. 476). 


In its extension to the State of Sikkim, omit section 124. 


[s 124.2] Rule Committee 


The provisions as to rule committees apply to rules to be made under section 122. Rules 
under that section can only be made after the High Courts have taken the opinion of the rules 
committee attached to them. 
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[S 125] Power of other High Courts to make rules.—High Courts, other 
than the Courts specified in section 122, may exercise the powers conferred by that 
section in such manner and subject to such conditions ’![as (the State Government] 
may determine]: 


Provided that any such High Court may, after previous publication, make a rule 
extending within the local limits of its jurisdiction any rules which have been made 
by any other High Court. 


SYNOPSIS 


[s 125.1] Rules Should not be Inconsistent....... 1505 


[s 125.2] Rules for Referring Matter to 
Lok Adalat, Arbitration.............:00:0000 


[s 125.1] Rules Should not be Inconsistent 


Rules under this section should not be inconsistent with the provisions in the body of this 


oa we 


[s 125.2] Rules for Referring Matter to Lok Adalat, Arbitration 


One of the modes to which the dispute can be referred is arbitration. Section 89(2) provides 
that where a dispute has been referred for arbitration or conciliation, the provisions of the 
Arbitration and Conciliation Act, 1996 (Arbitration Act) shall apply as if the proceedings 
for arbitration or conciliation were referred for settlement under the provisions of 1996 Act. 
Section 8 of the Arbitration Act deals with the power to refer parties to arbitration where there 
is arbitration agreement.” The Arbitration Act, however, does not contemplate a situation 
as in section 89 of the CPC where the court asks the parties to choose one or other ADRs 
including arbitration and the parties choose arbitration as their option. Of course, the parties 
have to agree for arbitration. Section 82 of the Arbitration Act enables the high court to make 
rules consistent with this Act as to all proceedings before the court under the Arbitration Act. 
Section 84 enables the Central Government to make rules for carrying out the provisions of 
the Act. The procedure for option to arbitration among four ADRs is not contemplated by 
the Arbitration Act, and, therefore, section 82 or section 84 has no applicability where parties 
agree to go for arbitration under section 89 of the CPC. For the purposes of section 89 and 
O X, rules 1A, 1B and IC, the relevant sections in Pt X of the CPC enable the high court to 
frame rules. If reference is made to arbitration under section 89 of the CPC, Arbitration Act 
would apply only from the stage after reference and not before the stage of reference when 
options under section 89 are given by the court and chosen by the parties. On the same 
analogy, the Arbitration Act in relation to conciliation would apply only after the stage of 
reference to conciliation. The Arbitration Act does not deal with a situation where after a suit 
is filed, the court requires a party to choose one or other ADRs including conciliation. Thus, 
for conciliation also, rules can be made under Pt X of the CPC for purposes of procedure 


71. Substituted by CPC (Amendment) Act 38 of 1920, section 2 and Sch I, Pt I for “as the G.G. in C. may 
determine”. 

72. Substituted by the AO 1937 for “in the case of the Court of the Judicial Commissioner of Coorg. the 
G.G. in C. and in other cases the L.G.” 

73. See section 128, and contrast section 129. As to sanction, see section 126. 

74. Salem Advocate Bar Association, Tamil Nadu v UOI, AIR 2005 SC 3353 : (2005) 6 SCC 344. See also 
P Anand Gajapathi Raju v PVG Raju, AIR 2000 SC 1886 : AIR 2000 SCW 1489 : (2000) 4 SCC 539. 
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for opting for “conciliation” and up to the stage of reference to conciliation. Thus, there is 
no impediment in the ADR rules being framed in relation to civil court as contemplated in 
section 89 upto the stage of reference to ADR. The Arbitration Act comes into play only after 
the stage of reference, up to the award. Applying the same analogy, the Legal Services Authority 
Act, 1987 or the rules framed thereunder by the state governments cannot act as impediment 
in the high court making rules under Pt X of the CPC covering the manner in which option 
to Lok Adalat can be made being one of the modes provided in section 89, The Legal Services 
Authority Act, 1987 also does not deal with the aspect of exercising option to one of the four 
ADR methods mentioned in section 89. Section 89 makes applicable the Arbitration Act and 
the Legal Services Authority Act, 1987 from the stage after exercise of options and making of 
reference. 


A doubt was expressed about the applicability of ADR rules for dispute arising under the 
Family Courts Act, 1984 since that Act also contemplates rules to be made. It is, however, to 
be borne in mind that the Family Courts Act, 1984 applies the CPC for all proceedings before 
it. In this view, ADR rules made under the CPC can be applied to supplement the rules made 
under the Family Courts Act, 1984 and provide for ADR in so far as conciliation/mediation 
is concerned.” 


*[[S 126] Rules to be subject to approval.—Rules made under the foregoing 
provisions shall be subject to the previous approval of the Government of the State 
in which the Court whose procedure the rules regulate is situate or, if that Court is not 
situate in any “State, to the previous approval of ”*[Central Government].] 


. [S 127] Publication of rules.—Rules so made and ” [approved] shall be published 
in the *°[Official Gazette], and shall from the date of publication or from such other 
date as may be specified have the same force and effect, within the local limits of the 


jurisdiction of the High Court which made them, as if they had been contained in the 
First Schedule. 


' [S 128] Matters for which rules may provide.—(1) Such rules shall be not 
inconsistent with the provisions in the body of this Code, but, subject thereto, may 
provide for any matters relating to the procedure of Civil Courts. 


(2) In particular, and without prejudice to the generality of the powers conferred 
by earn (1), such rules may provide for all or any of the following matters, 
namely: — 


(a) the service of summons, notices and other processes by post or in any other 
manner either generally or in any specified areas, and the proof of such 
service; 


75. Salem Advocate Bar Association, Tamil Nadu v UOI, AIR 2005 SC 3353: (2005) 6 SCC 344. 

76. Substituted by the AO 1937, for section 126. . 

77. Substituted for “Province” by AO, 1950. 

78. Substituted by the AO 1950, for “Governor General”. 

79. Substituted by Act 24 of 1917, section 2 and Sch I, for “sanctioned”. 

80. Substituted by the AO 1937, for “Gazette of India or in the local Official Gazette, as the case may be”. 
Strictly the substitution would read “Official Gazette or in the Official Gazette, as the case may be”, but 
the latter words have been omitted as being redundant. » 
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(b) 


(g) 
(h) 
(i) 


(j) 


the maintenance and custody, while under attachment, of live-stock and 
other movable property, the fees payable for such maintenance and custody, 
the sale of such live-stock and property, and the proceeds of such sale; 


procedure in suits by way of counter-claim, and the valuation of such suits 
for the purposes of jurisdiction; 


procedure in garnishee and charging orders either in addition to, or in 
substitution for, the attachment and sale of debts; 


procedure where the defendant claims to be entitled to contribution or 
indemnity over against any person whether a party to the suit or not; 


summary procedure— 

(i) in suits in which the plaintiff seeks only to recover a debt or liquidated 
demand in money payable by the defendant, with or without interest, 
arising— 
on a contract express or implied; or 


on an enactment where the sum sought to be recovered is a fixed sum 
of money or in the nature of a debt other than a penalty; or 


on a guarantee, where the claim against the principal is in respect of a 
debt or a liquidated demand only; or 


on a trust; or 


(ii) in suits for the recovery of immovable property, with or without a 
claim for rent or mense profits, by a landlord against a tenant whose 
term has expired or has been duly determined by notice to quit, or has 
become liable to forfeiture for non-payment of rent, or against persons 
claiming under such tenant; 


procedure by way of originating summons; 
consolidation of suits, appeals and other proceedings; 


delegation to any Registrar, Prothonotary or Master or other official of the 
Court of any judicial, quasi-judicial and non-judicial duties; and 


all forms, registers, books, entries and accounts which may be necessary or 
desirable for the transaction of the business of Civil Courts. 


[S 129] Power of High Courts to make rules as to their original civil 
procedure.—Notwithstanding anything in this Code, any High Court *'[not being 
the Court of a Judicial Commissioner] may make such rules not inconsistent with the 
Letters Patent ® [or order] *’[or other law] establishing it to regulate its own procedure 
in the exercise of its original civil jurisdiction as it shall think fit, and nothing herein 
contained shall affect the validity of any such rules in force at the commencement of 


this Code. 


81. Substituted by the Adaption of Laws (No. 2) Order 1956 for “for a Part A State or a Part B State”. 
82. Inserted by the AO 1950. 
83. Inserted. by Act 2 of 1951, section 17 (w.e.f. 1-4-1951). 
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LOOS C __—_—_—_—— 


O 
SYNOPSIS 


[s 129.1] Changes in the section ......+.++s-sseeese 1508 | [s 129.7] Letter Patent Not Subordinate 

[s 129.2] Effect of 1976 Amending Act........-.+: 1508 Legislation to the Code of Civil 

[s 129.3] Section 122 and Section 129 ........:+++ 1508 Procedure, 1908 ..52:j5scsckscs.......5-5 1511 
[s 129.4] Non-obstante clause ...........s:ssssereerenee 1509 | [s 129.8] Plea as to Jurisdiction of High Court — 
[5129.5] Purpose ...s.scssrecseseseeeerreesrssessenenennsnenens 1509 Two Inconsistent Decisions................ 1512 
[s 129.6] Rules as to Original Civil Procedure [s 129.9] Power of High Court to Frame 


of High Courts.........cssesssscnsssseatesreanass 1509 Rules for Trial of Election Petition ..... 1512 


[s 129.1] Changes in the section 


The words “not being the court of a Judicial Commissioner’ were substituted for the words 
“for a Part A State or a Part B State”. 


[s 129.2] Effect of 1976 Amending Act 


Section 97(1) of the Code of Civil Procedure (Amendment) Act, 1976 (Amending Act, 
1976) reads thus: 


Any amendment made, or any provision inserted in the principal Act by State 
Legislature or a High Court before the commencement of this Act shall except insofar 
as such amendment or provision is consistent with the provisions of the principal Act as 
amended by this Act, stand repealed. 


It is obvious that what was done by section 97(1) of the Amending Act, 1976 was to sweep 
away amendments made or provisions inserted in the principal Act by the state legislature, 
or the high court in exercise of its delegated powers of legislation, and to declare that all such 
amendments inconsistent with the provisions of the CPC would stand repealed. Section 129 
is neither an amendment made by the state legislature, nor by the high court, and as such, it 
does not get overridden by section 97(1) of the Amending Act, 1976. 

... The object of Section 97 of the Amending Act appears to be that on and after February 
1, 1977 throughout India wherever the Code was in force there should be same procedural 
law in operation in all the civil courts subject of course to any future local amendment 
that may be made either by the State legislature or by the High Court, as the case may 
be, in accordance with law. Until such amendment is made the Code as amended by the 
Amending Act alone should govern the procedure in civil courts which are governed by the 
Code. We are emphasising this in view of the decision of the Allahabad High Court which 


is now under appeal before us.’ 


Section 97 of the Amending Act, 1976, does not, in any way, affect the special hierarchical 
status given to the proceedings before the chartered high courts on its original side. It was 
merely intended to standardise and make uniform the law as to civil procedure in other civil 

86 
courts. 


[s 129.3] Section 122 and Section 129 


See notes under the same heading in section 122. 


84. Iridium India Telecom Ltd v Motorola Inc, AIR 2005 SC 514 : (2005) 2 SCC 145. 
85. Ganpat Giri v Second Additional District Judge, Ballia, AIR 1986 SC 589 : (1986) 1 SCC 615. 
86. Iridium India Telecom Ltd v Motorola Inc, AIR 2005 SC 514 : (2005) 2 SCC 145. 
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[s 129.4] Non-obstante clause 


Section 129 begins with a non-obstante clause and seems to suggest something to the 
contrary. At least as far as chartered high courts are concerned, section 129 seems to invest 
them with the power to make rules with regard to the regulation of their own procedure, 
which may be inconsistent with the CPC itself, as long as such rules are consistent with the 
Letters Patent establishing the high courts. The section also ends with the words: “nothing 
herein contained shall affect the validity of any such rules in force at the commencement of 


this Code”.*” 


Taking into account the extrinsic evidence, i.e., the historical circumstances in which 
the precursor of section 129 was introduced into the Code of Civil Procedure, 1882 by a 
specific amendment made in 1895, the non-obstante clause used in section 129 is not merely 
declaratory, but indicative of Parliament's intention to prevent the application of the CPC in 
respect of civil proceedings on the original side of the high courts." 


[s 129.5] Purpose 


Far from doing away with the Letters Patent, the Amending Act of 2002 has left unscathed 
the provisions of section 129 and what follows therefrom.” 


The purpose of retaining section 129 in the present form is exactly the purpose for which it 
was inserted, in the first place, in the Code of Civil Procedure 1882 by Amending Act No 13 of 
1895, namely, “to recognise the practical expediency of leaving such high courts some latitude 
in the direction of adapting the provisions of the ordinary law to meet their requirements”, 
and further, “it had been found by experience that these provisions were not in all respects 
convenient in the case of original proceedings in those Courts’. The amendment, therefore, 
became necessary “to bring the Code into perfect harmony with the provisions of the Letters 
Patent and to enable the High Courts referred to regulate the exercise of their original civil 
jurisdiction accordingly” .”” 


[s 129.6] Rules as to Original Civil Procedure of High Courts 


Rules made under section 122 must not be inconsistent with the provisions in the body of 
CPC. Under section 129, any high court may make rules to regulate its own procedure in the 
exercise of its original civil jurisdiction. Such rules may not be consistent with the provisions 
in the body of the CPC, but they must not be inconsistent with the laws establishing it (Letter 
Patent or other law establishing the high court in question).”! 


The petition does not mention the names of the persons who attested the Will. However, as 
required by rule 374 of the Bombay High Court (Original Side) Rules 1980, the plaintiff has 
filed the original Will and annexed a copy thereof to the petition which mentions the names of 
two attesting witnesses. But that does not satisfy the requirement of proper pleadings regarding 
the Will having been duly attested. It is not enough to aver in the petition that Will was duly 
executed but it must be averred specifically that the Will was duly executed. Execution of 
document and attestation thereof are two different things. Execution of a document consists 


87. Iridium India Telecom Ltd v Motorola Inc, AIR 2005 SC 514 : (2005) 2 SCC 145. 
88. Iridium India Telecom Ltd v Motorola Inc, AIR 2005 SC 514 : (2005) 2 SCC 145. 
89. Iridium India Telecom Ltd v Motorola Inc, AIR 2005 SC 514 : (2005) 2 SCC 145. 
90. Iridium India Telecom Ltd v Motorola Inc, AIR 2005 SC 514 : (2005) 2 SCC 145. 
91. Shevaram Thadaram v Indian Oil Corp Ltd, AIR 1969 Bom 117 : (1968) 70 Bom LR 546. 
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of signing a document written of, read over and understood. It does not consist of merely 
signing a paper or document which are not required to be attested, but only those documents 
which law requires, are required to be attested by witnesses, for example, a mortgage deed and 
a Will. These documents cannot merely be executed but they necessarily have to be attested 
by witnesses. Attestation means the act of witnessing the executant signing the document 
and subscribing the name of witnesses in testimony of such fact. By attestation, it is meant 
that signing of the document to signify the attestor and his witness to the execution of the 


document.” 


Where a rule has been made by a high court under this section, the provisions of the CPC 
do not apply. Thus, the rules of the Calcutta High Court contain provisions for default of 
payment by an auction-purchaser at a sale under a mortgage decree on the original side of the 
high court and, therefore, O XXI, rule 86 does not apply to such sales.” But as the Calcutta 
rules contain no provision for setting aside a sale on deposit, the provisions of O XXI, rule 
89 do apply.” Likewise O IX, rule 5 is applicable to suits instituted on the original side of 
the High Court of Calcutta, as there is nothing in the rules framed by the high court which 
is repugnant to it, and therefore where the summons was returned unserved and the plaintiff 
failed to apply for fresh summons within three months, the suit was dismissed.” Except for 
the objection taken that the plaint had not been accompanied by an affidavit in support of the 
pleadings, it is nobody’s case that the plaint had not been otherwise verified in keeping with 
the unamended provisions of the CPC and rule 1 of Chapter VII of the Original Side Rules. 
In fact, as has been submitted at the Bar, the plaint was accepted, after due scrutiny and duly 
registered and only during the hearing of the appeal was such an objection raised. 


In a case from Himachal Pradesh, It was held that where the defendant did not file written 
statement even during the extended time allowed by the court, it would not mean that the 
defendant has lost his right to file the written statement after ninety days of the service of 
summons as provided under rule 1 of O VIII of the CPC, because O VIII, rule 1 is not 
applicable in suits filed in the Original side of High Court of Himachal Pradesh. Proceedings 
on Original side of high court shall be governed by Original Side Rules, 1997 even if one or 


more rules are inconsistent with the provisions of the CPC.” 


In a case under the Bombay High Court (Original Side) Rules, 1980, it has been held 
by the Supreme Court that where the respondent was a caveator in the beginning but later 
became a party to the suit, she was certainly an interested person in the suit. As such she 
would be entitled to certified copy of miscellaneous application which enacted out of the 
said suit, containing allegations of perjury against her adversary, the appellant. But by mere 
grant of certified copy, the respondent would not be entitled to participate in the perjury 
application. It was for the court to decide the issue as to whether the respondent can join the 
said proceedings.” 


Even though the amended provisions of O VI are attracted in the matter of filing of plaints 
in the original side of the Calcutta High Court on account of the reference made to O VI and 


92. P Ramachandran Nair v Suparna Tapan Das, AIR 2003 Bom 457. 

93. Gowal Das Sidany v Luchmi Chand Jhawar, AIR 1930 Cal 324 : (1930) ILR 57 Cal 106. 

94. Virjibun Dass Moolji v Bissesswar Lal Hargovind, AIR 1921 Cal 169 : (1921) 48 Cal 69 : (1919-20) 24 
Cal WN 1032. 

95. Shaw & Co v Sisir Mukherjee, AIR 1954 Cal 369 : (1956) 1 Cal 187 : (1953-54) 58 Cal WN 327. 

96. Shobit Construction v TK International Ltd., AIR 2006 HP 4 : (2006) AIHC 725. 

97. Ila Vipan Pandya (3) v Smita Ambalal Patel, AIR 2008 SC 2183 : (2008) 7 SCC 435. 
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rule 1 of Chapter VII of the Original Side Rules, non-compliance thereof at the initial stage 
did not render the suit non-est.° 


In the case of arrest of a ship/vessel, it is usual and common practice to issue warrant 
of arrest if the affidavit filed under rule 4 of Calcutta High Court Rules (Original Side) 
contains all particulars required. Thus, it cannot be said that arrest of the ship was obtained by 
plaintiffs suppressing material facts which would warrant stay of admiralty suit by the court.” 
Considering article 3(1) of the Brussels Convention, 1952 and also rule 52 of the Colonial 
Courts of Admiralty Act, 1890 (53-54 victoria, ch 27), Bombay High Court (Original Side) 
Rules, 1957 and also rule 367 of the Rules of the High Court of Bombay (Original Side) 1957. 
The claimant was liable in damages for wrongful arrest of the ship. It was also stated that the 
wrongful arrest caused irreparable loss and damages to the ship owner. Therefore, the plaintiff 
was liable to compensate the defendant as the arrest of the ship was found to be wrongful, 
and was liable to pay damages to defendant for wrongful arrest. The wrongful arrest caused 
irreparable loss and damages to the ship owner.'® 


Where in a suit invoking admiralty jurisdiction, order of arrest and state of vessel directing 
advocate commissioner to disburse expenditure amount and deposit remaining amount in 
High Court, subsequent suit invoking admiralty jurisdiction was filed in another high court — 
order of attachment was passed in subsequent suit, there was failure of plaintiff in subsequent 
suit to bring to notice of court, that the other high court had already seized the matter, and 
such suit in that high court was filed much earlier, it was held that claim should be filed by 
plaintiff under O XLII, rule 11 of Madras High Court Rules.'°! 


In a suit based on contract for insurance premia for a “fleet”, where the term of contract of 
insurance policy provided for exercising lien on any member of the fleet jointly or severally, and 
the insurance premium for each ship in the fleet was also capable of being identified separately, 
then, the plaintiff could maintain action in personam and seek reliefs in those proceedings 
against the “fleet” but action im rem in respect of ship constituting fleet is not maintainable. 


A rule made by the Bombay High Court under this section empowers the court to make a 
pay order enforceable as a decree for the payment of the taxed costs of an attorney. This rule is 
valid and the pay order may be transferred for execution to another court. 


[s 129.7] Letter Patent Not Subordinate Legislation to the Code of Civil 
Procedure, 1908 


Are the Letters Patent, and the rules made thereunder by the high court for regulating its 
procedure on the original side, subordinate legislation and, therefore, must give way to the 
superior legislation, namely, the substantive provisions of the CPC? There are two difficulties 
in accepting this argument. In the first place, section 2(18) of the CPC defines “rules” to mean 
“rules and forms contained in the First Schedule or made under section 122 or section 125”. 
The conspicuous absence of reference to the rules regulating the procedure to be followed 
on the original side of a chartered high court makes it clear that those rules are not rules as 


98. Vidyawati Gupta v Bhakti Hari Nayak, AIR 2006 SC 1194 : (2006) 2 SCC 777 : (2006) 2 AWC 1580 
(SC) : (2006) 2 CTC 146. 
99. Mayer (HK) Ltd v Owners & Parties, Vessel MV Fortune Express, AIR 2006 SC 1828 : (2006) 3 SCC 100. 
100. MV Asean Jade v Jaisu Shipping Com Put Ltd, AIR 2003 Guj 241. 
101. Petromarine Products Ltd v Ocean Marine Services Co Ltd, AIR 2004 Mad 498 (DB). 
102. Liverpool & London Steamship Protection and Indemnity Association Ltd v MT Symphony, AIR 2003 Bom 417. 
103. Shiv Dial Bakhtawar Lal v Kanga & Co, AIR 1936 Lah 369. 
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defined in the CPC. Secondly, it is not possible to accept that the Letters Patent and rules made 
thereunder, which are recognized and specifically protected by section 129, are relegated to a 
subordinate status. °‘ 


To submit that a Letters Patent is a subordinate piece of legislation is to not understand 
the true nature of a Letters Patent. As has been held in Vinita Khanolkar’s case!” and Sharda 
Devi’ case, a Letters Patent is the charter of the high court. As held in Shah Babulal Khimajis 
case'” a Letters Patent is the specific law under which a high court derives its powers. It is 
not any subordinate piece of legislation. As set out in aforementioned two cases, a Letters 
Patent cannot be excluded by implication. Further, it is settled law that between a special law 
and a general law the special law will always prevail. A Letters Patent is a special law for the 
concerned high court. The CPC is a general law applicable to all courts. It is well-settled law, 
that in the event of a conflict between a special law and a general law, the special law must 
always prevail.’ 


[s 129.8] Plea as to Jurisdiction of High Court — Two Inconsistent Decisions 


The trial court has negatived the plea relating to lack of jurisdiction apparently on the 
finding that the entire cause of action arose within the jurisdiction of Madras High Court. If 
the contention of the appellant would be accepted now, it would give rise to two inconsistent 
decisions. So far as principal amount (subject to the question of adjustment of amount already 
paid) is concerned, it will be taken as if the court had jurisdiction, whereas, so far as other 
contentions are concerned, such as grant of interest at a higher rate and the adjustment of 
amount paid first towards principal would give rise to another inconsistent finding to the 
effect that the Madras High Court did not have jurisdiction to deal with the suit in the absence 
of any leave as contemplated under clause 12 of the Letters Patent. Obviously, the court 
cannot countenance such a contention which would give rise to two inconsistent conclusions. 
Therefore, the contention of the appellant, so far as jurisdiction is concerned, is bound to be 
rejected, 1° . 


[s 129.9] Power of High Court to Frame Rules for Trial of Election Petition 


There is no provision in the Representation of the Peoples Act, 1951 which empowers the 
high court to frame the rules governing the procedure of trials before the high court. However, 
the high court is not entirely powerless in the matter of framing the rules of procedure. 
Article 225 of the Constitution of India confers powers on the high court, inter alia, to make 
rules of court for the purpose of hearing, trying and deciding any matter lying within the 
jurisdiction of the high court. The high court can thus frame rules of procedure regarding the 
trial of election petitions under Article 225 of the Constitution of India. This source of power 
emanates from the Constitution of India and, is therefore, very potent. Section 129 of the 
CPC is another source of power of high court to make rules to regulate its own procedure in 


104. Iridium India Telecom Ltd v Motorola Inc, AIR 2005 SC 514: (2005) 2 SCC 145: PS Santhappan v Andhra 
Bank Ltd, AIR 2004 SC 5152: (2004) 11 SCC 672 : AIR 2004 SCW 5934 : (2004) JT 8 SC 464. 

105. Vinita M Khanolkar v Pragna M Pai, AIR 1998 SC 424 : (1998) 1 SCC 500 : AIR 1997 SCW 
4415 : (1997) JT 9 SC 490 : (1997) (7) Scale 356. 

106. Sharda Devi v State of Bihar, AIR 2002 SC 1357 : (2002) 3 SCC 705 : (2002) 2 SCR 404 : AIR 2002 
SCW 86 : (2002) JT 3 SC 43 : AIR 2002 Jhat HGR 511. 

107. Shah Babulal Khimji v Jayaben D Kania, AIR 1981 SC 1786 : (1982) 1 SCR 187. 

108. Iridium India Telecom Ltd v Motorola Inc, AIR 2005 SC 514: (2005) 2 SCC 145. 

109. Andhra Bank Financial Services Ltd v Tamil Nadu Newsprint & Paper Ltd, AIR 2006 Mad 276 (DB). 
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the exercise of its original civil jurisdiction. This will include election petitions also as they are 
tried in the original civil jurisdiction of the high court.''® 


[[S 130] Power of other High Courts to make rules as to matters other than 
procedure.—A High Court ''’[not being a High Court to which section 129 applies] 
may, with the previous approval of the '!*State Government, make with respect to 
any matter other than procedure any rule which a High Court '“[for a '![***] a 
State] might under ''°[Article 227 of the Constitution], make with respect to any 
such matter for any part of the territories under its jurisdiction which is not included 
within the limits of a presidency-town. ] 


[s 130.1] Changes in the Section 


By the Adaptation of Laws Order 1956, for the words “for a Part A State”, the words “for 
a State” were substituted. 


[S 131] Publication of rules.—Rules made in accordance with section 129 or 
section 130 shall be published in the ''’[Official Gazette], and shall from the date of 
publication or from such other date as may be specified have the force of law. 


[s 131.1] Date of Publication 


The rules referred to in this section have the force of law from the date of publication.!'8 


110. Kailash v Nanhku, AIR 2005 SC 2441 : (2005) 4 SCC 480. 

111. Substituted by the AO 1937, for section 130. 

112. Substituted by the AO 1950, for “not constituted by His Majesty by Letters Patent”. 

113. Substituted for “Provincial Government” by ibid. 

114. Substituted by the AO 1950, for “so constituted”. 

115. The words and letter “Part A” omitted by the Adaptation of Laws (No 2) Order, 1956. 

116. Substituted by the AO 1950, for “section 224 of the Government of India Act, 1935”. 

117. Substituted by the AO 1937, for “Gazette of India or in the local Official Gazette, as the case may be” 
Strictly the substitution would read “Official Gazette or in the Official Gazette, as the case may be” but 
the latter words have been omitted as being redundant. 


118. Baijnath v Doolarey Hajam, AIR 1928 All 708 : (1928) ILR 50 All 865. 
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PART XI 
MISCELLANEOUS 


[S 132] Exemption of certain women from personal appearance.— (1) Women 
who, according to the customs and manners of the country, ought not to be compelled 
to appear in public shall be exempt from personal appearance in Court. 


(2) Nothing herein contained shall be deemed to exempt such women from arrest 
in execution of civil process in any case in which the arrest of women is not prohibited 


by this Code. 


SYNOPSIS 


Ís 132.1} Appearance in Court... s gia 
[s 132.2) “Custom and Manners of 
the Cam srei 


[s 132.3] “Personal appearance” and 
“personal atrendance”.......0..........0... 1516 


[s 132.1] Appearance in Court 


Whether the woman is a pardanashin is a question of fact, which must, if in dispute, be 
decided on evidence adduced.' When once it is found that the woman is a pardanashin, then 
she is entitled, as a matter of course, to be examined on commission, unless the application is 
made mala fide and amounts to an abuse of the process of court.’ It is not a ground for refusing 
to issue a commission to examine a pardanashin lady that the application has been delayed,’ or 
that she has appeared in public in her father’s village, unless she is shown to have abandoned 
the custom of parda.* But it has been held that a change in the mode of life of a particular 
lady can be taken into consideration in exercising a discretion in the grant of the application 
for examination on commission.’ The fact that the junior wife of a Muslim does not observe 
gosha, does not mean that his senior wife has also done so, so as to disenable her from claiming 
exemption under this section.° This section provides for exemption of pardanashin ladies from 
personal appearance in court but not from, attendance in court. The word “appearance” means 
that a pardanashin lady shall not be compelled to come forth into view or to become visible to 


Motibai v Champalal, AIR 1957 MB 184. 

Mahomed Ismail v Wazir Bibi Saheba, (1951) ILR Mad 311 : (1951) Mad 433 : (1950) 2 Mad LJ 385 : 64 
LW 1057; Mohomed Thambi v Sheik Farid, (1915) 2 Mad LJ 524; Chandrani Bahoo v Hukumchand, 
AIR 1953 Ngp 37; Gyarsibai v Mangilal, AIR 1958 MP 25. 


Ne 


3. Chandrani Bahoo v Hukumchand, AIR 1953 Ngp 37. 

4. Rahuria Ramkali Kuer v Chhathoo Singh, AIR 1961 Pat 210; Katheesakutty v Ibrayan, (1961) Ker LJ 
502 : (1961) Ker LT 433; Akasam Peda Sanyasi v Prabhakara Murty, AIR 1961 AP 222. 

5. Motibai v Champalal, AIR 1957 MB 184. 


6. Talkis Beevi v Jubeda Beevi, AIR 1972 Mad 29 : (1971) 2 Mad LJ 130. 
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the public gaze. The court, therefore, has power to order a pardanashin lady to give sie 
in court provided she is not compelled to come forth into view or to become visible to the 


public gaze.’ 


[s 132.2] “Custom and Manners of the Country” 


The phrase “custom and manners of the country” mean current custom and manners not of 
the country as a whole but of the particular community, class or section to which the woman 
. . . . 8 
belongs, or, it may be of a particular locality, but not of any particular person. 


[s 132.3] “Personal appearance” and “personal attendance” 
The Allahabad High Court has held that the words “personal appearance” mean “personal 


attendance” and that a pardanashin lady cannot be compelled to attend court either as a 
party or as a witness.” The Madras High Court has also held that whatever the etymological 
difference between the words “attendance” and “appearance”, the Code of Civil Procedure, 
1908 makes no distinction between them.!° 


[S 133] Exemption of other persons.—''[(1) The following persons shall be 


entitled to exemption from personal appearance in Court, namely:— 
(2) the President of India; 
(zi) the Vice-President of India; 
(zzz) the Speaker of the House of the People; 
(iv) the Ministers of the Union; 
(v) the Judges of the Supreme Court; 
(vi) the Governors of States and the administrators of Union territories; 
(vit) the Speakers of the State Legislative Assemblies; 
(viii) the Chairman of the State Legislative Councils; 
(ix) the Ministers of States; 
(x) the Judges of the High Courts; and 
(xz) the persons to whom Section 87B applies. ] 
1212) x * R] 


7. Re Bilasroy, AIR 1929 Cal 528 : (1929) 56 Cal 865; Mariam Bai v Abdul Hamid, AIR 1946 Bom 340; 
contra Kissen Lal v Purshottam Das, AIR 1942 Cal 143 : (1941) 2 Cal 155; Mohammad Ismail v Wazir Bibi 
Saheba, AIR 1951 Mad 433 : (1950) 2 Mad LJ 385 : (1951) ILR Mad 311 : 64 LW 1057. (Distinction 
made between appearance and attendance in Bilasroy’s case not approved.) See notes to O XXVI, rule 1: 
“Persons exempted from attending court.” 

8. Mahammad Ismail v Wazir Bibi Saheba, AIR 1951 Mad 433 : (1950) 2 Mad LJ 385 : (1951) ILR Mad 
311 : 64 LW 1057; Ayesha Bibi v C Ali, (1959) Ker LÌ 1075 : (1959) Ker LT 1068 : (1959) Ker LR 992 
(a case of a. Moplah woman). 

9. Sunder Devi v Dattatraya, AIR 1933 All 551 : (1933) 55 All 666. 

10. Mahomed Ismail v Wazir Bibi, AIR 1951 Mad 433 : (1950) 2 Mad LJ 385 : (1951) ILR Mad 311 : 64 
LW 1057. 

11. Substituted by Act 66 of 1956, section 12, for sub-section (1) (w.e.f. 1-1-1957). 

12. Sub-section (2) omitted by CPC (Amendment) Act 66 of 1956, section 12. 
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(3) Where any person ®[* * *] claims the privilege of such exemption, and it is 
consequently necessary to examine him by commission, he shall pay the costs of that 
commission, unless the party requiring his evidence pays such costs. 


SYNOPSIS 


[s 133.1] History of the Section.........:cse0+: 1517 | [s 133.3] Members of Tribunals ............0....4. 1518 
[s 133.2] Constitutionality of the Section...... 1517 


[s 133.1] History of the Section 


Sub-section (1) was substituted by the Code of Civil Procedure Amendment Act of 1956 in 
place of the old sub-section which ran as follows: 
Section 133. (1) The State Government may by notification in the official Gazette, 


exempt from personal appearance in court any person whose rank, in the opinion of such 
Government, entitles him to the privilege of exemption. 


Sub-section (2) which was omitted by the Civil Procedure Code Amendment Act, 1956, 


ran as follows: 


(2) The names and residences of the persons, so exempted shall, from time to time, be 
forwarded to the High Court by the State Government and a list of such persons shall be kept 
in such court, and a list of such persons as reside within the local limits of the jurisdiction of 
each court subordinate to the High Ccourt shall be kept in such subordinate court. 


The words “so exempted” which followed the words “any person” in sub-section (3), were 
omitted by the Code of Civil Procedure (Amendment) Act, 1956. 


[s 133.2] Constitutionality of the Section 


It was held in Shersingh v Ghansiram,"* that section 133 (1) as it stood prior to its amendment 
in 1956, was repugnant to Article 14 of the Constitution, as exemption on the basis of rank 
rested on no valid classification, and that accordingly a jagirdar who was exempted under a state 
notification of the year 1934 could not claim the privilege of exemption under section 133, 
as the notification became void on the coming into force of the Constitution. In Rana Bashist 
Chand v Radhika Dei,’ the Punjab High Court had also held that notifications granting 
exemption under section 133 would be bad under Article 14. But in that case the party was 
the ruler of Kothi State, who had been exempted under the section by a notification of the year 
1909, and it was held that the personal privilege of the ruler had been saved by the instrument of 
accession and that there was therefore a proper classification. Apart from any such notification, 
an ex-ruler cannot claim exemption under this sub-section.'® In Amarsinghji v Ufsar Lal,” a 
notification issued in 1934 under the Marwar Civil Procedure Code was upheld on the ground 
that it exempted classes of persons and that as the word “person” in section 133 would include 
“persons”, exemption of a class was intra vires the section. All doubts have now been set at rest 
by the amendment of sub-section (1) by the Amendment Act of 1956 which has substituted 
classes of persons in the place of a person of rank. On the section as it stands, it is no ground 
for issuing a commission that the person sought to be examined is a person of rank. It was 


13. The words “so exempted” omitted by Act 66 of 1956, section 12 (w.e.f. 1-1-1957). 

14. Shersingh v Ghansiram, AIR 1954 Raj 233 : (1954) ILR Raj 450. 

15. Rana Bashist Chand v Radhika Dei, AIR 1952 P&H 97 : (1951) ILR Punj 470 : (1952) 54 Punj LR 23. 
16. Darbar Saheb v New India Assurance Co Ltd, AIR 1955 Bom 275 : (1955) ILR Bom 581. 

17. Amarsinghyi v Ufsar Lal, AIR 1953 Raj 57 : (1952) ILR Raj 798. 
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accordingly held that a bishop was not entitled to be examined on commission, because of 
his rank as a spiritual head and dignitary of the church and that an exemption granted under 
section 133 of the Travancore Civil Procedure Code was of no avail, as it ceased to operate after 
the Code of Civil Procedure came into force.'® 


[s 133.3] Members of Tribunals 


Members of the Administration Tribunal are not immune from appearance in the court. 
Normally, a witness (whether a party or otherwise) is to be examined in court when the 
presiding officer gets an opportunity to note the demeanour of the witness and of observing 
the way in which various questions put to him in cross-examination are answered by him. 
The presiding officer makes an assessment of his credibility. Where the witness is credible, it 
is hardly material whether he gives evidence viva voce in court or before a commission or by 
affidavit or otherwise. It shall not, however, be assumed always that a witness is credible. The 
high court can exercise its writ jurisdiction over the Administrative Tribunal, except as regards 
matters specifically excluded.” | 


[S 134] Arrest other than in execution of decree.—The provisions of Sections 55, 
57 and 59 shall apply, so far as may be, to all persons arrested under this Code. 


[s 134.1] High Court Amendment 


Calcutta.—Insert the words “or the Presidency Small Cause Courts Act, 1882”, after the 
words “under this Code”. Vide Cal Gaz., Pt. I, dated April 20, 1967. 


[S 135] Exemption from arrest under civil process.—(1) No Judge, Magistrate 
or other judicial officer shall be liable to arrest under civil process while going to, 
presiding in, or returning from, his Court. 


(2) Where any matter is pending before a tribunal having jurisdiction therein, or 
believing in good faith that it has such jurisdiction, the parties thereto, their pleaders, 
mukhtars, revenue-agents and recognised agents, and their witnesses acting in 
obedience to a summons, shall be exempt from arrest under civil process other than 
process issued by such tribunal for contempt of Court while going to or attending 
such tribunal for the purpose of such matter, and while returning from such tribunal. 


(3) Nothing in sub-section (2) shall enable a judgment-debtor to claim exemption 
from arrest under an order for immediate execution or where such judgment-debtor 
attends to show cause why he should not be committed to prison in execution of a 
decree. 


SYNOPSIS 


[s 135.1] Alterations in the Section................ ee ee eet La ll 

[s 135.2] Grounds of Exemption SEO GINIO.. cit WR 1521 
From ANDi a. atai atia 1D 19 [8 13506) Appia niis avisa nuii as 1521 

[s 135.3] While Going to or Attending ` 

and While Returning from Court... 1519 


18. AM Fermando v St Francis Xavier Church, (1961) ILR Mad 31 + (1961) 2 Mad LJ 349. 
19. Indrajeet Roy v Bank of Baroda, AIR 1991 Ori 45. See O 26, rule 1. 
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[s 135.1] Alterations in the Section 


1. The words, “other than process issued by such tribunal for contempt of court,” in sub- 
section (2), were added to give effect to a Calcutta decision.” 


2. sub-section (3) was substituted for the words “except as provided in section 337A, 
sub-section (5), and sections 256 and 643,” which occurred at the commencement of 
sub-section (2) in the Code of Civil Procedure 1882. 


[s 135.2] Grounds of Exemption From Arrest 


The exemption conferred here is not for the personal benefit of the individual, but for 
furthering public interests and the better administration of justice. In other words, the 
exemption is not the privilege of the person attending the court, but that of the court which 
he attends. If, therefore, a witness does not believe bona fide that his attendance was required, 
there is no privilege.” For the same reason, where a writ of attachment for contempt of court 
has been issued against a party to a suit, the party cannot claim privilege from arrest while 
proceeding to court for the purpose of attending the hearing of the suit.” 


[s 135.3] While Going to or Attending and While Returning from Court 


A party to a suit is exempt from arrest under this section, while going to or attending the 
court before which the suit is pending, and while returning from such court. The word “while” 
implies that there is a period of exemption and what period is reasonable is a question of fact 
to be determined by the court in each case.” The following are the leading cases bearing on 
this part of the section: 


(i) Where a plaintiff who was a native of Patna, and who had instituted a suit in the 
High Court of Madras, left Patna on receiving a letter from his solicitors that his 
presence was required, and arrived at Madras on 24 October, and the suit having 
come on for hearing on 27 October was adjourned till 25 December, and he was 
arrested in execution of a decree against him on 10 November, it was held by the 
High Court of Madras that he was privileged from arrest.** This decision was 
disapproved by the Allahabad High Court” in the case cited in clause (ii) below, but 
it is in accordance with the decision of the House of Lords in the under mentioned 
case.”° 


(ii) A, residing in Bombay, goes to Benares to prosecute an application to set aside 
an ex parte decree passed against him by the Benares courts, and puts up at a Dak 
Bungalow in Benares. On the date fixed for the hearing of the application, A attends 
the court when his application is heard and dismissed. He then leaves the court, 
returns to the Dak bungalow, and hence proceeds to the railway station where he is 
arrested in execution of the decree while actually seated in the train. It is found on 


20. John v Carter, (1970) 4 BLROC 90. 

21. Wooma Churn v Teil, (1875) 14 BLR App 13; Samarapuri v Parry & Co, (1890) 13 Mad 150, 158; 
Re Omritolall, (1876) 1 Cal 78. 

22. John v Carter, (1970) 4 BLROC 90. 

23. Kedarnath v Nomanbhai, AIR 1931 Bom 175 : (1931) 55 Bom 612; Achuta Nand v Mahabir Prasad, 
AIR 1938 All 356 : (1938) All LJ 500. 

24. Re Siva Bux, (1882) 4 Mad 317. 

25. Ardeshirji v Kalyandas, (1910) 32 All 3, 6. 

26. Persee v Persee, (1956) 5 HLC 671; Halsburys Laws of England, vol 25, p 818. 
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evidence that A had taken a ticket for Allahabad when arrested. On the above facts, 
the High Court of Allahabad held that A’s arrest was legal. The court said; 


In the present case A had left the court and had returned to the place where 
[he] was staying in Benares; he then left that place and [was] actually on his way to 
Allahabad, which is not his home. In these circumstances we cannot hold that he, at 
the time of arrest, was returning from a tribunal within the meaning of section 135,7 


A somewhat similar case was that of a resident of Haidernagar who came to 
Daltonganj and put up in temporary lodgings with his pleader and attended the 
court there; returned to his lodgings; went for a walk; and was arrested. The Patna 
High Court held that the arrest was legal although he had to attend the court 
the next day. The court said that the same rule must apply to a person who takes 
lodgings to attend a court as to a person who lives at the place where the court is 
situated.7® 


(iii) The exemption from arrest continues during such period as is reasonably occupied 
in going to, attending at, and returning from the place of trial.” But if there is a 
deviation, the privilege is forfeited. A party to a suit was arrested at an office in 
the same compound as the court house, an hour after the court had risen for the 
day and as it was not shown that he was returning to his residence, the arrest was 
held to be legal.?? But it is not a deviation sufficient to forfeit the privilege if the 
shortest road home is deviated from, and a less crowded and more convenient road 


adopted.” 


(iv) A debtor, who is released from jail under an order of the court on the ground that the 
order under which he was committed was illegal, may be arrested under civil process 
immediately after he is released. He is not privileged from arrest as returning from 
court. It does not follow, because imprisonment followed on an order which was 
illegal, that he should be treated when released from jail as returning from court.” 


(v) A is arrested in execution of a decree obtained against him by B, and is brought 
before the court. While he is in the custody of the court’s officers, he is arrested 
in execution of a decree obtained against him by C. A is not exempt from arrest 
in execution of C's decree. It cannot be said that A, while he was under arrest in 
execution of B’s decree, was voluntarily in court in connection with the execution 
of B’s decree.*? 


[s 135.4] Parties 


A defendant in a summary suit under O XXXVII is privileged from arrests, though he 


has not obtained leave to defend the suit.** An accused ordered to attend a criminal court is 
entitled to the protection of this section.” 


Ardeshirji v Kalyanm Das, (1910) 32 All 3. 

. Jaggarnath v Ganesh Lal, AIR 1935 Pat 6 : (1935) 14 Pat 242; dissenting from Kedarnath v Nomanbhai, 
(1931) 55 Bom 612; distinguishing Persee v Persee, (1956) 5 HLC 671. 

. Appasamy v Govindan, (1868) 4 Mad HC 145. 


). Ram Prasad v Emperor, AIR 1933 Cal 11 : (1932) 36 Cal WN 1071. 


. Re Soorendrao Nath, (1880) 5 Cal 106; Emperor v Bihari, AIR 1924 All 676 : (1924) 46 All 663. 
. Samarapuri v Parry & Co, (1890) 13 Mad 150. 

. Govindasamy v The Union Bank Ltd, (1924) 47 Mad L] 678 : (1924) ILR Mad 900. 

Re Soorendrao Nath, (1880) 5 Cal 106. 

Cursetji v Hargovind, AIR 1929 Oudh 426 : (1929) 5 Luck 302. 
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[s 135.5] Civil Process 


This section applies only to witnesses and parties arrested under writs issued by courts to 
which the CPC applies. It does not apply where a party is arrested under a writ issued from 
a small cause court. As there is no provision in the Provincial Small Cause Court Act, 1887 
corresponding to this section, questions as to exemption from arrest in the case of persons 
arrested under writs issued by small cause courts must be governed by the principles of the 
English law on the subject. They are very much the same, as those set forth in the present 
section.*© 


[s 135.6] Appeal 


Where a judgment-debtor arrested in execution of a decree claims exemption from arrest 
under this section, but the exemption is not allowed, the order is one under section 47, and is 


appealable.*”” 


*[[S 135A] Exemption of members of legislative bodies from arrest and 
detention under civil process.—* [(1) No person shall be liable to arrest or detention 
in prison under civil process— 


(a) if he isa member of— 
(í) either House of Parliament, or 
(ii) the Legislative Assembly or Legislative Council of a State, or 
(zzz) a Legislative Assembly of a Union territory, 


during the continuance of any meeting of such House of Parliament or, as the case 
may be, of the Legislative Assembly or the Legislative Council; 


(b) if he isa member of any committee of— 
(2) either House of Parliament, or 
(zz) the Legislative Assembly of a State or Union territory, or 
(iii) the Legislative Council of a State, 
during the continuance of any meeting of such committee; 
(c) if he isa member of— 
(2) either House of Parliament, or 


(zz) a Legislative Assembly or Legislative Council of a State having both 
such Houses, 


during the continuance of a joint sitting, meeting, conference or joint 
committee of the Houses of Parliament or Houses of the State Legislature, 
as the case may be; 


and during the forty days before and after such meeting, sitting or conference. ] 


(2) A person released from detention under sub-section (7) shall, subject to the 
provisions of the said sub-section, be liable to re-arrest and to the further detention to 


36. Re Soorendra Nath, (1880) 5 Cal 106. 

37. Govindasamy v Union Bank Ltd, (1924) 47 Mad LJ 678 : (1924) ILR Mad 900. 

38. Inserted by CPC (Amendment) Act 23 of 1925, section 3. 

39. Substituted by CPC (Amendment) Act 104 of 1976, section 45 for sub-section (1) (w.e.f. 1-2-1977). 
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which he would have been liable if he had not been released under the provisions of 
sub-section (7).] 


[S 136] Procedure where person to be arrested or property to be attached is 
outside district.—(1) Where an application is made that any person shall be arrested 
or that any property shall be attached under any provision of this Code not relating 
to the execution of decrees, and such person resides or such property is situate outside 
the local limits of the jurisdiction of the Court to which the application is made, the 
Court may, in its discretion, issue a warrant of arrest or make an order of attachment, 
and send to the District Court within the local limits of whose jurisdiction such 
person or property resides or is situate a copy of the warrant or order, together with 
the probate amount of the costs of the arrest or attachment. 


(2) The District Court shall, on receipt of such copy and amount, cause the arrest 
or attachment to be made by its own officers, or by a Court subordinate to itself, and 
shall inform the Court which issued or made such warrant or order of the arrest or 
attachment. 


(3) The Court making an arrest under this section shall send the person arrested 
to the Court by which the warrant of arrest was issued, unless he shows cause to the 
satisfaction of the former Court why he should not be sent to the latter Court, or 
unless he furnishes sufficient security for his appearance before the latter Court or for 
satisfying any decree that may be passed against him by that Court in either of which 
cases the Court making the arrest shall release him. 


(4) Where a person to be arrested or movable property to be attached under this 
section is within the local limits of the ordinary original civil jurisdiction of the High 
Court of Judicature at Fort William in Bengal or at Madras or at Bombay “°[* * *] the 
copy of the warrant of arrest or of the order of attachment, and the probable amount 
of the costs of the arrest or attachment, shall be sent to the Court of Small Causes of 
Calcutta, Madras *![or Bombay], as the case may be, and that Court, on receipt of the 
copy and amount, shall proceed as if it were the District Court. 


SYNOPSIS 


[s 136.1] High Court Amendment................ [s 136.4] Arrests and Attachment Otherwise 


[s 136.2] Changes in the SECTION cieesssscvesevseqes 1523 than in Execution of Decree............ 1524 
[s 136.3] This Section and O XXXVIII, [s 136.5] Order of Arrest for Contempt 
Rule 5—Attachment ee Oe E 1524 


Detore Judgmeht nan.. Kiinni [s 136.6] Defective Order: Effect .............0000.. 


[s 136.1] High Court Amendment 


Calcutta.—In sub-rule (1) insert the words “or the Presidency Small Cause Courts Act, 
1882”, after the words “provision of the Code” and before the words” “not relating to the 
execution”. Vide Cal. Gaz. Pt. I, dated April 20, 1967. 


40. The words “or of the Chief Court of Lower Burma”, omitted by the AO 1937. 
41. Substituted by the AO 1937, for “Bombay or Rangoon”. 
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[s 136.2] Changes in the Section 


In sub-clause (4), the words “West Bengal” were substituted for the word “Bengal” by the 
AO 1947. 


[s 136.3] This Section and O XXXVIII, Rule 5—Attachment Before Judgment 
In section 136 of the Code of Civil Procedure, 1908 (CPC), it is stated that the district 


court shall, on receipt of the order of attachment or order of arrest, as the case may be, cause 
the attachment or arrest to be made by its own officers or by a court subordinate to itself. The 
court which passes the attachment before judgment passes the same under O XXXVIII, rule 5 
of CPC. The said rule gives authority to the court to pass attachment before judgment after 
being satisfied by affidavit or otherwise, that the defendant, with intent to obstruct or delay 
the execution of any decree that may be passed against him may try to dispose of the property. 
Before issuing such order of attachment, the court must satisfy itself that the defendant is 
about to dispose of the whole or any part of his property, or is about to remove the whole or 
any part of his property from the local limits of the jurisdiction of the court. 


It is only on the satisfaction of these conditions, the court can pass an order of attachment 
under O XXXVIII, rule 5. Rule 7 of O XXXVIII says that such attachment shall be made in 


the manner provided for the attachment of the property in execution of a decree. 


Section 136 of the CPC lays down the procedure to be followed where the person to be 
arrested or property to be attached is outside the district court which passes the order of arrest 
or attachment. section 136 only lays down the procedure in case the property is situated outside 
the territorial jurisdiction of the court. The district court to which such order of attachment 
is sent is only effecting the attachment and the power under O XXXVIII, rule 5 is not as such 
exercised by that court. 


The order of attachment is sent to the district court when the property is situated outside 
the jurisdiction of the issuing authority. It is only to maintain the comity of courts as, in 
some cases, the attachment order might be issued by the munsif/ civil judge (junior division) 
and the property to be attached might be within the jurisdiction of the civil judge (senior 
division)/subordinate judge and in the fitness of things, section 136 lays down the procedure 
that under such circumstances, the order of attachment should be sent to the district court 
which is having supervisory jurisdiction over all the subordinate courts within that district. It 
is only a procedure and if the owner of the property raised an objection to the effect that the 
procedure was not complied with, court can issue appropriate direction to cure the defect in 
the procedure. If such an objection was not raised within a reasonable time, it does not seem 
that the attachment order itself could be treated as invalid. 


It is also pertinent to note that by the Amending Act of 1976, a new sub-rule was added to 
rule 5 of O XXXVIII to the effect that if an order of attachment is made without complying 
with the provisions of sub-rule (1) of the said rule, such attachment shall be void. Therefore, 
the importance is given to the mandatory conditions under rule 5(1) of O XXXVIII and there 
is no such similar insertion in section 136. Therefore, the failure, if any, on the part of the court 
which issued the attachment order in sending the attachment order and the connected papers 
to the district court will not invalidate the attachment order as such.” 


42. Rajender Singh v Ramdhar Singh, AIR 2001 SC 2220 : (2001) 6 SCC 213 : (2001) 3 SCR 736 : 2002 (1) 
LJR 397. 
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[s 136.4] Arrests and Attachment Otherwise than in Execution of Decree 


It is clear from the provisions of the CPC, that the powers of the executing court can be 
exercised only when the judgment-debtor or his property is within the jurisdiction of the court 
with only one exception regarding the attachment of salary. As the judgment-debtor or the 
garnishee in whose custody the property of the judgment-debtor is there, are not within the 
jurisdiction of the lower court, the order prohibiting the respondent piikit from making 
payment of the judgment-debtor is beyond the jurisdiction of the court.*” 


This section prescribes the procedure to be followed where a person is to be arrested or 
where property is to be attached otherwise than in execution of a decree. The court may 
under the procedure enacted in this section, attach, before judgment, property outside the 
local limits of its jurisdiction and may also under O XXI, rule 58 read with O XXXVIII, 
rule 8, order the removal of the attachment,“ but the actual attachment must be effected 
through the district court in whose jurisdiction the property is situated. Where, pursuant to 
a warrant issued under this section by the Subordinate Judge of Kurnool to the district court, 
Bellary, a lorry was attached, and a claim having been preferred thereto, the district judge 
made an order raising the attachment on the claimant furnishing security, it was held that the 
only court which could hear the claim was the court which made the order for attachment 
and not the court which actually effected the attachment and that in consequence the order 
of the district judge releasing the property from attachment on security being furnished was 
illegal.“ 


[s 136.5] Order of Arrest for Contempt of Court 
It has been held in Calcutta that a judge of the Calcutta High Court sitting on its original 


side has no power to direct a mofussil court to execute a warrant of arrest for contempt of court. 
But if he grants an injunction and the order is disobeyed, he may direct the arrest and detention 
of the offender under O XXXIX, rule 2, in which case the present section will apply.” 


The Madras High Court has held that when an injunction issued by a division bench 
of the high court on the appellate side is disobeyed by a party residing in the mofussi/, the 
bench has the power to send to the appropriate mofussil court, the warrant of arrest of 
execution, whether this section applies in terms or not, and the mofussil court, on receipt of 
the warrant, must proceed as provided in this section.** In the Madras case, the court treated 
the disobedience of the injunction as contempt of court. It is difficult to understand why, 
when an injunction had actually been granted, the court did not proceed under O XXXIX, 
rule 2 in which case, there could have been no doubt as to the applicability of the present 
section to the case. 


43. Aditya Electronics v AS Impex Ltd, AIR 2004 AP 321. 

44. Firm MSMM v Maing Sein, AIR 1931 Rang 279 : (1931) 9 Rang 561. 

45. Surajbali Ram v Mohar Ali, AIR 1941 All 212. s 

46. MG Brother v Shah Tolchand Parswachand & Co, AIR 1963 Mys 147. 

47. Salamchand v Joogul Kishore, AIR 1928 Cal 462 : (1928) 55 Cal 777; A Milton & Co v Ojha Automobile 
Co, AIR 1931 Cal 279 : (1930) 57 Cal 1280; Bhagabat v Rai Rebati Mohan, AIR 1935 Pat 6 : (1934) 
61 Cal 971, dissenting from Kedarnath v Nomanbhai, supra; distinguishing Persee v Persee, (1956) 
5 HLC 671. 

48. Adakkala v Imperial Bank, (1926) 50 Mad LJ 401 : (1926) ILR Mad 574. 


Language of subordinate Courts Sec 137 1525 
[s 136.6] Defective Order: Effect 


An order for attachment of properties under this section has to be sent to the district 
court within whose jurisdiction they are situated. But if the order is sent directly to the court 
within whose jurisdiction the properties are situated, and not to the district court, to which 
it is subordinate, is an attachment effected thereunder illegal? On this, judicial opinion 
is divided. One view is that as the question is one of procedure, it is a mere irregularity, 
not affecting the jurisdiction of the court, and the attachment is valid. The other view 
is that an order addressed to any court except the district court would be a nullity, and 
the attachment effected might be ignored as void and where the property is actually sold, 
the sale must be held to be one made without any attachment, liable to be set aside under 
O XXI, rule 90, on proof of substantial injury.” The view of Mysore High Court also is 
that where a subordinate court affects an attachment in the absence of a direction from the 
district court to which it is subordinate, such attachment is invalid since such subordinate 
court does not get jurisdiction to give effect to the order of attachment issued by another 
court unless the district court directs it to do so.*' The conflicting opinion of high courts 
now seem to have been put at rest by the Supreme Court in a case’? according to which; the 
order of attachment is sent to the district court when the property is situated outside the 
jurisdiction of the issuing authority. It is only to maintain the comity of courts as, in some 
cases, the attachment order might be issued by the munsif / civil judge (junior division) 
and the property to be attached might be within the jurisdiction of the civil judge (senior 
division)/subordinate judge and in the fitness of things, section 136 lays down the procedure 
that under such circumstances, the order of attachment should be sent to the district court 
which is having supervisory jurisdiction over all the subordinate courts within that district. 
It is only a procedure and if the owner of the property raised an objection to the effect that 
the procedure was not complied with, the court could issue appropriate direction to cure the 
defect in the procedure. If such an objection was not raised within a reasonable time, the 
attachment order itself could be treated as invalid. 


[S 137] Language of subordinate Courts.—(1) The language which, on the 
commencement of this Code, is the language of any Court subordinate to a High 
Court shall continue to be the language of such subordinate Court until the [State 
Government] otherwise directs. 


(2) The *[State Government] may declare what shall be the language of any such 
Court and in what character applications to and proceedings in such Courts shall be 
written. 


(3) Where this Code requires or allows anything other than the recording of evidence 
to be done in writing in any such Court, such writing may be in English; but if any 
party or his pleader is unacquainted with English, a translation into the language of 
the Court shall, at his request, be supplied to him; and the Court shall make such 


order as it thinks fit in respect of the payment of the costs of such translation. 


49. Mariamma v Ittoop Poulo, AIR 1952 TC 159 : (1952) Ker LT 116 (FB); Mookan Ouseph v PPM Nanu, 
AIR 1963 Ker 193. 

50. Rahim Bux & Sons v Firm Samiulla & Sons, AIR 1963 All 320. 

51. SA Patil v PK Rajput, AIR 1973 Mys 82 : (1972) 2 Mys LJ 481. 

52. Rajendra Singh v Ramdbar Singh, AIR 2001 SC 2220 : (2001) 6 SCC 213 : (2001) 3 SCR 736 (2002) 
1 LJR 397. 

53. irosen for “Provincial Government” by AO 1950. 


1526 Sec 137 Part XI—Miscellaneous 
A E hee nae 


LLL a a  «}( ee ey Bert. Ss. Ss ~— 
SYNOPSIS 


[s 137.1] State Amendments 


[s 137.1] State Amendments 


Rajasthan. — The following amendments were made by Rajasthan Act 7 of 1983) section 2, 
(w.e.f. 16-5-1983). 

In its application to State of Rajasthan, in section 137 for sub-section (3), substitute as 
follows:— 

(3) Wherever this Code requires or allows, anything other than the recording of evidence 
to be done in writing in any such Court, such writing shall be in Hindi in Devnagari script 
with the international form of Indian numerals: 


Provided that the Court may in its discretion accept such writing in English on the 
undertaking of the party filing such writing, to file a Hindi translation of the same, within 
such time as may be granted by the Court and the opposite party shall have a right to have 
a copy of such writing in Hindi. | 

Uttar Pradesh.— The following amendments were made by Uttar Pradesh Act, 17 of 1970, 
section 2, (w.e.f. 8-4-1970). 


In section 137, in sub-section (3) insert the following proviso: — 


Provided that with effect from such date as the State Government in consultation 
with the High Court may by notification in the Gazette appoint the language of every 
judgment, decree, or order passed or made by such Courts or classes of Courts subordinate 
to the High Court and in such classes of cases as may be specified shall only be in Hindi in 
Deynagari script with the international form of Indian numerals. 


[s 137.2] Scope 


This section has come up for consideration before several high courts, with reference to 
enactments prescribing Hindi as the language of the court. In LM Wakhare v State, the 
question was as to the validity of the Madhya Pradesh Official Language Act 24 of 1950, 
specifying Hindi or Marathi as the language of the courts. It was held that the enactment did 
not contravene any of the constitutional provisions, and was valid, and that English could 
be used in accordance with sub-section (3). In Dayabhai Poonambhai v Natwarlal Sombhai,» 
discussing the scope of the Madhya Bharat Official Language Act, 1950, the court held that 
as English had been the language of the court before, it could continue to be used, after the 
enactment as there was nothing in the Act which barred it. A similar decision was given in 
Sarshwati Bai v Allahabad Bank Ltd,” where the question was whether in view of rule 15 framed 
by the government under the powers conferred by Article 227(2)(b) of the Constitution, 
prescribing Hindi in Devanagari script as the language of the court, a plaint presented in 
English was valid. It was held that in the absence of an executive direction prohibiting the 
use of English, which had been the language of the court before, the plaint was valid. On the 
same reasoning, a written statement filed in Urdu was held to be valid as that was in use in 
the state previously.” 


54. LM Wakhare v State, AIR 1959 MP 208 (the decision was given in 1953 but di 
l . 
55. Dayabhai Poonambhai v Natwarlal Sombhai Talati, AUR 1987 MP 1 : 1957 Jub LJ 22. P RR 
56. Sarshwati Bai v Allahabad Bank Ltd, AIR 1963 All 546. i 
57. Mohd Azimuddin Ashraf v State of Uttar Pradesh, AIR 1959 All 459 : 1959 All LJ 863. 
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[S 138] Power of High Court to require evidence to be recorded in English. 
(1) The {High Court] may, by notification in the Official Gazette, direct with respect 
to any Judge specified in the notification, or falling under a description set forth 
therein, that evidence in cases in which an appeal is allowed shall be taken down by 
him in the English language and in manner prescribed. 


(2) Where a Judge is prevented by any sufficient reason from complying with a 
direction under sub-section (7), he shall record the reason and cause the evidence to 
be taken down in writing from his dictation in open Court. 


[s 138.1] State Amendment 


Assam, Nagaland, Meghalaya, Tripura and Manipur.—The following amendments 
were made by Assam Act 2 of 1941, section 2, (w.e.f. 12-2-1941) and Nagaland Act 27 of 
1962, section 26 (w.e.f. 1-12-1963). 


For section 138, in its application to Assam and Nagaland the following section shall be 
substituted namely:— 


138. Power of High Court to require evidence to be recorded in English—The 
High Court may, by notification in the Official Gazette, direct with respect to any Judge 
specified in the notification, or falling under a description set forth therein that in cases in 
which an appeal is allowed, he shall take down, or cause to be taken down, the evidence in 
the English language and in the form and manner prescribed. 


[S 139] Oath on affidavit by whom to be administered.—In the case of any 
affidavit under this Code— 


(a) any Court or Magistrate, or 
(aa) any notary appointed under the Notaries Act, 1952 (53 of 1952); or] 


(b) any officer or other person whom a High Court may appoint in this behalf, 
or 


(c) any officer appointed by any other Court which the °'[State Government] 
has generally or specially empowered in this behalf, 


may administer the oath to the deponent. 


ee 
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[s 139.1] State Amendment 


Uttar Pradesh.—The following amendment were made by Uttar Pradesh Act, 11 of 
1981, section 2. 


In its application to State of Uttar Pradesh, in section 139, the clauses (b) and (c) 
substituted as under and deemed always to have been so. 


(b) any person appointed in this behalf by a High Court or by a District Court; or 


58. For section 138, as applicable to Assam, see the Civil Procedure (Assam Amendment) Act, 1941 (Assam 
Act 2 of 1941), section 2. 

59. Substituted by Act 4 of 1914, section 2 and Sch, Pt I for “L,G. ”. 

60. Inserted by CPC (Amendment) Act 104 of 1976, section 46 (w.e.f. 1-2-1977). 

61. Substituted for “Provincial Government” by IAO 1950. 
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(c) any person appointed in this behalf by such other Court as the State Government 
may, by general or special order, empower in this behalf. 


[s 139.2] High Court Amendment 


Calcutta High Court.—The following modifications were made by Calcutta Gazette, 
dated 20 April 1967, Part 1, p 760. 

In its application to all suits or proceedings in the Court of Small Causes of Calcutta, 
in s 139, after the words, “under this Code”, in the first line add the words, “or under the 
Presidency Small Cause Courts Act, 1882” and after the words “courts which”, in clause 
(c), add the words “or by any judge whom”. 


[s 139.3] Clause (b) 
The words “or other person” in clause (b) mean a person other than the officer of that court. 


The deputy registrar of the high court is also not included within the meaning of “oath 


. . 33) 62 
commissioner . 


In Umesh Kumar,® the chief secretary of the State Government filed an undated affidavit 
attested by a joint secretary before the Supreme Court. The Supreme Court took strong 
objection to filing of such an affidavit and said that the attestation of the undated affidavit 
is in utter disregard to the provisions of section 139. The Supreme Court Rules, 1966“ 
under O XI, rule 7 therein also require adherence to the provisions of section 139. It was 
further held that the reply filed by the chief secretary was therefore not worth taking on 
record and being undated, rendered the same to be a piece of waste paper. The court did 
not consider it to be an excusable mistake and passed stricture against the deponent - chief 
secretary. 


A Division Bench of the Allahabad High Court has held that the provisions contained in 
chapter 4 of the high court Rules do not exclude either expressly or by necessary implication 
the presentation of affidavits sworn before the Notaries in proceedings before the high court. 
Therefore, it cannot be held that only those affidavits which are sworn before the Oath 
Commissioners appointed by the Chief Justice of the high court can be presented and accepted 
in proceedings before high court.® 


As held by the Calcutta High Court, affidavit affirmed in England before Notary Public 
is acceptable in absence of any notification regarding reciprocal recognition of acts done by 
foreign notaries in our country as per section 14 of the Notaries Act, 1952.% 


Oath Commissioner, ipso facto, has no authority to administer oath and receive solemn 
affirmation in respect of high court. Oath Commissioner has to be appointed for the said 
purpose by high court as per CPC or by high court/sessions Court as per Cr PC.” 


62. Shashi Bhushan Bajpai v Madhavrao Scindia, AIR 1998 MP 31. 

63. Umesh Kumar v State of Andhra Pradesh, (2013) 10 SCC 591 : JT (2013) 12 SC 213. 

64. Please note that now the governing rules are the Supreme Court Rules, 2013 and the concerned provision 
is O IX, rule 7 therein. 

65. Sajjan Kumar v CL Verma, AIR 2006 All 36 : (2006) 1 All LJ 73 (DB). 

66. Alan Kaya v Recovery Officer, Employees’ Provident Fund Organisation, WB, AIR 2006 Cal 158. 

67. Manju v Ghanshyam, AIR 2008 MP 168 (DB). 
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[s 139.4] Clause (c) 


See Kamalnarain v Dwarka Prasad,® reversed in appeal in Kamal Narain v Dwarka Prasad. 


In writ proceedings, the affidavit affirmed before a notary public is not admissible.”? The 
history of admiralty jurisdiction has been traced in a Bombay case.”! 


For the admiralty jurisdiction of various high courts, see an Orissa judgment.” 


[S 140] Assessors in causes of salvage, etc.—(1) In any Admiralty or Vice- 
Admiralty cause of salvage, towage or collision, the Court, whether it be exercising 
its original or its appellate jurisdiction, may, if it thinks fit, and shall upon request of 
either party to such cause, summon to its assistance, in such manner as it may direct 
or as may be prescribed, two competent assessors; and such assessors shall attend and 
assist accordingly. 


(2) Every such assessor shall receive such fees for his attendance, to be paid by such 
of the parties as the Court may direct or as may be prescribed. 


[s 140.1] Non Appointment of Surveyor—Effect 


An admiralty suit instituted wherein a prayer as made for release of an arrested foreign 
ship. The suit was based on the allegations that the cables underneath the sea were broken on 
account of a certain vessel. The government did not appoint any surveyor to assist court and 
conclusion was arrived at that vessel in question, was one highly probable for breakage of the 
cables. It was held that the vessel cannot be released without imposing condition.” 


[S 141] Miscellaneous proceedings.—The procedure provided in this Code in 
regard to suits shall be followed as far as it can be made applicable, in all proceedings 
in any Court of civil jurisdiction. 


”4[ Explanation.—In this section, the expression “proceedings” includes proceedings 
under Order IX, but does not include any proceeding under article 226 of the 
Constitution. ] 


SYNOPSIS 


[s 141.1] State Amendment .........-:ceseceseceeseees [s 141.4] Proceedings in any Courts 
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68. Kamal Narain Sharma v Sri Pandit Dwarka Prasad Mishra, AIR 1965 MP 15. 

69. Kamal Narain Sharma v Sri Pandit Dwarka Prasad Mishra, AIR 1966 SC 436. 

70. Sudbai Sundari v State of West Bengal, AIR 1983 Cal 1 (DB). 

71. Dimitrios Paizis v Motor Vessel Nices, AIR 1983 Bom 178. 

72. Reena Padhi v Mootro Vessel Jaghir, AIR 1982 Ori 57. 

73. Videsh Sanchar Nigam Ltd v MV Kapital Kud, AIR 1996 SC 516 : (1996) 7 SCC 127 
74. Inserted by Act 104 of 1976, section 47 (w.e.f. 1-2-1977). f 
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[s 141.1] State Amendment 


HIGH COURT AMENDMENT 


Calcutta.—Add the words “and in the Presidency Small Cause Courts Act, 1882”, 
after the words “in this Code” and before the words “in regard to suits”; add the words 
“and except as therein otherwise provided”, after the words, “be made applicable”; omit 
the words “be followed” after “shall” and put them after the words “otherwise provided”; 
substitute the words “in the Court of Small Causes of Calcutta” in place of “in any Court 
of civil jurisdiction” after the words “in all proceedings”. Vide Cal. Gaz., Pt. I, dated 
April 20, 1967. 


[s 141.2] Territorial Jurisdiction—This Section, Section 20(c) and Writ 
Proceedings 


Although in view of section 141 of the Code of Civil Procedure, 1908 (CPC) the provisions 
thereof would not apply to a writ proceeding, the phraseology used in section 20(c) of the 
CPC and clause (2) of Article 226, being in pari materia, the decisions of the Supreme Court 
rendered on interpretation of section 20 (c) of the CPC shall apply to the writ proceedings 
also. Before proceeding to discuss the matter further it may be pointed out that the entire 
bundle of facts pleaded need not constitute a cause of action as what is necessary to be proved, 
before the petitioner can obtain a decree, is the material facts. The expression, “material facts” 
is also known as integral facts. 


Keeping in view the expressions used in clause (2) of Article 226 of the Constitution of 
India, indisputably even if a small fraction of cause of action accrues within the jurisdiction of 
the court, the court will have jurisdiction in the matter. 


The facts pleaded in the writ petition must have a nexus on the basis whereof a prayer can 
be granted. Those facts which have nothing to do with the prayer made therein cannot be said 
to give rise to a cause of action which would confer jurisdiction on the court.” 


In Purno Agitok Sangma v Pranab Mukherjee,” the petitioner had challenged the appointment 
of Pranab Mukherjee as the President of India on the ground that he held an office of profit, 
ie Chairman, Indian Statistical Institute. The Constitution Bench of the Supreme Court was 
seized of a question that whether by virtue of section 141, the provisions of the CPC can be 
made applicable in dealing with election petitions under the Presidential and Vice Presidential 
Elections Act, 1952. The majority comprising of Justices Kabir, Sathasivam and Nijjar held 
that section 141 of the CPC is not required to be incorporated into a proceeding taken under 
O XXXIX of the Supreme Court Rules, 1966” read with Part III of the Presidential and Vice 
Presidential Elections Act, 1952 which includes sections 14 to 20 of the aforesaid Act and 
Article 71 of the Constitution of India and held that the petition did not require a full and 
regular hearing. Justice Gogoi dissented, but did not give any direct finding on the applicability 
of section 141 of the CPC. Justice Chelameshwar held that the submission that section 141 
of the CPC applies to the conduct of an election petition under the Presidential and Vice 
Presidential Elections Act, 1952 is untenable. 


75. Kusum Ingots & Alloys Ltd v UOI, AIR 2004 SC 2321 : (2004) 6 SCC 254 : 2004 SCR 841 : (2004) 
5 Scale 304. 

76. Purno Agitok Sangma v Pranab Mukherjee, (2013) 2 SCC 239 : (2012) 11 SCR 585 : (2012) 12 Scale 194. 

77. Now Supreme Court Rules, 2013 
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[s 141.3] This Section Does not Apply to Proceedings in Execution 


Section 647 of the Code of Civil Procedure 1882, as it stood when that Code was first 
enacted, ran as follows: 


The procedure herein prescribed shall be followed, as far as it can be made applicable, in all 
proceedings in any court of civil jurisdiction other than suits and appeals. 


The question arose under that section whether the words “proceedings other than suits and 
appeals” included proceedings in execution; in other words, whether that section had the effect 
of rendering the provisions of the Code relating to suits applicable to proceedings in execution 
of a decree. On the one hand, the High Courts of Allahabad” and Bombay,” held that that the 
section applied to applications for execution of decrees, so that the procedure relating to suits 
was applicable to applications for execution. On the other hand, the High Court of Calcutta 
held that that section did not apply to proceedings in execution.*° In this state of authorities 
the legislature intervened, and an explanation was added to the section by the Code of Civil 
Procedure (Amendment Act) 1892, which ran as follows: 


Explanation—This section does not apply to applications for the execution of decrees 
which are proceedings in suits. 


The effect of the above explanation was to supersede the Allahabad and Bombay rulings 
above referred to, and to give legislative sanction to the Calcutta decision. 


In the meantime, one of the Allahabad cases referred to above, namely, the case of Fakir- 
ullah v Thakur Prasad,*' was taken up to the Privy Council, and that tribunal held, in the year 
1894, that independently of the explanation, section 647 (now section 141), did not apply to 
applications for execution, but only to original matters in the nature of suits, such as proceedings 
in probates, guardianships, and so forth, thus overruling the Allahabad and Bombay cases. If 
this decision had come three years earlier, it would have made the enactment of the explanation 
unnecessary. The Privy Council decision and the recognition of the rule that section 647 did not 
apply to execution proceedings, rendered that explanation redundant and hence was omitted 
from the section.** The Supreme Court also has held that the section has no application to 
execution proceedings.” At the same time, two alterations have been made in the section, namely: 


(a) the words “in regard to suits” have been added; and 
(b) the words “other than suits and appeals” have been omitted. 
In doing so, the legislature has now done what it could have done as well in 1892. 


This section, we have said, does not apply to proceedings in execution. Hence, the 
procedure provided in the CPC in regard to suit does not apply to applications for execution 
of decrees. The following are the leading decisions on the subject: 


78. Ram Singh v Kifayat Ali, (1885) 7 All 359; Surju Prasad v Sita Ram, (1888) 10 All 71; Fakirullah v Thakur 
Prasad, (1890) 12 All 179; Radha Charan v Man Singh, (1890) 12 All 392. 

79. Pirjade v Pirjade, (1882) 6 Bom 681. 

80. Bunko BeharyGangopadhya v Nil Madhub Chuttopadhya, (1891) 18 Cal 635. 

81. Fakir-ullah v Thakur Prasad, (1890) 12 All 179. 

82. Thakur Prasad v Fakir-ullah, (1895) 17 All 106 : 22 IA 44. 

83. Hari Charan v Manmatha, (1914) 41 Cal 1; Balasubramania v Swarnammal, (1915) 38 Mad 199. 

84. Bhushayya v Ramakrishnayya, AIR 1962 SC 1886; affirming Katragadda Bapayya v Dokku Bhushayya, 
AIR 1950 Mad 397 : (1950) 1 Mad LJ 196 : 63 LW 155 (FB). 

85. Hari Charan Ghose v Manmatha, (1914) 41 Cal 1; A BalasubramniaChetti v Swarnammal, (1915) 38 
Mad 199; BabuiRittu Kuer v Alakhdeo Narain SIngh, (1918) 4 Pat LJ 330; Bholu v Ram Lal, AIR 1921 
Lah 67 : (1921) 2 Lah 66; BharatIndu v Ashgar Ali Khan, AIR 1923 All 460 : (1923) 45 All 148; 
Narendra v Rakhal das, AIR 1925 Cal 510 : (1925) 41 Cal LJ 286; Basaratulla v Reasuddin, AIR 1926 
Cal 773 : (1926) 53 Cal 679. 
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(i) The provisions of section 11 relating to res judicata in regard to suits do not apply 
to applications for the execution of decrees. But though these provisions, do not in 
terms, apply to applications for execution, they are governed by principles analogous 
to those of res judicata.® 


(ii) If the provisions of O I, rule 10 cannot be invoked for impleading the heirs of the 
deceased defendant, due to non-applicability of section 141, the heirs can certainly 
rely upon the inherent powers of the courts under section 151 of the CPC. What is 
to be noted is that rule 9 of O XXII enables only the plaintiff or the person claiming 
to be the legal representative of the deceased plaintiff to apply for an order to set 
aside an abatement—the legal representative of a deceased defendant are not so 
enabled.*” 


(iii) The provisions of O II, rule 2 (Code of Civil Procedure, 1882, section 43 1) do 
not apply to applications for execution. Hence, where a decree awards two distinct 
reliefs, an application to enforce one relief is no bar to a subsequent application to 
enforce the other relief, though both reliefs are awarded by the same decree,’ or 
where an application for the amount of the principal due under a decree is allowed, 
a subsequent application for interest is not barred.*® Where payment of the amount 
deposited by the judgment-debtor in court does not completely discharge a money- 
decree, a fresh application for the realisation of the balance due to the decree-holder 
is maintainable, so long as the executing court has not become functus officio.”° 


(iv) The provisions of O IX do not apply to applications for execution. Hence, if the 
applicant fails to appear at the hearing of the application, the court cannot dismiss 
the application under O IX, rule 8, though it may do so under its inherent power.” 
And where in the exercise of this power an application for execution is dismissed, 
the court has no power to restore it to the file under O IX, rule 9° as that rule does 
not apply to execution proceedings. But though the court has no power to restore 
to the file, an application, which has once been dismissed for default, such dismissal 
is no bar to a fresh application for execution.” On the power of the court to restore 
such applications in its inherent jurisdiction, see the under mentioned cases” and 
notes under section 151. 


(v) The provisions of O XVII, rules 2 and 3 do not apply to an application for execution. 
Hence, an order dismissing an application for default is no bar to a fresh application 
for execution.” 


94. 


95. 


Mohanlal Goenka v Benoy Krishna, AIR 1953 SC 65 : (1953) SCR 377 : (1953) SCJ 130. See note to 
section 11, “Orders in execution proceedings”. 


Sriramula Ramachandram v Sriramula Bhoodamma, AIR. 1994 AP 79. 


. Radha v Radha, (1891) 18 Cal 515; Sadho v Hawat, (1897) 19 All 98. 

. Ram Devi v Mangan Lal, AIR 1935 All 195. 

. Amin Chand v Firm Chunilal Tulsi Ram, AIR 1937 Lah 733. 

. Dhonkal v Phakkar, (1894) 15 All 84; Balmukund v Prabhakar, AIR 1955 Ngp 305 : (1956) Nag LJ 254. 
- Hajrat v Vadliulnissa, (1894) 18 Bom 429; Sarat Krishna v Bisweswar, AUR 1927 Cal 534 : (1927) 54 


Cal 405. 

Thakur Prasad v Fakirullah, (1895) 17 All 106 : 22 IA 44; Bharat v Asghar, AIR 1923 All 460 : (1923) 
45 All 148; Jethmal v Mst Sakina, AIR 1961 Raj 59 : (1960) ILR Raj 1297. See notes to O IX, rule 9 and 
O IX, rule 13. 

Eswariah v Sambamma, AIR 1958 AP 34] : (1958) 1 Andh WR 320; Gour Nog v Ananta Sendh, 
AIR 1958 Ori 200; Nemichand v Umed Mal, AIR 1962 Raj 107. But see Doma Chowdhary v Ram Naresh 
Lal, AIR 1959 Pat 121 (FB). 

Tirthasami v Annappayya, (1895) 18 Mad 131. 
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(vi) An application under O XXI, rule 90 to set aside a sale in execution, is an application 
in execution and therefore the provisions of O XXXII, rule 7 as to consent of 
guardian do not become applicable to it under section 141.”° 


(vii) The provisions of O XXIII, rule 1 do not apply to applications for execution. Hence 
the withdrawal of an application, though it be without the leave of the court, is no 
bar to a fresh application for execution.” 


(vili) See note to section 144, “Whether a proceeding under this section is a proceeding 
in execution’. 


(ix) See O XXII, rule 12. 


(x) The execution court cannot refer a dispute to arbitration, and a fortiori, a court 
hearing an execution appeal cannot.’ Section 141 is inapplicable in execution 
proceedings. Copy of sale proclamation need not be annexed to the notice to the 
judgment-debtor under O XXI, rule 66. It cannot be argued that by virtue of the 
provisions of section 141, the provisions governing suits contained in O V, rules 1 
and 2 are applicable to execution applications.” 


Other cases under this section are considered in their proper places. 


[s 141.4] Proceedings in any Courts of Civil Jurisdiction 


As stated earlier, the Privy Council in Thakur Prasad v Fakir-ullah took the view that this 
section did not apply to applications for execution but applied only to “original matters” in the 
nature of suits, such as proceedings, in probates, guardianship and “so forth”. The words “so 
forth” used by the Privy Council were understood to mean proceedings ejusdem generis with 
the instances preceding them and would include proceedings such as in divorce, insolvency, 
for succession certificates, land and the like. In other words, this section applies to original 
matters, ie matters which originate in themselves and not those which spring from a suit 
or from some other proceeding or arises in connection therewith. Thus, an application 
for probate may be dismissed for default under O IX and then restored.” Rejection of an 
application for restoration would be appealable under O XLIV, rule 1(e). Following the dictum 
of the Privy Council, the Calcutta High Court in Sarat Krishna Bose v Bisweswar Mitra, held 
that this section did not make O IX applicable to proceedings under O IX. Therefore, when an 
application under O IX, rule 9 for restoration of a suit was dismissed for default under rule 4 of 
that order, no application lay under O IX, rule 9 for setting aside that order of dismissal and for 
its restoration. The view that the provisions of O IX had no application to a proceeding under 
that order, was restated by the Orissa High Court in Kunj Behari v Chanchala Das.'” Likewise, 
a Division Bench of the Bombay High Court, following Sarat Krishna Bose v Bisweswar Mitra, 
held that where a suit is dismissed for default and an application for its restoration under O IX, 
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rule 9 is also dismissed for default, a further application to restore the application under 
O IX, rule 9 does not attract this section, the reason given being that this section contemplates 
only proceedings which are original matters in the nature of suits such as proceedings in 
probate, guardianship and so forth and also applications which are ejusdem generis with such 
proceedings." In this decision, the high court considered several decisions of different high 
courts stating varying views as to the applicability of this section to such matters and the view 
held there, that in any case, resort could be had to the inherent powers of the court under 
section 151. However, in Ramkarandas Radhavallabh v Bhagwandas,’” the Supreme Court 
held that where an application is made to set aside a decree for ejectment under O XXXVII, 
rule 4 and the finding is that no special circumstance is made out to set aside such a decree, 
there is no scope for the applicability of section 151, since inherent powers are to be exercised 
in exceptional cases in respect of which the CPC does not lay down any procedure. This view 
appears to have been understood as being contrary to the decisions cited earlier, although 
neither this section nor O IX was involved in it. The decision, which specifically runs contrary 
to the Privy Council dictum in Ramchandra v State of Uttar Pradesh, where the question 
canvassed was whether a proceeding before a civil court arising out of a reference under section 
146 (1) of the Code of Criminal Procedure, 1973 (CrPC) is a civil proceeding as contemplated 
by this section. In dealing with that question, the Supreme Court observed that the expression 
“civil proceeding”, in this section, is not necessarily confined to an original proceeding like a 
suit or an application for appointment of a guardian, etc, but that it applies also to a proceeding 
which is not an original proceeding. This observation is certainly in conflict with the Privy 
Council dictum followed by the Bombay, Calcutta and Orissa High Courts that this section 
contemplates proceedings which are original matters in the nature of suits, such as proceedings 
in probate, guardianship and so forth. In the light of the above observations of the Supreme 
Court, a proceeding under O IX for restoration of an application dismissed for default under 
that order, would be a civil proceeding within the meaning of this section and that there being 
a remedy provided by the Code, no resort can be had in such cases to section 151. Contrary to 
the Calcutta and Bombay view, the Punjab and Haryana High Court in decision, has held that 
an application under O IX, rule 9 is competent if it sought restoration of an earlier application 
seeking restoration of the suit in the event that the suit and the earlier application have both 
been dismissed for default.'°” 


The Gauhati High Court has held that where an appeal is dismissed for default and an 
application for its re-admission is pending, such an application gives rise to a proceeding 
within the meaning of section 141 of the Code. Since it is merely the procedural part of the 
Code which is applicable to a proceeding under section 141 of the Code, the substantive part 
of the code, such as, section 94(c) would not be applicable to a proceeding for re-admission of 
an appeal under O XLI, rule 19 of the Code. Thus a court cannot grant temporary injunction 
during the proceeding for restoration of an appeal. However, it was further held that the 
court may grant such injunction taking recourse to section 151 of the Code if the situation so 
demands. 


The Allahabad High Court has held that the expression all proceedings in any court of Civil 


jurisdiction” in section 141 is of wide import and an application filed for restoration of second 
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appeal dismissed as being abated and substitution application would fall within the ambit of 
the said expression. Therefore, it is open to Court to pass appropriate orders for injunction or 
stay during the pendency of such applications.'” 


An application under section 5(4) of the Assam Urban Area Rent Control Act, 1972 for 
deposit of rent in court cannot be treated as a proceeding within the meaning of section 141 
of the Code as the court cannot be said to be adjudicating any dispute between the landlord 
and tenant. Therefore, provisions of O IX, rule 4 of the CPC do not apply for restoration of 
the said application. ° 


In another case, the Gauhati High Court has held that an application under O XXXIX, 
rule 2-A against violation of injunction order gives rise to a “proceeding” within the meaning 
of section 141 and therefore, the same can be adjourned invoking O XVII, rule 1 of the Code. 
In the same case, it has been further held that an application for temporary injunction cannot 
be treated as a proceeding under this section reiterating its earlier view in Yogesh Shah’ case 
(supra). " 


Where a suit was decreed ex parte and an application under O IX, rule 13 for restoration 
of the suit was also dismissed for default, in view of the amended provisions of section 141, 
two alternative remedies were available to the applicant. He could file an application under 
O IX, rule 9 read with section 141 for restoration of the application dismissed for default or an 
appeal under O XLIV, rule 1(c). As the CPC provides for alternative remedies, remedy under 
section 151 was not available.''* In 1988, Calcutta High Court held that where a miscellaneous 
case (an application under O IX, rule 4, 9 or 13) is dismissed for default, application for the 
restoration of such miscellaneous case is maintainable under O IX, read with section 141. 


Proceedings under O IX are to be treated as miscellaneous proceedings within the meaning 
of section 141, (as amended in 1976). Limitation for such an application for restoration would 
be governed by Article 137 of the Limitation Act, 1963. However, the high court observed 
that amendment in the law should be made so that such application would be governed by 
Article 122 of the Limitation Act, 1963.” 


The proceeding within this section must be a proceeding in a court of civil jurisdiction. An 
application for letters of administration can be stayed under section 10, pending the disposal of 
such an application filed earlier in another court having jurisdiction.'"* An application under 
section 18 of the Religious Endowments Act, 1863, is a proceeding of this nature. Hence, it 
must be verified as required by O VI, rule 15, of the CPC.'” But an application for settlement 
of rents made to a revenue officer under section 105 of the Bengal Tenancy Act 8 of 1885 is not 
a proceeding in a court of civil jurisdiction. Hence, the petition need not be signed as required 
by O VI, rule 14.''° A petition by a company to the high court under the Indian Companies 
Memorandum of Association Act, 1895, for the confirmation of a special resolution altering 
the memorandum of association of the company, is a proceeding within the meaning of this 
section. Therefore, where the petition was dismissed and the company applied for leave to 
appeal to the Privy Council, the case was dealt with by the court under section, 595 of the 


109. Basant Lal v Lakshmi Chand, AIR 2007 All 32 : (2007) 1 All LJ 158. 

110. Samiran Paul v Anubha Banik, (2007) 4 Gau LT 484 : (2007) 59 All Ind Cas 790. 
111. Hareswar Roy v Mustt Monowara, AIR 2010 Gau 22 : (2009) 5 Gau LT 67. 

112. Hazi Rustam Ali v Emanuddin Khan, AIR 1981 Cal 81. 

113. Numahar Bewa v Rabindra Nath, AIR 1988 Cal 358. 

114. Re goods of Lilian Singh, AIR 1943 Cal 19 : (1942) 12 Cal 194. 

115. Amdoo Miyan v Muhammad, (1901) 24 Mad 685. 

116. Hazari Lal v Ambica, AIR 1924 Pat 104 : (1924) 3 Pat 67. 


1536 Sec 141 Part XI—Miscellaneous 
Code of Civil Procedure 1882, [now section 109}.'!” Similarly an application to set aside an 
ex parte payment order made under the Indian Companies Act 6 of 1882, is a proceeding in a 
court of civil jurisdiction. Hence the provisions of O IX, rule 13 apply to the case.'"* An order 
passed by a civil court under section 120 of the Indian Companies Act, 1913, is in exercise of 
its power as a court of civil jurisdiction under this section.''” Proceedings under section 187 
of the Indian Companies Act, 1913, are proceedings in a court of civil jurisdiction.’ The 
court has power under O XXIII, rule 3 read with section 141, to record a compromise entered 
into in the course of proceedings under the Companies Act.’*! It can order amendment of 
pleadings under O VI, rule 17.'” It can pass interlocutory orders as provided in section 94 in 
proceedings under section 186(1) of the Companies Act, 1956.'” 


This section is applicable to proceedings under section 235 of the Companies Act, 1956 and 
where a creditor who had filed a petition under that section died, it was held that an application 
of his legal representative to come on record was governed by O II and must be filed within 
the period of limitation prescribed for petitions under O II.’ An application under section 12 
of the Guardians and Wards Act, 1890, is a proceeding in a court of civil jurisdiction. Hence, 
a receiver may be appointed in such a proceeding under O XL, rule 1,'” and the receiver so 
appointed will have all the powers of a receiver under the CPC.'”° The court cannot dismiss an 
application for the appointment of a guardian summarily, and on a perusal of the pleadings, as 
the provisions of the Code are, under this section, applicable to proceedings under that Act and 
a decision should be given only after hearing the parties and taking evidence.'”’ An application 
under O IX, rule 13, is a proceeding referred to in this section and so section 21 as to objection 
to jurisdiction applies to such an application.’ But an application for a succession certificate 
under the Succession Certificate Act, 1889, is not such a proceeding. Hence, a receiver cannot 
be appointed under O XLI in such a proceeding.'”? An application for the appointment of a 
common manager under section 93 of the Bengal Tenancy Act 8 of 1885, is a proceeding of 
the kind contemplated by this section; a receiver, therefore, may be appointed under O XL, 
rule 1, pending the application.'*° Disciplinary proceedings taken under section 14 of the Legal 
Practitioners Act 18 of 1879 are “not proceedings in any court of civil jurisdiction” within the 
meaning of this section; therefore, the procedure provided by section 24 of the CPC does not 
apply to those proceedings.” An issue referred to a civil court under the Agra Tenancy Act, 
1926, by a revenue court is an original matter in the nature of a suit and the civil court has 
jurisdiction under this section (read with O IX) to entertain an application for setting aside 
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an ex parte decision passed by it.'*? An inquiry before a commissioner appointed by a court 
to ascertain the amount of mesne profits payable by one party to another is a proceeding 
within the meaning of this section. Hence, the provisions of O XVIII, rule 1 apply to the 
proceeding.'* In a suit on a mortgage an application under O XXXIV, rule 5(3), for a final 
decree,'* or under O XXXIV, rule 6 for a personal decree'* is not a proceeding in execution, 
but a proceeding contemplated by this section, and so the provisions of O IX apply.'*° 


The provisions of the CPC have been held to be applicable to proceedings under section 24 
of the Code,'” as also to petitions under O XXXIII, rule 1.'** It has been observed that an 
application for amendment is not within this section, as it is not a proceeding original in 
its nature but is purely interlocutory." This decision requires reconsideration in view of the 


Supreme Court decision in Ramchandra v State of Uttar Pradesh. 


The Supreme Court has held that the CPC is applicable to proceedings in court under the 
Arbitration Act, 1940 (now replaced by Arbitration and Conciliation Act, 1996), and that 
where, after an award was given by the arbitrator, the parties entered into a compromise, the 
court has the power to record it under O XXIII, rule 3, read with this section, and make it 
part of the decree either by incorporating it in the operative portion thereof or the schedule 
thereto.'*° An arbitrator, appointed under the Defence of India Act, 1939, for purposes of 
settlement of compensation under section 19 of that Act, is a court of civil jurisdiction, to 
whose proceedings this section applies.'*! This section also applies to proceedings under the 
Bombay Agricultural Debtors Relief Act, 1947.'* It has been held that the provisions of the 
CPC are applicable to proceedings under Displaced Persons (Debts Adjustment) Act, 1951, 
and so an application dismissed for default could be restored under O IX.'* section 141 has no 
application to proceedings which come to a civil court under the provisions of the CrPC.' An 
order passed ex parte in proceedings under section 146 of the CrPC cannot be set aside under 
O IX, rule 13;'* nor could petitions under section 195(1)(b) or (c)'*° or under section 4767 
of the CrPC dismissed for default of appearance be restored under O IX, rule 9, of the Code. 
The Supreme Court has held that even before commencement of arbitral proceedings, an 
application under section 9 of the Arbitration Act, 1996 can be filed and such application, 
being original in nature, shall be treated as to be at the same footing as the proceedings within 
the meaning of section 141.'* 
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It has been held that the provisions of the Code are applicable to proceedings under the 
Lunacy Act;'*? under the Madras Agriculturists Relief Act, 1938;! under the Madras Hindu 


Bigamy Prevention and Divorce Act, 1949.1 


The Supreme Court has held that section 141 has no application to inquiries under 
sections 7 and 45 of the Administration of Evacuee Property Act, 1950.'” The provisions of 
the Code have been held to be inapplicable to proceedings before the rent controller under 
Jaipur Rent Control Order’ or to proceedings under UP Land Reforms (Supplementary) 
Act 19522% 


On the question whether section 141 is applicable to revision petitions, the preponderance 
of authority is in favour of the view that it does not.'” The contrary view was taken in the 
under mentioned case.'”° 


[s 141.5] The Procedure Provided in This Code 


Section 141 of the Act leaves no doubt that in a proceeding where an application is filed 
for passing the decree on the basis of the award submitted by the arbitrator, the provisions of 
the CPC are applicable and there is no provision which excludes operation of O IX. Similarly, 
in view of section 141 of the CPC, the procedure prescribed in it is to be followed as far 
as it can be made applicable to all proceedings in the court of civil jurisdiction. Hence, in 
the proceedings initiated for making the award, a rule of the court, the provisions of the 
CPC, including O IX, rule 13 would be applicable. As per the explanation to section 141, the 


expression “proceedings” includes proceedings under O IX.'%” 


Explanation 2 of section 141 of the CPC introduced by 1976 Amendment Act specifically 
includes proceedings under O IX within the purview of the said section. Thus, there will be 
no difficulty in applying section 141 to proceedings arising under O IX, CPC, including 
applications to restore an application filed for restoring the suit dismissed for default in view of 
specific inclusion of said proceedings within the ambit of section 141.158 


This section extends the procedure provided in the CPC in regard to suits and to proceedings 
in civil courts. It does not confer any substantive right not expressly given elsewhere by the 
Code, eg, a right of appeal.! Hence, no appeal lies from an order passed in a “proceeding” of 
the kind contemplated by this section unless the order comes within the purview of O XLIII.'®° 
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Nor does an appeal lie from an order returning a memorandum of appeal to the proper 
court.'®' Further, the section does not confer upon any court entertaining such proceedings a 
power not expressly given elsewhere by the CPC, eg, the power to refer questions to the high 
court (section 113).!% 


The right conferred on a ruler under section 86 is one of substance and cannot be claimed 
under section 141 in a probate proceeding,'® nor the right to apply for review, which is not a 
procedural but a substantive right.” 


[s 141.6] Explanation 


As against the dismissal of the restoration application under rules 2 and 3 of O IX read with 
section 141, CPC, a two-fold remedy is provided under rule 4 of O IX read with section 141, 
wherein it is provided that where the suit is dismissed under rule 2 or rule 3, CPC, the plaintiff 
may (subject to the law of limitation) bring a fresh suit, or he may apply for an order to set 
the dismissal aside, and if he satisfies the court that there was sufficient cause for such failure 
as is referred to in rule 2, or for his non-appearance, as the case may be, the court shall make 
an order setting aside the dismissal. Thus, from a plain reading of rules 2, 3, 4 and 5 read with 
section 141, it is clear that the plaintiff-appellant had two remedies either to bring a fresh suit or 
may apply for setting aside the dismissal under rule 4 of O IX with the aid of section 141CPC or 
may bring fresh suit (subject to law of limitation) under rule 5(2) of O IX. Both these remedies 
are simultaneous and would not exclude either of them. The application under O IX, rule 4 read 
with section 141 CPC for restoration of miscellaneous application is maintainable.'® 


Judicial opinion is divided on the question whether section 141 applies to Writ Petitions 
under Article 226 of the Constitution. It has been held by a Full Bench of the Punjab High 
Court that it applies,’ and that is also the view of the High Court of Andhra Pradesh.'” But 
a different view has been taken by the High Courts of Calcutta’ and Madras.'® A Single 
Judge of the Punjab High Court, also, has held, though without referring to that High Court’s 
earlier decision, in Sona Ram Ranga Ram v Central Government, (Supra) that this section does 
not apply to Article 226 proceedings as the high court, when it exercises its extraordinary 
jurisdiction, cannot be said to be a court of civil jurisdiction. 


The explanation inserted in 1976 resolves the judicial controversy both as regards the 
applicability of the provisions of the CPC under this section to applications for setting aside 
ex parte proceedings or orders of dismissal for default under O IX, rule 9 and also as regards 
the applicability of the provisions of the CPC to writ proceedings under Article 226. It, now, 
provides that in the case of the former, they apply and in the case of the latter they do not. 
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BON OSE AEE O III 
Though writ proceedings are not proceedings within the meaning of this section and therefore 
they are not governed by the CPC, the explanation does not run counter to the high court 
exercising its jurisdiction under Article 226 and invoking this section in doing so. This is 
done, not because the writ proceedings are governed by the CPC, but because its provisions 
are in conformity with the rules of natural justice. A writ petition dismissed for default can be 


, 170 
restored upon a reasonable cause being shown. 


The high court, while exercising jurisdiction under Article 226 of the Constitution of 
India has jurisdiction to pass appropriate orders.” Proceedings under Article 226 of the 
Constitution of India stand on a different footing when compared to the proceedings in suits 


or appeals arising therefrom.!”” 


Section 141 of CPC provides that procedure provided in the Code in regard to suits shall be 
followed in all proceedings in any court of civil jurisdiction. But, the explanation to section 141 


states that the expression “proceedings” does not include any proceedings under Article 226 of 


the Constitution of India.'”? 


When the high court exercises extraordinary jurisdiction under Article 226 of the 
Constitution, it aims at securing a very speedy and efficacious remedy to a person, whose 
legal or constitutional right has been infringed. If all the elaborate and technical rules 
laid down in the CPC are to be applied to writ proceedings, the very object and purpose 
is likely to be defeated. In view of the conflicting opinions expressed by the different 
courts, the Parliament, by the aforesaid amending Act (1976), introduced the explanation 
saying that in section 141 of the Code, the expression “proceedings” does not include 
any proceedings under Article 226 of the Constitution and statutorily recognised the 
views expressed by some of the courts, that writ proceedings under Article 226 of the 
Constitution shall not be deemed to be proceedings within the meaning of section 141 
of the CPC. After the introduction of the Explanation to section 141, it can be said that 
when section 141 provides that the proceedings prescribed in the CPC in regard to suits 
shall be followed, as far as it can be made applicable “in all proceedings in any court of 
civil jurisdiction” it shall not include a proceeding under Article 226 of the Constitution. 
In this background, it cannot be held that the provisions contained in O XXII of the CPC 
are applicable per se to writ proceedings.'”* Notwithstanding rule 24 of Writ Proceeding 
Rules, 1997 Andhra Pradesh (AP), the provisions of the CPC cannot be made applicable 
to any extent to any of the proceedings under Article 226 of the Constitution and the 
high court in dealing with such matters should be left to adopt its own procedure for 
granting relief to concerned person and by adopting a procedure which can be held not 
only reasonable but also expeditious. 


With the total exclusion of the proceedings under Article 226 of the Constitution from 
the purview of section 141 of the CPC, there is no question of making applicable the 
procedure of the Code “as far as it can be made applicable to such proceedings”. If, inspite 
of it, the provisions of the Code are made applicable to the proceedings under Article 226 
of the Constitution, it would be repugnant to the extraordinary powers of the high court 
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174. Pooran Singh v State of Punjab, AIR 1996 SC 1092 : (1996) 2 SCC 205; State of Kerala v CU Scaria. 
AIR 1994 Ker 35 (DB); State of Gujarat v Vishnu Automobiles, AIR 1999 Guj 92 (DB). 


Postage Sec 143 1541 


thereunder.'”> The Supreme Court, while dealing with a writ petition under Article 226 
of the Constitution, has not totally excluded the possibility of allowing oral application 
made under Article 226 in emergent cases. It is so, because the procedural provisions of 
the CPC are not made applicable to writ proceedings under Article 226 by virtue of the 
explanation to section 141 of the CPC. It was observed that the practice of entertaining 
oral application and issuing interim orders by any court in matter of consequence without 
any affidavit having been shown to as a prima facie proof of allegation and without any 
record being kept before the court, may lead to very serious abuse of the process of the 
court. However, if some grossly iniquitous act is about to be perpetrated and any delay 
would result in the fait accompli of a monstrosity, urgent oral applications may be moved 
and urgent interim orders issued. But even in such cases, at least a skeletal application 
setting out the bare acts and the questions involved should be insisted upon. A detailed 
application could be permitted to be filed later.'”° 


[S 142] Orders and notices to be in writing.—All orders and notices served on or 
given to any person under the provisions of this Code shall be in writing. 


[s 142.1] State Amendment 


HIGH COURT AMENDMENT 


Calcutta.— Insert the words “or of the Presidency Small Cause Courts Act, 1882”, after 
the words “of this Code” and before the words “shall be in writing”. Vide Cal. Gaz., Pt. I, 
dated April 20, 1967. 


[S 143] Postage.—Postage, where chargeable on a notice, summons or letter issued 
under this Code and forwarded by post, and the fee for registering the same, shall be 
paid within a time to be fixed before the communication is made: 

Provided that the ‘”’ [State Government] '”*[* * *] may remit such postage, or fee, or 
both, or may prescribe a scale of court-fees to be levied in lieu thereof. 


[s 143.1] State Amendment 


HIGH COURT AMENDMENT 


Calcutta.—Insert the words “or the Presidency Small Cause Courts Act, 1882”, after the 
words “issued under this Code” and before the words “and forwarded by post”. Vide Cal. 
Gaz. Pt. I, dated April 20, 1967. 


175. Hon'ble Secretary and Correspondent, Badruka College of Commerce and Arts v State of Andhra Pradesh, 
AIR 1997 AP 179 (FB). See also Board of Education of STB Churches, Nellore v State of AP, AIR 2001 AP 
319 (DB). 

176. Samarias Trading Co Put Ltd v S Samuel, (1984) 4 SCC 666. 

177. Substituted for “Provincial Government” by AO, 1950. 

178. The words “with the previous sanction of the G.G. in C.” omitted by Act 38 of 1920, section 2 and Sch I. 
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[S 144] Application for Restitution.—(1) Where and in so far as a decree °’ [or 
an order] is '®°[varied or reversed in any appeal, revision or other proceeding or is set 
aside or modified in any suit instituted for the purpose, the Court which passed the 
decree or order] shall, on the application of any party entitled to any benefit by way 
of restitution or otherwise, cause such restitution to be made as well, so far as may 
be, place the parties in the position which they would have occupied. but for such 
decree [or order] or '*'[such part thereof as has been varied, reversed, set aside or 
modified] and, for this purpose, the Court may make any orders, including orders 
for the refund of costs and for the payment of interest, damages, compensation and 
mesne profits, which are properly '**[consequential on such variation, reversal, setting 
aside or modification of the decree or order]. 


'83[ Explanation.—For the purposes of sub-section (1), the expression “Court which 
passed the decree or order’ shall be deemed to include,— 


(a) where the decree or order has been varied or reversed in exercise of appellate 
or revisional jurisdiction, the Court of first instance; 


(6) where the decree or order has been set aside by a separate suit, the Court of 
first instance which passed such decree or order; 


(c) where the Court of first instance has ceased to exist or has ceased to have 
jurisdiction to execute it, the Court which, if the suit wherein the decree or 
order was passed were instituted at the time of making the application for 
restitution under this section, would have jurisdiction to try such suit. ] 


(2) No suit shall be instituted for the purpose of obtaining any restitution or other 
relief which could be obtained by application under sub-section (1). 


SYNOPSIS 


[s 144.12] Restitution — Not 

DISPONE <. iarr ra 1550 
[s 144.13] Restitution — Three Conditions... 1550 
[s 144.14] Restitution — Properly 


[s 144.1] State Amendinent t RET a Aan 
[s 144.2] Changes in the SEON.. yid 
FE PASSO pan. esiet isise acy 
[s 144.4] Doctrine of Restitution................ 


[s Sap Act Of Couri sai isise Gonfeguential.. i.. 1551 

[s 144.6] Duty of the Couffin [s 144.15] Ordinary Case for 

[6 PEE? Restitution innata Ran PEA stesse ooss os sovasesosusnuriksn Ess 1551 

[s 144.8] Restitution—Ambiguous is 144.16] InterimM“Ondert:............0c cece 1552 
Co ee LS (is 144.17] Mehe Profit. ...........0c0.c0.ncn 1552 

[s 144.9] Restitution—Three Senses........... CORTET R- n N E E s, ders. 1553 


[s 144.10] Quantum of Restitution............... 
[s 144.11] Exclusion of Restitution — 


[s 144.19] Execution of Decree by 
Trial Court—Appeal does 


not Become Infructuous............... 1554 


179. Inserted by CPC (Amendment) Act 66 of 1956, section 13 (w.e.f. 1-1-1957). 

180. Substituted by Act 104 of 1976, section 48, for “varied or reversed, the Court of first instance” (w.e.f. 
1-2-1977). 

181. Substituted by Act 104 of 1976, section 48, for “such part therof as has been varied or reversed” (w.e.f. 
1-2-1977). 

182. Substituted by CPC (Amendment) Act, 1976 (104 of 1976), section 48(i)(c), for “consequential on such 
variation or reversal” (w.e.f. 1-2-1977). 

183. Inserted by CPC (Amendment) Act, 1976 (104 of 1976), section 48 (w.e.f. 1-2-1977). 


[s 144.1] State Amendment 


Uttar Pradesh.—The following amendment were made by Uttar Pradesh Act 24 of 
1954, section 2 and Schedule, Item 5, entry 7, dated 30 November 1954. 


In Section 144, for sub-section (1), the following shall be substituted: — 


Application for Restitution Sec 144 1543 
[s 144.20] Effect of Tripura Land Revenue [s 144.27.2] Attaching Decree- 
and Land Reforms Act, 1960 horder a a ie ae 1564 
Before Restitution ..........:c0.ccce0ee [s 144.27.3] Auction-purchaser.... 1565 
[s 144.21] Splitting of Claim for [s 144.27.4] Sesat bo 1566 
os a Tee Re [s 144.27.5] Bona Fide Purchaser 
[s 144.22] Names of Parties ..........c.ccccccceceeeee Sg eg irsarssraerias 1566 
[s 144.23] Inherent Power to Grant AA 27 OI TEDA aeai 1566 
RESGARRIA E NNA 127.7] EEn. 2c... ee 1566 
[s 144.24] Place the Parties in the Position [s 144.28] Sub-section (2): Bar of Suit.......... 1568 
Which They Would Have (s 144.291 . Diecter.. i kar a: 1569 
Occupied but for Such Decree [s 144.30] Where a Decree or Order is 
as has Been Reversed, Varied, Varied or Reversed or Set 
Modified or Set Aside .................. Aside or Modified ................000000 1569 
[s 144.25] Consequentially ...........00cceeee [s 144.31] Independent Suit 
[s 144.26] Who may Apply for when Required hasis aosan. 1573 
pi. tl sel a [s 144.32] The Court Which Passed 
[s 144.26.1] Where Decree 1 OD 9 ey er 1573 
Proceeds on a [s 144.33] Pecuniary Jurisdiction in Awarding 
Common Ground... Damages Under this Section......... 1575 
[s 144.26.2] Transferee of [s 144.34] Whether a Proceeding Under 
wears .. L068! this Section is a Proceeding 
[s 144.26.3} Auction-Purchaser ... Da MEERA MEET aay Fak eos \ gn 5 1575 
[s 144.26.4] Authorised [s 144.35] Restitution and 
Representatives....... Compain. RADER, 19 1578 
[s 144.27] Against Whom Restitution [Ss 144.36] aoh asii ag P 1578 
may he CHUAN DEn a es [s 144.37] Applicability of Section 141......... 1578 
[s 144.27.1] Transferee of is 144.38) AS Bal. io. a Gs Esi 1578 
Decree Reversed la FASO P CET PRS on aas E cae onsen nv eee 1579 
in Appeal.............0.. [s 144.40] State Amendment .............0:00:00000 


(1) Where and in so far a decree or an order is varied or reversed in appeal, revision or 
otherwise, the Court of first instance shall, on the application of any party entitled to any 
benefit by way of restitution or otherwise, cause such restitution to be made, as will, so far 
as may be, place the parties in the position which they would have occupied but for such 
decree or order or such part thereof as has been varied or reversed and for this purpose, the 
Court may make any orders, including orders for the refund of costs and for the payment 
of interest, damages, compensation and mesne profits, which are properly consequential 
on such variation or reversal. 


HIGH COURT AMENDMENT 


Calcutta High Court.—The following modification were made by Calcutta Gazette, 
dated 20 April 1967, Pt 1, page 760. 


Section 144 extended to all suits or proceedings in the Court of Small Causes, Calcutta 


[s 144.2] Changes in the Section 


The corresponding section before it was restructured by the Code of Civil Procedure 1908 
(CPC) was section 583 of the Code of Civil Procedure 1882. The section then provided that 
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“when a party entitled to any benefit (by way of restitution or otherwise) under a decree passed 
in an appeal under this chapter desires to obtain execution of the same, he shall apply to the 
court which passed the decree against which the appeal was preferred; and such court shall 
proceed to execute the decree passed in appeal according to the rules hereinbefore prescribed 
for the execution of decrees in suits”. The language of the section confined the relief of 
restitution only in cases where the decree was reversed or varied in appeal preferred against the 
original decree and not to variation or reversal otherwise than in appeal, nor to a reversal or 
variation by the Privy Council in appeal'*‘ or in review by the same court.'® The section was 
recast by the CPC to give legislative sanction to a practice which had been established by that 
time under which a wider interpretation was given to the section. As to recast, the section did 
not contain any limitation as to the manner in which a decree was varied or reversed as did the 
old section 583 which contained, the words “a decree passed in an appeal.” The effect of the 
change was to extend the operation of the section to all cases where the decree was varied or 
reversed including reversal by a superior court, by the same court in the same proceedings or 
by a different court in different proceedings.'*° The Civil Procedure (Amendment) Act, 1976, 
inserted the words “or an order” after the word “decree”, the effect of which was to extend the 
application of the section to cases where an order also was varied or reversed. 


The Amendment Act, 1976 has, for the words “varied or reversed, the court of first 
instance” in sub-section 1, substituted the words “varied or reversed in any appeal, revision 
or other proceeding or is set aside or modified in any suit instituted for the purpose, the 
court which passed the decree”. It has also, for the words “Such part thereof as has been 
varied or reversed” substituted the words “such part thereof as has been varied, reversed, set 
aside or modified.” Lastly, it has, for the words, “consequential on such variation or reversal” 
substituted the words, “consequential on such variation, reversal, setting aside or modification 
of the decree or order.” The effect of these changes in sub-section (1) is to clarify, what some 
of the high courts had already done, that the benefit of the section shall also apply to variation 
or reversal, of the original decree, not only in appeal by a superior court but also by the same 
court in the same proceedings by review and to modification or setting aside of the decree 
by another competent court in a separate suit for setting aside the decree on grounds such as 
fraud, want of jurisdiction. The Explanation has been added because the words “the court of 
first instance” in the unamended sub-section (1) would obviously be inapposite in cases where 
the decree was set aside or modified by another court in a separate suit filed for that relief 
or where the court which passed the original decree has ceased to exist or has ceased to have 
jurisdiction to execute it. 


Sub-section (2) has been retained unaltered. 


[s 144.3] Scope 


The principle of restitution has been statutorily recognised in section 144 of the CPC. 
section 144 of the CPC speaks not only of a decree being varied, reversed, set aside or modified 
but also includes an order on par with a decree. The scope of the provision is wide enough so 
as to include therein almost all the kinds of variation, reversal, setting aside or modification of 
a decree or order.'*’ 


184. Sadiq Hussain v Lalta Prasad, (1898) 20 All 139. 

185. Collector of Meerut v Kalka Prasad, (1906) 28 All 665. 

186. Devi Ram Chand v SV Bastikar, AIR 1968 Bom 57 : (1967) 69 Bom LR 121. 

187. South Eastern Coalfields Ltd v State of Madhya Pradesh, AIR 2003 SC 4482 : (2003) 8 SCC 648. 
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The Hon'ble Supreme Court'** laid down the grounds in which section 144 CPC is 
applicable: 


1. Restitution sought must be in respect of a decree or order which has been varied or 
reversed; 


2. The party applying must be entitled to the benefit of restitution; 


3. The relief which is claimed must be consequential to the reversal or variation of the 
decree or order. 


In the present case there is no decree or order by the trial which mandate to hand over 
the possession to the defendant and hence, the present case is not fit for applicability of 


section 144 CPC. 


[s 144.4] Doctrine of Restitution 


The doctrine of restitution contemplates the case where property has been received by a 
decree-holder in execution of a decree, and the decree, or part thereof, is subsequently varied 
or reversed on appeal by the judgment-debtor, or even in a separate suit'®? or otherwise, as for 
instance, on an application under the Bengal Money Lenders Act or Agriculturist Relief Act.” 
A filed a suit for a declaration that grant of bbumidari rights by the revenue authority in favour 
of B was illegal and sought for recovery of possession. The suit was decreed by the trial judge. 
A first appeal against the decree was dismissed. In second appeal, the high court held that civil 
courts had no jurisdiction to entertain a suit relating to bhumidari rights under section 84 of 
the Delhi Land Reforms 1954, and dismissed the suit. On such dismissal, B became entitled 
by way of restitution to possession of the land from A who had taken possession in execution 


of the decree passed by the trial judge.'”’ 


In a suit for injunction the plaintiffs claimed to be the owner of the property and obtained 
interim order of injunction from the court allegedly by making false statements and raised 
construction during the operation of the interim order. Later, the plaintiff got the suit dismissed 
for default after raising the construction. It was held the petition under section 144 of the Code 
by defendant for removal of construction and restoration of status quo is not maintainable, 
because admittedly, the questions whether the plaintiffs are owners of the property or the 
defendant occupied the same as owners were not decided by a competent court and the rights 
of both parties were under question.'”” 


Where the appellants admittedly took benefit of the interim order passed by the Supreme 
Court,'”’ they cannot, having regard to the doctrine of “unjust enrichment’, retain the undue 
advantages derived by it, and were accordingly asked to pay back the amount received either 
directly or indirectly on account of MSIL Distributor Public Sector Undertaking; the doctrine 
of restitution was, thus, applied.'* 


188. Murti Bhawani Mata Mandir Rep Through Pujari Ganeshi Lal (D) Through Lr Kailash v Ramesh, AIR 
2019 SC 679 : 2019 (1) JLJR 380 : 2019 (2) Mad LJ 214 : 2019 (1) PLJR 452 : 2019 (2) ALD(SC) 
214 : 2019 (1) OLR 962 : 2019 (1) RCR(Civil) 935 : (2019) 2 Scale 555. 

189. Jogendra Nath Singh v Hira Sahu, AIR 1948 All 252 (FB) : (1948) ILR All 62; Magb 
Khan v Khodaija Begum, AIR 1949 Pat 133 (FB) : (1948) 27 Pat 873. Peg he AC 

190. Alapati Ankamma v Pavulari Basava, AIR 1945 Mad 360. 

191. Shatrughan B Singh v Mange Mir Singh, AIR 1972 Del 212. 

192. Hiranand v TN Khambati, AIR 2006 AP 103 : (2006) 1 Andh LT 613 : (2006) 3 Civil Court C 434 

193. Khoday Distilleries Ltd v State of Karnataka, AIR 1996 SC 911 : AIR 1996 SCW 308 : (1996) 10 
SCC 304. 

194. KT Venkatagiri v State of Karnataka, AIR 2003 SC 1819 : 2003 AIR SCW 1270 : (2003) 9 SCC 1 : (2003) 
1 SCR 1081. i 
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Bos OER E enema TE ATE 


Once the doctrine of restitution is attracted, the interest is often a normal relief given in 
restitution. Such interest is not controlled by the provisions of the Interest Act, 1978." 


Where the decree remains valid and unaltered but becomes inexecutable due to intervening 
circumstances, such as enforcement of a new law, the doctrine of restitution is not available.!*° 


[s 144.5] Act of Court 


The legal maxim actus curiae neminem gravabit, means that an act of court shall prejudice 


no man.!” 


That no one shall suffer by an act of the court is not a rule confined to an erroneous act of 
the court; the “act of the court” embraces within its sweep all such acts as to which the court 
may form an opinion in any legal proceedings that the court would not have so acted had it 
been correctly apprised of the facts and the law. The factor attracting applicability of restitution 
is not the act of the court being wrongful or a mistake or error committed by the court; the test 
is whether on account of an act of the party persuading the court to pass an order held at the 
end as not sustainable, has resulted in one party gaining an advantage which it would not have 
otherwise earned, or the other party has suffered an impoverishment which it would not have 
suffered but for the order of the court and the act of such party.’ 


The injury, if any, caused by the act of the court shall be undone and the gain which the 
party would have earned unless it was interdicted by the order of the court would be restored 
to or conferred on the party by suitably commanding the party liable to do so.’” 


Having considered the submissions made on behalf of the respective parties and having gone 
through the materials on record, the Supreme Court was inclined to accept the submissions 
made on behalf of the decree holder/respondent. Having withdrawn the Special Leave Petition 
which had been filed by (appellant) against the order by which his share in the suit property 
had been conveyed to the decree holder/respondent, the question of restitution to the position 
prior to the execution of the decree does not and/or cannot arise. In Supreme Court’s view, the 
order passed by the Madras High Court in CRP having become final with the withdrawal of 
SLP is no longer open to the judgment debtor/appellant to pray for restitution notwithstanding 
the decision in the case of Hameed Joharan™ or that of Prasanna Kumar Roy Karmakar?” The 
fact situation is such that it does not call for any interference with the impugned order passed 
by the High Court at Madras and the appeals must, therefore, fail and were dismissed.”” 


[s 144.6] Duty of the Court 


The procedure to be adopted by the judgment-debtor is to apply under this section to the 
court of first instance for restitution of the property and for consequential relief. On such 
application being made, the court shall cause restitution to be made to the judgment-debtor 
(the successful appellant). The duty of the court, when awarding restitution under section 144 
of the CPC, is imperative. It shall place the applicant in the position in which he would have 


195. South Eastern Coalfields Ltd v State of Madhya Pradesh, AIR 2003 SC 4482 : (2003) 8 SCC 648. 
196. Khyali Ram v Mast Ram, AIR 1977 HP 41. 

197. ONGC v Association of Natural Gas Consuming Inds, AIR 2001 SC 2796 : (2001) 6 SCC 627. 
198. South Eastern Coalfields Ltd v State of Madhya Pradesh, AIR 2003 SC 4482 : (2003) 8 SCC 648. 
199. South Eastern Coalfields Ltd v State of Madhya Pradesh, AIR 2003 SC 4482 : (2003) 8 SCC 648. 
200. Hameed Johran(D) v Abdul Salam, AIR 2001 SCW 3261 : (2001) 7 SCC 573. 

201. Prasanne Kumar Roy Karmakar v State of West Bengal, AIR 1996 SCW 1585 : (1996) 3 SCC 403. 
202. V Hucheswaran v Madras Hardware Mart, AIR 2006 SC 50 : (2005) 8 SCC 496. 
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been if the order had not been made and for this purpose, the court is armed with powers (the 
“may” is empowering, not discretionary) as to mesne profits, interests and so forth.*” 


When a claim for restitution is ordered under this section, it is the duty of the court to 
make all consequential orders, and not refer the parties to a suit.?™ In Lala Bhagwandas v Lala 
Kishen Das,” stating the principle underlying this section, the Supreme Court observed that: 

On the reversal of a judgment, the law raises an obligation on the party to the record 
who received the benefit of the erroneous judgment to make restitution to the other party 


for what he had lost and that it is the duty of the Court to enforce that obligation unless it 
is shown that restitution would be clearly contrary to the real justice of the case. 


To make restitution for what a party has lost, it is the duty of the court to do so, unless 
it feels that in the facts and on the circumstances of the case, the restitution would far from 
meeting the ends of justice, would rather defeat the same.” 


The very ex parte decree made in suit was set aside in view of the restoration of the suit. In 
such cases, the court has got a duty to enforce its obligation to restitute the property to the 
applicant who was deprived of his possession based on the decree or order, inasmuch as it is a 
settled law that whenever an ex parte decree or order is set aside, the party who was dispossessed 
or evicted in pursuance of such ex parte decree or order is entitled to restitution forthwith, in 
spite of the fact that, ultimately, on merits, he might lose the cause; and that whenever an ex 
parte decree or order is set aside, no person who has entered into possession through the party 


obtaining the ex parte decree or order, can resist or obstruct restitution on the ground that he 
is a bona fide transferee.?” 


[s 144.7] Restitution 


The word “restitution” in this section means restoring to a party, on the variation or reversal 
of a decree, what has been lost to him in execution of the decree or directly in consequence of 
that decree, though not through proceedings under it.” The Amendment Act, 1976 has now 
clarified that the remedy by way of restitution would extend to cases where a decree has been 
varied or reversed in proceedings other than an appeal or revision or review, that is, where it is 
set aside or modified in a separate suit in another competent court filed for that purpose. The 
section does not apply unless the property was lost in execution of the decree or directly in 
consequence of that decree.” Where the decree was for payment of money and the judgment- 
debtor sold his house to the decree-holder voluntarily and independently of the decree and on 
reversal of the decree in appeal, he applied for possession of the house it was held that though 
the sale was for satisfaction of the decretal debt, he was not entitled to the possession of the 
house as the sale was not a direct consequence of the decree.”! The principle of the doctrine 
of restitution is that on the reversal of a decree in appeal, the law imposes an obligation on 


203. Guran Ditta v TR Ditta, AIR 1935 PC 12 : (1935) All LJ 251 : 37 Bom LR 162. 

204. Lakshmana Nadar v Peruma Pillai, AIR 1953 TC 612 : (1953) Ker LT 394 (FB). 

205. Lala Bhagwandas v Lala Kishen Das, AIR 1953 SC 136 : (1953) SCR 559 : (1953) SCJ 188; Doraisami 
Iyer v Annasami Iyer, ILR 23 Mad 306 : 10 Mad LJ 307; Binadyak Swain v Ramesh Chandra, AIR 1966 
SC 948; Ram Ratan v Mathura Prasad, AIR 1971 MP 69. 

206. South Eastern Coalfields Ltd v State of Madhya Pradesh, AIR 2003 SC 4482 : (2003) 8 SCC 648. 

207. Kandan v K Periasnamy, AIR 2004 Mad 425. 

208. Md Hanif v Khairat Ali, AIR 1941 Pat 577 : (1941) 20 Pat 346; Robert Skinner v Lt James Skinner, 
AIR 1943 All 202 : (1943) ILR All 312. 

209. Baikuntha Nath v Prosonnamoyi, AIR 1924 Cal 769 : (1924) 51 Cal 324; Niadar Mal v Ratan Lal, 
AIR 1927 Lah 625 : (1927) 8 Lah 356. 

210. Purshottam v Suryakant, AIR 1978 Bom 303. 
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the party to the suit who received the benefit of the erroneous decree to make restitution to 
the other party for what he has lost.”!! Section 144 is founded on the equitable principle that 
one who has taken advantage of a decree of a court should not be permitted to retain it, if the 
decree is reversed or modified. The word “restitution” in the marginal note of section 144(1) in 
its etymological sense, means resorting to a party on the modification, variation or reversal of 
a decree. In such a proceedings, the party seeking restitution is not required to satisfy the court 
about its title or rights to the property save and except showing its deprivation under a decree 
and the reversal and variation of decree.”!” 


However, in Binayak v Ramesh Chandra,’ the Supreme Court reversed the judgment of 
the Orissa High Court in Ramesh Chandra v Binayak where the high court had refused 
restitution on the ground that though the decree was reversed in appeal, the suit was remanded 
and on remand, the same decree was confirmed. The Supreme Court held that the subsequent 
passing of the same decree did not validate the execution of the decree which was reversed in 


appeal. 


The restitution to be made must be such as will, so far as may be, place the parties in the 
position which they would have occupied but for the decree appealed from or such part thereof 
as has been varied or reversed.”!° 


In directing restitution, it is to be noted that the parties must be placed in the same position 
as they were previously in irrespective of any other rights accruing to any of them during the 
litigation.” Thus tenants who had been ejected under a decree of court land who became 
subsequently entitled to recover possession by way of restitution under the UP Zamindari 
Abolition and Land Reforms Act, 1951, cannot claim adivasi rights on the basis of section 
20(b) of the Act as those rights were created subsequent to their ejectment.”!? Where an order 
is made against a party for restitution, but restitution is not made, the order may be enforced 


by sale of his property [section -i E 
ILLUSTRATIONS 


(i) A obtains a decree against B for possession of immovable property (or a decree for the 
recovery of movable property, say timber, or a decree for a sum of money), and in execution of 
the decree obtains possession of the property (or obtains the timber or recovers the money). The 
decree is subsequently reversed in appeal B is entitled on an application under this section to 
restitution of the property (or of the timber or of the money), though there may be no direction 
for restitution in the decree of the appellate court.” 


(ii) A obtains a decree against B for Rs 5000 and recovers the amount in execution. The decree 
is subsequently reversed in appeal. B is entitled on an application under this section to a refund 
of the money together with interest, up to the date of repayment, though the appellate decree 
may be silent as to interest. In Rodger v Comptoir d'Escompte de Pois,? which is the leading 
case on the subject, Lord Cairns, in delivering the judgment of the Privy Council, observed as 
follows: 
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It is contended on the part of the respondents here (that is, A in the present illustration), that 
the principal sum being restored to the present petitioners (that is, B in the present illustration), 
they have no right to recover from them any, interest. It is obvious that, if that is so, injury, 
and very grave injury; will be done to the petitioners. They will by reason of an act of the court 
have paid a sum which it is now ascertained was ordered to be paid by mistake and wrongfully. 
They will recover that sum after lapse of a considerable time, but they will recover it without the 
ordinary fruit which are derived from the enjoyment of money. On the other hand, those fruits 
will have been enjoyed, or may have been enjoyed by the person who by mistake and by wrong 
obtained possession of the money under a judgment which, has been reversed. So far, therefore, 
as principle is concerned, their Lordships have no doubt or hesitation in saying that injustice 
will be done to the petitioners, and that the perfect judicial determination, which it must be the 
object of all courts to arrive at, will not have been arrived at unless the persons who have, had 
their money improperly taken from them have the money restored to them, with interest, during 


the time that the money has been withheld. 


These observations apply equally to mesne profits which form the subject of the next 
illustration. 


(iii) A obtains a decree against B for possession of certain immovable property and in execution 
of the decree obtains possession of the property. The decree is subsequently reversed in appeal. 
B is entitled to possession of the property together with mesne profits during the period of 
dispossession.” If the property has, in the meantime, been let out by A to tenants, B is entitled 
to remove any tenant who refuses to vacate.*” 


(iv) A obtained a decree against B for possession. B filed an appeal against the decree and 
obtained stay of delivery. The appeal was allowed and the suit dismissed. Against the dismissal, 
A preferred a second appeal and that was allowed and the decree of the trial court restored. A 
applied in restitution for mesne profits from the date of the stay order of the first appellate court 
to the date of the decree of the second appellate court. It was held that he was entitled to do so 
under this section.” 


[s 144.8] Restitution—Ambiguous Term 


It was observed in South Eastern Coalfields Ltd v State of Madhya Pradesh, as follows: 


The Law of Contracts by John D Calamari and Joseph M Perillo has been quoted by 
Black to say that ‘restitution’ is an ambiguous term, sometimes referring to the disgorging 
of something which has been taken and at times referring to compensation for injury done. 


Often, the result in either meaning of the term would be the same.... Unjust 
impoverishment as well as unjust enrichment is a ground for restitution. If the defendant 
is guilty of a non-tortious misrepresentation, the measure of recovery is not rigid but, as 
in other cases of restitution, such factors as relative fault, the agreed upon risks, and the 
fairness of alternative risk allocations not agreed upon and not attributable to the fault of 


either party need to be weighed. 


[s 144.9] Restitution—Three Senses 


In law, the term “restitution” is used in three senses: (i) return or restoration of some specific 
thing to its rightful owner or status; (ii) compensation for benefits derived from a wrong done 


to another; (iii) compensation or reparation for the loss caused to another. 


221. 
222. 
Z2. 
224. 
22). 


225 


Vindhyachal Tewari v Board of Revenue, AIR 1956 All 663 : (1956) All LJ 325. 
Rohni Singh v Hodding, (1894) 21 Cal 340. 

Inderam v Ramdin, AIR 1961 MP 200. 

South Eastern Coalfields Ltd v State of Madhya Pradesh, AIR 2003 SC 4482. 


See Blacks Law Dictionary, 7th Edn, p 1315, as quoted in South Eastern Coalfields Ltd v State of Madhya 


Pradesh, AIR 2003 SC 4482. 
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[s 144.10] Quantum of Restitution 


The quantum of restitution, depending on the facts and circumstances of a given case, may 
take into consideration not only what the party excluded would have made but also what the 
party under obligation has or might reasonably have made. There is nothing wrong in the 
parties demanding being placed in the same position in which they would have been, had 
the court not intervened by its interim order when at the end of the proceedings the court 
pronounces its judicial verdict which does not match with and countenance its own interim 
verdict. Whenever called upon to adjudicate, the court would act in conjunction with what is 
the real and substantial justice.’”° 


[s 144.11] Exclusion of Restitution — Effect 


Any opinion to the contrary would lead to unjust if not disastrous consequences. Litigation 
may turn into a fruitful industry. Though litigation is not gambling yet there is an element of 
chance in every litigation. 


Unscrupulous litigants may feel encouraged to approach the courts, persuading the court to 
pass interlocutory orders favourable to them by making out a prima facie case when the issues 
are yet to be heard and determined on merits and if the concept of restitution is excluded from 
application to interim orders, then the litigant would stand to gain by swallowing the benefits 
yielding out of the interim order even though the battle has been lost at the end. This cannot 
be countenanced. Therefore, the successful party finally held entitled to a relief assessable in 
terms of money at the end of the litigation, is entitled to be compensated by award of interest 
at a suitable reasonable rate for the period for which the interim order of the court withholding 
the release of money had remained in operation.”” 


The injury, if any, caused by the act of the court shall be undone and the gain which the 
party would have earned unless it was interdicted by the order of the court would be restored 
to or conferred on the party by suitably commanding the party liable to do so.”* 


[s 144.12] Restitution — Not Discretionary 


The granting of restitution, however, is not discretionary.””” The words “so far as may be” 
are empowering and not discretionary.” 


[s 144.13] Restitution — Three Conditions 


In order that section 144 of the CPC, would be applicable, three conditions are necessary 
to be satisfied, namely: 


(i) the restitution sought must be in respect of the decree or order which had been 
varied or reversed; 


(ii) the party applying for restitution must be entitled to a benefit under a reversing 
decree or order; and 
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(iii) the relief claimed must be properly consequential on the reversal or variation of the 
decree or order.??! 


This is so also where the decree is varied or reversed in other proceedings or where it is 
modified or set aside in a separate suit filed for that purpose. It arises automatically on the 
reversal or modification and necessarily carries with it the right to restitution of all that has 
been done under the erroneous decree’? and the court in making restitution is bound to 
restore the parties, as far as they can be restored, to the same position they were in, at the time 
when the court, by its erroneous action, had displaced them from it.” 


[s 144.14] Restitution — Properly Consequential 


The restitution, moreover, must be “properly consequential” on the variation or reversal of 
the decree,™ or on its being modified or set aside. 


For the purpose of making such restitution as aforesaid, the court may make any orders, 
including orders for the refund of costs,” and for the payment of interest,” damages,””” 
compensation and mesne profits,** which are property consequential on such variation or 
reversal. The underlying principle is that when the main judgment or order is varied or reversed 
on appeal, all orders consequential or depending upon it are affected and wrongs done under 
them have to be corrected by granting restitution.” 


[s 144.15] Ordinary Case for Restitution 


The ordinary case for restitution is where something has been taken from a party in 
execution of a decree which has been varied or reversed, but the section is not confined within 
these precise limits, for a person against whom a decree for possession has been made may very 
well give up possession without insisting that any process of execution should be taken against 
him. When a person gives up possession in consequence of a decree, which is afterwards varied 
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or reversed, he is entitled to restitution under this section.” The principle applies with equal 
7 , i e 241 
force whether restitution has or has not been directed in the appellate decree. 


[s 144.16] Interim Order 


The interim order passed by the court merges into a final decision. The validity of an 
interim order, passed in favour of a party, stands reversed in the event of final decision going 
against the party successful at the interim stage. Unless otherwise ordered by the court, the 
successful party at the end would be justified with all expediency in demanding compensation 
and being placed in the same situation in which it would have been if the interim order would 
not have been passed against it. The successful party can demand (a) the delivery of benefit 
earned by the opposite party under the interim order of the court, or (b) to make restitution 
for what it has lost; and it is the duty of the court to do so unless it feels that in the facts and 
on the circumstances of the case, the restitution would far from meeting the ends of justice, 
would rather defeat the same. Undoing the effect of an interim order by resorting to principles 
of restitution is an obligation of the party, who has gained by the interim order of the court, so 
as to wipe out the effect of the interim order passed which, in view of the reasoning adopted 
by the court at the stage of final decision, the court earlier would not, or ought not, to have 
passed. There is nothing wrong in an effort being made to restore the parties to the same 
position in which they would have been if the interim order would not have existed.” 


[s 144.17] Mesne Profit 


As regards mesne profits, the test is not what the party excluded would have made but what 
the party in possession has or might reasonably have made: Surendra v Sultan.*® If the landlord 
has taken possession in execution of a decree against a tenant and the decree is subsequently 
reversed, the tenant is entitled to get credit for the rent due to himself. In Tagore v Mathura 
Kanta Das, where a suit for possession by a usufructuary mortgagee and a suit by mortgagors 
for redemption were tried together and the former was decreed and latter dismissed and the 
mortgagee obtained possession in execution, but the decree of dismissal was reversed on appeal 
and an account was directed to be taken and it was found that the mortgagors were entitled 
to redeem without having to pay anything, it was held that they were entitled to recover 
possession under this section but that, as regards the claim for mesne profits, the mortgagees 
were held to have been in possession in their character as mortgagees and were liable to account 
only as provided in section 76 of the Transfer of Property Act, 1882.74 When a decree under 
which possession has been taken is reversed, mesne profits should be awarded in restitution 
from the date of dispossession and not merely from the date of the decree of reversal.746 
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P 
[s 144.18] Interest 


Interest is part of normal relief given in restitution?” and that is not controlled by the 
provisions of the Interest Act*“* of 1839 or 1978.” The question has frequently come up for 
consideration before the courts whether the decree-holder is liable to pay interest on money 
deposited into the court by the judgment-debtor under O XLI, rule 5, pending an appeal 
preferred by him and not drawn by him and the decree is thereafter varied or reversed in 
appeal. Judicial opinion on this question has not been uniform.” The trend of the authorities 
in Madras was in favour of the view that the judgment-debtor was entitled to interest as a 
matter of course. The question was fully considered by a Full Bench of the Madras High Court 
in Pappu v Ramanatha,”' and on an elaborate review of the decisions, the court thus summed 
up the law: 


We may now briefly classify the case in which a question of payment of interest as part 
of restitution might arise: (1) Where money is paid under the erroneous decree to the 
decree-holder; (2) Where money is deposited in court in satisfaction of the decree and 
no restriction is placed on the decree-holder drawing the amount; (3) Where money is 
deposited towards the decree and there is an obstacle to the withdrawal of the amount like 
furnishing of security, but the decree-holder furnishes such security and draws the amount. 
(Really in such a case, the obstacle must be held to have been removed, albeit by the act 
of the decree-holder who thereafter will have the benefit of the money); (4) Where money 
is deposited towards the decree and there is an obstacle placed like furnishing of security 
but the decree-holder either because he is unwilling to or unable to furnish the required 
security, allows the money to remain in court and does not use it. In the first two of the four 
cases, the decree-holder would be bound to pay interest on the amount which he is obliged 
in repay from the date of payment of deposit. In the third class of case he will be bound to 
pay interest on such amount from the date when the obstacle is removed as laid down in 
AIR 1943 Pat 427. In all the above cases, there is a correlation between the benefit to the 
decree-holder and the detriment to the other party. 


The fourth class of cases presents a difficulty. Normally speaking, the decree-holder would 
not be liable for interest on moneys which he could not take on account of the conditions 
imposed as to its withdrawal. This is the case contemplated by Balakrishna Aiyar, J.” But even 
this cannot be laid down as an invariable rule. There may be circumstances in which the court 
might come to the conclusion notwithstanding the fact that the money was not withdrawn, 
that the decree-holder should be directed to pay the interest. Those however are exceptional 
and indeed extraordinary cases.’*’ In cases of restitution, interest when awarded must be not 
only up to the date of the reversing judgment but up to the date when payment is made 
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or the amount withdrawn from the court is re-deposited.”™ If there was an obstacle against 
withdrawal by the decree-holder, interest would become payable from the date of removal 
of such obstacle.” When agreement for supply of natural gas were entered into between the 
ONGC and different industries,” ONGC was entitled to claim interest from the purchasers 
for the delayed payment of the principal amount.”” 


Where the mortgagors obtained a decree for redemption and having deposited the amount 
due under the decree into court recovered possession in execution, and on appeal, the suit 
was dismissed as time-barred, it was held that while the mortgagees were entitled by way of 
restitution to recover possession of the properties with mesne profits, the mortgagors were 
entitled as a matter of equity to credit for interest on the amount deposited by them into 
court and that it did not matter that the mortgagees had not withdrawn it.” Variation of rate 
of interest ordered in two appeals pertaining to two different banks by the Supreme Court is 
possible keeping in view rate at which interest was allowed by special courts in two suits.””° 


[s 144.19] Execution of Decree by Trial Court—Appeal does not Become 
Infructuous 


When the decree has been executed the question is whether the appellate court, on the said 
ground can dismiss the appeal of the appellants without considering the case of the appellants 
on merits appellate court without considering the provisions of section 144 of CPC has 
disposed of the appeal. If the appellate court on merits had come to the conclusion that the 
judgment and decree granted by the trial court shall require to be set aside in such an event 
appellate court had every power to allow the appeal and dismiss the suit of the plaintiffs by 
reversing the judgment and decree of the trial court. In such an event, appellants were entitled 
to invoke the provisions of section 144 of CPC and request the court for restitution. But if 
appellate court, without considering the provisions of section 144 of CPC and the case of the 
appellants on merit, has dismissed the appeal as having become infructuous. The procedure 


followed by the appellate court is bad in law and order of appellate court requires to be set 
aside.? 


[s 144.20] Effect of Tripura Land Revenue and Land Reforms Act, 1960 Before 
Restitution 


The respondents had been dispossessed from the suit lands in execution of a decree which 
then existed in favour of the appellant. The decree was set aside in appeal. As a consequence 
thereof, the respondents were entitled to be restored possession of the lands. Even if the 
respondents were unauthorised occupants of the lands, since they were dispossessed in 
execution of a decree which had been set aside on appeal, they were entitled to restoration 
of the possession. In the normal course it may be correct to say that possession obtained in 
execution of a decree has to be restored to the party dispossessed, on the decree being set 
aside. But a statute has intervened. The Tripura Land Revenue and Land Reforms Act, 1960 


254. State of Andhra Pradesh v GR Rice Mills Contractors, AIR 1965 AP 398. 

255. Amalgamated Elec Co v Municipal Council, Ajmer, AVR‘1968 Raj 327. 

256. ONGCC v Association of Natural Gas Consuming Industries, AIR 2001 SC 2796 : (2001) 6 SCC 627. 

257. ONGCC v Association of Natural Gas Consuming Industries, AIR 2001 SC 2796 : (2001) 6 SCC 627. 

258. Wasik Ali Khan v Nand Kishore, AIR 1954 All 119 : (1953) All LJ 549. 

259. Citibank N A v Standard Chartered Bank, AIR 2005 SC 94 : (2004) 8 SCC 348 : (2005) 1 UJ 248 SC : 
(2004) 9 Scale 74. 

260. Sanjeevamme v G Krishna, AIR 2004 Kant 338. 


Application for Restitution Sec 144 1555 


contains a vesting provision as a result whereof the land in suit automatically vested in the 
state government. The statute has taken away the right of possession of the lands of the party 
who was earlier in possession of the lands. The statutory provision has such a salutary effect 
that even if somebody was in actual possession of the land on the date of promulgation of the 
statute, he/she would lose the right to possession and would have to hand over the possession 
to the state government. Therefore, the respondents do not have any right to ask for possession 
of the lands by way of restitution.”*! 


[s 144.21] Splitting of Claim for Restitution 
It has been held by the High Courts of Patna, Calcutta, Madras and Allahabad that the 


provisions of O II, rule 2 do not apply to a proceeding under this section. A obtains a decree 
against B for possession of certain immovable property, and recovers possession of the property 
pursuant to the decree. B appeals from the decree, and the decree is reversed in appeal. B 
then applies for restitution of the property, and the property is restored to him. Subsequently 
B applies for mesne profits for the period during which A was in possession of the property. 
Is B debarred from claiming mesne profits on the ground that he ought to have included the 
claim for mesne profits in the application for restitution of the property? No.’® Similarly, a 
judgment-debtor who applies for and obtains restitution of a sum of money on reversal by the 
appellate court, of the decree pursuant to which he had paid the sum to the decree-holder, is 
not precluded from making a fresh application for recovery of interest for the period during 
which the decree-holder had the use of the money.” 


[s 144.22] Names of Parties 


An application for restitution should not be thrown out merely on the ground that there 
was a dispute as to whether the defendant was a proprietary concern or a partnership firm.” 
An indivisible decree cannot be interfered with unless all the parties in whose favour such 
decree was passed are before the court. Hence, where during pendency of an appeal before the 
Supreme Court, some of the heirs of one of the judgment-debtor are deleted from the array of 
party at the risk of appellant, it was held since the decree passed in restitution proceeding had 
been made in favour of the judgment-debtor, any variation of the said decree I not possible in 
the absence of the judgment-debtor and in whose favour the impugned decree was passed by 


the high court.*” 


[s 144.23] Inherent Power to Grant Restitution 


Section 144 of the CPC is not the fountain source of restitution, it is rather a statutory 
recognition of a pre-existing rule of justice, equity and fair play. That is why it is often held 
that even away from section 144, the court has inherent jurisdiction to order restitution so as 
to do complete justice between the parties.” 
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Section 144 states that on the reversal or modification of a decree or order, the party who 
received the benefit of any such erroneous decree or order shall restitute to the other party for 


the loss. The Supreme Court in Citibank NA v Hiten P DalaP® has summarised the principles 
that shall be followed while ordering restitution. It observed thus: 


In the ultimate analysis we find that the law on restitution under Section 144 CPC is 
quite well settled. It vests expansive power in the court but such power has to be exercised 
to ensure equity, fairness and justice for both the parties. It also flows from more or 
less common stand of parties on the principle of law that for ascertaining the value of 
the property which is no longer available for restitution on account of sale., the court 
should adopt a realistic and verifiable approach instead of resorting to hypothetical and 
presumptive value. It is also one of the established propositions that in the context of 
restitution the court should keep under consideration not only the loss suffered by the 
party entitled to restitution but also the gain, if any, made by other party who is obliged to 
make restitution. No unmerited injustice should be caused to any of the parties. 


The Supreme Court also held that: 


Section 144 accords a statutory recognition to an already existing rule of justice, 
equity and fair play and, therefore, even apart from section 144, the courts have inherent 
jurisdiction to order restitution so as to do complete justice between the parties. 


The power of a court to grant restitution is not confined to the cases covered by the 
provisions of this section. It extends also to cases which do not come strictly within this section. 
The reason is that a court has an inherent power under section 151 irrespective of this section 
to order restitution.” The power of restitution is not confined to section 144 of the CPC, as 
the court has inherent power to grant restitution in exercise of power under section 151 of the 
CPC.” It was held in Wahid v Jubeda Begum,” that section 144 has no application to orders 
passed under the Guardian and Wards Act, 1890, as they were not decrees under the CPC and 
that accordingly, no restitution could be ordered under this section. But this decision is no 
longer law after the amendment of the section in 1976 under which there can be restitution 
even when an order is varied or reversed. Where the standard rent fixed by the rent controller 
under the West Bengal Premises Rent Control Act, 1950, was reduced in appeal, it was held 
that a claim for restitution of the excess rent paid under the order of the controller was not 
maintainable under this section but it could be sustained on general principles of restitution.”’! 
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The principle of restitution will be of no avail as against a party to the suit who get the property 
otherwise than under the decree or the order of the court. Hence, where the petitioner gets 
the possession of the property under executive order, its restitution cannot be ordered.*”* In Jai 
Berham v Kedar Nath Marwari,” the Lordships of the Privy Council said: 
It is the duty of the court under section 144 of the Civil Procedure Code to place the 
parties in the position which they would have occupied for such decree or such part thereof 
as has been varied or reversed. Nor indeed does this duty or jurisdiction arise merely under 


the said section. It is inherent in the general jurisdiction of the court to act rightly and fairly 
according to the circumstances towards all parties involved. 


As was said by Cairns, LC, in Rodger v Comptoir descompte de Paris:*”* 


One of the first and highest duties of all courts is to take care that the act of the court 
does no injury to any of the suitors and when the expression, the act of the court is used, it 
does not mean merely the act of the primary court, or of any intermediate court of appeal, 
but the act of the court as a whole from the lowest court which entertains jurisdiction over 
the matter up to the highest court which finally disposes off the case.” 


This is also on the principle that a wrong order should not be perpetuated by keeping it 
alive and respecting it.’ In Jai Berham’ case, a sale in execution of a decree was set aside on 
the ground that the sale certificate comprised property different from that which was attached. 
The property was purchased by a stranger to the decree, and the price paid by him in to court 
was applied towards satisfaction of the decree. The judgment-debtor applied for possession. 
Their Lordships held that both under section 144 and section 151, the purchaser was entitled 
to be paid the excess of the purchase price over the mesne profits. This decision, it is submitted, 
is an authority for the proposition that where an application for restitution does not come 
strictly within the purview of this section e.g. where the sale alone is set aside in execution 
proceedings, but the decree is not “varied or reversed”,*”® or where the decree and the sale are 
set aside in a separate suit, the court may entertain the application under the inherent power 
conferred upon it by section 151. The Allahabad High Court has however taken the view that 
2 case for restitution would fall within the terms of section 144, even when the decree is set 
aside in a separate suit,” or where the court itself sets aside its own ex parte decree.” This view 
has now been confirmed by the Amendment Act, 1976 which declares in express terms, that 
restitution is available in cases where a decree is set aside or modified in another subsequent 
suit filed in another court for that purpose. Where subsequent to the decree, the UP Zamindari 
Abolition and Land Reforms Act, 1951, was enacted and under rule 5 framed under the Act, 
the suit abated and the decree became a nullity, it was held that this section applied in regard 
to a claim for restitution based on the statute as the reversal of the decree could not merely be 
in appeal but also in another suit and even by a process of legislation.”” The High Courts of 
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Madras,?® Madhya Pradesh,”*! and Patna’ have also held that section 144 will apply when 
the decree or order is reversed, otherwise than in appeal as in an independent proceeding or by 
legislation. When a sale was set aside on an application under O XXI, rule 90, the judgment- 
debtor was awarded mesne profits under section 151 from the decree-holder purchaser for the 
period he was in possession.”*? When the judgment-debtor’s property was sold in execution, 
the execution court impliedly holding that the decree was then alive and the judgment-debtor 
made a deposit under O XXI, rule 89 and on appeal by the judgment-debtor against another 
order of the executing court the appellate court held that the decree was barred by limitation 
and the Allahabad High Court held that the judgment-debtor was entitled on an application 
to get back his deposit.*** In another case,” A, in execution of a money decree, brought 
property to sale as of his judgment-debtor and purchased it himself. B and C who held decrees 
against the same judgment-debtor, applied for rateable distribution. A, therefore, paid the sale 
proceeds into court and they were rateably distributed between A, B and C. Co-sharers of the 
judgment-debtor then obtained a decree exempting part of the property from the operation of 
the sale. The amount available for rateable distribution was, therefore, reduced and A was held 
entitled to a proportionate refund from B and C. But the Bombay High Court has held that 
an application under this section cannot be made if the decree under which a party has been 
deprived of property or other benefit is set aside by a decree in a different suit between some 
of the parties to the first decree and strangers.” This decision is no longer good law after the 
1976 amendment of the section which makes restitution available where the decree is set aside 
or modified in a separate suit. In a decision, the high court held, even before the amendment 
was made, that the section would apply when a decree is varied or reversed in whichever way 
such variation or reversal is brought about.’*” 


An order of attachment before judgment without following the procedure is void. The 
defendant can bring it to the notice of the court that the order of attachment was a void order, 
and was not one which could be acted upon. Defendant could ask the court to recall the same 
under section 151, as also to review the same under section 144 as being one patently without 
jurisdiction and void.’ In a Bombay case, possession of land was delivered under a decree. 
Subsequently, ad interim stay was granted under O XLI, rule 5. It was held that possession 
could not be ordered to be restored either under section 144 or under section 151.7*° The 
plaintiff, in a suit for injunction against the defendants for restraining them from interfering 
with the construction of a wall in a passage, wrongly obtained an ex parte interim injunction 
by misleading the court, inasmuch as the sale deed, on the basis of which the plaintiff claimed 
ownership of the suit property was not placed before the court and the defendants were not 
heard before passing the order of interim injunction. After obtaining the order, the plaintiff 
completed the construction of the wall and then applied for the withdrawal of the suit and 
prayed for dismissal of the injunction application, as “not pressed”. It was held that the order 
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passed by the court under section 151 for demolition of the wall would be justified, even if 
section 144 was not applicable.?” 


In the exercise of their inherent power, the courts have applied the principle of this section 
to other cases which were not strictly within the terms of the section. Thus, where A sued B 
to establish his right to a fund in court, and B was allowed to draw the money on giving an 
undertaking to the court to repay it if A succeeded in the suit, and A succeeded in establishing 
his title, it was held that though the undertaking given by B did not provide for the payment 
of interest, the court had inherent power to order B to repay the money with interest.” 


The Andhra Pradesh High Court has held that a decree, be of any court, including the 
Apex Court, can be subjected to execution and enforced by different modes, may be, under the 
provisions of O XXI, rule 35 or section 144 or section 151 of the CPC, depending upon the 
facts and circumstances of each case, and the imperative need to give quietus to the litigation 
expeditiously and forever. It is a matter of option of the decree-holder who succeeded in the 
litigation and it is for the court to execute such decree by applying appropriate provisions for 
effective enforcement of the decree.?” 


Where a tenant had instituted a suit for possession of immovable property, alleging that he 
was forcibly dispossessed by the person who claimed to have purchased the property from the 
landlord, obtained possession in execution of ex parte decree, the application for restitution by 
the landlord, after having the ex parte decree set aside, cannot be challenged by the tenant on 
basis of plea that the facts that he was a tenant and was unlawfully dispossessed, should be taken 
into account to refuse the restitution, when he withdrew the suit after the ex parte decree was set 
aside. The question of plaintiff being a tenant and having been dispossessed forcibly were the 
questions, which could not have been validly considered in order to determine an application 
under section 144 of the CPC. The extent of inquiry under section 144 cannot be enlarged to 
usurp the jurisdiction of the regular court, especially when that court has the question raised 
before it, by the parties but was not permitted to adjudicate finally. The court cannot enter 
upon right of the parties, which were, in fact, the subject matter of the suit and decide them in 
the proceedings under section 144 of the CPC.’ The evictee was not considered entitled to 
restoration of possession in view of the fact that it was a chronic defaulter and did not cooperate 
in the matter of ascertainment of arrears of rent. Tenant however, could be compensated for 
the period he had been kept out and awarded Rs 1,00,000 as compensation for the loss caused 
due to forcible dispossession.””* So long as the status quo order and ad interim injunction 
maintaining the possession of the respondent continue to subsist, the execution of the decree 
in the suit filed by the appellant, though became final without impleading the said respondent 
is to overreach the order of the injunction and is the abuse of the process of court.*”” Landlord, 
in suppression of the material fact and in brazen violation of the provisions of West Bengal 
Municipal Act, succeeded in demolishing the suit premises with the help of police and the 
chairman of the local corporation. It was held that the court can direct restitution of tenant 
in demolished premises by directing landlord and municipality to reconstruct the building, if 
necessary, and put the tenant in original possession.” 
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In an appeal from a preliminary decree, the high court allowed the parties to withdraw, 
pending the appeal money deposited to the credit of the suit up to the limit of their shares as 
fixed by the district court. As a result of the appeal, those shares were reduced and when the 
case went back to the district court for a final decree, that court was entitled under its inherent 
jurisdiction to order a refund of the amounts overdrawn.”” The inherent jurisdiction to pass 
an order in restitution can be exercised by a persona designata entrusted with: functions of a 
court as for example by a district munsiff to whom the decree is transferred for execution under 


section 66 of the Madras Village Courts Act, 1889.7 


Municipal corporation is under a statutory obligation to see that public streets are not 
encroached upon by anyone. In case the encroachment is made, then the same should be 
got removed at the earliest possible. Thus, where the municipal corporation demolishes the 
encroachment, during the period when the stay was vacated, a claim for restoration of the 
demolished structure by invoking provisions and relief under section 144 of the CPC, cannot 
be granted.”” In case of unjust enrichment of the government cess and levies, the government 
is entitled to invoke the doctrine of restitution to recover the unjust enrichment made by the 
other party.™ Where a decree is held to be not binding on the plaintiffs, the sale of property in 
execution of a decree would also not bind them and consequently plaintiffs would be entitled 
to the restitution of the property.” 


[s 144.24] Place the Parties in the Position Which They Would Have 
Occupied but for Such Decree as has Been Reversed, Varied, 
Modified or Set Aside 


These words have to be applied with attention to the substance and reality of the matter. 
The court of first instance awarded the plaintiff Rs 49 as costs and in execution of this decree 
for costs two jotes were sold and purchased by the plaintiff. In appeal, the decree was varied 
and the costs reduced to Rs 36. The defendant then claimed to recover the two jotes by way of 
restitution. Rankin, CJ held that he could not recover the jotes unless he showed that the sale 
of the jotes was in substance and in truth a consequence of the error in the original decree. As 
the defendant gave no evidence that if the original decree had been for Rs 36 he would have 
been able to pay it and save the jotes, he was only held entitled to recover the difference between 
the two amounts with interest.>°? A party is not entitled under this section to restitution of 
property which was not in his possession before suit, but was in possession of the opposite 
party, and which, therefore, could not have been taken out of his possession under any decree 
of the court. A applies for letters of administration to the estate of X. B sets up a will of the 
deceased. The movable properties in dispute are in the possession of B. B delivers the properties 
to a commissioner appointed by the court who locks them up in a room under seal. The high 
court directs probate of the will to be granted to B. Thereafter on B’s application, the movables 
are handed over to her. Subsequently, the order of the high court is reversed by His Majesty 
in Council and letters of administration are directed to be granted to A. A then applies under 
this section for restitution of the properties to him. A is not entitled to restitution. The case 
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is not one of restitution at all, for A was never in possession of the properties.” Again, the 
plaintiff sued for redemption of a mortgage and deposited the mortgage money in court and 
the court allowed redemption but directed that the plaintiff should get possession of only three 
out of the four properties mortgaged. The lower appellate court varied the decree and directed 
that plaintiff should have possession of the fourth property also. The plaintiff then applied for 
mesne profits of the fourth property from the date of deposit of the mortgage money until he 
got possession. The high court held that the claim was not maintainable under section 144 as 
the plaintiff had not been in possession of the fourth property.™ But the fact that the property 
had been taken from a receiver appointed by the court does not affect the right of the true 
owner to restitution, for, the receiver was in possession on behalf of the true owner.*” 


As a result of the amendment of sub-section (1), parties have to be placed in the position 
which they would have occupied but for such decree or order, or even a part thereof as has 
been varied, reversed or set aside or modified in the same proceedings or in appeal or other 
proceeding or a separate suit in another court. 


[s 144.25] Consequentially 


The word “consequentially” lays emphasis on the obligation of the party to the suit or 
proceedings which received the benefit of the erroneous decree to make restitution to the other 
party for what he has lost. The court, therefore, is bound to restore the parties as far as they 
can be, to the same position, they were at the time, when the court, by its erroneous action, 
has displaced them from it. Equally, where a sum of money was recovered in execution by a 
decree which was subsequently reversed or varied, the judgment-debtor is entitled to get back 
not only the sum recovered but also the interest thereon or damages or compensation for the 
period that the amount has been retained by him. The owner or the person interested in the 
land when recovered the compensation under the award and decree which was reversed, varied 
or modified on appeal, the court is empowered under section 144 of the CPC, to restitute the 
amount to the state with interest or quantified damages or by way of compensation. Since 
granting of interest or damages or compensation is consequential to the variation, reversal or 
setting aside the enhanced compensation.” 


[s 144.26] Who may Apply for Restitution 


“Any party entitled to any benefit by way of restitution or otherwise” may apply under this 
section. 


[s 144.26.1] Where Decree Proceeds on a Common Ground 


The expression “any party” is not confined to parties to the appeal in which the decree 
has been reversed or modified. It includes every person against whom the decree appealed 
from was passed, though he was not a party to the appeal, provided, the appeal is in effect 
and substance in favour of such person.’ This would especially be the case where the decree 
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eee 


appealed from proceeds on a ground common to all the plaintiffs or to all the defendants.” 
A obtains a decree against B and C. The decree proceeds on a ground common to both Band 
C. B alone appeals from the decree. The decree is reversed in appeal. C is entitled to claim 
restitution under this section, though he was not a party to the appeal. This is so because as 
the Calcutta High Court has pointed out the word “party” used in the section does not mean 
only a party in the technical senses. The words “entitled to any benefit by way. of restitution 
or otherwise” are intended to include any beneficiary under the final judgment it be in the 
technical sense a party or not in the suit or appeal.*” 


Where a decree for damages was passed jointly against A, B and C and the amount was 
deposited into court by Cand on an appeal preferred by A and B, the amount was reduced and 
then A and B applied for restitution, of the excess amount, it was held that C, who had paid 
the amount alone was entitled to apply for restitution and that, accordingly, an order made on 
the application of A and B was without jurisdiction and the sale held in execution of that order 
was null and void.*!° Where a decree was passed ex parte against A, B and Cand their properties 
sold in execution and subsequently the ex parte decree was set aside as against A who thereafter 
applied for redelivery of possession and for mesne profits, it was held that the relief should be 
limited to his half share in the properties and proportionate mesne profits and that B and C 
could not claim restitution.*"! 


[s 144.26.2] Transferee of a Decree 


Further, the expression “any party” includes the transferee of a decree passed in appeal. 
A obtains a decree against B for Rs 5000. B appeals from the decree. Pending the appeal, 
A realises from B Rs 5000 in execution. The decree is subsequently reversed in appeal. B assigns 
the decree passed in appeal (in his favour) to C. Cis entitled, as transferee of B’s decree, to the 
benefit of that decree and he may apply under this section for an order directing A to pay him 
what B would be entitled to, namely, Rs 5000 and interest.*"” 


[s 144.26.3] Auction-Purchaser 


A sale in execution of a decree may be set aside in a proper case even against a purchaser 
who is a stranger to the decree, either in execution proceedings, or in a separate suit, e.g., 
where the sale certificate comprises property different from that which is attached,*"* or when 
a decree is obtained on a mortgage executed by a Hindu father on behalf of himself and his 
minor son, and the decree and the sale of the mortgaged property, in execution of the decree 
are set aside in a suit by the minor against the decree-holder and the auction-purchaser on the 
ground that the mortgage does not bind the minor.’ But the auction-purchaser is entitled in 
such cases, before restoring possession to the judgment-debtor, to be paid the purchase price 
by the successful judgment-debtor, less the mesne profits, if the sale is set aside in execution 
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proceedings, under this section,*!> and, if the sale is set aside by a decree in a separate suit, 
under section 47 or section 151.6 It has been held by the High Court of Rangoon that an 
auction-purchaser, who is not a party to the original suit or to the appeal or to the execution 
proceedings, is not entitled to apply under this section.*'” A party seeking restitution is not 
required to satisfy the court about its title or right to the property save and except showing its 
deprivation under a decree and the reversal of variation of the decree.*"® 


[s 144.26.4] Authorised Representatives 


The appellant was described as a firm and the person through whom the petition was 
defended in the trial court, filed application for restitution under section 144, on reversal of 
decree in appeal. The plaintiff objected as to maintainability of the application under section 
144, on behalf of the said authorised representative, on the ground that the applicant is not 
the defendant from whom the possession had been recovered. The objection was dismissed 


as the description of the petitioner in the application for restitution being the same as in the 
decree court.*" 


[s 144.27] Against Whom Restitution may be Claimed 
[s 144.27.1] Transferee of Decree Reversed in Appeal 


In two Allahabad cases, decided under the old section, it was held that restitution could 
not be claimed by application under that section against the transferee of a decree reversed in 
appeal, though the transferee had obtained the full benefit of the decree by execution, unless 
he was joined as a party to the appeal.” The point of the decision may be explained by an 
illustration. A obtains a decree against B, and assigns the decree to C. C applies for execution of 
the decree against B, and obtains payment of the decretal amount. B appeals from the decree, 
and the decree is reversed in appeal. It was held under the old section that B could not claim 
restitution against C by summary process under that section unless C was joined as a party to 
the appeal.*”’ But this decision has been dissented from and the High Court of Madras holds 
that a judgment-debtor from whom the assignee of a decree has realised the decretal amount 
in execution, is entitled to restitution when the decree is reversed on appeal.*”” On the other 
hand, in a Calcutta case, A obtained an ex parte decree for possession against B and leased 
the land to C. The ex parte decree was set aside and A’s suit dismissed. B then applied for 
restoration of possession. The court held that he was entitled to an order as against A but not 
as against A’s lessee C. This was said to be on the principle that restitution can only be had in 
respect of matters done under the decree or as an immediate consequence of it and that the 
summary procedure under section 144 is wholly unsuited for adjudicating the complicated 
questions that may arise if rights which strangers may have acquired in the meantime are to 
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be investigated.*”? This case has been dissented from by an Allahabad Judge on the ground 
that the decree-holder’s lessee is a representative of the decree-holder and the winning party 
is entitled to restitution free from all encumbrances created by the holder of the reversed 
decree.” The Bombay High Court has also dissented from the Calcutta decision and held that 
an order for restitution can be made against representatives in interest of the party liable to 
make restitution.” In a Gauhati case, decree-holder, having obtained possession of a property 
in execution, sold it to a third party. Subsequently, on the decree being reversed, the judgment- 
debtor applied for restitution. The third party who had purchased it from the decree-holder 
cannot resist restitution on the ground that his purchase was bona fide.” 


Where in execution of a decree for specific performance, the plaintiff got possession of 
the properties and then transferred them to another person and the decree was then reversed 
on appeal, it was held that the defendants were entitled to get restitution under this section 
from the transferees from the original decree-holder.3?” Where in execution of an order of the 
rent controller for ejectment of a tenant, the landlord obtained possession of the lands and 
inducted new tenants and thereafter in a suit filed by the evicted tenant, the court declared 
the order of the rent controller illegal and void, it was held that the tenant was entitled to 
an order for possession under this section against the tenants inducted by the landlord.** In 
Manikchand v Gangadhar,*” the landlord obtained a decree in ejectment against the defendant 
and got into possession after evicting the defendant's tenants and inducted his own tenants. 
The decree was reversed in appeal and thereafter the defendant applied for restitution against 
the plaintiff and the tenants inducted by him. It was held that though the premises were, on 
the date of the order, in actual possession of tenants, the defendant was entitled to recover khas 
possession in restitution and that further he was entitled to an order in restitution against the 
tenants inducted by the plaintiff. 


The suit for arrears of rent, filed by the plaintiff as a trustee against the tenant, was decreed 
by the lower court pending the second appeal. The high court stayed execution of the decree, 
on the tenant depositing certain amount for payment to plaintiff. The second appeal was 
allowed and the decree was reversed on the ground that the plaintiff had no locus standi to file 
the suit as a trustee. In such a case, in view of the fact that the suit was filed by the plaintiff, 
on behalf of the trust, if the plaintiff had withdrawn the amount deposited by the tenant in 
pursuance of the interim order of the high court as a defect trustee and used the same for the 
purpose of the trust, then only the trust would be liable to pay back the amount to the tenant 
by way of restitution under section 144. But if the plaintiff had utilised the amount for his own 
purposes, then he would be bound to pay back the amount to the tenant.**° 


[s 144.27.2] Attaching Decree-holder 


The Madras High Court has held that restitution can be claimed against a decree-holder 
who has attached and realised in execution of a decree which has been reversed on appeal.’ 
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This is on the ground that the attaching decree-holder is for the purposes of execution a 
representative of the original decree-holder. The Madras High Court, in Rego v Ananthamathi, 
extended the scope of restitution under section 151. In that case, A had executed a mortgage in 
favour of B, alleging the mortgaged properties to be his self acquired properties. The mortgagee 
sued him and in the suit joined his sons C and D also as parties. C and D pleaded that the 
properties were ancestral family properties and the mortgage was not binding on the family 
properties. The trial court overruled their defence and passed a mortgage decree. During the 
pendency of the appeal by the sons, the mortgaged properties were sold and were purchased 
by the decree-holder A. Thereupon, the sons made a deposit under O XXI, rule 89. X, a 
creditor of A attached a portion of the deposit money and the portion attached was paid to 
him. Thereafter, the appeal of the sons was allowed and the mortgage-decree was set aside. 
Thereafter, the sons applied for refund from A’s creditor, the sum of the deposit taken by them. 
It was held that as X had not attached the mortgage decree, he was not a representative of A, 
so the case did not come under section 144, but still the court could direct X to refund under 
section 151. 


[s 144.27.3] Auction-purchaser 


Except in cases of the kind mentioned under the heading “Who may apply for restitution”, 
restitution cannot be obtained under this section against a bona fide purchaser for value at an 
auction-sale held by a court which had jurisdiction to order the sale.**” A stranger, who had 
purchased at the court sale pending an appeal, would be regarded as a bona fide purchaser even 
if he was aware of the pendency of the appeal; otherwise sales held pending appeal would not 
be likely to fetch proper price.’ It is otherwise, however, where the decree-holder, himself 
is the purchaser.’ The Patna High Court has held that restitution can be ordered under the 
section, against a stranger purchaser provided he was aware of the merits of the controversy 
in regard to the property purchased by him and was also aware that the validity of the decree 
was under challenge.*” An assignee from a decree-holder auction-purchaser cannot be equated 
with a bona fide purchaser for value without notice. Persons who purchase at a court auction, 
who were strangers to the decree, are afforded protection by the court, because they are not any 
way connected with the decree. Unless they are assured of title; the court-auction would not 
fetch a good price and would be detrimental to the decree-holder. When outsiders purchase 
from a decree-holder, who is an auction-purchaser, clearly their title depends upon the title of 
the decree-holder auction-purchaser. It is defeasible title, liable to be defeated if the decree is 
set aside. A person, who takes an assignment of the property of such a purchaser, is expected to 
be aware of the defeasibility of the title of his assignor.**® f 


A suit for declaration of title and confirmation of possession was dismissed by the trial 
Court on ground of limitation as the plaintiff did not move court from the date possession was 
delivered to the auction-purchasers. The appellate court reversed the finding by holding that 
the plaintiffs were found in possession of the suit land and it cannot be said that the suit was 
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barred by limitation. Moreover, in an appeal filed against auction-sale the entire procedure of 
auction-sale was set aside. It was held by the Jharkhand High Court that the order of the first 
appellate court allowing the suit of plaintiffs cannot be said to be illegal or erroneous and no 
interference is called for.” MY Eqbal, J, observed in the above decision as follows: 
From the aforesaid order passed by this Court it is clear that although delivery of 

possession of auction sold property was taken by the defendants but that remained on 

paper only and the possession of the suit land actually remained with the plaintiffs at 

all point of time. Even assuming that by virtue of auction sale the defendants alleged to 

have come in possession of the suit property, but the auction sale having been set aside, 

the defendants cannot be allowed to become the owner of the property on alleged plea of 

adverse possession. It is well settled that Section 144, CPC is not an exhaustive provision 

but there are various circumstances in which restitution is to be ordered to restore status quo 

ante for the ends of justice. The Court has inherent power to grant restitution even in such 

case where Section 144, CPC does not apply.*** 


[s 144.27.4] Surety 


This section applies only to the parties or their representatives and does not apply to sureties. 
Hence, restitution cannot be claimed under this section against a surety.’ 


[s 144.27.5] Bona Fide Purchaser for Value 


The proceedings before the Supreme Court are a continuation of those in the original suit 
and the principle of lis pendens as well as restitution shall apply to proceedings before the 
Supreme Court.” 


[s 144.27.6] Tenant 


Where the landlord evicted the tenant in execution of an ex parte eviction decree but later 
on the eviction decree is set aside and that order has become final, the landlord becomes liable 
to restore possession of the premises to the tenant. The effect of setting aside the decree is 
that there is no eviction decree against the tenant and therefore, the landlord cannot claim or 
retain possession of the tenant premises. If another tenancy has been created by the landlord, 
the inductee or the new tenant would be liable to be dispossessed as per law. The new tenant 
would be deriving his title to the premises only from the landlord and if the landlord’s own 
title was defected or not legal, he could not bestow a better title on the alleged tenant. Even if 
a fresh tenancy is created by the landlord in favour of the third party who had no knowledge 
of litigation between the landlord and the present tenant, on the ex parte eviction decree in 
favour of the landlord being set aside, he was bound to restore possession of the premises to 
the tenant judgement-debtor.™! 


[s 144.27.7] Insurer 


It is clear that the liability of the insurer is within the limits of the statute, obviously, of 
necessity as may be determined after providing purposive, effective, and meaningful defence, 
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as available to it under section 149(2) of the Motor Vehicles Act, 1988, in view of the language 
of section 149 (7), and the mandate in /thars case. And at the same time, the insurer cannot be 
made liable otherwise than in accordance with sections 149(1) and (2) of the Motor Vehicles 
Act, 1988. Of course, as held by the Supreme Court in S$ Kandia Insurance Cos case,” as 
also in Kamla’ case”? and Lehru’ case, it is for the insurer to prove the defence, in order 
to successfully avoid its liability. Likewise, in view of CM Jaya’ case*” read with the RSRTCs 
case,*“° the insurer cannot be compelled to make payment of any amount beyond the limits of 
its liability, so as to, or expressly leaving it open, to the insurer to recover the amount, either 
wholly, or the excess part from the insured.” 


The entire awarded compensation, seldom reaches the hands of the claimants, intact. 
While in the event of enforcing restitution, the insurer would obviously recover back the entire 
amount, and then the difficulties, the decree holder claimant is expected to face, in realising 
the amount from the owner, or driver by executing the award, can very well be comprehended, 
even in some rare cases, where, the owner or driver is possessed of means capable of satisfying the 
decree, leaving apart cases where the owner or driver are not possessed of sufficient means. It is 
to take care of this situation that the provisions of section 149(4) and (5) of the Motor Vehicles 
Act, 1988 can be interpreted, to be in the nature of an exception to section 144, CPC rather as 
an exception to the aforementioned established legal principle “actus curie namimum gravbit’, 
and they have been so interpreted, with a view to make the relief provided to the claimants 
as real as possible, leaving the difficulties of the insurer to rest in the realm of “the Insurer's 
misfortune” as observed by the Supreme Court in /tbars case.” The provisions of sections 149 
(4) and (5), on being so interpreted, to provide non-restitution from the claimants, even in the 
event of the award of the learned tribunal being varied, reversed, or modified in the insurer's 
appeal and while upholding the claim, exonerating the insurer, clearly upholds the purpose 
and philosophy of this beneficial legislation and extends enough protection to the claimants.” 


It cannot be laid down as a legal proposition that in every case even where the insurer is 
able to properly take and prove, one or more of the defences provided by section 149 (2) of the 
new Motor Vehicles Act, 1988, or for that matter section 96(2) of the old Act, yet the insurer 
should make the payment to the claimant, and then should always be left only to recover from 
the insured. Of course, if for any reason, or under any circumstances, somehow the insurer 
happens to make payment of the awarded amount, which award subsequently happens to 
be varied, reversed, or modified in appeal, then in that event the insurer would be entitled 
to recover back the amount from the insured, instead of the claimants, only, in cases where 
the insured is found liable, however, if the claim is completely dismissed, then of course, the 
ordinary principles of section 144, Code of Civil Procedure would be attracted.’ 
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[s 144.28] Sub-section (2): Bar of Suit 


There was no sub-section (2) to section 583 of the CPC 1882. Under that section, proceedings 
for execution had to be commenced by an application for exemption of the appellate decree. 
This was required by the very terms of the section. The section also required that the appellate 
decree should be executed “according to the rules prescribed for the execution of decree in 
suits.” These words gave rise to the question whether the rule contained in section 244 (now 
section 47) which provided that all questions relating to execution should be determined by 
the court executing the decree and not by a separate suit, was one of the rules referred to in 
section 583. It was held, in some cases, that it was, and that a separate suit for restitution 
was therefore barred. In other cases it was held that a separate suit could be maintained for 
restitution.>»! The section as redrafted in 1908 omitted all references to execution. It was also 
transferred from the chapter headed “Of appeals from original decrees” to Part IX headed 
“Miscellaneous”. A new sub-section, sub-section (2) was added to end the controversy and 
which in express terms barred a separate suit where an application for restitution lay under 
the section. The court, under the section, is empowered to make such orders as it deems 
proper for restitution. Such order, if not complied with, can be enforced as a decree??? (see also 
section 36). The Amendment Act, 1976 has made no change in sub-section (2). 


It must be observed that the suit that is barred under this section is a suit to obtain 
restitution, compensation or other relief which could be obtained by application under this 
section. Therefore, if restitution could be had, not under this section, but under section 151 
in the inherent jurisdiction, a suit would not be barred. Thus, if a sale is set aside on an 
application under O XXI, rule 90, a suit for mesne profits will not be barred.’ Likewise, when 
an execution sale is set aside under section 23 of the Madras Agriculturist Relief Act, 1938, a 
suit by the judgment-debtor to recover possession is not barred under this section as the right 
to restitution arises under section 151 of the CPC.’ Again, compensation awarded under 
this section is consequential on the variation or reversal of the decree. It follows that if the 
compensation claimed is not consequential on such variation or reversal, a separate suit for such 
compensation will not be barred under this section.’ Where the plaintiffs obtained possession 
of lands in execution of a decree and that was modified by consent in appeal by declaring that 
all the parties were jointly entitled to the lands and to certain cash allowances, it was held that 
while the defendants were entitled to ask for joint possession by way of restitution, no claim 
can be made for sharing of cash allowances under this section, as that was not consequential on 
the reversal of any decree.” Where an auction-purchaser, in execution of a decree, redeemed 
a mortgage to which the properties were subject and the sale was subsequently set aside, it was 
held that he was not entitled to recover, in restitution, the amount paid by him in discharge of 
the mortgage and that his remedy as to enforce his claim in an independent, suit.’ Where in 
execution of a decree, the decree-holder was put in possession of a larger area of land than he 
was entitled to, and he demolished certain constructions standing on the lands, it was held that 
while the judgment-debtor was entitled to recover possession of the excess area in restitution 
under section 151, the claim for compensation for demolition of buildings must be enforced 
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in an independent suit.*** Where a landlord obtained possession of demised properties in 
execution of an ex parte decree and then by order of the Calcutta Corporation, one of the 
structures standing on the land which was in a dilapidated condition was demolished, it was 
held that on the setting aside of the ex parte decree, the defendant was entitled to get restitution 
of land but that his claim for compensation as regards the structure could not be enforced in 
restitution.”’ Conversely, where the plaintiff obtained possession of house in execution of a 
decree and effected improvements and on the reversal of the decree, the defendant applied 
for restitution, the plaintiff has no right to put forward in those proceedings a claim for 
improvements made by him.*® A tenant had got the possession of the first floor, on account 
of the temporary injunction, which he had obtained in a civil suit. The suit was subsequently 
withdrawn by him and the temporary injunction stood vacated. It was held that he must 
restore the possession of the first floor to the landlord under section 144 of the CPC. On the 
facts, application for restitution was held to be the only remedy available to the landlord, since 
a fresh suit was barred by section 144(2).**! 


[s 144.29] Decree 


An order for rateable distribution made under section 73 is not a decree within the meaning 
of this section.* After the addition of the words “or order” by the Amendment Act, 1956, the 
section applies in cases of orders also.*® 


[s 144.30] Where a Decree or Order is Varied or Reversed or Set Aside or 
Modified 


The text of the old section 583 set out earlier, shows that section applied only where the 
decree of reversal was a decree passed in first appeal or where by virtue of section 587 (now 
section 108] it was one passed in second appeal. It did not apply where restitution was claimed 
on reversal of a decree in appeal to the Privy Council’ or in review by the same court.*® 
This was because of the words “under a decree passed in an appeal under this chapter” (i.e., 
chapter 41 relating to appeals from original decrees) occurring in section 583. The CPC recast 
the section in wider terms and was consequently held to be applicable when a decree was varied 
or reversed on appeal by the Privy Council.’ By the addition, in 1956, of the words “or order”, 
the remedy by way of restitution has been made available where an order is varied or reversed. 


There was, nonetheless, a conflict of judicial opinion on the question whether the section 
applied where variation or reversal of a decree occurred in consequence of a decree passed in 
a subsequent suit filed in another court for that purpose. The Madras High Court took the 
view that the section applied, howsoever, the decree was varied or reversed, even if it be by 
a separate suit. There the transferee of a mortgage-decree obtained an order recognising the 
transfer and then executed the decree. The judgment-debtor then filed a suit for a declaration 
that the transfer was invalid. His suit ended in a decree in his favour. The high court held 
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that the judgment-debtor was entitled to restitution under this section, to the extent of the 
amount realised in execution by the transferee.*” In reaching this conclusion, the high court 
relied on the Privy Council case of Shama Prasad v Harro Prasad where Turner, LJ referred 
to the rule that money recovered under a decree or judgment cannot be recovered back in 
a fresh suit or action whilst the decree or judgment under which it was realised, remained 
in force and said that the rule did not apply if the original decree or judgment had been 
reversed or superseded by some ulterior proceeding.*” In Jogendra Nath Singh v Hira Sahu,*”* 
a Full Bench of the High Court of Allahabad after considering a number of decisions held 
that there was no reason why the words “varied or reversed”, though commonly applicable 
to a case where a decree had been set aside on appeal or revision by a superior court, could 
not be applied, also to a case where the decree has been set aside or varied by some other 
court, even if that court was competent to vary or set it aside. They also observed that the 
words “the court of first instance” in sub-section (1) only made it clear that the application 
for restitution could be made to the first court and not to any of the superior courts. For 
example, if a suit had been dismissed by the trial court and then on appeal, the plaintiff's 
suit had been decreed but it was subsequently held that the decree was vitiated by fraud or 
want of jurisdiction or for any other reason, the application for restitution would have to be 
made to the first court even though the decree was passed by the appellate court. In a later 
case, the same high court also held that a decree could be varied or reversed by a subsequent 
legislation, such as abatement of proceedings under rule 5 of the rules framed under the UP 
Zamindari Abolition and Law Reforms Act, 1951, and restitution in such an event could be 
claimed under this section.*”' This view has also been shared by the Madhya Pradesh High 
Court.*”* The Patna High Court also took the view that the expression “varied or reversed” 
was unqualified and ought to receive full force and effect. A decree, it said, may be varied 
or reversed not only in appeal or revision before a superior court but could also be varied or 
reversed in review by the same court which passed it, or by another court in another suit, 
such as where such decree was obtained by fraud or for want of jurisdiction. The section 
did not prescribe for an order of restitution to be made in a particular forum or proceeding 
or by any particular court.” The Madhya Pradesh High Court went a step further and 
held that there can be a reversal or variation of a decree by an order or direction in a writ 
proceeding, exclusion of which from the operation of section 144 would not be a correct way 
of interpretation of this section.°”4 


Rankin, CJ, on the other hand, in Gopal Paroi v Swarna Bewa,” expressed dissent against 
the Madras decision and said: 


But if the decree is set aside either by a proceeding in the suit itself or if it is set aside 
by a decree in another suit altogether or if, without being set aside by such a decree is 
Superseded’ to use the language of Turner, LJ in a Privy Council case these are matters 
which are not within the words of the section. ‘Varied or reversed’ has a quite different 
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meaning for lawyers in this country and it appears to me that the observation in the case 
of Subbarayudu v Seshasani*”® failed to take account of the correct use of language in this 


matter. 


The learned Chief Justice accordingly, held that the section applied only when a decree 
was varied or reversed by a superior court on appeal or revision or on reference and expressed 
concurrence with Calcutta and, Patna cases which had taken that view.” This view was 
also adopted by Lahore High Court.*”* But soon after Gopal Parois case, there emerged a 
difference of opinion in the Calcutta High Court itself when in Ramnath Karmarkar v Shaikh 
Asanulla,”° Mukerji, J held that the words “court of first instances” in sub-section (1) pointed 
to the intention of the legislature to confine the applicability of the section only to cases where 
variation or reversal had been made or was the consequence of an order passed by a superior 
court. However, Guha J sitting with him accepted the wider construction of the section as 
adopted by the Madras High Court. In Shivappa v Ramlingappa, the Bombay High Court 
also held that the reversal or variation of the decree must be in the same proceedings between 
the same parties on appeal against the decree, or in review, or in any other manner, provided 
by the CPC, but not in another suit not connected with the suit in which the application 
for restitution has been made. But in a decision, a division bench of the high court, though 
concerned with the application for restitution arising out of setting aside of an ex parte decree 
under O IX, rule 13 observed that there was great preponderance of judicial opinion in support 
of a liberal interpretation of the section and that was that this section would apply whenever 
a decree was varied or reversed, howsoever such variation or reversal thereof was effected.**! 
The Patna High Court, however, following the line of thought adopted by Rankin CJ held 
that if an ex parte decree has been set aside, restitution cannot be had under this section but 
can be had under the inherent jurisdiction.’ Some cases have, however, accepted the Madras 
interpretation and held that where an ex parte decree is set aside, restitution can be had under 
this section.**’ In some cases where a decree or order was superseded, reference was made to 
section 47.* A suit under O XXI, rule 63 has been considered as an appeal against the order 
passed in the claim case and so cost decreed in the claim case and paid by him, was held to be 
recoverable under this section by the successful plaintiff in the suit under O XXI, rule 63.3% 


Parliament has, by the Amendment Act, 1976, stepped in and resolved the conflict of 
judicial opinion by substituting the words “varied or reversed in any appeal, revision or other 
proceeding or is set aside or modified in any suit instituted for the purposes” in place of the 
words “varied or reversed” in sub-section (1), thereby accepting the wider interpretation given 
to sub-section (1) by the Madras and Allahabad High Courts, that remedy by way of restitution 
under this section is available not only where a decree or order is varied or reversed in appeal 
or revision to a superior court, but also where such decree or order is varied or reversed in the 
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same proceedings, before the same court or where it is set aside or modified by another court 
in another suit filed for that purpose. In a decision, the Calcutta High Court has held that the 
word “reverse” has a wide connotation including the setting aside of an ex parte decree by the 
trial court itself, under O IX, rule 13 and the Parliament has confirmed such an interpretation 
by adding the words “in any appeal, revision or other proceeding” after the words “varied or 
reversed” in sub-section (1) as amended by the Amendment Act, 1976. ` . 


Where there is no decree or order passed by a court which is either reversed or varied 
by the appellate court and the appellate court ordered restitution under section 151 of the 
Code ignoring section 144, it could not adjudicate the matter. Revision against the order 
of restoration against status quo under Article 227 of the Constitution is maintainable. The 
question whether appeal was available against such order and decree passed by the trial court is 
also one of the questions to be considered.**” 


Where a suit for declaration and possession was dismissed by the first appellate court 
and the order of dismissal was affirmed in second appeal, the Supreme Court held that the 
appellant in ordinary course would be entitled to possession of suit land from the receiver 
appointed during the pendency of the suit and the impugned order of the high court rejecting 
restitution is liable to be set aside.*** 


The term “set aside” in section 144, would carry the same meaning as in O IX, rule 13. 
Even if the provisions of section 144 (as amended) are not attracted, the inherent power of 
the court may be exercised to order restitution where a party has been injured by act of the 
court.?® Restitution is now available even when the decree is set aside under O IX, rule 13 of 


the CPC. 


The claim for restitution has to be in respect of matters properly consequential on 
variation, reversal, setting aside or modification of the decree or order. In Lal Bhagwan 
Singh v Sri Kishendas,®' a decree declared the amount payable by the judgment-debtors 
and provided that in case they failed to pay it, their properties should be sold to the decree- 
holders. The judgment-debtors committed default and the properties were sold to the 
decree-holders and put in their possession in execution. Thereafter, the decretal amount 
was reduced under the provisions of the UP Encumbered Estates (Amendment) Act, 1951, 
which was enacted subsequently. The judgment-debtor applied under this section for the 
cancellation of the sale and for recovery of possession and mesne profits. The Supreme Court 
held that as the judgment-debtors were not in a position to have paid even the reduced 
amount at the time of the execution, the sale was inevitable and therefore relief by way 
of restitution could not be granted as it was not consequential to the modification of the 
decree. A similar result would follow where the decretal amount is reduced in appeal but it 
is not proved that the judgment-debtor could have paid off the reduced amount ultimately 
decreed and thus prevented the sale.*”” 


When the decree is neither varied nor reversed, but only the sale is set aside on an 
application under O XXI, rule 90, it was held that this section would not apply but relief by 
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way of restitution could be claimed under section 151.*° The question whether restitution was 
ordered under this section or under the inherent jurisdiction was hardly a matter of practical 
importance except when a question under sub-section (2) arose as regards the bar of suit.” 
After the addition of “Order” in sub-section (1) by the Amendment Act, 1956, restitution in 
such cases, can be claimed under this section and not under section 151. 


Restitution can be claimed not only when the decree or order is reversed but also when it is 
varied, or set aside or modified in another proceeding or even a subsequent suit filed for that 
purpose. Thus, if A obtains a decree against B for Rs 1000 and in execution, B’s property is 
sold and purchased by A himself, and the decree is varied in appeal by reducing the amount 
to Rs 100, the court has power under this section to order A to restore the property to B on 
payment of Rs 100 by B.*” A similar order would be made where the decree is superseded in 
another suit filed for that purpose. A decree formally drawn up is not necessary.’ 


[s 144.31] Independent Suit when Required 


Plaintiff’s suit for declaration of title and for permanent injunction was decreed by the 
first court. On appeal by the defendants, the claim of the plaintiff in respect of the remaining 
portion was dismissed. The plaintiff preferred second appeal to the high court and there was a 
cross-objection by the defendant. The second appeal by the plaintiff was dismissed by the high 
court and the cross-objection by the defendant was allowed, dismissing the suit as a whole. 
Some of the defendants (with the consent of other defendants) took out execution petition 
for delivery of possession of the premises, demolishing the construction made thereon by 
the plaintiff. The plaintiff contested this move of the defendants, stating that the defendants 
could not ask for such independent reliefs. However, the lower court granted the reliefs to 
the defendants under section 144. It was held that section 144 did not apply. It was not the 
case of the defendants that the plaintiff had obtained possession pursuant to a court order 
or in consequence of, or under the colour of an order of the first court, or the decree of the 
lower appellate court. The defendants claimed that the plaintiff got into possession unlawfully, 
and the proper remedy was only by way of an independent suit.*” In second appeal against 
a decree of ejectment, the high court granted stay on condition that certain amount should 
be deposited by the defendant. Because of the commencement of consolidation proceedings, 
the second appeal abated high court, directed that the amount deposited should be paid to 
the party that was successful in the consolidation proceedings. It was held that in view of the 
order of a superior court (high court) the trial court was not competent to order refund of the 
deposited amount.*” 


[s 144.32] The Court Which Passed the Decree 


Before the Amendment Act, 1976 altered the section, the section provided that it would 
be the court of first instances which could grant relief by way of restitution. The principle is 
that it is the court which has passed an erroneous decree or order which must rectify its error 
and place the parties in the position which they would have occupied, but for such decree or 
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order, as has been varied or reversed. Where a decree or order is varied or reversed by a superior 
court in its appellate or revisional jurisdiction, there would be no difficulty, since it would be 
the court of first instance which passed the decree which was varied or reversed which would 
be the court where an application for restitution would have to be made. The superior court, 
which varied or reversed the decree or order, cannot be called upon to grant the relief by way 
of restitution because it is not that court which has to rectify its error. Indeed, it is not even 
necessary for such superior court to include, in its judgment, a direction ordering restitution; 
but where a decree or order is set aside or modified in a separate suit, filed in another court, 
for instance, on the ground of fraud or want of jurisdiction, the question would be which 
is the court of first instances in such a case, the court which in the first instance passed the 
decree or order or the court which set it aside or modified it. To clarify the position, the 
amendment Acts has substituted the words “the court which passed the decree or order” for 
the words “the court of first instance” and added an explanation defining the expression the 
“court which passed the decree or order.” Clause (a) of the Explanation provides that where 
the decree or order has been varied or reversed by a superior court on appeal or revision, it 
is the court of first instance to which application for restitution is to be made and not the 
superior court. This is so, because it is the court of first instance which passed the erroneous 
decree or order, which it must rectify. Clause (b) provides that where the decree or order has 
been set aside or modified in a separate suit, filed in another court, it is again the court of 
first instance which has to rectify its error and there it is that court and not the court which 
has superseded the erroneous decree or order which has to rectify its error. Clause (c) makes 
provision for the situation where the court of first instance has ceased to exist or has ceased 
to have jurisdiction to execute it. A court ceases to exist where, for instance, it is abolished. 
It ceases to have jurisdiction where a part of its jurisdictional area is transferred or shifted to 
another court or where some special jurisdiction conferred upon it is withdrawn. Clause (c) 
gives a wider meaning to the expression “court which passed the decree” for the purposes of 
applications for restitution in that it empowers the court which, if the suit wherein the decree 
or order was made were instituted at the time of making the application for restitution, would 
have jurisdiction to try such suit. 


The application for restitution is to be made to the court of first instance. The Supreme 
Court cannot grant restitution, the same can only be done by the trial court.*” Section 144(1) 
clearly indicates that it is a “court of first instance, in which the proceedings in the suit had been 
initiated and a decree was passed or the suit was dismissed, but subsequently on appeal decreed 
or vice-versa. The court of first instance would, therefore, mean the court which passed the 
decree or order. The transferee executive court is not the court that passed the decree or order 
since the property sought to be executed or the person who is liable for execution is situated or 
residing within the jurisdiction of that executive court.“ 


Where the decree passed by the Andhra Pradesh High Court in partition suit was 
transmitted to Bangalore Court for execution and the latter court executed it but subsequently 
the decree was set aside by the Andhra Pradesh High Court, and interim order that the 
decree should not be executed, was passed, it is the Bangalore Court which was competent to 
entertain the application under section 144 of the CPC and could pass order for restoration 
of possession.“ 
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The words “the courts of first instance” in clauses (a) and (b) mean the court which decided 
the case in the first instance. The right to apply for restitution is vested in the party to make such 
application before the court of first instance whose decree or order has been varied or reversed. 
It is the court which passes the wrong order on account of the reversal of which the right of 
restitution arises which is the proper court to entertain the application for restitution.“ In a 
suit for ejectment under the Agra Tenancy Act, 1910, the court of first instance is the revenue 
court which heard the suit and not the court of appeal.‘ If the court of first instance has been 
abolished or has ceased to have jurisdiction, it would be the court which, if the suit wherein the 
decree or order was passed were instituted at the time of making the application for restitution, 
would have jurisdiction to try such suit, which can give relief of restitution.*°* The court to 
which the decree is transferred for execution, has no jurisdiction to entertain an application 
for restitution under this section.*°> Where a decree for possession of lands was passed ex parte 
by court A and possessions taken thereof in execution and after the ex parte decree was set 
aside and the suit restored and court A having been abolished in the meantime, the same was 
transferred to court B which dismissed the suit. It was held that court B was the proper court 
under section 150, to entertain the application for restitution.“ 


Though the explanation uses the words “shall be deemed to include”, the definition 
contained therein is not an inclusive definition. Such an inclusive definition ordinarily means 
that it includes something which would not be covered in its natural and ordinary meaning. 
In the context in which the expression, “the court which passed the decree or order”, is used, 
it can only mean the court specified in clauses (a), (b) and (c). For instance, where a decree 
or order is varied or reversed by a superior court in its appellate or revisional jurisdiction, 
although such a superior court passes the ultimate decree or order, it is not that court to which 
a restitution application is to be made. Application to any other court except the one which 
passed the decree or order in the first instance, would be contrary to the principle of restitution 
that rectification of the error is to be caused by the court which has passed the erroneous decree 
or order. It is only in the cases set out in clause (c), that principle cannot be followed and 


therefore a wider meaning had to be given since the court of first instance does no longer exist 
or has lost its jurisdiction. 


[s 144.33] Pecuniary Jurisdiction in Awarding Damages Under this Section 


The court of first instance has jurisdiction under this section to award damages even if they 
exceed the pecuniary limits of its jurisdiction.‘ 


[s 144.34] Whether a Proceeding Under this Section is a Proceeding in 
Execution. 


An application for restitution under section 583 of the Code of Civil Procedure, 1882 was 
held to be one by way of execution.“ There is a conflict of opinion, whether a’ proceeding 
under this section is a proceeding in execution. It has been held by the High Courts of 
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Madras,“ Bombay,*!” Patna,“ Madhya Pradesh*!? and by the Chief Court of Oudh,*” that it 
is, while it has been held by the High Courts of Allahabad,*!* Calcutta“ and Nagpur,*"® that is 
not. Although the Allahabad High Court holds that it is not a proceeding in execution, yet It 
also holds that the rules of execution proceedings do in substance apply so that the provisions 
of O XX, rule 2 are not applicable.“ On the other hand, although the Madras High Court 
has held that an application for restitution is an execution proceeding, it also holds that it need 
not, in every case, be strictly in the form prescribed by O XXI, rule 11.“ A single judge of 
the Rangoon High Court held in 1930 that an application for restitution is not a proceeding 
in execution;*”” but three years later, a bench of the same high court, without referring to this 
decision, held that it was.“ In Eliakutty v Pudukkad Public Bank, plaintiff had attached before 
judgment a decree in favour of the defendant, and realised the amounts due thereunder, even 
before the suit was heard. The suit having been dismissed, defendants applied for recovery of 
the amount in restitution. It was held by the Kerala High Court that the claim did not fall 
under section 144, as the amount was not realised in execution of any decree but that restitution 
could be ordered under section 151.*! Restitution proceeding is a proceeding in execution of a 
decree. Appellate Court can stay it under O XLI, rule 8. It cannot be said that the restitution 
proceedings cannot be stayed by the appellate court, when the decree in pursuance of which 
restitution is sought for is appealed against. It is settled law that the restitution is a proceeding 
in execution. The obligation imposed under section 144, cannot abridge or restrict the power 
of the appellate court to a particular category of cases.*” 


The Supreme Court has, by its decision in Mahijibhai v Manibhai,” finally resolved the 
conflict of opinion prevailing in the various high courts. The Supreme Court has observed 
that under section 583 of the Code of Civil Procedure 1882, the courts understood then, that 
an application for restitution was an application in execution and that such an application 
was governed by Article 179 of the Limitation Act, 1887, corresponding to Article 182 of the 
Act of 1908 (now Article 136 of the 1963 Act). It was in this background that the legislature 
in passing the Code of Civil Procedure 1908 (CPC) introduced section 144, therein making 
the section more comprehensive than the old section 583; but the section “does not either 
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expressly or by necessary implication, change the nature of the proceedings. Its object 
is limited. It seeks to avoid the conflict and to make the scope of the restitution clear and 
unambiguous. It does not say that an application for restitution, which till the new CPC was 
enacted, was an application for execution, should be treated as an original petition. Whether 
an application is one for execution of a decree or is an original application, depends upon 
the nature of the application and the relief asked for. Where a party who lost his property in 
execution of a decree, seeks to recover the same by reason of the appellate decree in his favour, 
he is not initiating any original proceeding, but he is only concerned with the working out 
of the appellate decree in his favour. The application flows from the appellate decree and is 
filed to implement or enforce the same. He is entitled to the relief of restitution, because the 
appellate decree enables him to obtain that relief either expressly or by necessary implication. 
He is recovering the fruits of the appellate decree. Prima facie, therefore, having regard to the 
history of the section, there is no reason why such an applications shall not be treated as one 
for the execution of the appellate decree.” The court then examined several judgments of the 
high court and observed: 
On a procedural matter pertaining to execution when a section yields to two conflicting 
constructions, the court shall adopt a construction which maintains rather than disturbs 
the equilibrium in the field of execution. The historical background of s 144 of the Code 
of Civil Procedure, the acceptance of the legal position that an application for restitution 
is one for execution of a decree by a number of High Courts, the inevitable adoption of 
the said legal position by innumerable successful appellants within the jurisdiction of the 
said High Courts, the possible deleterious impact of a contrary view on such appellants, 
while there will be no such effect on similar appellants within the jurisdiction of the High 


Courts which have taken a contrary view, also persuade us to accept the construction that 
the application for restitution is one for execution of a decree. 


This decision was followed by the Supreme Court a year hence in Maqbool Alam Khan v Mst 
Khodaija.** 


With the resolution of the conflict of opinion and an application for restitution under 
this section having been held to be an application in execution, the distinction arising from 
the two conflicting positions held by the high courts in regard to limitation, court fees and 
the applicability of section 141 pointed out in the previous edition, no longer survives and 
therefore need not be considered here. An application for restitution being an application for 
execution of a decree it follows that a competent court entertaining such an application, must 
be deemed to be an executing court and therefore cannot recognise a payment made by the 
judgment-debtor unless certified under O XXI, rule 2(3).*” The application for restitution 
under section 144 of the CPC is an application for execution of decree within the purview of 
section 2(2) read with O XXI of the CPC. As the application for restitution under section 144 
is an application for execution of the decree, no ad valorem court fee is required on the value 
of the suit land or mesne profit except the required court fees for the purpose of execution of 
decree or order. 


It is true that for the execution of decree, the provisions of O XXI, rule 11 requires formal 
application for execution of the decree or order. However, it is not necessary in the case of 
enforcement of an order passed under section 144.**° 
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[s 144.35] Restitution and Compromise 


Where, in a proceeding for restitution, a compromise petition is filed, the court cannot 
dispose of the main proceeding without first dealing with the compromise petition. If the 
compromise is lawful and genuine and is to the satisfaction of the court and is in respect of the 
subject matter of the proceeding the court must act on it.“7 


Where an application was filed for restitution of suit properties in terms of the arbitral 
award, and a writ petition challenging the award was filed, the parties entered into a settlement 
during the pendency of the writ petition in a conciliation proceedings in terms of section 89 
of CPC. It was held that when the parties agreed that there subsisted no dispute between then, 
decree can be drawn up in terms of the settlement. Hence the order restoring the suit property 


to original possession was held to be improper.*** 


[s 144.36] Limitation 


A proceeding for restitution under this section being now settled as a proceeding in 
execution Article 136 of the Schedule to the Limitation Act, 1963 applies. 


The starting point of limitation begins from the date when the decree becomes enforceable. 
Thus, where the judgment and order of the high court on appeal by decree-holder was set 
aside by Supreme Court and the decree of the trial court was reversed, the very cause of action 
which had accrued for restitution vanished. Finally the decree of trial Court was set aside on 
31 October 1969 which gives rise to a fresh cause of action for restitution. Therefore, the 
limitation for filing application for restitution would start from that date and not from any 
anterior date. Consequently the restitution application was held to be within limitation.‘ 


[s 144.37] Applicability of Section 141 


Since an application under this section is an application by way of execution, the provisions 
of section 141 do not apply. 


[s 144.38] Appeal 


The determination of a question under this section is a decree and appealable as such“? 
and this is so even if the court exercises the power of granting restitution in its inherent 
jurisdiction;®' (see section 2 clause (2): definition of “decree”. However, the question must 
be one directly covered by the section, and not one incidentally connected with or collateral 
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to the decision of any such question. Thus, a decision that an application under this section is 
time-barred, is a decision on a question collateral to the question of restitution and hence it is 
not a decree and not appealable as such.**? The Lahore, Patna, Allahabad, Punjab and Kerala 
High Courts and the Oudh Court have, however, held that an order of restitution made under 
section 151 is not appealable.** It has been held in a number of decisions that the provisions 
of O XLI, rule 5 or 6, have no application to a decree or order for restitution, and that there 
can be no stay thereof.“ 


[s 144.39] Court-Fees 
lt has been held by the Allahabad, Rangoon and Calcutta High Courts that an appeal from 


an order made on an application under this section requires to be stamped ad valorem under 
the Court Fees Act, 1870, Sch I, Article 1, as an appeal from a decree. This proceeds on the 
view that an application under this rule is not an application for execution.*” In view of the 
Supreme Court decision in Manibhai v Manibhai this view is no longer correct. Court fees 
payable on such appeal would be under Sch II, Article 11 of the Court Fees Act, 1870. 


The Madras High Court has held that where the claim is one for restitution, no court fee 
will be payable but where it is in the nature of an independent claim for which a suit should 
have been laid, court fee would be payable.** 


[s 144.40] State Amendment 
Uttar Pradesh—ln section 144, for sub-section (1), the following shall be substituted: 


(1) Where and in so far as a decree or an order is varied or reversed in appeal, revision or 
otherwise, the court of first instance shall, on the application of any party entitled to any 
benefit by way of restitution or otherwise, cause such restitution to be made, as will, so far 
as may be, place the parties in the position which they would have occupied but for such 
decree or order or such part thereof as has been varied or reversed; and, for this purpose, the 
court may make any orders, including orders for the refund of costs and for the payment 
of interest, damages, compensation and mesne profits, which are properly consequential 
on such variation or reversal. 


(UP Act 24 of 1954, section 2 and Schedule item 5, entry 7, dated 30 November 1954.] 


By this amendment, the Uttar Pradesh Legislature accepted the wider construction given 
to sub-section (1) by the Allahabad High Court. Now that sub-section 1 is altered by the 
Amendment Act, 1976, the UP Amendment has become redundant. 
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[S 145] Enforcement of liability of surety— Where any person “7 [has furnished 


security or given a guarantee] — 
(a) for the performance of any decree or any part thereof, or 
(b) for the restitution of any property taken in execution of a decree, or 


(c) for the payment of any money, or for the fulfilment of any condition 
imposed on any person, under an order of the Court in any suit or in any 
proceeding consequent thereon, 


“8[the decree or order may be executed in the manner herein provided for the 
execution of decrees, namely: — 


(2) if he has rendered himself personally liable, against him to that extent; 
(ii) if he has furnished any property as security, by sale of such property to the 


extent of the security; 


(iii) if the case falls both under clauses (2) and (ii), then to the extent specified 
in those clauses, 


and such person shall be deemed to be a party within the meaning of Section 47:] 


Provided that such notice as the court in each case thinks sufficient has been given 
to the surety. 
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[s 145.1] State Amendment 


Uttar Pradesh.—The following amendments were made by Uttar Pradesh Act 24 of 
1954, section 2 and Schedule, Item 5, Entry 5, dated 30 November 1954. 


For the existing Section 145, the following shall be substituted: — 


437. Substituted by CPC (Amendment) Act 104 of 1976, section 49, for the words “has become liable as 
surety” (w.e.f. 1-2-1977). 

438. Substituted by CPC (Amendment) Act, 1976 (104 of 1976), section 49, for certain words (w.e.f. 
1-2-1977). 
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145. Where any person has become liable as surety or given any property as security— 
(a) for the performance of any decree or any part thereof, or 
(b) for the restitution of any property taken in execution of any decree, or 


(c) for the payment of any money, or for the fulfilment of any condition imposed 
on any person, under an order of the Court in any suit or in any proceeding 
consequent thereon, 


the decree or order may be executed in the manner herein provided for the execution 
of decrees— 


(i) if he has rendered himself personally liable, against him to that extent, and 


(ii) if he has given any property as security, by sale of such property to the extent of 
the security; 


and such person shall, for the purposes of appeal, be deemed to be a party within the 
meaning of Section 47: 


Provided that such notice as the Court in each case thinks sufficient has been given to 
the surety. 


Explanation.—For the purposes of this section a person entrusted by a Court with custody 
of any property attached in execution of any decree or order shall be deemed to have become 
liable as surety for the restitution of such property within the meaning of clause (b). 


[s 145.2] Legislative Changes 


Section 283 of the CPC 1882 to which this section corresponds, provided that whenever 
a person has, before the passing of a decree in an original suit, become liable as surety for the 
performance of the same or any part thereof, the decree may be executed against him to the 
extent to which he has rendered himself liable, in the same manner as a decree may be executed 
against a defendant. The words “decree in an original suit” led to a controversy whether the 
section applied to appellate decrees. Further, the section applied only to surety bonds for the 
performance of a decree and did not extend to surety bonds for the restitution of property, 
nor for payment of money under an order of the court. Section 145, as redrafted by the Code 
of Civil Procedure, 1908 (CPC) extended the scope of the section by applying it, not only to 
surety bonds for the performance of a decree or any part thereof, but also to surety bonds for 
restitution of any property taken in execution of a decree and to surety bonds for the payment 
of any money or the fulfilment of any condition imposed under an order of the court in a suit 
or a proceeding consequent thereon. 


Even though the section was wider in scope than the corresponding section 253 of the 
CPC, it did not apply to surety bonds under which the surety had given a charge upon his 
property. By inserting clause, (ii) the legislature has, in express terms, enabled the court to 
sell the property where such property has been furnished as a security instead of requiring a 
separate regular suit for that purpose. The amended section, by inserting, in its opening part, 
the words “given a guarantee” has now done away with the view expressed in some decisions 
that the provisions of sections 133—39 of the Indian Contract Act, 1872, did not directly apply 
to the surety bonds which provide such guarantee.*” 


[s 145.3] Object of the Section 


The section provides that where a person has become liable as surety for the performance of 
a decree (clause (a)] or for any of the purposes set out in clause (b) or clause (c), the party, for 


439. Cf Adamsab v Gurushinddayya, AIR 1967 Mys 147 : (1965) 2 Mys LJ 87. 
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whose benefit, security has been given, may enforce such security by executing the decree or 
order against the surety, to the extent to which he has rendered himself personally liable, in the 
same manner as if the surety was a party to the decree or order and was directed by the decree 
or order to perform the obligation undertaken by him. The same would now be the position 
where such a person has, by his surety bond, given a guarantee for the performance of a decree 
or part of it or for restitution of property or for the payment of money or fulfilment of any 
condition imposed under an order of the court in a suit or a proceeding consequent thereon. 
Consequently, it is not necessary to institute a regular suit to enforce the security or guarantee 
as was held in some decisions under section 253 of the CPC. The object of the section is to 
provide a summary remedy in execution and to dispense with the necessity of a separate suit 
to the extent to which the surety has by his security or guarantee, rendered himself personally 
liable. The decree can be executed against a surety as though he were a party to the suit and 
was a principal-debtor.*° His status, however, is not that of a person against whom a decree has 
been passed jointly with the judgment- debtor within the meaning of O XXI, rule 16.**' But 
the view taken under the section, as it stood before the amendment of 1976, that the obligation 
which a surety incurs, is different from that, which arises under a contract of guarantee under 
the Indian Contract Act, 1872, which presupposes a tripartite agreement between the surety, 
the principal-debtor and the creditor” is, it is submitted, no longer good law. The reason is 
that the amended section now expressly provides that the summary remedy furnished by this 
section is available where the surety bond contains a guarantee. The insertion of the words 
“given a guarantee” in the opening part of the section dispenses with an express tripartite 
agreement between the principal-debtor, the surety and the judgment-creditor and extends the 
remedy under the section where the surety, by his surety bond, has given the guarantee for any 
of the purposes set out in clauses (a), (b), or (c). The judgment-debtor need not be a party to 
the bond and a prior agreement between him and the surety is not essential as it is the order 
of the court that attracts liability under this section.“ Before, however, a surety can be made 
liable on the bond, there must be an order capable of execution against the judgment-debtor. 


It is clear that the only person against whom this section can be invoked, is the one who 
has placed himself in the position of a surety. Therefore, a person left in charge of an attached 
property by the Amin making the attachment is not a surety and if such person disobeys the 
directions of the court, as regards the property, he cannot be held liable in execution. A suit 
can, no doubt, lie to enforce the liability.“° A stranger to the suit against whom a prohibitory 
order restraining alienation of properties is made, does not become a surety and he cannot be 
proceeded against under this section for disobedience of the order.“ 


The section does not require that the surety should be named as a judgment-debtor in 
the decree or that the decree should contain a direction against the surety to pay the decretal 
amount.*** The same would be the position where there is an order and not a decree directing 
payment of money or the fulfilment of some condition. 


440. Katyanand v Prithichand, AIR 1933 PC 52: 60 IA 43; Harendra Nath v Gurupada, AIR 1937 Cal 
452 : (1937) 2 Cal 612. 

441. Uttamchand v Sheolal, AIR 1954 Ngp 234 : (1954) ILR Nag 447. 

442. Shyamlal v Takhatmal, AIR 1957 MP 98. 

443. Madiraj Chiranjivrao v Venkateshwar Rao, AIR 1955 Hyd 261 : (1955) ILR Hyd 754. 

444. S$ Kunja Movee Dossi v Akshoy Kumar Das, AIR 1961 Cal 43. 

445. Nanhoon v Mt Genduja, AIR 1935 All 768; but see Gendiya Mal v L Sukhadarshan Lal, AIR 1936 All 
555 : (1936) All LJ 736; Gurmukh Rai v EF Lawson, AIR 1939 Cal 316. 

446. Thakur Bhavani Singh v Baldeo, AIR 1935 All 373 : (1935) All LJ 335. 

447. UOI v CP Gupta, AIR 1961 Assam 121. i 

448. Prakash Chand v Madan Theatres Ltd, AIR 1936 Lah 463. 
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Where a surety bond is executed by several sureties, their liability is joint and several. If 
a creditor seeks to enforce the surety bond against only some of the joint sureties, the other 
sureties do not, on that account, get discharged, nor would release by the creditor of one of 
them discharge the other sureties. The liability of each of them is joint and several but not 
distinct or separate. Hence, if an appeal against an order under this section by the sureties 
abates as regards one of them by reason of his legal representatives not having been brought on 


record upon his death pending the appeal, the entire appeal would abate.*” 


[s 145.4] Given a Guarantee 


These words have been inserted by the Amendment Act, 1976 to extend the applicability 
of the section to undertakings given, other than by furnishing security by means of surety 
bonds. A contract of guarantee as defined by section 126 of the Indian Contract Act, 1872 
is a contract to perform the promise, or discharge the liability, of a third person in case of his 
default. It implies the existence of a liability—actual or prospective—of a third person. It is 
not necessary that the guarantee should be in the form of a security bond, or in writing, or in 
favour of a court. Section 126 of the Indian Contract Act, 1872 expressly states that such a 
contract or guarantee may be either oral or written. But there can be no contract of guarantee, 
unless there is a principal-debtor and the guarantor’s liability is substantially dependent on 
the debtor’s default. A promise to be primarily and independently liable is an indemnity and 
not a guarantee. Where a surety guarantees payment under a decree and the judgment-debtor 
makes a default in payment, execution under this section against the surety is available to the 
judgment-creditor. 


In the case of a bank guarantee, there was a clear clause in the deed of bank guarantee that 
liability to repay amount would continue and remain in force till the party is discharged by 
the court. It was held by the Bombay High Court that the bank was duty bound to obtain 
permission of the court before encashing the said guarantee during the pendency of the 
proceeding. The bank cannot absolve its own liability because of its own negligence. Thus, it 
was ordered that Bank was bound to deposit the amount of bank guarantee in Court.*”° 


[s 145.5] Security by Party 


Section 145 does not apply where security is furnished or guarantee is given by a party to 
the suit.“ 


[s 145.6] Security for the Performance of “any” Decree 
[s 145.6.1] Ex Parte Decree 


A obtains an ex parte decree against B. The decree is set aside under O IX, rule 13 on 
C standing surety for the performance of any decree that may be passed against B on a re- 
hearing. The suit is re-heard and a decree is passed against B. A may enforce the security by 
executing the decree against C.*” A separate suit is not necessary. 


449. Sri Chand v Jagdish Pershad, AIR 1966 SC 1427 : (1966) 687 Punj LR 271. 

450. Bank of Maharashtra v Amritlal Tirathram Gupta, (2009) 4 AIR Bom R 38 : 2009 (1) All MR 509. 
451. Board of Trustees, Marmagoa Port v Chowgule & Co, AIR 1985 Bom 174. 

452. Sonatun v Dino Nath, (1899) 26 Cal 222. 
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[s 145.6.2] Appellate Decree 


The summary procedure contemplated by this section applies to suretyship for the 
performance of any decree, whether it be an original or an appellate decree. Under the old 
section, there was a conflict of decisions as to whether the summary remedy provided by that 
section applied at all, to suretyships for the performance of appellate decrees, it being held by 
the High Court of Calcutta [Calcutta HC] that it did not,’ and by the other high courts that 
it did.“ The section makes it clear that the summary procedure contemplated by this section 
applies to security given for the performance of appellate decrees also. The rules that provide for 
security for the performance of appellate decrees are rules 5 and 6 of O XLI. An illustration will 
make the point clear. A obtains a decree against B and applies for execution. B appeals from the 
decree and applies for stay of execution under O XLI, rule 5. Execution is stayed, on C standing 
surety for the due performance of any decree that may be passed against B in appeal. A decree 
is eventually passed by the appellate court against B. A may enforce the security against C by 
executing the appellate decree against him as if C was a party to the decree. According to the 
Calcutta decisions under the old section, A’s only remedy was by way of suit against C. 


[s 145.6.3] Decree Passed or to be Passed 


The expression “any decree” is wide enough to cover a decree that has already been passed 
as well as a decree that may be passed after the person concerned has become liable as surety.*”° 


[s 145.6.4] Decree on Transfer of Suit 


If a surety bond is executed in a subordinate judge's court but the suit is transferred to a 
District Munsiff’s Court as a result of enhancement of the pecuniary jurisdiction, the bond 
ensures for the benefit of the plaintiff, even after the transfer of the suit and the surety would 
be bound to pay if the plaintiff’s claim is decreed.*”° 


[s 145.7] Security or Guarantee for Restitution of Property in Execution of a 
Decree 


A obtains a decree against B for possession of certain lands. B appeals from the decree. 
Pending the appeal, A applies for execution of the decree. The court allows execution, on C 
standing surety for the restitution of the lands to B in the event of the decree being reversed 
in appeal, or for payment to B, of the value of the property (O XLI, rule 6, Code of Civil 
Procedure, 1882, section 546). The decree is eventually reversed in appeal. B may enforce the 
security by executing the appellate decree against C. According to the Calcutta decisions under 
the old section, B could only enforce the security by a separate suit.” The court has inherent 
jurisdiction to enforce a security bond which does not fall within any of the sections or rules 


of the CPC.*8 


453. Tokhan v Udwant, (1895) 22 Cal 25; Subjoo Das v Balmakund, (1896) 23 Cal 212 (section 546). 

454. Venkapa v Baslingapa, (1888) 12 Bom 411; Jamsetji v Bawabhai, (1901) 25 Bom 409; Janki v Sarup, 
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455. Gauba v Sultan Singh, AIR 1935 Lah 189; K Chenchiah v V Chatragudeppa, (1961) 1 Andh WR 147; 
Jafar Ali v Ramloo, AIR 1967 AP 234. 

456. C Kanakaiah Textiles & Co v VV Subbamma, AIR 1968 AP 272. 

457. Subjoo v Balmakund, (1896) 23 Cal 212. 

458. Ouseph Korathu v Gopalan Nair, AIR 1952 Tr & Coch : (1951) Ker LT 627; NR Batrao v S Prem Singh, 
AIR 1960 P&H 16 : (1959) ILR Punj 532 (writ proceedings under Article 226). 
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[s 145.8] Security or Guarantee for Payment of Money 


The following are some of the sections and rules providing for security for the payment of 
money: 


(i) Section 55, sub-section (4) (security on behalf of a judgment-debtor who is arrested 
in execution of a decree and who expresses his intention to apply to be declared an 
insolvent); 


(ii) Order XXY, rule 1 (security for costs); 
(iii) Order XXXVIII, rule 2 (security in cases of arrest before judgment); 

(iv) Order XXXVIII, rule 5 (security in cases of attachment before judgment)” 

(v) Order XLI, rule 10 (security for costs of respondent in first appeal); 

(vi) Order XLV, rule 7 (security for costs of respondent in appeal to the Supreme Court). 


[s 145.9] Security or Guarantee for Fulfillment of any Condition Imposed on 
any Person 


Provisions under section 145 would enure to benefit of court as well as custodian to proceed 
against appellant in enforcement of undertaking given to the court.*” 


The summary remedy provided by section 253 of the Code of Civil Procedure, 1882 (now 
replaced by Code of Civil Procedure, 1908) applied only where security given was for the 
performance of a decree and for no other purpose. Thus, where a defendant produced certain 
promissory notes in court, and the plaintiff objected to their return to the defendant, but they 
were returned to the defendant on C standing surety for their production when required, it 
was held that the plaintiff could not, on non-production of the notes, proceed against C by 
execution, the reason given, being that the security was not given for the performance of a 
decree, and that his only remedy was by way of suit against C.* Under the present section, 
the security may be enforced by execution against C. Therefore, when a sale in execution is 
adjourned on a security bond to produce the property attached, the bond may, on default, be 
enforced against the surety for the value of the property by proceedings in execution.“ 


The section applies only where the court passes an order or decree which is intended to be 
an order or decree enforceable in execution by one party to a suit or other proceeding against 
the other party.“” Therefore, a bond passed by a surety under O XXXII, rule 6(2), cannot 
be enforced by summary process under this section; it can only be enforced by a suit.“ But 
if a next friend of a minor is allowed by the court to withdraw money paid into court by 
a judgment-debtor, in satisfaction of a minor's decree, on condition that he shall purchase 
Government Promissory Notes and deposit the Notes in court there is a proceeding consequent 
on the suit until the notes are deposited. Therefore, a surety bond for the deposit of the notes 
can be summarily enforced under clause (c) of the section. 


459. Western Press Put Ltd Mumbai v Custodian, AIR 2001 SC 450 : (2001) 10 SCC 703. 

460. Narayanamma v Ramayya, (1899) 22 Mad 268. 
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462. Jafar Ali v Ramloo, AIR 1967 AP 234. 
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Where the guardian of minors withdrew money belonging to them and in court, deposit 
after executing a bond which provided that he would pay them to the minors on their attaining 
majority and that, in default, the amount could be recovered from him personally and from his 
properties, it was held that section 145 and O XXXII, rule 6, were not mutually exclusive and 
that the bond could be enforced under this section.*” The section does not apply to a surety 
on an administration bond under section 291 of the Indian Succession Act, 1925.466 


A is committed to prison in execution of a decree obtained against him by B. A applies to 
be released from jail to enable him to make a petition in insolvency. A is released from prison 
on C giving security that A will appear before the executing court on the day fixed by the 
court. The insolvency petition fails, and A fails to appear in court. In such a case B, and not 
the government, is entitled to the security money. The money is to be appropriated towards 
satisfaction of the decree; it is not to be given to the decree-holder as a solarium or further 
benefit over and above the decretal amount.*® 


[s 145.10] Deposit of Title Deeds 


In an Andhra Pradesh case, the court directed the furnishing of “third party immovable 
property security to the satisfaction of the court below. The petitioner furnished a third party 
immovable property security, and also offered to deposit title deeds and to create an equitable 
mortgage. It was held that if the party offers to give security by deposit of title deeds, then 
in the absence of any specific direction in that regard, it is left to the discretion of the court 
whether to accept such a security or not. Such a discretion is implicit in the words “to the 
satisfaction of the court below”. Where a security is furnished by the deposit of title deeds, no 
registration is necessary.‘ 


[s 145.11] Clauses (i), (ii) and (iii) 
A surety: 
(i) may render himself personally liable; or 
(ii) he may only give a charge upon his property; or 
(iii) he may undertake a personal liability and charge his property as further charge. 


As the section stood before its amendment by the Act of 1976, it provided, in express terms, 
that the decree could be executed against the surety “to the extent to which he has rendered 
himself personally liable.” Construing these words, Banerji, J in Amir v Mahadeo”? observed: 

Under s 253 of Act 14 of 1882, there was a conflict of opinion in the different High 
Courts as to whether a mortgage made by a surety could be enforced under that section. 


It seems to me that in order to reconcile the divergence of opinion which arose under the 
old Code and to remove any ambiguity that might exist on the subject, the Legislature in 


465. Unnikrishna Menon v Venkata Parasurama, AIR 1957 TC 151 : (1956) TC 1156 : (1956) Ker LT 772. 

466. Ko Maung Gyi v Daw Tok, AIR 1928 Rang 149 : (1928) 6 Rang 474. See notes to O XXI, rule 43, 
“Security bond to produce attached property”. 

467. Basanti Lal v Chehdeo Singh, (1912) 39 Cal 1048; Abdul Hussein v DJ Mistri & Go, AIR 1922 Bom 
340 : (1922) 46 Bom 702, 705-06; Dedhraj v Mahabir, (1920) 5 Pat LJ 417; Shiv Dayal v Muhammad, 
AIR 1924 Lah 490 : (1924) 6 Lah LJ 200. À 

468. Surendra Nath v Keshab Lall, (1920) 25 Cal WN 36. 

469. Royal Printing Working v Oriental Bank of Commerce, AIR 1990 AP 120. 

470. Amir v Mahadeo, (1970) 39 All 225, approved by Rankin, J in Sukumari v Mugneeram, AIR 1926 Cal 
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enacting s 14 of the present Code of Civil Procedure added the word- ‘personally’ to, the 
provisions of that section, thus clearly enacting that in execution of the decree it is the 
personal liability of the surety which could be enforced and not the liability of the property 
hypothecated by him. As pointed out by the learned Chief Justice, the enforcement of the 
mortgage created by the surety would require the provisions of the Transfer of Property Act 
as regards the array of parties and the form of the decree and other matters to be complied 
with. 

In this view, the section, as it stood unamended, could not apply to the second case, that is, 
the property charged could not be brought to sale under this section, for the section applied 
only when the personal liability of the surety was sought to be enforced and could not be 
invoked for the enforcement of a charge.*”' 


When a surety charged his property by way of security, such security could be given either: 
(i) to the court itself; or 
(ii) to an officer of the court; or 
(iii) any other named individual. 


Where the security was given to an officer of the court or to other named individual, the 
property could not be sold, except by a suit on the charge. Where the security was given to 
the court, the court not being a judicial person, could not sue. The only mode available for 
enforcing the liability in such a case was by the court making an order in the suit upon an 
application to which the surety had to be made a party that the property charged be sold unless 
before a day named the surety found the money. The Privy Council so held in Raghubeer 
Singh v Jai Indra Bahadur Singh.” In that case the plaintiff obtained a decree for possession 
against the defendant. The defendant appealed against the decree. On his application, the 
plaintiff was let into possession, in execution of the decree upon furnishing security. The 
security was furnished by S who entered into a bond whereby he hypothecated property. The 
bond was passed to the court. No obligee was named in the bond. The contention on behalf 
of the surety was that his liability under the bond could not be enforced except by a suit under 
O XXXIV, rule 14 (Transfer of Property Act, 1882, section 90). The contention, however, was 
rejected and it was held that the proper order to make was that the property charged be sold 
unless, before a day named, the surety found the money. The Privy Council observed: 

In the course of the judgment in India s 145 was referred to; but whatever might have 


been its effect if the sureties had been personally liable it has no application now that their 
Lordships have construed the instrument as giving only a charge upon property. 


As to the contention that the liability could only be enforced by a suit on a mortgage, their 
Lordships said that for such a proceeding, there must be a mortgagor and a mortgagee. Since in 
the instant case there was no mortgagee named in the bond, and, further, the court, not being 
a juridical person, cannot assign the property to any person to enable him to file a suit on the 
mortgage. The Calcutta High Court took the view that in such a case a suit could be instituted 
by the creditor on the principle that a trust was created in his favour by the security bond.” 
This view, however, has been dissented from by the Bombay High Court.*”* Where the recitals 
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in a bond did not show that it was executed in favour of any person, it was held that the words 
“to the Subordinate Judge” at the top did not alter its character and it could be enforced under 
this section.’ It must be observed here that the procedure adopted by the Privy Council 
in Raghubar Singh’s case cannot be followed in cases where the surety has, prior to the sale, 
transferred his equity of redemption in the property to a third person.“ The Madras High 
Court has held that when the security was realised under the procedure recognised in Raghubar 
Singh’s case, the surety was a party to the suit for the purposes of appeal.” The procedure was 
an exercise of the inherent jurisdiction of the court and the article of the Limitation Act, which 
applied was Article 182 (now Article 136 of the Act of 1963) either from the date of the bond 


or the day of default by the surety.*” 


In the third case also, where the security was given to the court, the property could be sold 
by an order of the kind made in Raghubar Singhs case. At the same time, the applicant could 
relinquish the charge and enforce the personal liability in the bond by attachment and sale of 
the property charged.*” The Chief Court at Oudh took the view, however, that when a surety 
has, in a surety bond, undertaken personal liability and has also charged certain immovable 
property as security, it was the personal liability only and not the liability of the hypothecated 
property which could be enforced under this section.**° On the other hand, some courts 
expressed the view that where the bond provided that the properties secured were liable in the 
first instance and that the obligor was to be liable for deficiency, the bond could be enforced 
under the inherent jurisdiction of the court.** 


Instead of leaning on the inherent jurisdiction of the court and not under this section, 
the Amendment Act, 1976 has now introduced clauses (ii) and (iii) which empower the 
courts to execute the decree where the surety has furnished any property as security by sale 
of such property to the extent of the security and where the case falls under clause (i) and 
clause (ii) i.e. where the surety has rendered himself personally liable and as further security 
has furnished some property, to the extent specified in the security bond. It is submitted 
that since express power has now been conferred on the court to execute the decree against 
the surety by sale of the property upon which the charge is made, no questions relating to 
the provisions of O XXXIV or the provisions of the Transfer of Property Act, 1882 can any 
more arise. Such a sale in execution can now be ordered under this section and not under 
the inherent power of the court. The sale would be directed in the manner provided for in 
the CPC for execution of decrees and the surety would be deemed to be a party within the 
meaning of section 47. 
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Where a security bond, charging his property, is given by the judgment-debtor himself, 
the property can be realised in execution under section 47.4 A sued for a declaration 
that the property attached belonged to her in her own right and not as the legal representative 
of the judgment-debtor. The suit was dismissed and A, in appeal, obtained stay of execution on 
giving security for loss of interest to the decree-holder during the pendency of the appeal. But 
when the appeal was dismissed, it was held that the security could not be realised in execution 
on the ground that the order regarding furnishing of security was not an executable order but 
was declaratory in nature.** 


[s 145.12] Notice to Surety 


The notice required to be given to a surety under this section is a condition precedent to 
the validity of an order for execution against him. An attachment issued without such notice 
is illegal.“ When a decree is sent by the court which passed the decree to another court for 
execution, the notice required by this section may be given by the latter court.‘ The notice 
to be given to the surety should not be general but specific as contemplated by Form No 13 in 
Appendix H.**° This section does not lay down that the notice should be in writing. All that 
is necessary is that before the attachment actually takes place, the surety should have notice of 
the order directing execution of the decree against him, the object being that he may be able to 
take objections, if any, to the order. If the objection of want of notice is not raised before the 
executing court, it must be taken to have been waived.**” 


[s 145.13] Discharge of Surety 


The liability of the surety depends upon the terms of the bond and unless expressly limited 
to the original court, extends to the court of appeal.*** If the bond has reference to the ultimate 
issue of the suit, it matters not that the suit has at one time been dismissed for default and 
then restored.“ Where the bond provided that the surety was to be liable for the entire 
amount of the decree that might be passed, it was held that the liability extended to the decree 
which might ultimately be passed in appeal;*”” however, where a judgment-debtor, who had 
been arrested in execution of a decree, was released on the surety furnishing security for his 
appearance during the execution proceeding then pending and owing to the default of the 
decree-holder to appear on the due date, the execution application was dismissed and the 
surety was also discharged, it was held that the liability of the surety was not automatically 
revived by the mere restoration of the execution application.“ A surety who has made himself 
liable for the performance of a decree cannot resist enforcement of the bond on the ground 
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that a consent decree is passed on a bona fide compromise;*” nor on the ground that such 
compromise was made without his knowledge;*”* provided such a decree is not the result of 
any fraud or collusion between the plaintiff and the defendant;*” nor on the ground that the 
judgment-debtor has consented to a decree for payment by instalments;*” nor on the ground 
that the decretal amount is enhanced by the appellate court.*’® Settlement of the decree debt 
under the Debt Relief Act does not affect the liability of the surety.” But where under the 
surety bond, the surety agreed that if the decision was given against the defendant, he would 
pay whatever amount was found due, it was held that the surety was discharged if the suit was 
compromised.“ There is nothing unreasonable or wrong in a surety expressly stipulating that 
he would be bound by his guarantee only if a decree is passed after contest.*”? A surety for 
the judgment- debtor executes a bond engaging that an arrested judgment-debtor will apply 
under section 55(4) to be declared insolvent is discharged when the judgment-debtor makes 
a bona fide application within the time specified to the court of insolvency, even though the 
application is rejected as not being in proper form.” But a surety who gave security upto 
Rs 1100 on a rule for stay of execution, was discharged when the rule was made absolute 
for Rs 5000.°°! Where, after security bond was given the decree-holder obtained an order 
for additional security, and that not having been furnished, the stay was cancelled, it was 
held that the surety was discharged.*” The surety is not discharged by a payment which has 
not been certified under O XXI, rule 2 of the CPC.” An attachment before judgment was 
raised on A giving security. The suit was then decreed ex parte but the decree was set aside 
on B furnishing security. The suit was again decreed and the decree-holder applied under 
this section to enforce the bond against A under this section. It was held that the taking of 
security from B did not discharge A from his liability under his bond, which continued to be 
in force.” A security bond, given for appearance under O XXXVIII, rule 2, ensures only for 
the suit and not proceedings in execution of the decree.” One view was that an obligation 
which, a surety incurs under the bond which he gives to the court under this CPC, is excluded 
from the definition of a contract of guarantee as contained in the Indian Contract Act, 1872 
and the provisions of sections 133-39 of that Act cannot be made applicable to the bond.” 
The other view held by the Madras High Court was that though in such cases those sections 
of the Indian Contract Act, 1872 would not, in terms, be applicable, the principles underlying 
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them would be applicable where the surety bond had been executed in favour of the court.”” 
This has also been the view held by the Mysore High Court.” The addition of the words 
“or given a guarantee” in the opening of the section as amended by the Amendment Act, 
1976 indicates that the legislature intended to make sections 133-39 of the Indian Contract 
Act, 1872 applicable. In the absence of anything to the contrary in the section the word 
“guarantee” added in the section must be taken to have the same meaning as that given in the 
Indian Contract Act, 1872. The form which the contract of suretyship, takes is immaterial; it 
may be either in favour of the court or of the decree-holder.*” It matters not that the bond, is 
not in a form prescribed by any order or rule of the CPC." It may be a letter by the surety to 
the decree-holder and need not even be addressed to the court.” On the death of a surety, his 
liability can be enforced against his legal representatives."!? Where the decree-holder himself 
had compromised with the principal-debtor and had discharged himself from the liability to 
the performance of the decree, in law it must be a full satisfaction of the decree under section 
47 and relevant rule in O XXI of the CPC. Full satisfaction recorded in that behalf relieves 
the guarantor or surety from the obligation. And the decree-holder cannot seek any further 
remedy against the surety. In case, the compromise was with the consent of the guarantor or 
surety, compromise with the principal judgement-debtor is for other liability, other than the 
extent of the liability undertaken by the guarantor or surety; in that event, the guarantor or 
surety is not relieved from his liability for due performance of the decree.*'? 


Where the Secretary of a society had executed a surety bond and had undertaken on behalf 
of the defendant-Society to produce the vehicle attached in a case if the same was released to 
him, the liability of the Secretary/surety does not extinguish on subsequent compromise by 
the decree-holder with the principal debtor-society. It was held by the Kerala High Court that 
the liability of surety as disclosed in the surety bond is distinct and different from the liability 
created on the Society as per terms of the compromise. It was further held that a surety bond 
executed by an officer of the Society making himself liable personally, though executed for 
securing a benefit for the Society would not protect such officer of Society under section 11 of 
the Travancore-Cochin Literary, Scientific and charitable Societies Registration Act, 1955 and 
such liability would not cease on his ceasing to be an officer of the Society.’ 


With respect to enforcement of surety’s liability an interesting case came up before the Jammu 
and Kashmir High Court. In a case of land acquisition, the land owner, feeling aggrieved by 
the assessed compensation, sought arbitration. The arbitrator, besides awarding compensation, 
also allowed solatium and interest. The award of the arbitrator was maintained by the high 
court and the Union of India moved the Supreme Court. The Apex Court maintained the 
award but set aside the award of solatium and interest. The respondent, Union of India sought 
restitution from the legal representatives of the deceased claimant. It was held by the high court 
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that the legal representatives are liable only to the extent of property of the deceased inherited 
by them. Since the respondent in this case had not inherited any such property he is not liable 
as legal representative. However, the respondent had executed surety bond for 50% of the total 
compensation amount received by the deceased, he is liable to pay back 50% of solatium and 
interest.’ 


Ni 


[s 145.14] Adjustment of Decree 


If the surety makes an application to the executing court that an adjustment had taken place 
between the decree-holder and the judgment-debtor and that he is discharged as a consequence 
but the application is dismissed without going into merits on the ground of limitation, the 
surety can bring a suit for a declaration that, in view of the adjustment, he is discharged.*'* 


[s 145.15] Section not a Bar to a Regular Suit Against Surety 


Under section 253 of the Code of Civil Procedure, 1882, it was held that the section 
gave an additional, and not an exclusive remedy, against a surety and that it did not prevent 
the decree-holder from bringing a regular suit on the surety bond to enforce the security.’ 
The present section also does not bar a regular suit.>!* It simply enables a party, for whose 
benefit the security has been given, to enforce the surety bond against the surety, by way of 
execution, to the extent to which the surety has rendered himself personally liable, or where 
he has furnished any property as security to the extent of the security, or where he has done 
both to the extent aforesaid, but no more. If the party for whose benefit security has been 
given, proceeds against the surety in execution, the surety is to be deemed to be a party within 
the meaning of section 47. The reference in the section to section 47, does not import, into 
this section, the provision therein contained, which bars a separate suit. Under the section 
before its present amendment, it was held that a surety was deemed to be a party to the suit 
for the limited “purposes of appeal”.°!? The deletion of the words “for the purposes of appeal” 
by the recent amendment does not mean, it is submitted, that the bar of a regular suit under 
section 47 applies. section 47 has been referred to, since the execution against the surety has to 
be in the manner provided in the CPC. Even after the amendment of the section, the surety 
is still deemed to be a party within the meaning of section 47. Under section 2(2) as it stood 
before the Amendment Act, 1976, the determination of any question within section 47 was 
deemed to be a decree. The deletion of the words “Section 47” from section 2(2) means that 
such a determination is not to be deemed to be a decree. As a corollary to this deletion, the 
Amendment Act, 1976 has repeated sub-section 2 of section 47 which empowered the court 
to treat a proceeding under that section as a suit. Since a decision under section 47 is no longer 
to be deemed to be a decree, the words “for the purposes of appeal” in this section, before its 
recent amendment became inconsistent with the amended definition of a decree and had to 
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be deleted. The result is that though a surety in proceedings against him under this section is 
deemed to be a party within section 47, he has no right of appeal against any determination 
in proceedings under this section against him. This is so, because such determination is no 
longer a decree. 


The remedy against a surety under this section is still not an exclusive remedy. Therefore, in 
a case where a security files objections against execution against him, if these objections were 
to be dismissed summarily, he would still have remedy by way of a suit to establish his claim.’ 
A surety, for a deceased defendant, is not liable when a decree is passed against a person who 
has not been adjudged to be the legal representative. He may bring a suit to negative his 
liability. 

Where the surety bond is clear and unambiguous, there is no question of going to any 
antecedent evidence. Thus, where the surety has, by the terms of the bond, assumed liability 
for reimbursement for any loss caused by any default on the part of the receiver, from the date 
the receiver takes charge, the surety would be liable for damages adjudged against the receiver, 
even though the bond was executed after the actual loss.””” 


[s 145.16] Construction of Security Bond 


The rule is that a security-bond must be strictly construed according to its terms, but where 
there is a doubt about its construction, the bond must be construed in the light of the order 
directing the security to be given.” 


Where the bond provided that the surety would be liable if the judgment-debtor failed 
to deposit the decree amount, it could be enforced against the surety, only after an order for 
payment is made against the judgment-debtor and he commits default.” Where a surety had 
rendered himself liable for Rs 3000, he was held not liable to pay interest on that amount.° 
A obtained a decree against the assets of B in the hands of C and D. The latter filed an appeal 
and obtained stay on X, furnishing a security bond. The appeal was eventually dismissed. It was 
held that the liability of X under the bond was coextensive with that of Cand D and unless an 
order was made against them under section 52(2) of the CPC, the surety could not be made 
personally liable.’ 


[s 145.17] Custodian of Movable Property 


A custodian of moveable property who has been accepted as such by court, is a surety. He 
can, by executing, recover from the decree-holder the costs and expenses incurred by him 
in keeping the property. Although section 145 does not strictly apply, as for the purpose of 
enforcing his liability, he is to be considered to be a party to the suit, he is considered also to be 
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so, when the question relates to enforcement of his rights.”’” A supardar, to whom properties 
attached before judgment are entrusted, is a person who becomes liable as a surety and his 
liability can be enforced under this section.””* 


[s 145.18] Appeal 


Asa result of the changes made in the definition of a decree in section 2(2) and in section 47 
and this section, an order made hereunder is not a decree and is consequently not appealable 
(see the discussion above). 


[s 145.19] Limitation 


The article which would apply to an application under this section would be Article 136 of 
the Limitation Act, 1963 which replaced Article 182 of the Limitation Act, 1908. The period 
of limitation is now 12 years, from the date when the decree becomes enforceable or where the 
decree directs any payment of money, or the delivery of any property to be made at a certain 
date, or at recurring periods, when default in making the payment or delivery in respect of 
which execution is sought, takes place. Therefore, where a person has become liable as a surety, 
the period of limitation is 12 years from the date when the decree, either original or appellate, 
becomes enforceable against him under this section. 


[s 145.20] Registration of Surety Bond 


There is a conflict of judicial opinion on the question whether a bond charging or 
hypothecating immovable properties requires to be registered. Some decisions hold that as 
the bond derives its validity from the order of the court accepting it, it is a step in a judicial 
proceeding and does not require registration;””” while others hold that the bond falls within 
section 17(1)(6) of the Registration Act, 1908, and is invalid unless it is registered.’ 


[s 145.21] Inherent Power of Court 


Where a security-bond is executed as a condition precedent, though there was no order of 
the court, the bond can be made enforceable under inherent powers of the court. Where, in an 
execution case, at the time of attachment by Amin of court, a security bond was executed by 
A, undertaking subsequent delivery of attached property (viz crops), the bond can be enforced 
against A.”*! 
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[s 145.22] State Amendment 


Uttar Pradesh—The Uttar Pradesh Legislature had, as early as 1954, amended this 
section by UP Act 24 of 1954. The amended section provides as follows: 
145. Where any person has become liable as surety or given any property as security— 
(a) for the performance of any decree or any part thereof; or 
(b) for the restitution of any property taken in execution of any decree; or 


(c) for the payment of any money, or for the fulfilment of any condition imposed 
on any person, under an order of the court in any suit or in any proceedings 
consequent thereon; 


the decree or order may be executed in the manner herein provided for the execution 
of decrees, 
(i) if he has rendered himself personally liable, against him to that extent; and 
(ii) if he has given any property as security, by sale of such property to the extent of 
the security; 


and such person shall, for the purposes of appeal, be deemed to be a party within the 


meaning of section 47: 


Provided that such notice as the court in each case thinks sufficient has been given to 
the surety. 


Explanation—For the purpose of this section a person entrusted by a Court with custody 
of any property attached in execution of any decree or order shall be deemed to have 
become liable as surety for the restitution of such property within the meaning of clause (b). 


[S 146] Proceedings by or against representatives.—Save as otherwise provided 
by this Code or by any law for the time being in force, where any proceeding may be 
taken or application made by or against any person, then the proceeding may be taken 
or the application may be made by or against any person claiming under him. 
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[s 146.1] History and Object of the Section 


This section was introduced by the Code of Civil Procedure, 1908 (CPC). In the absence 
of a similar provision in the CPC 1882, judicial opinion was divided on the question whether 
the legal representatives of a deceased defendant could apply to set aside an ex parte decree 
under O IX, rule 13.” The controversy has now been set at rest by this section. In Saila Bala 
Dassi v Nirmala Sundari Dassi,” the Supreme Court observed that this section was introduced 
in the CPC with the object of facilitating the exercise of rights by persons in whom they come 
to be vested by devolution or assignment and that, being a beneficent provision, it should be 
construed liberally and so as to advance justice, and not in a restricted or technical sense. 
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[s 146.2] Proceeding by or Against Representatives 
[s 146.2.1] Appeal 


The proceedings contemplated by this section include an appeal.’ That is settled by the 
decision of the Supreme Court in Saila Bala Dassi v Nirmala Sundari Das.’” There, an appeal 
filed by the judgment-debtor against an order directing execution of a mortgage decree was 
sought to be continued by a person who had purchased the mortgaged properties from the 
mortgagor after the suit had been decreed. It was held that he was entitled to prosecute the 
appeal not under O XXII but under section 146. Discussing the scope of the section, the court 
observed that whoever was entitled to be, but had not been brought on record under O XXII, 
rule 10 in a pending suit or proceeding, would be entitled to prefer an appeal against the decree 
or order passed therein, if his assignor could have filed such an appeal and that further the 
right to file an appeal must be held to carry, with it, the right to continue an appeal, which had 
been filed by the persons under whom the applicant claimed. On this principle, it was again 
held by the Supreme Court, that where, during the pendency of an appeal against a decree in 
ejectment, the property was sold in execution of a decree obtained on mortgages executed by 
the defendant pendente lite, and purchased by the mortgagee and transferred to the applicant, 
the latter was entitled to continue the appeal under this section.” Where a suit relating to land 
was dismissed and thereafter the plaintiff assigned his interest in the subject matter to A, it was 
held that the latter was not entitled to appeal against the dismissal.’ The correctness of this 
decision is open to question. A suit relating to land was decreed ex parte. The defendant, then 
transferred the lands to Xand Y, and thereafter appealed under O IX, rule 13, to set aside the ex 
parte decree. That application was dismissed. Against the order of dismissal, X and Y preferred 
an appeal. It was held that they were entitled to do so under this section.>** 


This section does not bar a person, who is neither a party nor the representative of a party 
to a suit or proceeding from filing an appeal against a decision which would adversely affect 
him, provided he obtains the leave of the court. 


[s 146.2.2] Execution Proceedings 


This section enables the legal representative of a deceased decree-holder to be brought on 
the record to carry on a pending execution proceeding.’ The contrary opinion expressed in 
some decisions,™“! that the legal representatives of a deceased decree-holder cannot continue 
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the pending proceedings but must file a fresh petition for execution cannot be considered to be 
good law. The Nagpur High Court has further held that this section would enable an assignee 
of the decree to continue the execution proceedings started by his assignor.**? An attaching 
decree-holder who has executed the attached decree, is a person, claiming under the original 
decree-holder, and if the attached decree is reversed on appeal, the judgment-debtor may get 
restitution against him. 


Eviction suit was filed by the agent of the real owner. Suit property was transferted by 
the owner to the agent's sons, during the pendency of the suit. After the death of the agent, 
transferees from the real owner were held to be entitled to execute the decree passed in favour 
of agent, since they have become owners by virtue of the assignment. Section 146 of the CPC 
was introduced with the object of facilitating the exercise of the rights by persons in whom 
the rights came to be vested by devolution or assignment and, being a beneficial provision, it 
should be construed liberally and so as to advance justice and not in a restricted or technical 
sense.” Where a trustee obtains an ejectment decree, the beneficiary cannot apply for 
execution unless there is an assignment in favour of the beneficiary.’ Decree for injunction 
was obtained against sole judgment-debtor, restraining him from obstructing the plaintiff in 
erecting a fence on the boundary of his property. It was held that it can be executed against the 
legal representatives of the original judgment-debtor, on his death. 


A harmonious reading of O XXI, rule 16 Explanation with section 146 of the Code makes 
it abundantly clear that where any proceedings may be taken or application made by or against 
any person, then the proceedings may be taken or the application may be made by or any 
person claiming under him. Thus, in a rent control proceeding which had attained finality but 
during the execution proceedings the decree-holder transferred the property, it was held, it was 
held that though the decree-holder had lost title, the subsequent purchaser can continue the 
execution and the decree-holder can join hand with the purchaser.’ 


A receiver, acting under the authority of the court, is a representative of the real owner, and 
as such, he is entitled to commence or continue proceedings so as to bind the real owner, and 
his application in that behalf will fall under O XXII, if it is a suit and under section 146 if it 


is an execution proceeding.”** 


This section is wider in its amplitude than O XXI, rule 16, and enables persons who have 
succeeded to the interests of the decree-holder in whole or in part, to execute the decree.’ 
Eviction order against tenant and one of his five sons was passed under section 7 of the Orissa 
House Rent Control Act, 1967. Tenant died during execution proceedings. His son was a party 
to the proceedings since its inception. He was a co-judgment-debtor, along with the tenant 
(father). On the death of the tenant, the question of bringing other legal representatives of 
the deceased tenant did not arise on the facts of this case. Judgment-debtor (son of deceased 
tenant) represented all other sons. section 146 was attracted since O XXII, rule 12 was not 
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applicable.’ Where the plaintiff assigned book debts on which he had filed a suit and the 
suit was then decreed, it was held by the Supreme Court that the assignee was entitled to 
execute the decree, not under O XXI, rule 16 because there was no assignment of the decree, 
but under this section because he had become entitled to the benefit of the decree under the 
decree-holder.**! The law is thus settled that persons claiming in the right of the decree-holder 
can apply to execute the decree, though they have not obtained an assignmentias provided in 
O XXI, rule 16.” The opinion, therefore, expressed in some decisions””’ that it is only those 
persons who can bring themselves within O XXI, rule 16 that can execute the decree, is not 
good law. Likewise, a decree can be executed not only against the judgment-debtor on record, 
but against all persons represented by him. It was accordingly held that a decree for injunction 
obtained against A, in a representative capacity under O I, rule 8 could be executed against all 
persons represented by him.” 


It has been held in some cases that an assignee from the heirs of a deceased plaintiff, who 
had themselves not been brought on record, have no right to carry on execution proceedings 
initiated by the deceased, either under O XXII or under section 146.5 But the preponderance 
of authority is in favour of the view that though they cannot continue the proceedings under 
O XXII, rule 3, or rule 10, as they are neither legal representatives nor assignees of a party to 
the suit or proceeding, they are entitled to carry on under this section.**° 


[s 146.3] Pre-emption 


It is common knowledge that the right of pre-emption is generally conferred on a co-sharer 
in the property or on a person who claims some right over the property, eg, a right of way or on 
the grounds of vicinage, ie, on an owner of the adjoining property. This right may be founded 
in statute or custom or in the personal law by which the parties are governed. The sole object 
of conferring this right of property on a co-sharer, is to keep objectionable strangers away from 
the neighbourhood. This right is purely personal and cannot be transferred to a third party, for 
the obvious reason that such transferability would defeat the very purpose of its conferment.>” 
A transferee of the pre-emptor’s right in the land which has vested in him by virtue of O XX, 
rule 14 on compliance of the requirement of payment of the purchase money by the specified 
date, can maintain an application for execution under section 146, or O XXI, rule 16 of the 
CPC. The newly added explanation to rule 16 of O XXI of the CPC makes it clear that the 
rule shall not affect the provisions in section 146, nor shall it affect a transferee of rights in 
property, which is the subject matter of the suit, from applying for execution of the decree 
without there being a separate assignment of the decree.>*8 
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Consent or agreement by persons under disability Sec 147 1599 
[s 146.4] Person Claiming 


There cannot be any dispute with the proposition that the transferee had every right to file 
application under section 146, CPC. 


In an execution petition of decree filed by the person claiming to be the transferee by 
assignment there was no transfer of decree by assignment in writing or by operation of law to 
applicant. The property in question was sold to him by heirs of deceased, applicant was thus 
purchaser in interest and not assignee of decree. He was therefore required to file application 
under section 146. Since his application under section 146 was barred by time, he has no right 
to move application under O XXI, rule 1, CPC.” 


As interest in disputed land was that of holder (from B) of profit a prendre right to catch 
fish for only one year. A sued for permanent injunction to restrain C from disturbing his (A’s) 
right as licensee. It was held that on the expiry of license, the relief claimed by A could not 
be granted to B on the ground that A’ interest devolved on B. A5 suit was to protect his own 
interest. It was not identical with that of B® 


A, a party to a suit, transferred his interest in the subject matter to B, during pendency of 
suit. B, in turn, transferred his interest to C. It was held that: 


(i) C, though not a direct transferee, can be brought on the record; and 


(ii) C could be brought on record in the absence of the first transferee.’® 


[s 146.5] “Save as otherwise provided” 


If a decree is passed against the Karta of a joint hindu family, the section does not enable a 
coparcener to appeal while the Karta is alive.” This section is expressly made, subject to the 
other provisions of CPC or of any law for the time being in force. Thus, the executing court 
cannot go behind a decree and by invoking the aid of this section, it cannot change a decree 
against a person into one against his legal representative with a view to apply section 73 of 


Crea 


[s 146.6] Setting Aside Ex Parte Decree 


See notes to O IX, rule 13, under the head: “Application by legal representative of deceased 
defendant”. Other cases to which the section applies have been considered in their proper 
places. 


[s 146.7] Appeal 


An order under this section is not open to appeal but it can be revised,*™ subject, of course, 
to the restrictions now imposed on the right of revision under the amended section 115. 


[S 147] Consent or agreement by persons under disability.—In all suits to 


which any person under disability is a party, any consent or agreement, as to any 
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proceeding shall, if given or made with the express leave of the Court by the next 
friend or guardian for the suit, have the same force and effect as if such person, were 
under no disability and had given such consent or made such agreement. 


SYNOPSIS 


[s 147.3] As to any Proceeding.......%..........0+1 


[s 147.1] Rules of the Supreme Court under 
[s147,.4) “Express Leave 2U......0.2..0.....-.csidesepe 1600 


Epa 130) py4 Ree ee 
[s 147.2] Any Person Under Disability........... 


[s 147.1] Rules of the Supreme Court under O XVI, rule 21 


This section has been taken from O XVI, rule 21 of the Rules of the Supreme Court of 
England with some alterations. 


[s 147.2] Any Person Under Disability 


The section applies to consent given on behalf of persons under disability, such as minors 
and lunatics.’ 


[s 147.3] As to any Proceeding 


These words do not refer to the conduct of a suit or appeal. A next friend or guardian ad 
litem, has undoubtedly the conduct of a suit or appeal in his hands; but if he does anything 
in the action beyond the mere conduct of it, eg, consents not to appeal, the person under 
disability is not bound by it, unless it is done with the express leave of the court. 


[s 147.4] Express Leave 


The leave must be express. In this respect, the present section differs from the English rule. 


[S 148] Enlargement of time.—Where any period is fixed or granted by the 
Court for the doing of any act prescribed or allowed by this Code, the Court may, in 
its discretion, from time to time, enlarge such period, %7 [not exceeding thirty days in 
total,] even though the period originally fixed or granted may have expired. 


SYNOPSIS 


[s 148.7] 


[s 148.1] State Amendment -iisen Second Application— 


[s 148.2] Amendment in the Section ............. 1601 Maintain tty srcsevsievss...c.scressesses 1603 
fs 148.3) Sepe hn d. Ainoaa 1602 | [s 148.8] Functus Oficio aida. dorian isasid 1603 
[s 148.4] Amendment to Section 148 Does [s 148.9] Principles Underlying 

Not Affect Inherent Power..........+-.. 1602 n ccqatatineesennsessvvsseomseseunt 1604 
[s 148.5] Does Enlargement of Time for [s 148.10] Act Prescribed or Allowed by 

Payment of Court Fee Fall in TIRS AOE aE se | 1604 

Section 148 or 149? Nh 1602 | [s 148.11] Discretion of Court.........0....000... 1607 
[s 148.6] Section 148 and Section 149........... 1603 | [s 148.12] Act Directed or Allowed by 


a Decree of Court anisi aa 1608 
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[s 148.13] Conditional Order by the Court 
in Which Time Cannot be 
Brterided sive: scieunesiees ceca aus 1611 
[s 148.14] Conditional Order by a Court in 


Which Time can be Extended ...... 1611 


[s 148.19] Period Fixed by Statute ................ 

[s 148.20] Consent Ordena, L. o A. 1617 
[s 148.21] Compromise Decree .«.s.sss e.st iess 1617 
[s 148.22] Court to Which Application 

Should be Made for Extension 


[s 148.15] Non-Deposit.........cccccceeseeeeeees 1614 OF Tih... GR ao 1618 
[s 148.16] Specific Performance.,.......::e-s-00 LGS [9148.23] 7 Apmealssissis.caeadenss en daa 1619 
[s 148.17] Time Fixed by Contract :......:+.++++ 1616 | [s 148.24] Award of Lok Adalat—Application 

[s 148.18] Provincial Insolvency Act, 1920: Pgh SS. Rec. 1619 


Extension of Time for Applying 
for Discharge 27. 2008 BEG ak. 1616 


[s 148.1] State Amendment 


HIGH COURT AMENDMENT 


Calcutta.—Add the words “or by the Presidency Small Cause Courts Act, 1882”, after 
the words “allowed by this Code” and before the words “the court may”, Vide Cal. Gaz. Pt. 
I, dated April 20, 1967. 


[s 148.2] Amendment in the Section 


The words “not exceeding thirty days in total” have been inserted vide section 13 of the 
Code of Civil Procedure (Amendment) Act, 1999, w.e.f. 1-7- 2002. 


Section 148 provides for enlargement or extension of time fixed or granted under the orders 
of a court. The power is discretionary and the court is entitled to consider the conduct of the 
party applying for extension. It must be remembered that the section only applies where the 
time fixed for doing of an act is prescribed or allowed by this Code. The following rules may 
be covered within the ambit of section 148: 


(i) Order VI, rule 17 (amendment of pleadings). 
(ii) Order VII, rule 11(b) (requiring plaintiff to correct valuation of suit). 


(iii) Order VII, rule 11 (requiring plaintiff to supply requisite stamp paper, where the 
plaint is written upon a paper insufficiently stamped). 


(iv) Order VIII, rule 9 (requiring written statement or additional written statement 
from a party). 


(v) Order XXI, rule 17 (amendment of application for execution). 
(vi) Order XXV, rule 2 (security for costs of suit). _ 
(vii) Order XLI, rule 10 (security for costs of appeal). 


In the opinion of the authors, the limitation to the discretion of the court in this behalf, to 
a total period of 30 days shall put undue fetters to the discretion of the courts, which is given 
for the purpose of securing the ends of Justice in case of necessity. There may be many cases 
where the time fixed by the court could not be adhered to for reasons beyond the control of the 
litigants or their counsels. It has to be seen that the ground for granting extension of time is to 
be identified by a court of law if the sine qua non is to exercise its discretionary power under 
section 148 of the CPC. It does not mean that after the expiry of the time already granted by 
the court, section 148 of the CPC will give an automatic right to the aggrieved parties to get 
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the extension of time. This is not the tenor of the provision of law adopted by the statute. The 
court must be fully satisfied with the ground and only then the wider discretion vested with 
the court is to be exercised in granting the extension of time. 


The Law Commission in its 163rd report has also opined that no such restriction should 
be placed in section 148. Situations may arise where the interests of justice may call for the 
exercise of power under section 148, even beyond the period proposed to be stipulated. Any 
such restriction of time may, in some cases, even lead to a failure of justice. 


[s 148.3] Scope 


Section 148 of the CPC empowers the court to enlarge the time allowed by the court or 
prescribed by the CPC. However, by the CPC (Amendment) Act, 1999 (Amendment Act, 
1999), the said provision stood amended to the effect that the period can be extended by 
the court not exceeding 30 days in total. section 32 of the CPC (Amendment) Act, 1999, 
providing for repeal and saving, does not save anything so far as section 148 of the CPC is 
concerned. Therefore, being procedural law, it may be held that the court may have the power 
to extend the period but not beyond the period of 30 days in total from the date of expiry of 
the period.*® 


[s 148.4] Amendment to Section 148 Does Not Affect Inherent Power 


The amendment by CPC (Amendment) Act of 1999 made in section 148 affects the power 
of the court to enlarge time that may have been fixed or granted by the court for the doing 
of any act prescribed or allowed by CPC. The amendment provides that the period shall not 
exceed 30 days in total. Before this amendment, there was no such restriction of time. Whether 
the court has no inherent power to extend the time beyond 30 days is the question. There is 
no doubt that the upper limit fixed in section 148 cannot take away the inherent power of the 
court to pass orders as may be necessary for the ends of justice or to prevent abuse of process of 
court. The rigid operation of the section would lead to absurdity. Section 151 has, therefore, to 
be allowed to fully operate. Extension beyond maximum of 30 days, thus, can be permitted if 
the act could not be performed within 30 days for the reasons beyond the control of the party. 
However, this interpretation is not applicable to a case where time for doing an act has been 
prescribed under the provisions of the Limitation Act, 1963 which cannot be extended either 
under section 148 or section 151. But it applies to a case where the time is fixed or granted by 
the court for performance of an act prescribed or allowed by the court.>™ 


[s 148.5] Does Enlargement of Time for Payment of Court Fee Fall in 
Section 148 or 149? 


The enlargement of time sought for payment of court-fee cannot be granted under 
section 148 of the CPC. In fact, section 148 is not relevant in the present case where question 
is regarding enlargement/extension of time for payment of court-fee. This is because, there 
is specific provision, namely section 149 of the CPC dealing with power of court to permit 
payment of court-fee at any stage.” 
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Enlargement of time Sec 148 1603 
[s 148.6] Section 148 and Section 149 


A bare reading of section 148 of the CPC makes it clear that where any period is fixed or 
granted by the court for doing any act, the court can, in its discretion, enlarge that period from 
time to time, even though the period originally fixed or granted may have expired. Section 149 
of the CPC provides that where the whole or any part of the fee prescribed has not been paid, 
the court can, in its discretion, at any stage, allow the person by whom such fee is payable to 
pay the whole or part of such court fee and upon such payment, the document in respect of 
which such fee is payable shall have the same force and effect as if such fee had been paid in the 
first instance. A reading of both these provisions together leaves no room for doubt that the 
court was not powerless to enlarge time for making up the deficiency in the payment of court 
fee even though the period originally fixed by the court had expired. The view that since the 
time originally fixed by the court had expired it had no power to enlarge time was not accepted 
by their Lordships of the Supreme Court,” and while reversing the judgment of the high 
court, their Lordships observed that section 148 of the CPC, in terms allows extension of time 
even though the original period had expired and section 149 is equally liberal.?” 


It is to be noted that section 148 allows extension or enlargement of time fixed or granted 
by the court for doing any act prescribed or allowed by this Code. A limit of 30 days has been 
introduced in the section by Amendment Act 46 of 1999 w.e.f. 1-7-2002 for such enlargement 
of time. On the other hand section 149 of CPC empowers the court to allow at any stage to 
make up the deficiency of court fees and it permits the court, upon fair use of discretion, to 
allow such person to pay the whole or part of the court fees. Thus, power under section 149 is 
wider than the one given under section 148 of the code.”” 


[s 148.7] Second Application—Maintainability 


When an application filed under section 148 of the CPC for enlarging time granted by the 
court is dismissed, the petitioner is not left without remedy. On the other hand, it is obvious 
that dismissal of such an application in respect of which a petition for restoration cannot be 
filed, does not bar a fresh application for the relief of enlargement of time. It is obvious that 
such a second application could seek extension of time not only up to the date on which 
the first application was dismissed, but also in respect of subsequent period also. It may be 
mentioned that under the same principle, the dismissal of an execution petition in default does 
not bar a fresh petition if it is filed within the prescribed period of the limitation.” 


[s 148.8] Functus Officio 


The application of this section to a case depends on the question whether the matter has 
been finally disposed off by the court or the court is seized of the matter and has control over 
it. If the order is not final and the court retains its control over it and is seized of the matter, it 
has full power to make any just or necessary order therein, including in appropriate cases, the 
extension of the time under this section. On the other hand, if the effect of the order is that in 
the event of non-compliance, it operates automatically and without further intervention of the 
court, this section cannot be applied for the obvious reason that the court ceases to be seized 
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of the matter and becomes functus officio.’ In other words, it is only when the proceeding 
is still pending and not finally disposed of, that the court has jurisdiction to grant extension 
of time, under this section. So, where a final decree terminating the action has been passed, 
the court has no power to extend the period fixed therein.”° Thus, when a decree has been 
passed directing a tenant under the Assam Non-Agricultural Urban Areas Tenancy Act to pay 
arrears, the court, passing the decree, has thereafter no power to grant extension of time for 
payment, first, because the court has become functus officio and is no longer seized of the 
matter and secondly, because there is no question of any act prescribed or allowed by the CPC 


as contemplated by this section.” 


Conditional order was passed by the court, allowing a petition on payment of costs, with 
a direction that “otherwise, the petition will stand dismissed”. Costs were not deposited on 
the specified date (or even on subsequent dates to which the case was adjourned), Case was 
not dismissed by the court, but was kept pending. It was held that the court had not become 
functus officio. It could grant extension of time for payment of costs.””* 


[s 148.9] Principles Underlying the Section 


If a party seeks enlargement of time on the ground that for some valid reasons it could not 
perform the act which it was required to perform within the time granted by the court, it is 
for the party to move an application under section 148 of the CPC and the convenience of 
the court that the interest of justice would require extension of time whether prospectively or 
retrospectively under section 148 itself. It is not obligatory to move such an application in all 
the cases. Where the omission on the part of the party is trivial and the mistake committed by 
him is not of a serious nature and does not adversely affect the rights of the parties, the court 
may itself extend the time under section 148, so that the technical defects may be removed and 
the hearing of the case may proceed in accordance with law.” 


[s 148.10] Act Prescribed or Allowed by This Code 


The present section empowers the court to extend the time fixed by it even after the expiry 
of the period originally fixed.*® The power is discretionary and the court is, therefore, entitled 
to consider the conduct of the party applying for extension.”*' It is a legislative recognition of 
the rule laid down in the Bombay case of Bhagwan Das v Haji Abu Ahmed, and the cases 
on which that rule was based.’® In the Bombay case, it was held that it was competent to 
the court to extend the time fixed under section 54 of the Code of Civil Procedure, 1882 
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(now O VII, rule 11) even after the expiry of the time originally granted. It must, however, 
be noted that the section applies only where time is fixed for the doing of an act prescribed or 
allowed by CPC. “Code” includes rules, and prescribed means “prescribed” by the rules (see 
section 2, clauses (1) and (16). See, for instance, the following rules: 


(i) Order VI, rule 17 (amendment of pleadings); 
(ii) Order VII, rule 11(b) (requiring plaintiff to correct valuation of suit); 


(iii) Order VII, rule 11 (requiring plaintiff to supply requisite stamp paper, where the 
plaint is written upon paper insufficiently stamped); 


(iv) Order VIII, rule 9 (requiring written statement or additional written statement 
from a party); 
(v) Order XXI, rule 17 (amendment of application for execution); 
(vi) Order XXV, rule 2 (security for costs of suit); 
(vii) Order XLI, rule 10 (security for costs of appeal). 


It has been held in LP Jain v Nandakumar,™ that when the defendant applied under O IX, 
rule 13 for setting aside an ex parte decree, he was not doing any act prescribed or allowed by 
the CPC extended under this section. Where the plaintiff filed amended plaint after expiry of 
14 days time granted by the trial court and the mistake committed by the plaintiff was not of 
serious nature and does not adversely affect the rights of the parties, then extension of time by 
court itself to file amended plaint would be proper.” 


The Supreme Court was seized of a question that whether or not the court has the discretion 
to enlarge the time for doing any act prescribed by the Code or allowed by the Code.** It was 
held by referring to section 148 that when any period or time is granted by the court for doing 
any act, the court has the discretion from time to time to enlarge such period even if the time 
originally fixed or granted by the court has expired. Previously discretion was given to the 
court to enlarge the period fixed or granted by the court for any act prescribed or allowed by 
the Code. The CPC (Amendment) Act, 1999 puts a limit of thirty days on the enlargement of 
such period. The words “not exceeding thirty days in total” have been inserted with a view to 
curtail procedural delay caused by any party to the suit or proceeding. Enlargement of time, 
whether one-time or phased, cannot exceed thirty days. In the instant case, the high court 
had ordered on 3 May 2013 subject to the payment of cost of Rs 25,000/- to the respondents 
within a period of eight weeks from the date of the order. The appellant stated that the copy of 
the order dated 3 May 2010 was received in the office of its legal department on 12 May 2012 
and the accounts department gave its approval for the payment of cost on 26 May 2010. 
The legal department thereafter prepared voucher/bill for the amount of Rs 25,000/- and 
the same was approved on 3 June 2013 and the accounts department issued the cheque on 
15 June 2015. It was further averred that the applications were presented before the executing 
court to accept the cheque on 30 June 2010 and the said applications were dismissed inter 
alia holding that the time limit granted by the high court was over on 28 June 2010 and the 
executing court had no power to extend the time granted by the high court. The executing 
court was found correct in saying that it could not extend the time for depositing the cost 
as the same had been stipulated by the high court. The high court, however, had declined to 
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extend the time, mainly on the ground that one SLP filed by the respondents was dismissed as 
withdrawn and that the respondents had lost their right to challenge the order passed by the 
high court now. The high court while declining to enlarge the time to deposit the cost did not 
take into consideration the sequence of dates and events stated by the appellant corporation 
in depositing the amount which the Supreme Court found incorrect and overturned the high 


court's decision. 


On the question of extension of time for filing written statement in a suit, the views 
expressed by various high courts are not consistent. A Division Bench of the Karnataka High 
Court has held that a court trying a civil suit does not have any power to extend time for 
filing the written statement beyond what is stipulated in O VIII, rule 1 of the code, ie beyond 
90 days from the date of service of summons.” TS Thakur, J (as he then was), observed in the 
above decision or follows: 

The amended provision of Order VIII, Rule 1 of the CPC effectively deals with the 
cause of delay in disposal of cases arising out of the unamended provision. That being so, 
any interpretation of Order VIII, Rule 1 of the CPC which may remove the legal barrier 


of a time frame for filing the written statement would result in the unamended provision 
re-emerging and as a consequence the mischief sought to be remedied reappearing. ”** 


However, in a case, where the defendant filed written statement 8 days beyond the period of 
90 days, the Jharkhand High Court accepted the plea of the defendant that he misunderstood 
the order of the Court adjourning the case as fixing time for filing written statement and 
granted extension of time on payment of cost.” After noticing the above-mentioned decision 
of the Karnataka High Court, Balasubramanyan, C] (as he then was), dissented from the views 
expressed in the Karnataka decision and observed as follows: 


In a way, the decision of the Karnataka cannot be said to be not justified, taking note of 
the purpose with which amendment to Order VIII Rule 1 of the Code of Civil Procedure 
was made. But, at the same time, is it necessary to denude the Court dealing with a lis of 
even a limited power of granting some time to a defendant for filing a written statement 
in an appropriate case? No doubt, when the Parliament expressed an intention that the 
provision in that behalf must be followed, the Court has necessarily to proceed on that 
basis. But at the same time, when the power of the Court to extend some sort of a locus 
paenitentiae to a defendant is saved by section 148 of the Code of Civil Procedure, should 
the Court be deprived of that discretion? I think that on a balancing of all aspects and 
considering the harsh consequence that arises out of barring a defendant from filing a 
written statement on the ground that he has not filed it within 90 days of the receipt 
of summons the Court must be held to have that limited power if the defendant shows 
sufficient cause for extending the time beyond 90 days but within the limits of the proviso 
to Section 148 of the Code.’ 


The above view of the Jharkhand High Court was followed in a later decision of the same 
court wherein it was held that the period of 90 days from the date of receipt of summons 
for filing written statement can be extended by court under section 148 in exceptional 
circumstances for a period not exceeding 30 days. However, in this case the court held that 
since the defendant failed to file written statement in spite of sufficient opportunity, the refusal 
to accept written statement was proper.” In a suit against government for recovery of money 
for work done, the Karnataka High Court held that non-availability of documents to prepare 
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written statement are circumstances beyond control of a party and as such grave injustice 
would be caused if time is not extend for filing written statement.” 


[s 148.11] Discretion of Court 


Even though section 148 confers a discretionary power, yet the power should be exercised 
where necessities of the case so demand.*” A casual reading of section 148 of the CPC would 
clinch the fact that extending the time of the parties to a litigation by the court of law is purely 
discretionary one. It has to be seen that the ground for granting extension of time” is to be 
identified by a court of law if the sine qua non is to exercise its discretionary power under 
section 148 of the CPC. It does not mean that after the expiry of time granted already by 
the court, section 148 of the CPC will give an automatic right to the aggrieved parties to get 
the extension of time of that is not the tenor of the provision of law adopted by the statute. 
The court must get fully satisfied with the ground and then only wider discretion vested with 
the court is to be exercised in granting the extension of time. Of course, it is unlimited and 
one cannot deny the discretionary power vested with the court.*” The refusal, by the court, to 
enlarge time for making a deposit in the court is proper, where the enlargement is sought on 
the ground of the sudden illness of the judgment-debtor and if the medical certificate, which 
was required to be filed on the next date of hearing, was not filed.’ The power given to the 
court under section 148, is discretionary and is given for the purpose of securing the ends of 
justice in case of necessity. Thus, the court has the power to enlarge the time for submitting 
the certified copy, even if it has been filed late, after obtaining the same, irrespective of the fact 
that the appeal was admitted and the appellant was allowed to file the certified copy “as soon 
as it is available”. The delay in payment of deficit court fees can be condoned and time be 
enlarged for submitting the same under section 148 of the CPC.’ Where the court fixes the 
time for doing a thing, the court always retains the power to extend the time for doing so. The 


principle of section 148 of the CPC must govern not whittling down the discretion conferred 
on the court.” 


In 2005, in Welset Engineers v Vikas Auto Industries,“ the challenge before the Supreme 
Court was that the Bombay High Court had held that that O XXXIX, rule 2(a) was a specific 
provision to meet the contingency of breach of injunction orders and when such remedies were 
available, the person complaining of the breach of the injunction order should not be allowed 
to take up the proceedings of contempt of court. It was held that as per section 122 of the 
Code, if there is any conflict between the provisions of the Code with the Rules framed by a 
high court, the latter shall prevail. In Quantum Securities,°' an attempt was made to doubt the 
correctness of this order but it failed. 
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Under this section power can be exercised by court to extend time to deposit cost. Such 
extension can be granted even if the application is filed after the of the period initially fixed for 
payment or deposit of the amount.°” 


It has been held by the Punjab and Haryana High Court that permission for enlargement of 
time for paying court fees cannot be denied for want of formal application for.the said purpose 
when specific plea was taken up by the appellant in memorandum of appeal seeking grant of 
time for depositing court fees. It was further held that the right to object to extension of time 
in making up the deficiency of court fee did not lay with the respondents but with the State as 
Court fee is in the nature of revenue. 


[s 148.12] Act Directed or Allowed by a Decree of Court 


This section does not apply where time is allowed for doing an act by a decree in a suit. 
In a Delhi case, it was held that although time was granted by the court under the decree, it 
was not an act prescribed or allowed by any “provision of the Code” or rules made thereunder. 
section 148 was not applicable and the court had no jurisdiction to extend the time fixed 
for the performance of an obligation under the compromise decree. But, if the decree is 
a preliminary decree, the court keeping control over the action has full power to make any 
just and necessary orders therein including inappropriate cases, the extension of time. So, in 
a decree for specific performance of a contract of sale, the court may extend the time fixed in 
the decree for the payment of the price, because the decree is in the nature of a preliminary 
decree. When, in affirming a decree for specific performance, the appellate court grants 
further time, that does not deprive the court of first instance of its own power to grant extension 
of time under this section so long as the suit had not been finally disposed of.” Where, 
however, an appeal against a preliminary decree is dismissed and the preliminary decree is 
confirmed, the time for payment allowed in the trial court’s decree does not get automatically 
extended unless the appellate court has extended it, even though in the meantime the final 
decree has been passed. The Tripura decision to’ the contrary requires reconsideration, in 
view of the Supreme Court's decision. Where the decree for specific performance provides 
that in default of payment within a time stated the suit should stand dismissed, the court has 
no power to extend the time under this section.‘!° In a Bombay case, a decree was passed for 
specific performance. Relevant clause in the decree provided that if the defendants paid certain 
amount by a certain date, the plaintiff would have the decree marked “fully satisfied”. It was 
held that the time for payment could not be extended without the consent of the plaintiff. 
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If the clause concerned is in the nature of a penalty or a forfeiture, the court is always competent 
to give relief against it. The test is, whether, by allowing the decree-holder to enforce the default 
clause he would get more than what he deserved. If the court, in its conscience, considers that 
he would unjustly enrich himself by holding on to the default clause, it would interfere, be it 
a consent decree or otherwise.°"' 


An order admitting a winding-up petition is a procedural and not a final order and the 
court has, in such a case, the power to extend time under rule 7 of the companies (court) 
rules even though it is a self operative order and the time fixed has already expired.*!? The 
form of a pre-emption decree is fixed by O XX, rule 14 and there is, therefore, no analogy 
between such a decree and a decree for specific performance of a contract of sale;°'? but as to 
pre-emption decrees, the cases are not consistent. It was held by the Allahabad High Court in 
Saranjan v Ram Bahal,®™* that a court has no power under this section to extend the time fixed 
by its decree under O XX, rule 14 for payment of purchase money in a suit for pre-emption. 
The Allahabad decision has been approved by the Madras High Court,°'? and the Oudh Chief 
Court.®'® The High Court of Patna has, however, held that the court has power, under this 
section, to extend the time fixed by a decree passed under O XX, rule 14.67 But where time 
is fixed by a decree of the court, the section may be applied. In a case where an ex parte decree 
was set aside on condition that the defendant should pay a sum of money within a week, the 
Allahabad High Court held that the conditional order did not have the effect of a preliminary 
decree and that the lower court should have required the money to be deposited by a certain 
day and then passed an order setting aside the decree. In this view of the order, time was 
extended on defendant's default.°"* 


An application for the withdrawal of a suit (with permission to bring a fresh suit) was granted 
on the condition of payment of costs. Such payment was not made a condition precedent, 
though a time was fixed. It was held that the time could be extended.*’? An appellate court 
passed a pre-emptory order, allowing the appellant two weeks” time to file copies of the paper 
book on “compulsory papers”. Appellant failed to comply with the order. It was held that in 
the absence of the words “in default, the appeal shall stand dismissed without further reference 
to the Bench”, the court retained control over the case and could extend the time under section 
148.6 A court directed issue of notice on the unserved respondents within stipulated time 
and ordered that on non- compliance with the order, the revision would stand automatically 
rejected. The order was not complied with; but the excuse for non-compliance (as given) was 
“‘nadvertence”. It was held that neither section 148, nor section 151 could be invoked to 
restore the revision in such circumstances.*”' A decree for specific performance of an agreement 
to sell land was passed, subject to the condition that the plaintiff should deposit the sale price 
within the time fixed in the decree. It was held that the decree being conditional, the time 
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S i ani ee 


could not be extended. Maruti Vishnu v Keshav’ has not been followed, in view of later 
unreported ruling of a division bench.” A decree for the possession of property fixed a period 
of one month within which the decree-holder should deposit a certain amount in court. It did 
not provide that if he failed to do so, the suit would stand dismissed. Decree-holder did not 
deposit the amount within one month, but applied for extension of time under section 148, 
which was granted. It was held that the court had jurisdiction to do so under section 148.°* 
Suit was decreed ex parte, directing decree holder to deposit particular amount within a month. 
The decree holder contended that he could not deposit the amount in court within the time 
stipulated in the decree as he was not in station since he had to accompany his mother for 
treatment at Madras, being the only son, and there is no wilful laches or negligence on this 
part in depositing the amount in ume. The lower court found the above explanation offered 
by the decree holder for his failure to deposit the amount in time as directed in the decree 
acceptable and condoned the delay. The high court confirmed that the impugned order passed 
by the lower court as being a legal, just and proper order.°” In a decree for eviction, there was 
non-specification of costs and interest in the judgment. At the same time, it granted liberty 
to the decree-holder to execute the decree on failure, to pay costs and interest within the 
stipulated time. In such a case, the court is justified in condoning the delay of the defendants 
in making the deposit. It is well-established principle of law that no one should suffer on 
account of default of the court.°”® 


Where a decree for payment of admitted amount by instalments was passed, an application 
for re-scheduling of payment or extension of time under section 148 cannot be allowed by 
court as a matter of course. In a case where the court had already granted enough time and no 
ground was made out to ask for the court’s indulgence for making further extension time, it 
was held that extension of time cannot be granted.‘ 


In a pre-emption suit, time is specified in the decree for deposit of pre-emption money. 
The provision of O XX, rule 14 regarding compliance with directions of deposit in decree 
are mandatory because failure to comply with the said directions entails dismissal of the suit. 
Therefore, provision of section 148 of CPC cannot be used to negate the mandatory provisions 
of law. Consequently, time for deposit of pre-emption money as provided in the decree cannot 
be extended under section 148 of the Code.** 


In auction sale in Execution, the provisions relating to deposit of purchase money in O XXI, 
rule 85 are mandatory. In case of failure to deposit full amount of sale price within 15 days 
of the auction, sale is to be treated as a nullity. Therefore, the court cannot extend time for 
payment of purchase money under section 148 of the code.” 


However, act not directed by decree of court but performed out of consent of parties would 
not come within the ambit of section 148 of the Code for enlargement of time. Thus, where 
a decree itself was not an instalment decree nor any order permitting payment of decretal 
amount in instalments had been made by the court in the original suit, the executing court 
has no power to allow payment of decretal amount by instalments. Decree-holder, however, 
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consented for receiving decretal amount by way of instalment but the judgment-debtor 


committed default. It was held that extension of time for payment by instalments cannot be 
granted. 


[s 148.13] Conditional Order by the Court in Which Time Cannot be 
Extended 


If the effect of the order is that in the event of non-compliance, it operates automatically and 
without further intervention of the court, the section cannot be applied, either because the order 
operates as a decree or because there is no previous order currently on which the order extending 
time can operate. Thus, if the order is that security shall be given within a month “otherwise 
the petition shall stand dismissed”, or extra court fee shall be paid within a week “otherwise 
the suit shall stand dismissed”,®* or “the appeal shall stand dismissed”,®*’ or the decree shall 
be a nullity, or the decretal amount be paid within ten days, otherwise the application shall 
stand dismissed,** or that the application to set aside an ex parte decree “will stand dismissed” 
if costs were not paid within a specified time,®® or that if the balance purchase money was not 
paid within a given time, the “suit shall stand dismissed”,®” or that an amendment application 
should stand dismissed if costs are not paid within a particular date,®® no extension can be 
granted. Similarly, where a decree is passed on condition that payment of a certain sum is 
made by a specified time, the suit would be decreed and that, in default, it would be dismissed, 
the court after expiry of that time loses control over the suit cannot extend the time.” Trial 
court said in its order, that if costs were not paid within a specified period, the suit shall “stand 
dismissed”. The costs were not so paid. It was held that the suit stood dismissed. The parties 
entered into a compromise, wherein mutual obligation had to be performed by the plaintiff and 
the defendant. The plaintiff was required to deliver the machine in question to the defendant's 
representative within three months from the date of decree and, in case of his failure to do so, 
his suit was to stand dismissed. The time of three months was of the essence of contract, which 
was the basis of the compromise decree. The plaintiff failed to deliver the machine and made 
an application for extension of time. It was in these circumstances that the order was passed.“° 


[s 148.14] Conditional Order by a Court in Which Time can be Extended 


Where a conditional order was passed by the court allowing the petition on payment 
of costs, with a direction that “otherwise the petition will stand dismissed,” costs were not 
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deposited on the specified date (or even on subsequent dates to which the case was adjourned), 
the case was not dismissed by the court, but was kept pending. It was held that the court had 
not become functus officio and could grant extension of time for the payment of costs.“ In a 
Madras case, a conditional order was passed for the stay of execution of a decree on payment 
of a certain amount. The time fixed expired and delivery of immovable property was effected. 
Subsequently, the court ordered extension of the time limit for payment of the amount. It was 
held that order for delivery was valid. Section 148 does not render such an order illegal. 


It was held in Printing and Industrial Machinery v Swastika Press, that the court had the 
power to extend time even when the order had provided that in default of compliance within 
a period specified, the petition or suit should stand dismissed and the order had worked itself 
out as a result of default. But the Madras High Court has dissented from this decision.“* The 
high court has explained that the principle of the court losing seisin of the matter applies when 
the suit is finally disposed off by an order. But if the order does not so dispose off the matter, 
and the court still retains control of it, it will have the power to make an appropriate order 
extending the time. Thus, where restoration of a suit is allowed on condition of payment of 
costs within a particular period, in default of which the application for restoration was ordered 
to be dismissed and to be posted for final order, the time was enlarged even after the period 
had lapsed.“ As the Madhya Pradesh High Court has observed, the court does not cease 
to have jurisdiction on the happening of the default. There are no words in section 148, to 
confine it to cases in which extension is sought before the period fixed by the court expires. 
The court does not cease to have jurisdiction until it makes an order finally disposing off the 
proceeding before it.“ The Calcutta High Court has also held that where an order was made 
for receiving additional written statement on payment of costs within a specified date, the 
time could be extended, even though there was a provision in the order that in case of default, 
the petition should stand dismissed.” If, however, the order is that deficit court fee be paid 
within a fortnight “otherwise the plaintiffs will not be entitled to the decree and the suit will 
be dismissed”;“* or if the application be made before the expiry of the period prescribed, 
extension can be granted. The Patna High Court has held that an executing court can extend 
the time where an application is made for enlarging time for payment of an instalment on the 
ground that information about the date of such payment reached the judgment-debtor only 
on the previous day.®° But the Bombay High Court has expressed the view that an application 
for extension of time can be made not to the executing court but to the trial court.®' In LP 
Jain v Nandakumar,® after order was made on an application under O IX, rule 13, that if the 
applicant paid certain amount within four weeks, the expense decree would be set aside, and in 
default the application should stand dismissed. An application for further time was filed on the 
last day. It was held that this was not maintainable, as the court had become functus officio after 
passing the order. But this decision cannot be held to be good law in view of the subsequent 
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pronouncement of the Supreme Court in Mahanth Ram Das v Ganga Das.’ There, an order 
was made in appeal that the plaintiff should pay additional court fees, both on the plaint and 
on this memorandum of appeal, within three months and that in default, the suit should stand 
dismissed. The plaintiff applied within time, for extension of time for payment, but the period 
had expired when the petition actually came up for hearing. The high court dismissed it on 
the ground that the order had worked itself out and that the court had no power to extend the 
time.°™ In reversing this decision, the Supreme Court held that section 148 applied and that 
the order, though made after the expiry of the period, would relate back to the date of petition, 
and so extension could be granted. The decision is not, it is submitted, an authority for the 
position that an application for extension could be made after the expiry of the period. It only 
decides that if an application is made within time, extension could be granted, even though at 
the time of the order, the period had expired. The Allahabad High Court has held that a court 
can grant extension of time even after the lapse of time originally granted, on the ground that 
it is not the application for grant for further time, whether made before or after the expiry of 
the time granted, which confers jurisdiction. The court possesses it under this section and the 
application merely invokes that jurisdiction.®* But when an order stayed execution of a decree 
on condition that the appellant should make a payment of rent and assessment within a stated 
time, an extension was allowed as there was no express direction that execution should proceed 
in default of payment.®* Again, when a court of appeal remanded a case under O XLI, rule 23 
on condition that the appellant produced certain papers within a month, with a direction that 
in default “the appeal shall stand dismissed automatically upon a report made by the court 
below that the order of the court for filing papers has not been complied with”. The Allahabad 
High Court pointed out that the expression “upon a report being made” contradicted the word 
“automatically”, for the order of dismissal could only be passed upon a report being received 
from the lower court and held that the court had jurisdiction to extend time.°” This is also 
the opinion of the Calcutta High Court.®* The Patna High Court has held that where a court 
permits the plaintiff to withdraw suit under O XXIII, rule 1 with liberty to bring a fresh suit 
on payment of costs within a prescribed period, the court has power under this section to 
extend the time.®” This decision was approved by the Madras High Court, which held that 
O XXIII, rule 1 did not require that costs awarded against a plaintiff who was given permission 
to withdraw a suit with liberty to file a fresh one, must be paid before the second suit was filed, 
that they might be paid. even after the second suit was filed and that even if time had been 
fixed in the order, it could be extended under this section. While granting permission under 
rule 1(3) of O XXIII of the CPC to withdraw suit and to file a fresh suit it is open to a court to 
direct the plaintiff to pay the costs of the defendants. Even if the order for costs in a given case 
is construed as directing payment of costs as a condition precedent for filing a fresh suit, the 
defect, if any, may be cured by depositing, in court, or paying to the defendants concerned, the 
costs, within a reasonable time, to be fixed by the court before which the second suit is filed. If 
the plaintiff fails to comply with the said direction, then it will be open to the court to reject 
the plaint, but if the amount of cost is paid within the time fixed or extended by the court, the 
suit should be deemed to have been instituted validly on the date on which it was presented. 
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This view is in consonance with justice and the spirit of section 148 of the CPC.*! The Oudh 
Court, while holding that this section does not allow enlargement of time where the time is 
fixed by a decree in a suit, holds that if an appeal is referred from the decree, the appellate court 
may extend the time prescribed by the decree not under section 148, but under O XLI, rule 32 
by varying the decree of the lower court in that behalf. It has, thus, been held that if a decree 
is passed for pre-emption on payment of a certain sum in court within a prescribed time, and 
an appeal is preferred from the decree, the appellate court has the power to extend the time 
for payment.°? The Allahabad High Court has also held that time may be extended by the 
appellate court by varying the terms of the order under the provisions of O XLI, rule 32.°° 
The section does not, in any case, empower a court to interfere with or modify its decree after 
an appeal has been filed against it. 


The Supreme Court has held that according to section 35B if costs are levied on the plaintiff 
for causing delay, payment of such costs on the next hearing date shall be a condition precedent 
to the further prosecution of the suit by the plaintiff. But the words “further prosecution of 
the suit” or “further prosecution of the defence,” as the case may be, mean that such defaulting 
party is prohibited from further participation in the suit. It does not mean dismissal of the suit 
or defence to be struck off. In suitable cases the court has power to extend time for payment of 
costs with the aid of section 148 of the code. Raveendran, J, speaking for the Bench in the 
above case, observed as follows: 

We may also refer to an incidental issue. When section 35B states that payment of such 
costs on the date next following the date of the order shall be a condition precedent for 
further prosecution, it clearly indicates that when the costs are levied, it should be paid on 
the next date of hearing and if not paid, the consequences mentioned therein shall follow. 
But the said provision will not come in the way of the court, in its discretion extending the 
time for such payment, in exercise of its general power to extend time under section 148 
of CPC. Having regard to the scheme and object of section 35B, it is needless to say that 


such extension can be only in exceptional circumstances and by subjecting the defaulting 
party to further terms.°% 


An application for extension of time fixed by the decree in a redemption suit for payment of 
the mortgage-debt does not fall under this section, but under O XXXIV, rule 8.67 


[s 148.15] Non-Deposit 


From the decisions on the subject, one could distinguish: 


(i) the cases of non-deposit of the whole of the purchase money within the fixed time 
where there was no stay order granted from the appellate court from; 


(ii) cases of non deposit of decretal amount consequent upon a stay order granted by 
the Appellate Court; and 


(iii) non-deposit of small fraction amount. 
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In the first category of cases, O XX, rule 14(1) (which is mandatory), would apply. In the 
second category of above cases, it would be necessary to examine the nature and effect of the 
stay order on the deemed disposal of the suit and also to see whether a fresh period is fixed 
thereby. In the third category of cases, namely, non-deposit of only a relatively small fraction 
of the amount, whether or not caused by any action of the court, the court has discretion 
to extend the time, if it is satisfied that the mistake was bona fide and was not indicative of 
negligence or inaction.°* 


[s 148.16] Specific Performance 


In a suit for specific performance of a contract, the compromise decree directed the 
defendant to execute registered sale deed in favour of plaintiff, on the plaintiffs paying the 
balance of sale consideration within a specified period. The amount was not deposited. Decree- 
holder applied for execution. It was held that the executing court was wrong in extending the 
time for depositing the amount, particularly when, at an earlier stage, the judgment-debtor 
had been given more than one extension of time before the decree was passed. The power of 
extension of time for deposit of the consideration money has been reserved by section 28(1) of 
the Specific Relief Act, 1963 and under section 148 of the CPC only for the court which has 
passed the decree and not by any other court. For the redressal of his grievance, the plaintiff 
in the suit, under the law, has a right to approach that court, which passed the decree and that 
court has the right and jurisdiction to modify the decree by extending time. 


A separate suit, seeking extension of time to deposit consideration money which was 
agreed, by and between the parties in the compromise decree would not be maintainable under 


section 28(1) of the Specific Relief Act, 1963 and section 148 of the CPC.°” 


Where the decree-holder deposits into court, what he believes to be the entire purchase 
money but due to inadvertent mistake, whether or not caused by any action of the court, 
what is deposited, falls short of the decretal amount by a small fraction thereof and the party 
within such time after the mistake is pointed out or resiled, as would not prove willful default 
or negligence on his part, pays the deficit amount into the court with its permission, the suit 
should not be taken to have stood dismissed under O XX, rule 14(1) of the CPC. In such cases, 
the court has the discretion under section 148 of the Code of Civil Procedure, to extend the 
time even though the time fixed has already expired, provided it is satisfied that the mistake is 
bona fide and is not indicative of negligence or inaction. 


The court will extend the time when it finds that the mistake was the result of, or induced 
by, an action of the court applying the maxim actus curiae neminem gravabit—an act of the 
court shall prejudice no man. While it would be necessary to consider the facts of the case to 
determine whether the inadvertent mistake was due to any action of the court, it would be 
appropriate to find that the ultimate permission to deposit the challaned amount is that of the 
court. 


There are also cases of non-deposit of the decretal-amount consequent upon a stay order 
granted by the appellate court. In such cases, it would be necessary to examine the nature and 
effect of the stay order on the deemed disposal of the suit and also to see whether a fresh period 
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is fixed thereby. While mere filing of an appeal does not suspend a pre-emption decree, a stay 


order passed by an appellate court may suspend it, in the manner ordered therein. 


However, in cases of non-deposit of the whole of the purchase money, within the fixed time 
where there was no stay order granted by the appellate court, the mandatory provisions of 
O XX, rule 14(1) of the CPC, would be strictly applicable.” 


[s 148.17] Time Fixed by Contract 


A Calcutta case holds that where the time fixed by contract is not of the essence of the 
contract but is penal, the court can extend the time and grant relief even without the consent 


of the other party.°” 


[s 148.18] Provincial Insolvency Act, 1920: Extension of Time for Applying 
for Discharge 


Section 27(2) of the Provincial Act, 1920, allows the court to extend the period during 
which a debtor may apply for his discharge. section 43(1) of the same Act provides that if the 
debtor does not apply during the period specified, the order of adjudication shall be annulled. 
The Madras High Court has held that under this section, the court may extend the time 
fixed even after the expiry of the period but before the order of amendment has been made.‘ 
Section 5 of the Provincial Insolvency Act, 1920 makes the CPC applicable, subject to the 
provisions of the Act and if section 43(1) is mandatory, it supersedes section 148 of the CPC. 
But the courts are agreed that section 43(1) is directory.“ 


[s 148.19] Period Fixed by Statute 


The court has no power to extend a period fixed by statute and not fixed or granted by 
the court.’ Therefore, the court has no power to extend the period fixed by O XXI, rule 85 
of the CPC;‘6 nor to extend the period prescribed by the law of limitation;°” nor the period 
of one month fixed by section 55(4) of the CPC.% It is only reasonable to hold that the 
provisions of section 4A of Kerala Court Fees and Suit Valuation Act, 1959 may not have the 
effect of excluding the operation of sections 148 and 149 of the CPC even if the provision in 
the proviso is held to be mandatory. Harmonious interpretation of the above provision alone 
will be justifiable and acceptable when we keep in mind the principle of interpretation that no 
provision of an enactment should be interpreted and understood in such a manner as to render, 
in other provision, in the same or another enactment totally ineffective or inoperative unless 
there is express indication to that effect.°” 
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[s 148.20] Consent Order 


Where the time for doing an act has been fixed by a consent order, it cannot be enlarged 
except by consent. Similarly, where the executing court has extended the time for confirmation 
of sale even after dismissing the application under O XXI, rule 90 with the consent of parties, 
it cannot, thereafter, further extend the time except with the consent of the parties.°*! 


[s 148.21] Compromise Decree 


Where under a compromise decree a certain time is fixed for the performance of an 
obligation under the decree, the court has no power to vary the decree.®* But it has been held 
that where the compromise decree does not provide that in default of payment, the rights 
of the party in default should cease, the court has jurisdiction to extend the time.6® Time 
was fixed under a compromise decree for the performance of obligations under the decree. 
Time was the essence of the contract. Court has no jurisdiction to extend it by invoking 
section 148. section 148 applies only where the time is fixed for the doing of an act prescribed 
or allowed by the CPC, including the rules. But by invoking section 148, the court cannot 
extend the time fixed for the performance of an obligation under the compromise decree.“ 
A suit was filed for specific performance of an agreement to reconvey property. Compromise 
decree stipulated payment within five weeks and the suit was to be decreed on such payment. 
Plaintiff applied for extension of the time laid down in the decree. It was held that the court 
had power to extend the time, even without the consent of the other party, “as in such a case, 
the time so stipulated is not of the essence of the contract and is a penal clause and such time 
becomes part of the court's order and the court is empowered to relieve the party concerned 
of the rigours of such penal clause in appropriate cases.”**° Time for depositing amount of 
consideration was stipulated by the parties themselves in the compromise. Order of the court 
in terms of the compromise was passed; question arose whether the court can grant extension 
of time for deposit, when the time for deposit was not stipulated earlier by any order of the 
court. It was held that the trial court had the jurisdiction to extend the time for depositing 
the consideration amount, if such extension was required to further the ends of justice or to 
relieve against a forfeiture clause. Where the contract between the parties has merged in the 
order of the court, the courts’ freedom to act to further the ends of justice would not stand 
curtailed. Although the court would not rewrite a contract between the parties, but it would 
relieve against a forfeiture clause. By virtue of the courts’ order in terms of the compromise, 
the time for deposit stipulated by the parties became the time allowed by the court and this 
gave the court the jurisdiction to extend time. But the time would be granted in rare cases to 
prevent manifest injustice and it would not be extended ordinarily, nor for the mere asking.” 


A power under section 148 for enlargement of time can be exercised only in a case where 
a period is fixed or granted by the court for doing of any act prescribed by the court. In a 
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compromise decree such as the one on hand, the stipulation that the judgment debtor is 
required to make the payment of the money within a specified period is a stipulation by 
agreement between the parties and it is not a period fixed by the court. Therefore, section 148 


of the CPC has no application to such a situation.** 


In a recovery certificate proceedings under the Recovery of Debts Due to Banks and 
Financial Institutions Act, 1993, the Bank agree for one-time settlement and the parties settled 
their claim before Lok Adalat. The Debt Recovery Tribunal passed detailed order recording 
the Award of the Lok Adalat. The borrower, however, failed to repay the amount as per Award 
passed by the Lok Adalat inspite of sufficient time as also extended time. It was only after the 
Bank proceeded recovery certificate the borrower started filing applications, after much delay. 
It was held that the conduct of the borrower clearly establishes gross negligence and therefore, 
the extension of time granted by the Debt Recovery Appellate Tribunal was not justified.” 


In a Himachal Pradesh case, the compromise between the parties was, in fact, an agreement 
of sale and the object of the clause providing for payment of sale consideration within the 
stipulated period was simply to secure prompt payment, under threat of the respondent losing 
his mortgage rights, or, as the case may be, tenancy rights. This was a penal clause and could 
be relieved against, provided the respondent could show that he had made no wilful default in 
making the payment and further showed that he had offered to discharge the obligation within 
a reasonable period.®° Court is not competent, under section 148, to extend the time, where 
there is a conditional decree. section 148 applies to procedural errors and not to conditional 
decrees. In the above case, the compromise decree was for payment of a sum of Rs 15,000 in 
three equal instalments by the respondent, by specified dates. The decree further provided as 
under: 

In case the respondent fails to pay either of said instalments, the appeal shall stand 


accepted and the suit of the plaintiff decreed. However, if the respondent fails to pay all the 
instalments as stated above, the appeal shall stand dismissed. 


It was held that the time for payment of instalment could not be extended. The decree was 
a conditional decree distinguished.®! 


It was held, in Bhupendranath v PK Biswas,® that when the terms of a consent order were 
not carried out, owing to lawyer's default, the court has the power to grant relief. 


[s 148.22] Court to Which Application Should be Made for Extension of Time 


Where a decree is passed against a defendant requiring him to execute a kabuliat in favour 
of the plaintiff within two months, and an appeal is preferred from the decree, the only court 
that has power to extend the time, assuming the case is one under this section, is the appellate 
court, and not the court which passed the decree. The court executing a decree has no 
jurisdiction to extend the time granted by the decree. The meaning of the word “court” as 
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used in section 148 is the court which passed the order and fixed the date for particular act and 
not any other court, much less the subordinate court.°” 


[s 148.23] Appeal 


No appeal lies from an order under this section. The order is not a decree, nor is it one of 
the appealable orders mentioned in section 104.°° An order of trial judge under section 148, 
extending the time for deposit under O XX, rule 14 can be interfered with by the high court 
in revision, only if the trial judge: (i) had no jurisdiction to make the order, which it has made; 
and (ii) acted in breach of any provision of law or committed any error which was material and 
may have affected the decision of the case. The high court cannot interfere, merely because it 
differed with the conclusions of the trial judge on questions of fact or law.” 


[s 148.24] Award of Lok Adalat—Application of Section 148 


Section 21(2) of the Legal Services Authorities Act, 1987 provides that an award made by 
a Lok Adalat is final and binding on the parties. Thus, in a suit for recovery of money based 
on promissory note, award was passed by the Lok Adalat at time for payment was not fixed by 
court but parties at their own volition fixed a date for payment. In such a case section 148 has 
no application and court has no power to extend time fixed in the award.®* 


69[S 148A] Right to lodge a caveat.—(1) Where an application is expected to be 
made, or has been made, in a suit or proceeding instituted, or about to be instituted, 
in a Court, any person claiming a right to appear before the Court on the hearing of 
such application may lodge a caveat in respect thereof. 


(2) Where a caveat has been lodged under sub-section (1), the person by whom 
the caveat has been lodged (hereinafter referred to as the caveator) shall serve a notice 
of the caveat by registered post, acknowledgment due, on the person by whom the 
application has been, or is expected to be, made under sub-section (1). 


(3) Where, after a caveat has been lodged under sub-section (1), any application is 
filed in any suit or proceeding, the Court shall serve a notice of the application on the 
caveator. 


(4) Where a notice of any caveat has been served on the applicant, he shall forthwith 
furnish the caveator, at the caveator’s expense, with a copy of the application made by 
him and also with copies of any paper or document which has been, or may be, filed 
by him in support of the application. 


(5) Where a caveat has been lodged under sub-section (1), such caveat shall not 
remain in force after the expiry of ninety days from the date on which it was lodged 
unless the application referred to in sub-section (1) has been made before the expiry 


of the said period. ] 
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This section is salutary. Without it, parties sometimes obtained ex parte interim orders 
without any intimation to the opposite parties causing inconvenience and even detriment to 
them. The object of the section is two fold—firstly to provide an opportunity to such opposite 
parties to be heard before an ex parte order is made and show cause why it should not be passed, 
and secondly to avoid multiplicity of proceedings for, without such a provision, a person not a 
party to the application would have to file a proceeding to get rid of an order on the application 
if it affects him adversely. Sub-section (1) enables a person claiming the right to appear at the 
hearing of an application for an interim order to lodge a caveat. Sub-section (2) requires such 
a caveator to serve a notice of his caveat on the person by whom an application for an interim 
order has been or is expected to be made. Sub-section (3) requires the court, before such an 
order is made, to serve notice of it to the caveator and sub-section (4) requires the applicant to 
serve on the caveator a copy of his application, together with any papers or documents filed or 
intended to be filed in support of his application. Such a caveat will remain in force for 90 days 
from the date of its filing, unless the application referred to in sub-section (1) has been made 


before the expiry of the said period. 


The application, referred to in sub-section (1) is a substantive application. Any person likely 
to be affected by an order that may be passed can file the caveat. He need not be a necessary 
party to the application. No particular form for the caveat is prescribed and therefore it can be 
in the form of a petition. The caveator must specify that nature of the application that is or is 
likely to be filed and his right to appear and oppose it at the hearing.” 


[s 148A.1] Filing of Caveat 


Requirement of specifying name of party likely to initiate proceedings under section 148A(2) 
is only directory in nature and the caveat petition cannot be rejected on that ground alone. 


Section 148A of the CPC has to be understood as a right given to a person to lodge a 
caveat where an application is expected to be made or has been made in a suit or a proceedings 
instituted or a proceedings instituted or about to be instituted in a suit. Therefore, in cases, 
where it is not possible to identify the person or persons who are likely to institute a suit or a 
proceedings, and make an application in such a proceeding, still a caveat petition can be lodged 
and if such caveat petition is lodged, such a petition is required to be registered by the court. 
Merely because sub-section (2) of section 148A provides for service of notice of such a caveat 
petition on a person, who is expected to institute a suit or a proceedings and the requirement 
of the said sub-section cannot be complied with, cannot be a ground to refuse to reject the 
caveat petition. Sub-section (2) of section 148A of the CPC is required to be complied with 
when it is capable of being complied with. In cases where the person who is likely to institute 
a suit or proceedings cannot be ascertained with certainty, the question of complying with the 
requirement of sub-section (2) of section 148A does not arise. The substantive right provided 
to lodge the caveat cannot be taken away on the ground that the provisions of sub-section (2) 
of section 148A cannot be complied with. The provisions of sub-section (2) of section 148, 
must be understood as directory in nature. Wherever the requirement of the said provision 
is incapable of compliance, it will be within the discretion of the court, if valid grounds are 
made out for non-compliance of the said provision, to dispense with the compliance of sub- 
section (2) of section 148A of the CPC and direct the office to register the caveat. However, 
when a caveat petition is lodged, the caveator should specify, with certainty, the subject matter 
of the dispute, in a suit or proceedings likely to be instituted. If that is specified, it is open to 
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the court before which the caveat is lodged in its discretion, to dispense with the requirement 
of sub-section (2) of section 148A, if an application under section 151 of the CPC is filed 
seeking dispensation of such requirement.”' Once a caveat is filed, it is a condition precedent 
for passing an interim order to serve a notice of the application on the caveator who is going 
to be affected by the interim order. Unless that condition precedent is satisfied, it is impossible 
for the court to pass an interim order affecting the caveator, according to the Karnataka High 
Court.” In an Andhra Pradesh case, notice of lodgment was served on the plaintiffs. It was 
held that it must be taken that it is the duty of the court under section 148A, to give sufficiently 
reasonable and definite time to the caveators to appear and also to oppose the interlocutory 
application intended to be moved by the plaintiffs” applicants. The court should give a specified 
date for hearing of the interlocutory application. The furnishing of copies of documents by 
the plaintiffs to the caveators informing them of the date of their moving their interlocutory 
application, cannot be taken as acts constituting compliance with the specific duty assigned 
to the court under section (3). The court, therefore, had erred in passing the impugned order 
of injunction against the caveators without giving them a notice of the date of hearing. But 
at the same time, order passed without notifying the caveator is not void.” It is the duty of 
the court under section 148A to give sufficiently reasonable and definite time to the caveators 
to appear and also to oppose the interlocutory application intended to be moved by the 
plaintiffs-applicants; and the court should give a specified date for hearing of the interlocutory 
application. The furnishing of copies of documents by the plaintiffs to the caveators, and 
informing them of the date of their moving their interlocutory application, cannot be taken 
as acts constituting compliance with the specific duty assigned to the court under section 
148A(3). By failing to act in compliance with the requirements of section 148A(3), the court 
errs in passing the impugned order of injunction against the caveator without giving them a 
notice of the date of hearing.”* A Division Bench of the Allahabad High Court (overruling 
a contrary ruling of a single judge) has held that section 148A applies to appeals also.” The 
provisions of section 148A do not apply to writ proceedings, by reason of section 141 of the 
Code as amended in 1976. To such proceedings, the high court rules regarding writs would 
continue to apply.” section 148A cannot be construed to mean that where the CPC itself 
contemplates that in levying execution no notice is required to be given, such a notice is 
to be enforced by the lodging of a caveat under section 148A. section 148A should not be 
interpreted to contemplate the enforcement of a notice, where notice is otherwise ruled out by 
the other provisions of the CPC.” 


In a testamentary suit for grant of probate, a caveat was filed by the person opposing the 
grant of probate and affidavit in support of caveat was filed. It was held by the Bombay High 
Court that the principles laid down is O VIII, rule 9 of the Code would apply in the case of 
tendering additional affidavit and leave of Court is necessary for its acceptance. Hence, it was 
held that additional affidavit tendered without leave of the Court in support of the caveat 
cannot be taken on record.’ 
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However, the high court further held in the case that grant of probate is a judgment in 
rem and the court is required to consider whether the will set up by the propounder in the 
last Will of the deceased and was made out of his free Will in accordance with law. In doing 
so, the court cannot shut out, by technical rules of procedure, the real defence of a person 
having a caveatable interest. Such a person having a caveatable interest must be allowed a 
reasonable opportunity to show that the Will was not the last Will of the deceased validly made 
in accordance with law. He cannot be denied the opportunity on the ground that initially he 
had not pleaded so in his earlier affidavit.” 


A careful reading of rules 28 and 30 of the Original Side Rules of Calcutta High Court 
makes it abundantly clear that before the proceedings are numbered as a suit by orders of 
a Judge for being tried as a suit as per provisions of the CPC, the court may take up as a 
preliminary issue, whether the caveator has a caveatable interest,”° if such an application is 
filed before the court by the petitioner. Clearly the preliminary issues are triable before the 
proceedings are treated as a full-fledged suit under order of the Judge concerned. Whereas suit 
is required to be tried as per provisions of the Code, the procedure for trial of preliminary issue 
has been left to the discretion of the court. Rule 30 does not require the court to come out with 
specific findings in respect of preliminary issue because the language used in rule 30 requires 
the court to discharge the caveat where, upon the trial of such issue. The preliminary issue does 
not relate to the validity or legality of the “will” sought to be probated but only to the issue 
whether the caveator has an interest for which he can maintain the caveat.” ' 


[S 149] Power to make up deficiency of court-fees.— Where the whole or any 
part of any fee prescribed for any document by the law for the time being in force 
relating to court-fees has not been paid, the Court may, in its discretion, at any stage, 
allow the person, by whom such fee is payable, to pay the whole or part, as the case 
may be, of such court-fee; and upon such payment the document, in respect of which 
such fee is payable, shall have the same force, and effect as if such fee had been paid 
in the first instance. 
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[s 149.1] Scope of the Section 


The section is an enabling provision. It empowers the court to allow a party to make up 
the deficiency of court fees payable on plaints, memoranda of appeal, applications for review 
of judgment, etc, even after the expiration of the period of limitation prescribed for the filing 
of these documents. The section enables a defective document to be retrospectively validated 
if the insufficiency of the stamp is subsequently made up with the leave of the court.’!* The 
power, however, to make up the deficiency of court fees is subject to the discretion of the 
court and is not claimable as of right by a party." To permit payment of deficit court fees 
for recovering enhanced compensation after a lapse of almost six years by the court under its 
inherent jurisdiction would encourage the practice of not paying the court fees in the hope 
that as and when the valuation is determined in appeal, the jurisdiction of the court can 
be invoked under section 151 of the Code of Civil Procedure, 1908 (CPC) and the benefit 
of enhanced compensation can be reaped by making good the deficit court fees.“ Reading 
section 107(2) and section 149 of the CPC and keeping fairness of procedure in view an 
opportunity should have given by the court to the appellant to make good the balance court 
fees within a time to be indicated, and if there was a failure to comply with the direction of the 
court, the memorandum of appeal could have been dismissed.” section 149 is a discretionary 
provision given to the court, this discretionary power has to be exercised keeping in view the 
right of the respondent/decree-holder and public interest in a given case. When the extension 
and exemption of the court fees is a discretionary power of the court, bona fide of the ground 
should be established beyond all reasonable doubt.”"® The discretion conferred by this section 
is to be normally exercised in favour of the litigant except in cases of contumacy, mala fides 
or grounds of a similar nature.” An appellate court ought not to interfere with the exercise 
of such discretion, unless it is shown that such exercise was in violation of any recognised 
principle or had caused gross injustice to the other side. However, the mere fact that the 
Opposite party was deprived of his right to plead the bar of limitation on account of time 
having been extinguished for paying the deficit court fees, does not warrant the conclusion 
that gross injustice has occurred,’ An order under this section can be made suo motu.’ 
Deficiency in court fee was found as paid in high court on plaint and on memo of appeal. No 
objection could be taken to maintainability of the proceeding.” The fact of non-receipt of 
the amount by an advocate required for the court fee cannot ordinarily be a “good cause” for 
extension of time, because, in such a case, non-receipt is not a “cause”, it is really an effect. 
Similarly, when state asks for time to pay the deficit court fee, a simple statement that the 
amount required has not been received from the concerned authority is not sufficient at all to 
invoke the discretionary power conferred by section 149 of the CPC. Adequate reason must 
be assigned to the court to show that the appeal is being filed with deficit court fee because of 
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circumstances beyond the control of the concerned department. If negligence lies at the root 
of the same, the court may well refuse to invoke its discretionary power.” In an Orissa case, 
there was late payment of court fee. Appeal by the state was filed much prior to the expiry 
of the period of limitation. Application was made to extend the time to pay the court fee (of 
Rs 603) on the ground that the amount had not been received from the department and it was 
not possible to file the necessary challan in the Treasury for purchasing court fee stamp. It was 
held that the grounds were not sufficient to allow the application. However, since court fees 
had been paid on 29 September 1986, (when appeal could have been filed), time was extended 
till that date.”* The court under sections 148 and 149 of the CPC is empowered to enlarge 
the time for depositing balance of consideration in decree in suit for specific performance.” 
When a higher court has fixed a time without any direction to the trial court to extend the time 
in deserving cases, then the power under section 149 or section 151 cannot be exercised by the 
trial court. The extension can be granted, only by— 


(i) the court fixing the time; or 
(ii) any court to which the court fixing the time is subordinate.” 


Section 149 grants power to a court to accept the payment of court fee at a later point of 
time if the appeal papers had been filed within the due date. In the instant case, the appeals 
were presented without payment of proper court fee and the required court fee was duly paid 
at the time of refiling, therefore it was held by the Supreme Court that it should be construed 
that such payment of court fee was deemed to have been paid on the date on which the appeals 
were originally presented by virtue of the implication of section 149.7% 


Where due to bona fide mistake and through inadvertence, court fee had not been paid and 
there was no positive mala fides, it was held that discretion should be exercised in favour of 
° è $ . 6 

defendants by extending time to pay deficit Court fee on counter-claim on payment of cost.” 


[s 149.2] This Section and Section 4, Court Fees Act, 1870 


Section 4 of the Court Fees Act, 1870 enacts that no document shall be received in any 
proceeding unless proper court fee, as provided in the schedules to the Act, had been paid 
thereon. Under this section, a plaint, memorandum of appeal, etc, which is not stamped or 
is insufficiently stamped will be non-est. The rigour of this section is mitigated by the present 
section under which the court can, in such cases, grant time for the payment of requisite court 
fee and if that is paid, the presentation will be valid. Thus, the section is in the nature of a 
proviso to section 4 of the Court Fees Act, 187077 As the Supreme Court states, section 4 of 
the Court Fees Act, 1870 is not the final word on the subject and the court must consider the 
provisions of both the Act and the CPC to harmonise the two sets of provisions which can 
only be done by treating this section as a proviso to section 4 of the Court Fees Act, 1870.7 
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The power vested under section 149 should be exercised only to mitigate the rigours of 
section 4 of the Court Fee Act. The power is not to enable the plaintiff to ask for any number 
of adjournments or extensions for payment of deficit court fee. For exercising power under 
this section the Court is bound to record the reasons for doing so. Thus, in a case where 
a plaint was filed with deficit court-fee and the plaint had to be returned 13 times over a 
period of 15 months, it was held that the court cannot be said to have exercised powers under 
section 149 judicially and for meeting the ends of justice.’” 


In Tajender Singh Ghambhir v Gurpreet Singh,’ the Supreme Court has held that deficiency 
in court fee in respect of the plaint can be made good during the appellate proceedings as well. 
In this case, the appellant — plaintiff filed a suit and paid adequate court fee in respect thereof. 
Later on, the plaint was amended and on amended valuation there was deficiency in court 
fee. The trial court, however, did not pass any order requiring the plaintiff to make up such 
deficiency. In the first appeal, the issue of the deficit court fee was raised by the respondent 
and the first appellate court rejected the contention stating that since the trial court did not 
prescribe any time limit in connection with the court fee and no objection was raised by the 
defendants in that regard, an opportunity should be granted to the plaintiff to make for the 
deficiency in the interest of justice. The high court reversed the decision of the trial court, 
relying on section 6 of the Court Fees Act, 1870. The Supreme Court held that in the absence 
of any order by the trial court directing the plaintiff to pay the deficient court fee within a 
particular time, sections 6 (2) and (3) of the Court Fees Act, 1870 could not be invoked against 
the plaintiff. It also observed that the high court had failed to consider clause (ii) of section 12 
of the Court Fees Act, 1870, which empowers an appellate court to direct the party to make 
up deficit court fee in the plaint at the appellate stage. 


In a case where there was a delay of 9 months in deposit of court fees and no reason was 
furnished for the delay except that the appellant was a poor person, it was held that since no 
details of his financial position and source of earning have been furnished and no detail of his 
properties have been given, the court in its discretion cannot condone such huge delay.’ 


[s 149.3] Does Enlargement of Time for Payment of Court Fee Fall Under 
Section 148 or 149? 


See notes under the same heading in section 148. 


[s 149.4] Section 148 and Section 149 


See notes under the same heading in section 148. 


[s 149.5] Section Applies Only to Court Fee Payable at the Time of Institution 
of Suit 


A careful reading of section 149 shows that it would apply only in respect of the court fee 
payable at the time of institution of the suit. If the court fee due on the plaint when instituted, 
is not paid wholly or partly by the person instituting the suit, the court in its discretion, may 
allow him to pay the court fee or deficit court fee within the period fixed by it. section 149 
has no application where the court fee, due on the plaint as per the valuation of the suit, 
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is fully paid, but subsequently it is found that a larger amount is due to the plaintiff. For 
example, if the plaintiff values the suit at Rs 2,00,000 and the court fee payable is Rs 20,000 
and the plaintiff pays a court fee of Rs 10,000, on his request time for payment of balance of 
Rs 10,000 can be extended by the court at its discretion under section 149 of the CPC. But 
where the claim was Rs 2,00,000 and full court fee on Rs 2,00,000 was paid at the time of 
institution of the suit, and during evidence it transpires that the amount due to plaintiff is 
actually Rs 5,00,000 and not Rs 2,00,000, the question of permitting the plaintiff to pay deficit 
court fee at that stage by calling in aid of section 149, does not arise, as no court fee becomes 
payable at that stage. Plaintiff can increase the claim only by seeking amendment of the plaint 
and paying additional court fee on the amended claim. In regard to such amended claim also, 
section 149 may be pressed into service. But then amendment would depend on limitation and 
may not be permitted after the period of limitation. Where there is no deficit in court fee at the 
time of institution and when there is no amendment to plaint increasing the suit claim, there 
is no occasion for pressing section 149 into service in regard to court fee payable on plaints.”” 


[s 149.6] Condonation of Delay in Presenting Plaint Condones Delay in Filing 
Court Fee Also 


Where plaintiff failed to make up such deficiency within time granted by court and filed 
application seeking condonation of delay in presenting plaint, which was allowed by trial 
court, in view of reasons stated by plaintiffs counsel in his affidavit. It was held, said order 
of trial court allowing application in question should be deemed to have condoned delay in 
payment of deficit court fee as well.’* 


It has been held that section 149 is in the form of a discretionary power of courts to allow 
a party to make good the deficiency of court fee payable on the pleadings. It also empowers 
courts to retrospectively validate insufficiency of stamp duties, etc. In the instant case, the 
appellant filed an application for extension of time for remitting the balance court fee due 
to financial difficulties which was rejected by the trial court. The Supreme Court held that 
courts must ensure bona fide of such discretionary power. It was observed that concealment 
of material fact, while filing application for extension of date for payment of court fee can be 
a ground for dismissal. However, in the instant case as no opportunity was given by the trial 
court for payment of court fee, hence the decision was set aside.” 


[s 149.7] Pauper Applications 


There is unanimity amongst the high courts that courts can, under this section, grant time 
to pay court fees in cases where the application to sue in forma pauperis is rejected. But there 
is a divergence of opinion as to the consequences where an application for forma pauperis is 
dismissed and no order is passed at that time to pay the court fees on the application filed as 
a plaint. One view is that an application to sue in forma pauperis is a composite document, 
namely: 


(i) an application for permission; and 


(ii) an unstamped plaint, that when the application for permission is rejected, there is 
still on the file of the court the unstamped plaint, that an order can be made under 
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this section, giving time for payment of court fee and extending it, and that when 
court fee is paid in accordance with the order, it will take effect from the date of the 
original presentation.” 


The Andhra Pradesh High Court also has taken the view that an applicant whose appeal 
against rejection of pauper application was dismissed without granting time to pay the court 
fees must apply under this section and not under section 151.7% On the other hand, it 
has been held that while the court can, when rejecting an application for permission, give 
time to the plaintiff or appellant to pay the requisite court fees, where it has not passed 
such an order, and the application has been rejected, it does not have power, subsequently, 
to pass such an order, as there is no proceeding pending to which this section can apply, 
and that, if in fact court fee is paid, the plaint must be taken to be a new plaint, presented 
on the day when court fee is paid.” Further, it has been held that for the court to grant 
time for payment of court fees under section 149, when rejecting an application to sue as 
pauper, there must be a prayer to that effect.’ This section has been applied by the Patna 
High Court, where the applicant paid court fees pending the decision on his application to 
sue in forma pauperis the observations made in Chunna Mal v Bhagawati Kishore,” being 
disapproved.”*° Before formal disposal of his application to sue as a pauper, the plaintiff 
offered to pay court fee, treating the application as a plaint. Court agreed to enlarge the 
period. It was held that if the application contains all the particulars necessary for a plaint, 
there can be no objection to such an order.”*! When a legal representative of a person, who 
was allowed to file the suit in forma pauperis, desires to continue such a suit on the death 
of such person, the court can call upon such legal representative to pay up the court fees 
unless he proves that he too is a pauper and on his failing to pay such court fees, the court 
can reject the plaint.”” 


The High Court of Allahabad is of the view that if at the time of dismissing the application 
for pauperism the court can grant time to pay the court fees on the unstamped plaint, it 
can also grant a further extension of time. It is immaterial that at the time of giving such 
further extension the proceedings under O XXXIII, rule 7 has come to an end.’** Keeping 
in view O XLIV and O XXXIII of the CPC, it is clear that the legislature intended that the 
person applying to the court seeking leave to suit or to prosecute an appeal should present the 
application by himself. Where the concerned application was presented by the advocate, the 
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same cannot be treated or taken as presented by an authorised agent. Thus, by mandate of 
law, the application seeking leave to file the appeal as an indigent person, was rejected and the 
appellant was directed to deposit the court fees.” 


[s 149.8] Plaint 


(As to the case where a plaint is written upon paper insufficiently stamped, see notes O VII, 
rule 11 under the head “Clause (c)”.) Payment of deficiency in court fees relates back to the 
date of the lodgement of the plaint.’”” 


[s 149.9] Appeals and Applications for Review of Judgment 


As to these, it was provided by section 582A of the Code of Civil Procedure, 1882 as 
follows: 
Ifa memorandum of appeal or application for a review of judgment has been presented 
within the proper period of limitation, but is written upon paper insufficiently stamped 
and the insufficiency of the stamp was caused by a mistake on the part of the appellant or 
applicant as to the amount of the requisite stamps, the memorandum of appeal or application 
shall have the same effect and be as valid as if it has been properly stamped: Provided that 
such appeal or application shall be rejected unless the appellant or applicant supplies the 
eee is stamp within a reasonable time after the discovery of the mistake to be fixed by 
e court. 


The above section was introduced into the Code of Civil Procedure, 1882 by Act 6 of 
1882 to supersede a full bench ruling of the Allahabad High Court. That ruling was to the 
effect that if a memorandum of appeal is not, when tendered, properly stamped, it is not at 
that time a memorandum of appeal and the subsequent affixing of the proper stamp cannot 
have a retrospective effect so as to validate the original presentation unless it has been done by 
order of the court, and that such an order can only be made where the defective memorandum 
has been received through a mistake on the part of the court or its officers, and not where the 
insufficiency of the stamp was due to a mistake on the part of the appellant.” 


Section 582A applied only to appeals and applications for a review. The present section is 
general in its terms, and applies to all documents chargeable with court fees under the court 
fees Act such as plaints, memoranda of appeal or of cross-objections, applications for review of 
judgment, written statements pleading a set-off, or counterclaim. 


The section is not limited to a mistake as to the amount of the requisite stamps and has 
considerably enlarged the power of the court. The court has a discretion to allow deficiency 
of court fee to be made good even where such deficiency is not due to mistake; and the 
discretion of the court under this section may be exercised after the period of limitation 
has expired and the appeal will then stand good as from the date when it was presented.” 
The Supreme Court has held that the high court can, in the exercise of its discretion under 
this section, permit the applicant to amend the memorandum of appeal and pay additional 
court fees and that it is not open to the respondent to attack the order on the ground that it 
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takes away his valuable right to plead limitation as the question of court fees is one between 
the state and the litigant.“ In the case of appeals, the High Court of Bombay has held that 
the court has no discretion and that section 107 makes O VII, rule 11 applicable, and that 
even if a memorandum of appeal is presented deliberately understamped on the last day of 
limitation, the court is bound to give the appellant time to make good the deficiency.” The 
Madras High Court has dissented as to the applicability of O VII, rule 11 to appeals.”*° All 
the other high courts treat memorandum of appeal on the same footing as other documents 
chargeable with court fee and consider the power to make good the deficiency to be subject 
to the discretion of the court. The Patna High Court has held that time should be given 
when the amount of court fee is a matter of doubt or if the party has made an honest attempt 
to comply with the law, but that time should not be extended if a litigant has deliberately 
and to suit his own convenience, paid an insufficient court fee. The mistake must be bona 
fide.’ Thus, the fact that the Board of Revenue could not make up their mind whether to 
file an appeal or not cannot justify their lodging the appeal with deficit court fees and later 
on paying the deficit after considerable delay.” But an erroneous advice by the legal adviser 
coupled with failure of the registrar of the high court to raise objection as to the insufficiency 
of court fees has been treated as a bona fide mistake.”* In other words, the section should 
not be construed in such a way as to nullify the express provisions of section 4 or section 
6 of the Court Fees Act, 1870.74 In Mahabir Ram v Kapil Deo,” it has been held by the 
Patna High Court on a review of its previous authorities that O VII, rule 11 is, by virtue of 
section 107, applicable to appeals and that consequently, an order rejecting a memorandum 
of appeal for insufficient court fee, without giving the applicant an opportunity to make 
good the deficiency, is bad. The Lahore High Court also disapproved the Bombay view and 
refused to extend time when the insufficiency of the court fee was due to the negligence of 
the appellant or his pleader.”° In a judgment, the Bombay High Court has held that the 
discretion under this section has to be exercised judicially and not automatically for the asking 
and that negligence of the party or his legal adviser or his clerk can be no good ground for the 
exercise of this discretion.” The Allahabad and Calcutta High Courts have held that when 
an insufficiently stamped memorandum of appeal is accepted by inadvertence, time may be 
given to the appellant to supply the deficiency; but that if the court is aware ab initio of the 
insufficiency of the stamp, it ought to return the memorandum of appeal to the appellant in 
order that he may, if the case admits, represent it duly stamped and apply for an extension 
of time under section 5 of the Limitation Act.’ The Oudh Court held that the appellate 
court has discretion under this section to allow, the appellant, reasonable time, within 


which to make up the deficiency in court fee before dealing with the appeal under O VII, 
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rule 11.7 In Amar Singh v Chaturbhuj,’® the Rajasthan High Court accepted the view that 
O VII, rule 11 has no application to appeals and held that even so when deficient court fee 
was paid after limitation and accepted, this section applied and the presentation became valid. 
In Tilokchand v Lalchand,® it was held that when an appeal memorandum was presented 
with insufficient court fee, the appellate court should permit the plaintiff to make good the 
deficiency, and that its powers in this behalf were the same as those of the trial court under 
section 107. It is true that under O XLI, rule 3, the appellate court is not bound to allow the 
appellant an opportunity to make up the deficiency in court fee. But O XLI, rule 3, in no way, 
whittles down the exercise of discretion of the appellate court under section 149, whereunder, 
an opportunity can be granted to the appellants to make up the deficiency in court fee.” 
(See also the cases noted below’® on the application of section 149 to appeals). The Calcutta 
and Rangoon High Courts have also held that inability to pay the court fee on the day of 
presentation of the memorandum of appeal is not a ground for the exercise of the discretion 
under this section.’“ But this rule is subject to exception in special cases.”® It has been held 
that the benefit of this section will be available even when a plaint or memorandum of appeal 
is filed without any court fee.” 


In a case under the Land Acquisition Act, 1894 making a claim for enhanced compensation 
in appeal, the appellant had initially paid lesser court fee and thereby restricted the value of 
appeal. Subsequently he sought to amend the memo of appeal claiming more compensation 
after the compensation was enhanced in other appeals of other co-owners. It was held that the 
appellant having failed to amend the memo of appeal before the decision in other appeals, he 
cannot be permitted to amend the memo of appeal subsequently and make up deficiency in 
court fee, 


[s 149.10] Execution Application 


This section applies to an executing court also. Hence, where the court fee is payable in the 
decree itself but no time has been fixed for its payment, the executing court can allow time 
under this section.”® 


[s 149.11] Revision 
It has been held by the High Court of Allahabad that an order refusing to give time to a 


party to make up the deficiency in court fee is not capable of revision, as such an order does 
not amount to a decision of a “case” within the meaning of section 115 of the CPC.”® This 
decision has now to be read in the light of the new Explanation added in section 115.7”° 
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[s 149.12] At Any Stage 


These words authorise the court to permit payment of court fee, even after the period 
of limitation had expired.” The words “at any stage” in section 149 contemplate that the 
deficiency can be ordered to be made good even after the period of limitation for filing appeal 
or the suit has expired. The discretion can be exercised even in the case of a plaint without 
any court fee. When the court allows the plaintiff or the appellant, time to pay deficit court 
fee in exercise of its discretion, the other party cannot attack the order on the ground that it 
takes away his right to plead the bar of limitation, nor can he claim to have derived a vested 
right by the non-payment of the court fee. Under the latter part of section 149, the defective 
plaint or appeal memorandum is validated with retrospective effect if the deficit court fee is 
subsequently made up. The power to permit the party to pay the deficit court fee is not in 
any way affected by any bar of limitation.”* The words “at any stage”, occurring in section 
149, do not contemplate that a party could ask for permission to pay the deficiency of court 
fee even after the disposal of the appeal. section 149 applies only to a pending case, where the 
relief asked for is not properly valued and court fee payable under the provisions of the Court 
Fees Act, 1870 has not been properly calculated and paid. Though it may be open to a court, 
when the case is pending before it, to permit an amendment of the claim by increasing or 
varying it and pay the court fees or if there is any mistake in the payment of the court fee, to 
permit payment of the deficient court fee, it is not open to a party to ask the court to permit an 
amendment of the claim after the case has been finally disposed of by that court. The appellate 
court also cannot do it, after it had finally disposed off the matter.””? But when the plaint or 
memorandum of appeal has been rejected, there is no power in the court, thereafter, to pass 
an order for payment of court fee and if it is paid, the plaint will be treated as a new one.””* A 
rule of the Calcutta High Court requires an additional court to be paid on a written statement 
which contains a counter-claim. Such additional court fee was allowed to be paid under this 
section during the hearing of the suit: Ahmad Kasim v Khatun Bibi.” Likewise, it has been 
held that where a written statement was treated as counter-claim, an order for payment of 
court fee could be passed after decree: Ghulam v Ghulam Ahmed. 7S 


[s 149.13] Law for the Time Being in Force 


That means the law in force when the document in the instant case, memorandum of 
appeal, was filed and not when the court fee was actually paid thereon.” 


[S 150] Transfer of business.—Save as otherwise provided, where the business 
of any Court is transferred to any other Court, the Court to which the business is 
so transferred shall have the same powers and shall perform the same duties as those 
respectively conferred and imposed by or under this Code upon the Court from which 
the business was so transferred. 
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SYNOPSIS 


[s 150.1] Save as Otherwise Provided 


[s 150.1] Save as Otherwise Provided 


Order IX, rule 13, provides that where an ex parte decree is passed against 'adefendant, he 
may apply to the court by which the decree was passed for an order to set it aside. Suppose now, 
that an ex parte decree is passed by court P for possession of certain immovable properties and 
subsequently part of its territorial jurisdiction including the locality in which the properties 
are situated, is transferred to court A. Has court A power under this section to entertain an 
application to set aside the decree under O IX, rule 13? It has been held by the High Court of 


Madras that it has; O IX, rule 13, does not say that the court that passed the decree is the only 


court that can set it aside.’”® 


[s 150.2] Scope of the Section 


There have been conflicting decisions by the High Court of Madras as to the scope of the 
section. In two cases, it was held that the section is not confined to the transfer of specific 
business from one court to another, but also included cases in which a new court is given 
part of the territorial jurisdiction of an old court and is empowered to try the business arising 
within it.” But in the case of Subramania v Swaminatha,”™ decided in 1928, where territorial 
jurisdiction was transferred after the decree had been passed, the Madras High Court held that 
the court to which jurisdiction had been transferred, had no power to execute the decree under 
section 150, as that section is limited to cases where specific business is transferred. This case 
was approved by a full bench in Ramier v Muthu.’*' Also an execution case decided in 1932 
and the court distinguished notifications which effect a change of jurisdiction in the future 
from those which effect a transfer of past business; and held that section 150 only applied to 
the latter. On the other hand Subramania v Swaminatha was dissented from by a single judge 
of the Madras High Court in the following case.’*” 


A money suit was filed in court X and was transferred for trial to court Y. The plaintiff 
obtained a decree in court Y, and then court Y was abolished and its business transferred to 
court Z. Where was plaintiff to apply for the execution of his decree? Under the definition in 
section 37(b), court X was the court which passed the decree. Should the plaintiff apply to 
court X, or could he apply to court Z and was court Z empowered by section 150 to entertain 
the application? The judge held that he could apply to court Z and that section 37 should not 
be read, so as to deprive the decree-holder of the facility provided by section 150. Where an 
ex parte decree was passed by court A and then it was set aside and the suit restored, and then 
the court was abolished and a new court was established with jurisdiction over the territory 
in question, it was held that the new court was entitled, under this section, to entertain an 
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application for restitution.”*? Where, however, the court is not abolished but its jurisdiction 
over the area is transferred by a notification to another court, it has been held that this section 
has no application and that the old court continues to retain its jurisdiction over the matters 
pending before it for all purposes,” and that the new court has no jurisdiction over these 
matters, unless they are expressly transferred.” (See notes to section 37 under head “court of 
first instance”). 


In a Calcutta case,” a preliminary decree on a mortgage for nearly Rs 2000 was passed by 
a munsif who had jurisdiction upto Rs 2000. The munsif was transferred and as his successor 
did not have the jurisdiction to that amount, the final decree was passed by the subordinate 
judge. The succeeding munsif was then empowered to try suits up to Rs 2000; and as the suit 
was taken to have been transferred to him, he was held to have jurisdiction under section 150 
to entertain an application for execution. 


Under section 13(2) of the Bengal and Assam Civil Courts Act, 1887 business may be 
assigned to different munsifs having jurisdiction within the same local area. The Calcutta High 
Court has held that such an assignment of business is not a transfer within the meaning of this 
section.” 


[S 151] Saving of inherent powers of Court.—Nothing in this Code shall be 
deemed to limit or otherwise affect the inherent power of the Court to make such 
orders as may be necessary for the ends of justice or to prevent abuse of the process of 


the Court. 


SYNOPSIS 
[s 151.1] Inherent Powers of the Court: [s 151.13] Consolidation of Suits.................. 1644 
Their Nature and Objects............ 1634 | [s 151.14} Not to be Exercised When 
[s 151.2} Amendment to Section 148 Prohibited or Excluded by 
Does not Affect Inherent Power... 1635 the Code or Other Statutes .......... 1645 


[s 151.3] Inherent Powers to Amend 
Decrees and Order ............c.s0000000e 1635 


[s 151.15] Not to be Exercised When 
There are Specific Provisions 


[s 151.4} Dismissal of Appeal Under inahbAtbGes. arti nhs da anik... 1648 
Section 151—Arrticle 122 [s 151.16] To be Exercised Only for the 
Limitation Act, 1963 Epis: of Jwstte sisar asan. Sas. 1652 
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[s 151.12] Settled Mite E, TA 1643 
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[s 151.1] Inherent Powers of the Court: Their Nature and Objects 


The Code of Civil Procedure, 1908 (CPC) is not exhaustive,”** the simple reason being 
that the legislature is incapable of contemplating all the possible circumstances, which may 
arise, in future litigation, and consequently, for providing the procedure for them.” The 
principle is well-established that when the CPC is silent regarding a procedural aspect, the 
inherent power of the court can come to its aid to act ex debito justitiae for doing real and 
substantial justice between the parties.” The court has, therefore, in many cases, where the 
circumstances so require, acted upon the assumption of the possession of an inherent power to 
act ex debito justitiae, and to do real and substantial justice for the administration, for which 
alone, it exists.” However, the power, under this section, relates to matters of procedure. If the 
ordinary rules of procedure result in injustice, and there is no other remedy, they can be broken 
in order to achieve the ends of justice.””* The law cannot make express provisions against all 
inconveniences such that their dispositions express all the cases that may possibly be covered. 
It is, therefore, the duty of a judge to apply them, not only to what appears to be regulated by 
their express provisions, but also to all the cases to which they can be justifiably applied, and 
which appear to be comprehended, either within the express provisions of the law or within the 
consequences that may be gathered from it.” It is well settled that the provisions of the Code 
are not exhaustive, for the simple reason that the legislature is incapable of contemplating all 
the possible circumstances which may arise in future litigation and consequently for providing 
the procedure for them.” 


The section, however, does not confer any powers, but only indicates that there is a power 
to make such orders as may be necessary for achieving the ends of justice, and also to prevent 
an abuse of the process of the court.” The court is not powerless to grant relief when the 
ends of justice and equity so demand, because the powers vested in the court are of a wide 
scope and ambit.” “The inherent power,” as observed by the Supreme Court in Raj Bahadur 
Ras Raja v Seth Hiralal?” “has not been conferred on the court; it is a power inherent in 
the court by virtue of its duty to do justice between the parties before it”. Lord Cairns in 
Roger v Comptoir D” Escompts De Parið”? has stated: 

One of the first and highest duties of all, Courts is to take care that the act of the court 


does no injury to any of the suitors and when the expression ‘Act of the court’ is used it does 
not mean merely the act of the primary court, or of any intermediate court of appeal, but 
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the act of the court as a whole from the lowest court which entertains jurisdiction over the 
matters up to the highest court which finally disposes of the Case. 


Discretion vested in the court is dependant upon various circumstances, which the court 
has to consider.” Discretionary power under section 151 of Code of Civil Procedure, 1908, 
can be exercised also on an application filed by the party.*”° 


It could also be exercised in order to stall the dilatory tactics adopted in the process of 
hearing a suit, and to do real and substantial justice to the parties to the suit.*°! 


[s 151.2] Amendment to Section 148 Does not Affect Inherent Power 


See notes under the same heading in section 148. 


[s 151.3] Inherent Powers to Amend Decrees and Order 


See notes under the same heading in section 152. 


[s 151.4] Dismissal of Appeal Under Section 151—Article 122 Limitation Act, 
1963 is Applicable 


The appeal was ordered to be dismissed on the ground that the persons interested to 
prosecute the appeal had not moved within time. The dismissal for non-prosecution of the 
appeal by persons interested in the matter could only be under section 151 of the CPC and not 
under any other provision of O XLI of the CPC. If an appeal is dismissed under section 151 of 
the CPC, Article 122 of the Limitation Act would have no application because when a court 
makes an order under section 151, it is implicit that such a court has the power to entertain an 
application to set aside its order made under section 151. The power exercised under section 
151 is ex debito justitiae. An application invoking the inherent power of the court under section 
151 is not one which a party is required to make under any provisions of the CPC for setting in 
motion the machinery of the court. Thus, Article 122 of the Limitation Act has no application 
to such an application. 


If that be the correct position, an application for restoration of the appeal would be not by a 
party to the proceedings and will not fall within the scope of Article 122 but under Article 137 
of the Limitation Act.” Legal opinion can’t be provided in an application under section 151 


GPG 


[s 151.5] This Section and O XXXIX, Rules 1 and 2 


It is settled principles of law that discretion conferred under O XXXIX, rules 1 and 2 of 
the CPC in granting or refusing temporary injunction is discretionary and like other cases of 
discretion is vested in courts which is to be exercised in accordance with reasons and sound 
judicial principles. The sound and judicial principles which govern the exercise of discretion 
conferred under O XXXIX rules 1 and 2, of the CPC upon trial courts are to the effect 


that a person who seeks a temporary injunction must satisfy the court, first that there is a 
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serious question to be tried in suit to dispel cloud of doubt relating to his entitlement and 
there is probability of plaintiff being entitled to the relief sought by him. Secondly, the court's 
interference is necessary to protect him from threatened species of injuries enumerated under 
O XXXIX, rules 1 and 2, which the court considers irreparable before his legal right, can 
be established on trial. Lastly, the comparative inconvenience which is likely to ensue from 
withholding temporary injunction would be greater than that which is likely to arise from 
granting it. Prima facie case is not to be confused with title of the plaintiff which is to be 
established on evidence but it would be sufficient if substantial question at first sight needs 
investigation and decision whereas irreparable injury does not mean that there must be no 
physical possibility of compensating the injuries but it means only that injuries cannot be 
compensated in terms of money. In ascertaining the balance of convenience, the courts are 
to weigh and compare the substantial mischief that is likely to be done to the plaintiff, if 
injunction is refused. It is held that while courts are considering balance of convenience, the 
courts are also required to keep in mind the public convenience as well. It is well to remember 
that aforesaid three ingredients are to be proved on affidavits as envisaged under O XXXIX, 
rule 1. The power given to courts to act on affidavits is not subject to the provisions of O XIX, 
rules 1 and 2.°% 


It is further to be imbibed that all of the three conditions precedent must co-exist for 
granting temporary injunction under O XXXIX, rules 1 and 2. If any of them is missing, then 
temporary injunction applied for is to be rejected. It would be expedient to mention here that 
in the peculiar facts and circumstances of a case, in rarest of rare cases, if interest of justice so 
demands that property in dispute deserves to be preserved in its present condition till clouds of 
doubt are dispelled by deciding the suit on merit, in such cases temporary injunction can also be 
granted under section 151, which provides that nothing in the CPC shall be deemed to limit or 
otherwise affect the inherent power of the court to make orders necessary in the ends of justice. 
The inherent power has not been conferred upon the court but it is inherent by virtue of its 
duties to do justice between the parties. Therefore, in those cases where granting of temporary 
injunction is found to be imperative in the interest of justice even if any of the conditions 
precedent mentioned hereinabove is missing, the court can grant temporary injunction in 
exercise of its power under section 151. It is held that even if an application for temporary 
injunction under O XXXIX, rules 1 and 2 is rejected, even then the plaintiff can move fresh 
application under section 151 with a distinction that in case temporary injunction is granted 
under O XXXIX, rules 1 and 2, then miscellaneous appeal is maintainable under O XLIII, rule 
1 of the CPC, but if an injunction is granted under section 151 then no miscellaneous appeal 
would be maintainable, only revision would be entertainable under section 115 of the CPC.®5 


The courts it has been held, have inherent jurisdiction to issue temporary injunction in 
circumstances, which are not covered by the provisions of O XXXIX. However, inherent 
jurisdiction can be exercised by the court only, which it considers necessary for the ends of 
justice.*°° 


Where in a suit for recovery of money and for declaration as secured creditor, an application 
for restraining the defendant from alienating the property was filed. It was held by a Division 
Bench of the Calcutta High Court that injunction cannot be granted merely because the 
plaintiff has sought permanent injunction, when it was not the case of the plaintiff that the 
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defendant secured any of its properties for the alleged transaction out of which the money had 
become due. It was further held that section 151 of the code cannot also be invoked in absence 
of any fraudulent intention on the part of the defendant.” However, a Division Bench of the 
Chhattisgarh High Court that held section 151 can be invoked in rare cases where a litigant 
is not in a position to take recourse to any other remedy. In a case where the plaintiff was 
unable to institute a suit against the Municipal Corporation for want of notice as required 
under section 401 of the Madhya Pradesh Municipal Corporation Act, 1956 (as applicable 
to Chhattisgarh), it was held that in extreme urgency a litigant can file a substantive petition 
under section 151 to seek the relief.*°® 


However, the Madras High Court has held that grant of police aid for execution/ 
implementation of the order of temporary injunction simultaneously by with the order 
granting temporary injunction without recording any reason therefor is not proper. It has been 
observed that the case at that point of time is in the initial stages. Since the entire materials are 
not before the court and the defendants have not entered appearance, the Court is not apprised 
of the full situation. In the circumstances the high court issued guidelines for grant of police 
aid in such cases. 


In a suit for perpetual injunction, where the court decreed the suit with respect to lesser 
area than that claimed by plaintiff, it was held that the plaintiff was not required to withdraw 
the earlier suit under O XXIII, rule 1(3) read with section 151 in order to file a comprehensive 
suit for the whole area. He has every right to file separate suit for the remaining area while 
continuing to have the earlier decree in force.*'° 


Reiterating the principle laid down by the Supreme Court in an earlier decision in Manohar 
Lal Chopra’ case*'' held that section 151 of the code confers power upon the court to grant 
injunction if the matter is not covered by rules 1 and 2 of O XXXIX of the Code. Thus, in a 
suit for partition, where the parties were in possession of separate flats as per mutual agreement 
but there was no demarcated possession according to respective shares of the parties, the 

laintiff, co-owner, cannot during the pendency of the suit dispossess the defendant by putting 
pad-lock. Therefore, the order restoring the parties back to the same position by directing the 
removal of pad-lock did not call for any intervention.*"” 


An owner of a property has an unrestricted right of alienation of his own property 
whichever way he likes and such right cannot be curtailed unless the law provides for putting 
any such restriction on the rights of the owner. Therefore, if the circumstances enumerated in 
O XXXVIII and O XXXIX do not exist, the court in exercise of inherent power cannot pass 
any order the effect of which would be to interfere with the substantive rights of an owner. 
Thus, in a case, where the plaintiff prayed for an order of injunction restraining the owner- 
defendant from transferring or alienating his own property over which the plaintiff had no 
right or for attaching the property, a Division Bench of Calcutta High Court held that such a 
prayer cannot be granted as it will have overriding effect over the substantive right of the owner 
over the said property.” 
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It was held by the Kerala High Court that no contempt proceedings would lie in respect 
of disobedience of an order of temporary injunction passed by a subordinate Court. Order 
XXXIX, rule 2-A of the CPC provides appropriate and adequate remedy. However, it was held 
that inherent powers under section 151 of the code can also be invoked, but contempt petition 


: l 814 
can be filed only in exceptional cases. 


If the applicant did not seek injunction under section 151 but filed that petition under 
O III, rule 1 only even without quoting section 151, CPC, that fact, by itself, may not be a 
ground for dismissing the petition for injunction if the applicant is otherwise entitled to the 
relief of injunction under section 151, because not quoting the correct provision of law is not 
a ground to refuse the relief if the party is entitled to such relief under some other provision 
which is not quoted.*” 


The jurisdiction of a civil court being plenary in nature, if it is seized of a suit, provisions 
contained in section 151 and O XXXIX, rules 1 and 2 are also attracted. It cannot be said 
that even though the civil court has the jurisdiction to entertain a suit and decide the question 
raised therein, it cannot entertain any application for any interim relief or entertain any other 
application for any other purpose. Powers under section 151 being inherent are applicable and 
can be invoked and exercisable by a civil court with respect to the subject matter of the suit 
and similarly power under O XXXIX, rules 1 and 2 of the CPC also being applicable can be 
invoked, applied and exercised with respect to the subject matter of the suit.*'® 


The basic object of the jurisdiction under O IX, rule 1(a) of the CPC or under section 151 
of the CPC is to clothe the civil court with the power to perform its duty to do justice between 
the parties before it.°!” 


Where during hearing of a case arising out of an appeal, a specific undertaking had been 
given by the respondent that he has no intention of selling the property since it is needed 
for necessity and livelihood of the defendant-respondent. Though the court held that it has 
jurisdiction under section 151 of the CPC for granting an order of injunction in favour of the 
plaintiff-appellant, in view of the undertaking given by the defendant-respondent in high court 
that he has no intention of selling the property, any order of injunction is not necessary.*!® 


It is well-settled that when an application for maintenance is submitted in partition suit 
by the plaintiff, in view of the fact that the property is in possession of the defendant and the 
plaintiff is entitled to have maintenance out of the joint family property, such application is 
entertained and decided in view of the provisions of section 151 and not under O XXXIX or 
any other provision. Therefore, as against such order, the miscellaneous appeal is misconceived 
since O XLII is not applicable to such orders.*"” 


[s 151.6] Duty of Court 


It is clear that if there is no specific provision which prohibits the grant of relief sought in an 
application filed under section 151 of the CPC, the courts have all the necessary powers under 
section 151 to make a suitable order to prevent the abuse of the process of court. Therefore, 
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the court exercising the power under section 151 first has to consider whether exercise of 
such power is expressly prohibited by any other provisions of the CPC and if there is no such 
prohibition then the court will consider whether such power should be exercised or not on the 
basis of facts mentioned in the application.*”° 


The mere mention of provision on the heading of the application will not render the 
application liable for rejection. On the contrary the prayer made in the application if found 
to be sound and covered under some other provision of the Code, it will not be treated as 
one made under section 151 CPC. Such application should be considered in the light of its 
otherwise merits by the court.*?! 


A Division Bench of the Delhi High Court has held that in a proceeding for grant of letter of 
administration/probate, the court under its inherent powers is not without jurisdiction to delete 
or expunge material which is scandalous, defamatory or libellous. It was observed that in case 
of deletion of the offending matter from the will, neither the will is altered nor the distribution 
of properties is modified to any extent. When the court grants letters of Administration or 
Probate, the original will is not affected. It is only the letter of Administration or the Probate, 


which are documents in rem, that will not carry the deleted matter which has been obliterated 
from the will.®? 


Where a suit for temporary and mandatory injunction was filed and the plaintiff-tenant was 
in possession on the date of initiation of the suit, but was dispossessed during the pendency of 
the suit, it was held that the court can invoke inherent powers to pass order of restoration of 
possession. It was observed that exercise of inherent powers in such cases not only do substantial 
justice but also restore the confidence of the public in courts.*”* It has been categorically held 
by the Supreme Court that the delay in filing the application for restoration of possession 
under section 151 cannot be the reason for declining relief. 


Where the counsel engaged by the defendant did not appear before the court on the day 
fixed for hearing nor represented to the court about his absence, the court decided to proceed 
ex parte and examined the witnesses present in court and heard arguments and reserved its 
judgment to be pronounced later in the day. Before the pronouncement of judgment the 
counsel for the defendant appeared and prayed for recall of the ex parte order, but the prayer 
was rejected and ex parte decree was passed. The Supreme Court held that in the interest of 
justice the ex parte decree was liable to be set aside.*”° 


It is true that in view of the law laid down by this Court in Arjun Singh (Supra)™ the 
learned District Judge could not have entertained an application under Order IX Rule 7 
C.P.C. We have also no hesitation in observing that counsel of the defendant were not 
careful enough to inform the learned District Judge about their pre-occupation before the 
High Court which prevented them from being present in his Court when the case was 
called for hearing. But the passing of an ex parte decree in a case of this nature is too harsh 
a consequence to be upheld. The defendant cannot be made to suffer an ex parte decree 
particularly when he was not at fault, having duly instructed his counsel to appear before 
the Court of the learned District Judge. 
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We are not delving into the technicalities of the legal question argued before us because 
we are of the view that in the facts of this case the interest of justice demands that the ex 
parte decree be set aside. We appreciate that the learned District Judge could not entertain 
an application under Order IX Rule 7 C.P.C., and even the application under Order IX 
Rule 13 was dismissed as not pressed. But nothing prevented the High Court from setting 
aside the ex parte decree in the appeal preferred against it.°”” 


However, the Rajasthan High Court, following the decision of the Supreme Court in Arjun 
Singh’ case.*** held that where the Court fixed the suit for ex parte hearing and after completing 
the hearing adjourned the same for pronouncement of judgment, O IX, rule 7 would have no 
application and the ex parte order cannot be set aside by invoking O IX, rule 7 or section 151 


of the Code.*”? 


Where a judicial officer dismissed a suit when the order of dismissal was passed due to non- 
arrangement of case file as required by rules. The appellate court made adverse remarks against 
the judicial officer in the appellate order with a direction to place it in the service record of the 
concerned officer. It was held by the Supreme Court that the remarks were uncalled for and 
liable to be expunged.*” P Sathasivam, J speaking for the Bench observed as follows: 

11. We are not undermining the ultimate decision of the High Court in remitting the 
matter to the trial Court for fresh disposal. However, we are constrained to observe that 
the higher Courts every day come across orders of the lower courts which are not justified 
either in law or in fact and modify them or set them aside. Our legal system acknowledges 
the fallibility of the Judges, hence it provides for appeals and revisions. A Judge tries to 
discharge his duties to the best of his capacity, however, sometimes is likely to err. It has to 
be noted that the lower judicial officers mostly work under a charged atmosphere and are 
constantly under psychological pressure. They do not have the benefits which are available 
in the higher courts. In those circumstances, remarks/observations and strictures are to be 
avoided particularly if the officer has no occasion to put forth his reasonings.**' 


The primary duty of a court is to see that truth is arrived at. A party to a civil litigation is 
not entitled to constitutional protections under Article 20 of the Constitution of India. Thus, 
the civil court although may not have any specific provisions in the CPC and the Indian 
Evidence Act, 1872, has an inherent power in terms of section 151 of the CPC to pass all 
orders for doing complete justice to the parties to the suit.* 


[s 151.7] Limits for Exercise of Power 


The court has ample power under section 151 of the CPC to make such orders as may 
be necessary for the ends of justice. But the power must be exercised with caution and due 
diligence with the object to prevent miscarriage of justice or to prevent the abuse of the process 
of court. The limits within which this power is to be exercised has been very vividly summed 
up by the Hon’ble Supreme Court in the case of Nawabganj Sugar Mills Co Ltd v UOI,” In 
paragraph 6 of the judgment, Krishna lyer, J approvingly quoted a passage from Benjamin 
Cardozo's The Nature of the Judicial Process? which is as under: 
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The judge, even when he is free, is still not wholly free. He is not to innovate at pleasure. 
He is not a knight-errant roaming at will in pursuit of his own ideal of beauty or of 
goodness. He is to draw his inspiration from consecrated principles. He is not to yield to 
spasmodic sentiment, to vague and unregulated benevolence. He is to exercise a discretion 
informed by tradition, methodized by analogy, disciplined by system, and subordinated to 
the primordial necessity of order in social life. Wide enough in all conscience is the field of 
discretion that remains.®” 


In Bagai,® the respondent initially filed a suit against the appellant for recovery of certain 
dues along with the interest accrued thereon. Arguments in the suit were concluded and the 
matter was adjourned for judgment. In the meantime, the respondent moved two applications; 
one under O VII, rule 14 read with section 151 and the other under O XVIII, rule 17 read 
with section 151 seeking permission to recall PW-1 for proving certain documents by leading 
his additional evidence. The trial court dismissed both the applications against which a revision 
petition was filed. The high court allowed the revision petition and set aside the order of the 
trial court. The Supreme Court considered the ratio in Vadiraj*” and a subsequent decision 
in KK Velusamy** and conclusively allowed the appeal against the order of the High Court 
and set aside the same and restored the order of the trial court. In KKVéelusamy,*® even after 
considering the principles laid down in Vadiraj™° and taking note of section 151 of the CPC, 
the Supreme Court concluded that in the interests of justice and to prevent abuse of the process 
of the court, the trial court is free to consider whether it was necessary to reopen the evidence 
and if so, in what manner and to what extent. Further, it was observed that the evidence should 
be permitted in exercise of its power under section 151 of the Code. In Bagai, the Supreme 
Court held that at a belated stage and that too after reserving the matter for pronouncement of 
judgment, the plaintiff cannot be permitted to file such applications to fill the lacunae in his 
pleadings and evidence led by him. The court observed: 

After change of various provisions by way of amendment in the CPC, it is desirable 
that the recording of evidence should be continuous and followed by arguments and 
decision thereon within a reasonable time. This court has repeatedly held that courts 
should constantly endeavour to follow such a time schedule. If the same is not followed, 
the purpose of amending several provisions in the Code would get defeated. In fact, 
applications for adjournments, reopening and recalling are interim measures, could be as 
far as possible avoided and only in compelling and acceptable reasons, those applications 
are to be considered. We are satisfied that the plaintiff has filed those two applications 
before the trial court in order to overcome the lacunae in the plaint, pleadings and evidence. 
It is not the case of the plaintiff that it was not given adequate opportunity. In fact, the 
materials placed show that the plaintiff has filed both the applications after more than 
sufficient opportunity had been granted to it to prove its case. During the entire trial, those 
documents have remained in exclusive possession of the plaintiff, still plaintiff has not 
placed those bills on record. It further shows that final arguments were heard on number 
of times and judgment was reserved and only thereafter, in order to improve its case, the 
plaintiff came forward with such an application to avoid the final judgment against it. Such 
course is not permissible even with the aid of Section 151 CPC. 
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[s 151.8] Truth 


The court must be held to have the requisite power even under section 151 of the CPC to 
issue direction either suo motu or otherwise which, according to the court, would lead to the 


truth.*42 


The wife had filed for divorce on the ground of impotency. To ascertain the truth, a medical 
examination of the husband was necessary. Therefore, the court invoking its inherent powers 
can direct for the medical examination of the husband. It will not infringe the fundamental 
right of the husband under Articles 21 or 20(3) of the Constitution.**? 


[s 151.9] Due Diligence 


Though there is no limitation for applying under this section, the party invoking inherent 
jurisdiction, has to be diligent and also should not be guilty of laches.* 


[s 151.10] Suppression or Concealment 


If the discretion is exercised by suppression or concealment, the same must be withdrawn 
and the benefit recalled.*” 


[s 151.11] Stay of Suit 


To get the order of stay of a suit on the ground of abuse of process, the applicant must 
show that plaintiff would not succeed but that he could not possibly succeed on the basis of 
the pleadings and in the circumstances of the case. In other words, the defendant would be 
required to show a very strong case in his favour. The power would be exercised by the court 
if defendant could show to the court that the action impugned is frivolous, vexatious or is 
taken simply to harass the defendant or where there is no cause of action in law or in equity. 
The power of the court restraining the proceedings are to be exercised sparingly or only in 
exceptional cases. The stay of proceedings is a serious interruption in the right, that a party 
has to proceed with the trial to get it to its legitimate end according to substantive merit of his 
case. The court to exercise the power to stay the proceedings has to keep in mind that a positive 
case has been made out by the defendant whereby the court can reach to the conclusion that 
proceedings, however, indicate an abuse of the process of court.*“ 


Where an application was filed under the Allahabad High Court Rules (1952) read with 
section 151 of the Code for recall of an ex parte interim order of stay, it was held by the 
Allahabad High Court that it was neither proper nor permissible under the Rules of the Court 
when other procedure for getting the said ex parte interim order vacated is provided.*“” 


In a civil suit damages were claimed by the plaintiff for the loss suffered by the plaintiff due 
to publication of some allegedly defamatory news. A criminal case was also pending in respect 
of the said alleged defamation, where the same set of facts were relied upon. However, the facts 
in the criminal case were simple and no complicated question of fact or law was involved. It 
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was held by the Orissa High Court that no prejudice is likely to be caused if both cases are 
proceeded with simultaneously. The refusal to stay civil suit till the disposal of the criminal case 
was held to be proper.*# 


[s 151.12] Settled Matters 


The inherent powers cannot be used to reopen the settled matters. These powers cannot be 
resorted to when there are specific provisions in the Act to deal with the situation. It would be 
an abuse to allow the reopening of the settled matter after nearly four decades in the purported 
exercise of inherent powers.**” 


The petitioners filed an application under O XXI rule 90 of the CPC to set aside the 
auction sale. The application was rejected and therefore the application to set aside the sale 
under section 151 was not maintainable. The Supreme Court in Nainsingh v Koonwarjee,*”° 
emphasised that the court is not to exercise inherent power if the order can be challenged under 
the provisions of the CPC. The application of the petitioners in the facts and circumstances of 
the case under section 151 was not maintainable.*”! 


Where order allowing amendment of plaint was absolutely clean and unambiguous, the 
court has no inherent power to review its decision duly pronounced.*” 


A government officer of Haryana filed successive writ petitions under Article 226 of the 
Constitution regarding his retiral benefits on voluntary retirement and both of them were 
dismissed and the order attained finality. Thereafter, he files a miscellaneous application under 
section 151 of the Code which was entertained by the high court and allowed. On appeal by 
the state, the Supreme Court held that when orders have been passed and they have attained 
finality, the matter cannot be reopened by filing miscellaneous petition.’ LS Patna, J, speaking 
for the Bench, observed or follows: 


It is well-settled that the relief granted by the courts must be seen to be logical and 
tenable within the framework of the law and should not incur and justify the criticism that 
the jurisdiction of the courts tend to degenerate into misplaced sympathy, generosity and 
private benevolence. It is essential to maintain the integrity of the legal reasoning and the 
legitimacy of the conclusions. The possession of powers under section 151, CPC, by the 
Court, itself is not sufficient, it has to be exercised in accordance with law. The orders of 
the Courts must emanate logically from legal findings and the judicial results must be seen 
to be principled and supportable on those findings.*™ 


The Bench in the above case quoted a passage from its earlier decision in Brahm Dutt 
Sharma’ case,” where in it has been stated as under: 


10. The High Court’s order is not sustainable for yet another reason. Respondents’ writ 
petition challenging the order of dismissal had been finally disposed of on August 10, 1984, 
thereafter nothing remained pending before the High Court. No miscellaneous application 
could be filed in the writ petition to revive proceedings in respect of subsequent events after 
two years. If the respondent was aggrieved by the notice dated January 29, 1986 he could 
have filed a separate petition under Art. 226 of the Constitution challenging the validity 
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of the notice as it provided a separate cause of action to him. The respondent was not 
entitled to assail validity of the notice before the High Court by means of a miscellaneous 
application in the writ petition which had already been decided. The High Court had no 
jurisdiction to entertain the application as no proceedings were pending before it. The High 
Court committed error in entertaining the respondent's application which was founded on 
a separated cause of action. When proceedings stand terminated by final disposal of writ 
petition it is not open to the Court to reopen the proceedings by means of a miscellaneous 
application in respect of a matter which provided a fresh cause of action. If this principle 
is not followed there would be confusion and chaos and the finality of proceedings would 


cease to have any meaning. 


[s 151.13] Consolidation of Suits 


The Code of Civil Procedure, 1908 does not specifically speak of consolidation of suits but 
the same can be done under the inherent powers of the court flowing from section 151 of the 
CPC. Unless specifically prohibited, the civil court has inherent power to make such orders 
as may be necessary for the ends of justice or to prevent abuse of the process of the court. 
Consolidation of suits is ordered for meeting the ends of justice as it saves the parties from 
multiplicity of proceedings, delay and expenses. Complete or even substantial and sufficient 
similarity of the issues arising for decision in two suits enables the two suits being consolidated 
for trial and decision. The parties are relieved of the need of adducing the same or similar 
documentary and oral evidence twice over in the two suits at two different trials. The evidence 
having been recorded, common arguments need be addressed followed by one common 
judgment. However, as the suits are two, the court may, based on the common judgment, draw 
two different decrees or one common decree to be placed on the record of the two suits% 


However, where none of the circumstances enumerated by the Supreme Court in the | 
Chitivalasa Jute Mills case (supra) appear, the Court cannot exercise its inherent powers to 
order consolidation of suits. Thus, where four different suits were filed for recovery of money, 
but there was no substantial similarity between parties, the issues involved were between 
different parties, cause of action arose on different dates and even burden of proof was on 
different persons, it was held by the Rajasthan High Court that the rejection of the prayer for 
consolidation was proper.**” 


To consolidate suits and appeals,” including appeals to His Majesty in Council;*” even 
without the consent of the parties;*® to order joint trial of suits. 
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Where parties in two suits on which consolidation was sought are different, documents on 
basis of which cases are fought are of different dates, in both cases, plaintiff’s evidence had been 
recorded separately, the application was filed when defendants had to start recording evidence 
in their respective case, consolidating them would result in misjoinder of parties and evidence, 
further, application being at late stage, consolidation was denied.* 


[s 151.14] Not to be Exercised When Prohibited or Excluded by the Code or 
Other Statutes 


It is well-settled that when a power is to be exercised by a civil court under an express 
provision, the inherent power cannot be taken recourse to. 


An application under section 5 of the Limitation Act, 1963 is not maintainable in a 
proceeding arising under O XXI of the CPC. Application of the said provision has, thus, 
expressly been excluded in a proceeding under O XXI of the CPC. In that view, even an 
application under section 5 of the Limitation Act was not maintainable. A fortiori for the said 
purpose, inherent power of the court cannot be invoked.*® 


A court has no inherent powers to do that which is prohibited by the Code. Thus, a court 
has no power, after the judgment is signed, to alter or to add to it, as, doing so, would be in 
direct contravention of the provisions of O XX, rule 3.8 Further, this section does not invest 
in the court, jurisdiction over matters which are excluded from its cognizance. Thus, a court 
cannot, under this section, entertain a suit relating purely to a question of caste, such a suit 
not being of a civil nature*® (see section 9 above); or entertain a rent suit which by special 
law, can be tried only by a revenue court.*®° When a purchaser through a court auction fails to 
make the deposit in accordance with O XXI, rule 85, the court cannot, in the exercise of its 
inherent powers, give him relief against forfeiture of the deposit, as provided in O XXI, rule 
86°77 or extend time of 15 days prescribed under O XXI, rule 85 regarding deposit of amount 
of auction money. Where an auction sale has been confirmed under O XXI, rule 92, the 
court thereafter has no inherent powers to set it aside on the ground of fraud, since O XXI, 
rule 90 contains a special provision with reference to it.® The court also cannot ignore the 
provisions of the law of limitation by appealing to this section.” With reference to section 14 
of the Limitation Act, the Privy Council said: 

In their Lordships’ opinion it is impossible to hold that in a matter which is governed 
by the Act an Act which in some respects gives the court a statutory discretion there can 


be implied in the court outside the limits of the Act a general discretion to dispense with 
its provisions.” 
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The court cannot, by the exercise of its inherent powers extend the period of limitation 
on any grounds of equity and justice.” Where an appeal was filed without impleading the 
necessary parties, it was held that the inherent powers, under this section could not be invoked 
in order to revive the appeal against them.*”* The court cannot, in the exercise of its inherent 
jurisdiction, set aside an ex parte decree, where the case does not satisfy the requirements 
of O IX, rule 13.8% Where, however, the application under O IX, rule-13, is dismissed in 
default the order dismissing the application must be treated as one under section 151, and 
when restoration of such an application is sought, the same could be allowed under the same 
provision.’ The court also cannot in the exercise of its inherent jurisdiction, set aside an ex 
parte decree, after the expiry of the period of limitation.*”° If the plaint is rejected, and the 
plaintiff does not take steps, within the limitation period, to set aside the order by an appeal, 
the court has no right to do the same under section 151 and deprive the defendant of a 
valuable right.*”” The court also will not sanction a procedure, which is not authorised by the 
Code, the law of Arbitration, or the Oaths Act, 1969.%° 


It has been held that an application under O IX, rule 13 cannot be filed by a person who 
was not initially a party to the proceedings and inherent powers under section 151 can be 
exercised by the court to redress grievances for which no remedy is provided under the CPC. 
In the event that an order has been obtained from the court by playing fraud upon it, appellate 
court can recall the said order on the application of the person aggrieved. Where fraud has been 
committed upon a party, it has the right to get the said judgment or order set aside, by filing 
an independent suit.’”? The court stated that section 151 is not a substantive provision that 
confers the right to get any relief of any kind, but is a mere procedural provision which enables 
a party to have the proceedings of a pending suit conducted in manner that is consistent with 
justice and equity. The Supreme Court has laid down following circumstances where power 
under section 151 can be used:- 

(i) Inherent powers cannot be used to re-open settled matters. The inherent powers 
of the court must, to that extent, be regarded as abrogated by the legislature. A 
provision barring the exercise of inherent power need not be express, it may even 


be implied. 


(ii) Inherent power cannot be used to restrain the execution of decree at the instance 
of one who was not a party to suit. 


(iii) The consolidation of suit can be done in exercise of the inherent power since the 
same has not been provided for under any of provisions of the Code. It can be 
done in exercise of the powers under section 151 of the Code, where a common 
question of fact and law arise therein, and the same must also not be a case of 
misjoinder of parties. The non-consolidation of two or more suits is likely to 
lead to a multiplicity of suits being filed, leaving the door open for conflicting 
decisions on the same issue, which may be common to the two or more suits 
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(iv) 


(v) 


(vi) 


that are sought to be consolidated. Non-consolidation may, therefore prejudice a 
party, or result in the failure of justice. 


In exceptional circumstances, the court may exercise its inherent powers, apart 
from order 9 of the Code to set aside an ex parte decree. An ex parte decree 
passed due to the non-appearance of the counsel of a party, owing to the fact 
that the party was not a fault, can be set aside in an appeal preferred against it. 
So is the case, where the absence of a defendant is caused on account of mistake 
of the court. An application under section 151 will be maintainable, in the event 
that an ex parte order has been obtained by fraud upon the court or by collusion. 
The provisions of order 9 may not be attracted, and in such a case the court may 
either restore the case, or set aside the ex parte order in the exercise of its inherent 
powers. There may be an order of dismissal of a suit for default of appearance of 
the plaintiff, who was in fact dead at the time that the order was passed. Thus, 
where a court employs a procedure to do something that it never intended to 
do, and there is miscarriage of justice or an abuse of the process of court, the 
injustice so done must be remedied, in accordance with the principle of actus 
curiae neminem gravabit, an act of the court shall prejudice no person. 


Inherent powers maybe exercised ex debito justitiae in those cases, where there is no 
express provision in Code. The said powers cannot be exercised in contravention 
of, or in conflict with, or upon ignoring express and specific provisions of the 
law. In view of the several decisions of the Supreme Court reiterating it, the law 
on this issue stands crystallised to the effect that the inherent powers enshrined 
under section 151 can be exercised only where no remedy has been provided for 
in any other provision of the Code. In the event that a party has obtained a decree 
or order by playing a fraud upon the court, or where an order has been passed by 
a mistake of the court, the court may be justified in rectifying such mistake, either 
by recalling the said order, or by passing any other appropriate order. However, 
inherent powers cannot be used in conflict of any other existing provision, or in 
case a remedy has been provided for by any other provision of Code.**° 


In the event that a fraud has been played upon a party, the same may not be a case 
where inherent powers can be exercised. 


It was further held as follows: 


(i) 
(ii) 


(iii) 


(iv) 


(v) 


An application under order 9 rule 13 of the Code cannot be filed by a person who 
was not initially a party to the proceedings. 


Inherent powers under section 151 can be exercised by the court to redress only 
such a grievance, for which no remedy is provided for under the Code. 


In the event that an order has been obtained from the court by playing fraud 
upon it, it is always open to the court to recall the said order on the application of 
the person aggrieved, and such power can also be exercised by the appellate court. 


Where the fraud has been committed upon party, the court cannot investigate 
such a factual issue, and in such an eventuality, a party has the right to get the said 
judgment or order set aside, by filing an independent suit. 


A person aggrieved may maintain an application before the land acquisition 
collector for reference under section 18 or 30 of the Land Acquisition Act, 1894, 
but cannot make an application for impleadment or apportionment before the 
reference court. 


1647 


There is no provision under the Hindu Adoption and Maintenance Act, 1956 for granting 
interim maintenance. When a claim is made for maintenance by filing a suit or appropriate 
proceeding, it takes reasonable time in ordinary course to adjudicate that claim. Till such 
time the parties cannot be asked to starve. Although there is no appropriate provision for 


880. See also Mohit v State of UP AIR 2013 SC 2248 : (2013) 7 SCC 789 : 2013 (7) SCR 86 : JT 2013 (9) 205. 
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seeking interim maintenance, there is no prohibition in the statute for grant of such interim 
maintenance. Therefore, section 151 can be invoked for claiming interim maintenance 


pal se a 
pending adjudication of the claim in the main proceeding. 


The petitioners had challenged an order passed by the trial court granting an extension 
of time for payment of deposit of court fees by invoking inherent powers under section 151 
CPC. The Hon’ble Bombay HC held appeal is most appropriate remedy against the order 
rejecting the plaint however, held that when there is no challenge to the demanded court fees, 
an application simplicitor seeking extension of time to pay such court fees can be filed under 


section 151 CPC.3” 


Under rule 1 of O VIII, the time to file written statement has been limited to thirty days 
from the date of service of summons though it can be extended by the Court for reasons to be 
recorded in writing, but not beyond ninety days. The Himachal Pradesh High Court has held 
that such period cannot be extended further by the court even under its inherent powers under 
section 151 or under section 148 of the Code.**? 


A remand of the entire case to the trial court for the purposes of taking additional evidence 
and then disposing it off according to law, would not be valid, it being in contravention of the 
specific provisions of O XIV, rules 27 and 28.8% Similarly, a court cannot, in the exercise of the 
powers under this section, compel a person to undergo a medical examination,*” nor can it 
compel an arbitrator to enter into a reference, such an order not being envisaged by section 28 
of the Arbitration Act.**° Further, the court cannot exercise inherent suo motu powers in 
any proceedings under Arbitration and Conciliation Act, 1996, which is not permitted to 
be interfered with by the court,** nor can it grant an injunction restraining execution of a 
decree which provides for the demolition of a portion of a wall, as, such demolition is neither 
“damage” nor “waste” within the meaning of O XXXIX, rules 1 and 2.8 But, the mere fact that 
the application of the defendants was filed under section 151 would not come in the way of 
the court granting an injunction under O XXXIX, rule 1 (a).** The provisions in the Rent Act 
and O XV, rule 5 of the Code, for striking off the defence cannot be defeated by invoking the 
inherent powers of the court. This is so because, the special provision must override the general 
provision.*”° Similarly, where the Representation of the People Act prohibits condonation in 
filing of a petition, the same cannot be cured by exercising the inherent powers in the interests 
of justice.*?! 


[s 151.15] Not to be Exercised When There are Specific Provisions in the Code 


In the case of Manohar Lal Chopra v Rai Bahadur Rao Raja Seth Hiralal*? it has been held 
that inherent jurisdiction of the court to make orders ex debito justitiae is undoubtedly affirmed 
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by section 151 but that jurisdiction cannot be exercised so as to nullify the provisions of the 
CPC. Where the CPC deals expressly with a particular matter, the provision should normally 
be regarded as exhaustive.” 


Section 151 of the CPC gives inherent power to the court to make such order as may be 
necessary for the ends of justice or to prevent abuse of the process of the court, however same 
is required to be exercised by the court, normally, when there is no other statutory remedy 
available to the parties to redress their grievance or to prevent abuse of the process of the court. 
Whenever there is a statutory provision remedy provided under the CPC or statute, parties 
to the litigation are required to exhaust those remedies and in such situation, the court is not 
expected to exercise inherent powers.*™ 


An application was filed by the judgment-debtor for setting aside auction sale in execution 
of a decree. The said application was filed under section 151 of the Code on the ground 
of want of notice and mis-description of the property. It was held by the Andhra Pradesh 
High Court that the stand of the judgment-debtor that he came to know about the execution 
proceedings only when the warrant of delivery was issued does not appear to be bona fide. 
Moreover, allowing him to raise such objection by invoking section 47 or 151 would amount 


to circumventing the regular provision of O XXI, rule 90 of the Code.*” 


In a suit for specific performance of agreement to sell land, one of the defendants died 
during the pendency of the suit and his legal heirs, who were minors, were brought on the 
record. Against the decree passed in favour of the plaintiff, the minor heirs, who had attained 
majority did not choose to file an appeal to assert their right nor did they choose to file cross 
objection in the appellate court. That being so, the decree cannot be challenged by the said 
legal heirs through a petition under section 151 of the Code in the appellate court.*” 


In a case under the UP Imposition of Ceiling on Land Holdings Act, 1961, where the order 
under the Act had not been challenged in appeal provided under section 12 of the said Act, the 
Supreme Court held that inherent power cannot be exercised for the benefit of the litigant who 
has remedy under the relevant statute. Thus, application filed under section 151 long after the 
period provided for filing appeal under the Act was held as not maintainable.*”’ Dr Pasayat, J, 
speaking for the Bench in the above case, explained the principles underlying the exercise of 
inherent powers in the following words: 


in matters with which the CPC does not deal with, the Court will exercise its inherent 
power to do justice between the parties which is warranted under the circumstances and 
which the necessities of the case require. If there are specific provisions of the CPC dealing 
with the particular topic and they expressly or by necessary implication exhaust the scope 
of the powers of the court or the jurisdiction that may be exercised in relation to a matter, 
the inherent powers of the Court cannot be invoked in order to cut across the powers 
conferred by the CPC. The inherent powers of the Court are not to be used for the benefit 
of a litigant who has remedy under the CPC. Similar is the position vis-a-vis other statutes. 
The object of section 151, CPC is to supplement and not to replace the remedies provided 
for in the CPC. Section 151, CPC will not be available when there is alternative and the 
same is accepted to be a well-settled ratio of law.” 
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For transfer of civil cases, inherent powers of the court under section 151 of the Code 
cannot be invoked.*” Explaining the law in this regard, CK Thakker, J, speaking for the 
Bench, observed as follows: 


It is settled law that inherent powers may be exercised ex debito justitiae in those cases, 
where there is no express provision in the code. The said power cannot be exercised in 
contravention or in conflict of or ignoring express and specific provision of law. Since 
the law relating to transfer is contained in Sections 22 to 25 of the Code, and: they are 
exhaustive in nature, section 151 has no application.” 


Inherent jurisdiction must be exercised, subject to the rule that, if the Code does contain 
specific provisions, which could meet the necessities of the case in question, such provisions 
should be followed, and the inherent jurisdiction must not be invoked.” Such provisions need 
not be express, they may be implied, or even implicit, from the very nature of the provisions 
made for the contingencies to which they relate.” Accordingly, where certain orders are passed 
in the suit, and the suit is thereafter disposed off, an application under this section, challenging 
those orders as being without jurisdiction, and for the restoration of the suit, is incompetent, 
there being a specific remedy under the Code, by way of an appeal or a review.” It is only 
when there is no clear provision in the Code, that inherent jurisdiction can be invoked.” In 
such a case, the court may devise a procedure, which would be permissible under the law, for 
achieving the ends of justice.” 


In Ram Chand & Sons Sugar Mills Put Ltd v Kanhayalal Bhargav, the Supreme Court 
in this connection, observed that, the inherent power of the court “is in addition to and 
complimentary to the powers expressly conferred under the CPC; but that power will not 
be exercised if its exercise is inconsistent with, or comes into conflict with any of the powers 
expressly or by necessary implication conferred by the other provisions of the Code. If there 
are express provisions exhaustively covering a particular topic, they give rise to a necessary 
implication that no power shall be exercised in respect of the said topic otherwise than in the 
manner prescribed by the said provisions. Whatever limitations are imposed by construction 
on the provisions of section 151 of the Code, they do not control the undoubted power of the 
court to make a suitable order to prevent the abuse of the process of the court.” Thus, inherent 
powers of the court, would not include a power of revision under section 115 of the Code, even 
in cases to which that section is not applicable.*” Similarly, in view of the express provision in 
O XXXVII, rule 4, for setting aside a decree passed under that Order, an application to do so, 
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under this section, would be untenable.’ Also, this section cannot be resorted to in order to 
avoid the application of O I, rule 10, when an application under that rule has been rejected.”” 
If relief can properly be obtained in a separate suit, there is no justification for invoking section 
151,°° and the court will not by virtue of its inherent jurisdiction, amend a consent decree 
on the ground of fraud,’ unless the fraud is a fraud upon the court;”? or set aside a consent 
decree on the ground of coercion, there being a suitable remedy by way of a suit.” A court 
cannot make use of the special provisions of this section, where the applicant has his remedy 
provided elsewhere in the Code, and has neglected to avail of the same.” However, there is a 
reported case, in which, an order dismissing a suit under O XI, rule 21, was set aside by the 
court, in its inherent jurisdiction, on the ground that an appeal would be a more costly or a 
non-efficacious remedy.”"” 


The inherent powers cannot be used to reopen the settled matters. These powers cannot be 
resorted to when there are specific provisions in the Act to deal with the situation.”"® 


While considering the scope of the powers of the court under this section one has to bear 
in mind the decision of the Supreme Court,’ wherein it was held that: 
Under the inherent power of Courts recognised by Section 151, Code of Civil Procedure 
1908, a Court has no power to do that which is prohibited by the Code. Inherent 
jurisdiction of the Court must be exercised subject to the rule that if the Code does not 
contain specific provisions which would meet the necessities of the case, such provisions 
should be followed and inherent jurisdiction should not be invoked. Further, the power 


under s 151 of the Code cannot be exercised as an appellate power. 


Therefore, once it is clear that the civil court cannot deal with the matter pertaining to the 
execution of the decrees passed in the partition suits in relation to the estate which are subjected 
to revenue to the government, it is evident that the matters pertaining to the execution of such 
decrees cannot be dealt with under the exercise of inherent powers under section 151." 
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[s 151.16] To be Exercised Only for the Ends of Justice 


No order should be made, under this section, unless it is necessary for achieving the ends 
or to prevent abuse of the process of the court.”’” Even though the order is without 
jurisdiction, the powers under section 115, CPC may not be exercised. The powers under 
section 115 are intended to be exercised with a view to subserve and Not to defeat the ends 
of justice. Where the order of the court below is in the interest of justice, the high court can 
refuse to interfere under section 115, even if the court below has no jurisdiction to pass such 
an order. The interference in revision is discretionary and should be exercised only in the 
interest of justice and not in a case where interference is against the interest of justice.””° The 
Patna High Court restored, under this section, a suit which, through the mistake of the court, 
was dismissed on the failure of both the parties to appear. The high court held that, the fact 
that the dismissal could be revised or reviewed under O XLVII, should not come in the way 
of exercising power under this section.’ Likewise, interference on the ground of safeguarding 
the interests of the minor, as envisaged by section 31 of the Guardians and Wards Act, 1890 
was held necessary, where the court had granted permission to the guardian to sell the minor's 
properties, without giving notice to the minor's other relations, or fixing the approximate 
price, or directing the sale to be by way of public auction.”” 


The Supreme Court has held, that where the high court has refused to answer a reference 
under section 66(1) of the Income Tax Act, 1922 (Now repealed by the Income Tax Act, 1961) 
on a default to appear by the assessee, the High Court does not become functus officio on 
passing such an order, and can restore the reference and hear it again on merits, if the assessee 
shows sufficient cause for his default. There is no provision in the Act preventing the high 
court from recalling its earlier order and hearing the reference again on merits. Such a course 
is necessary in order to prevent gross injustice.” The mere fact that there is no other remedy, 
would not attract the application of this section.” 


of justice, 


The first case in which this section was considered by the Privy Council was Sabitri v Savi.” 
In that case, the High Court of Calcutta dismissed an appeal under O XLI, rule 10, which 
provides that, upon a failure to comply with an order for the security for costs, the court 
shall dismiss the appeal. On an appeal to the judicial committee, it was contended that the 
court had inherent powers under this section, to give the appellant an opportunity to make 
an application for leave to continue to appeal in forma pauperis. Referring to this contention, 
their Lordships stated: 
A further point is taken, that s 151 of the Code of Civil Procedure 1908, preserves 
the inherent powers of the court to make such orders as may be necessary for the ends of 
justice, and to this general saving section appeal is made to take the present case out of the 
operation of the orders and rules, if they are applicable to Letters Patent appeals. How far a 
mere general saving clause gives power in effect to refuse to apply an appropriate rule, made 
in the exercise of other powers of the court and having statutory force, is another question, 


but for present purposes it is enough to say that in the terms of the section the inherent 
powers saved are such as are used to secure the ends of justice. 
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In the end, their Lordships came to the conclusion, on the basis of the material before them, 
that justice did not require that the appellant should be assisted in prosecuting the appeal 
before the high court, and they also confirmed the order of the high court. The Bombay High 
Court has stated that the section should be applied with great caution, and that a court cannot, 
under this section, restore an application under O XXI, rule 89, which had been dismissed for 
default of appearance.” However, where the ends of justice require it, the court has inherent 
powers to make such orders, as it may deem proper. Accordingly, the Mysore High Court 
granted an interim injunction, in the interests of justice, though the case did not strictly fall 
under O XXXIX.°”” The inherent powers of the court under section 151, CPC have been 
saved, and nothing prevents the court from receiving the documents in exercise of its inherent 
power, in the absence of any express prohibition to that effect in the CPC.8 


In a case where the husband doubted the paternity of the child which was born after seven 
months of marriage, it was held by the Madhya Pradesh High Court that matrimonial ties are 
based on fundamental rights of trust and healthy regard for each other. As such DNA test of 
the child would lay to rest unnecessary doubt created in the mind of the husband.’ While 
arriving at the above conclusion, the high court has quoted with approval a passage from the 
decision of the Supreme Court in Banarsi Dass v Teeku Dutta,” which is as follows: 

We may remember that Section 112 of the Evidence Act was enacted at a time when the 
modern scientific advancements with deoxyribonucleic acid (DNA) as well as ribonucleic 
acid (RNA) test were not even in contemplation of the legislature. The result of a genuine 
DNA test is said to be scientifically accurate. But even that is not enough to escape from 
the conclusiveness of Section 112 of the Evidence Act e.g. if a husband and wife were 
living together during the time of conception but the DNA test revealed that the child 
was not born to the husband, the conclusiveness in law would remain irrebuttable. This 
may look hard from the point of view of the husband who would be compelled to bear the 
fatherhood of a child of which he may be innocent. But even in such a case the law leans 
in favour of the innocent child from being bastardised if his mother and her spouse were 
living together during the time of conception. Hence the question regarding the degree of 
proof of non-access for rebutting the conclusiveness must be answered in the light of what 
is meant by access or non-access as delineated above. 


In a suit relating to alleged encroachment of cremation ground by defendant, the evidence 
on behalf of the plaintiff had closed, but he wanted to recall a witness for marking documents 
which were not traceable earlier. It was held that the documents were public documents and 
were of vital importance. Therefore, permission to recall witness and get the documents marked 


should be granted under O XXVIII, rule 17 read with section 151 of the Code.””! 


In asuit for delivery of immoveable property, the suit was dismissed by the trial court and the 
high court. However, the Supreme Court allowed the appeal reversing the judgment and decree 
of the trial court and the high court. In the meantime the judgment-debtors had taken over the 
possession. When an execution petition was filed by the decree-holder, it was objected to by 
the judgment-debtor on the ground that instead of execution petition, an application under 
section 144 of the Code should have been filed. It was held by the Andhra Pradesh High Court 
that a conjoint reading of sections 51, 144, 151 and O XXI, rule 35 of CPC and Article 142 
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Chopra v Seth Hira Lal, AIR 1962 SC 527; Narayanrao Marotiram v WamanNathuji, AIR 1974 Bom 319; 
Madan v Revti Prasad, AIR 1977 Raj 191. 
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of the Constitution of India makes it abundantly clear that the decree of a court can be enforced 
by filing appropriate application under any of those provisions and in a way, it is the option of 


i Cae 
the person who succeeded in the litigation. 


Application for dispensing with the filing of certified copy of judgment and decree can be 
allowed only where the law permits such dispensation or in the interest of justice, provided there 
is urgency involved in the matter. Thus, where the appeal was presented with- an application 
for condonation of delay, that too, an inordinate delay of 1189 days, it was held not to be a fit 


case where the prayer to dispense with the requirement can be allowed in exercise of inherent 


powers.” 


There is no express bar in filing an application for withdrawal of the withdrawal 


application. Accordingly, an application for withdrawal of the withdrawal application would 
be maintainable.” 


Therefore, withdrawal of application to withdraw suit in terms of O XXIII rule 1 of CPC 
can be permitted by the court under its inherent powers. However, such power is only to 
be used with a view to secure the ends of justice. In a case, the application for withdrawal 
of suit was supported by joint statements of the plaintiff and his counsel and an affidavit of 
the plaintiff in which the plaintiff had deposed that his signature on the plaint was forged. 
Subsequently, an application for withdrawal of the earlier application was filed on the ground 
that the application and joint statements were wrongly submitted by counsel. It was observed 
that the subsequent application exposes the counsel to a probe in his professional conduct and 
the plaintiff to legal action. It was held by Supreme Court that the order allowing subsequent 
application and the order rejecting revision against it was unjustified. Speaking for the court, 
J Chelameshwar, J opined as under:?” 


22. As rightly contended by the learned counsel for the appellant, the issue is not whether 
the trial court has the power to permit the withdrawal of the applications filed earlier to 
the withdrawal of the suit but whether such power was exercised in accordance with law 
and for the purpose for which it is meant. The mere existence of a power does not justify 
the exercise of the power. In the context of the powers of the judicial bodies, all powers are 
required to be exercised with a view to secure ends of justice. 


23. In neither of the abovementioned two cases this Court had an occasion to examine 
whether the inherent power of the civil court under Section 151 CPC was properly 
exercised. In the first case, the suit had been withdrawn by the plaintiffs and the plaintiffs 
subsequently sought to go back upon the withdrawal and reopen the suits on the 
ground that they were induced to withdraw the suit on a misrepresentation made by the 
defendants. In the second case, the plaintiff “changed his mind” after filing the application 
for withdrawal of the suit and sought to withdraw the said application even before a formal 
order permitting the withdrawal was passed by the Court. The argument in both the cases 
was that the trial court lacked the jurisdiction to permit the course of action undertaken 
by the plaintiffs. This Court only laid down the principle that Section 151 CPC recognises 
the existence of ample power in the civil court to permit the plaintiffs to pursue the course 
of action undertaken by them. 


The court would also interfere, in the interests of justice, with an order, particularly an ex 


parte order, which has been issued through its mistake,” even suo motu.” However, the court 
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would not grant a relief under its inherent jurisdiction, if the same relief can be granted by 
another court, under an express provision of the Code.’ When the trial court is satisfied, that 
the parties are not willing to proceed with the case, and want to delay the proceedings at any 
cost, then only it should exercise the discretion of not granting the adjournment.” The court 
may also close the evidence of the party, in the exercise of its discretion, where the party has 
been negligent in producing the evidence.” 


Where a marriage under Hindu Marriage Act, 1955 was declared a nullity, the wife claimed 
return of gold and silver ornaments given to her by her parents at the time of marriage. The 
application claiming the said stridhan was filed under section 27 of the Act read with O VII, 
rule 7 and section 151 of the CPC. It was held that the application can be allowed under the 
inherent jurisdiction of the court in view of section 27 of the Act. It was further held that the 
Act adopts the Code so far as it is applicable in matrimonial proceedings under the Act.”*' 


[s 151.17] Illustrations: When Inherent Powers Exercised 


It has been held that, although the Code contains no express provisions on the matters 
hereinafter mentioned, the court has inherent powers— 


(1) to consolidate suits and appeals,” including appeals to His Majesty in council; 
even without the consent of the parties; 


(2) to postpone hearing of suits pending decision, of selected action; 
(3) to stay cross-suits on the ground of convenience;™° 
(4) to order joint trial of suits;?*” 


(5) to ascertain whether the proper parties are before it;”** 


b 


(6) to inquire whether a plaintiff is entitled to sue as an adult; 
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(7) to entertain the application of a third person to be made a party;”” 


(8) to allow a defence in forma pauperis;””' 


(9) to decide one question and to reserve another for investigation, the Privy Council 
pointing out that, it did not require any provision of the Code, to authorise a Judge 
to do what, in this matter, was justice and was for the advantage of the parties; 


(10) to remand a case to which neither O XLI, rule 23, nor O XLI, rule 25, applies.” 
(See notes to O XLI, rule 23, “Remand in case of error, omission or irregularity’, 
and notes to O XLII, rule 1, “Inherent power of high courts to remand in second 
appeal;”) 

(11) to stay the drawing up of the court’s own orders, or to suspend their operation, if 
justice so requires;?™ 


(12) to stay the proceedings in a lower court pending appeal, and to appoint a temporary 
guardian of a minor upon such stay;””° 


(13) to stay an execution, or operation of the order appealed from, so that the order 
which might be passed in appeal, might not be rendered infructuous;?*® 


(14) to apply the principles of res judicata, to cases not falling within section 11 of the 
Code. See notes to section 11, “Section not exhaustive”, and “Orders in Execution 
Proceedings”, above; 


(15) to add a party,” or to transpose parties,” or, where the appeal is filed against a 
dead person or persons, to allow the appellant to add legal representatives of the 
deceased, as parties in a proper case; 


(16) to bring the heirs on record, even if it is held that O I, rule 10 cannot be invoked;? 


(17) to refuse permission to a co-plaintiff, to withdraw from a suit, when he does not ask 
for permission to institute a fresh suit on the same cause of action, or even impose 
terms upon him;”*! 


(18) to punish summarily, by way of imprisonment, contempt of courts, committed by 
the publication of a libel out of the court;? 


(19) to decide questions of jurisdiction, though, as a result of its inquiry, it may turn out, 
that the court has no jurisdiction over the suit;? 
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(20) to stay proceedings, pursuant to its own order, in view of an intended appeal;?™ 
(21) to rescind or modify an injunction order, granted under section 151 of the CPC; 


(22) to direct a party, who has applied for leave to appeal, to the King in Council, to pay 
the costs on the dismissal of his application; 


(23) to pass a conditional order, providing for the dismissal of the suit, in case the order 
is not complied with;”” 


(24) to take cognizance of questions, which cut at the root of the subject matter of 
controversy between the parties, eg, whether a deed of mortgage is attested, as 
required, by section 59 of the Transfer of Property Act, 1882; 


(25) to amend decrees and orders, in cases, not covered by section 152.°® (See notes to 
section 152: “Inherent power to amend decrees and orders’ ;) 


(26) the court can, suo motu correct the arithmetical and clerical errors, in the nature of 
the proceedings;””° 


(27) to correct its own mistakes;”’! 
(28) to correct an error due to laches or negligence of the officers of the court;?”? 


(29) to amend the certificate of sale, and correct any incorrect description of the 
973 


property; 
(30) to set aside an order, obtained by fraud practised upon the court, or where the court 
is misled by a party, or the court itself commits a mistake, which prejudices a party, 
who, is not to blame, e.g. when a pleader, not engaged by the defendant, consents 


to a decree, on behalf of the defendant;””* 
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(31) the Supreme Court has held, that where a party applies to the court, for setting 
aside a consent decree, the court has inherent jurisdiction to do so, on the ground 
of lack of consent, but not on the ground of fraud;”” 


(32) to set aside a sale, brought about by fraud practised upon the court;””® 
(33) to set aside an order recording compromise obtained by fraud;?”” 


(34) to restore a suit, which was dismissed for default, in cases not provided for by O IX, 
rule 9. See notes to O IX, rule 9;?” 


(35) to restore a suit, which was dismissed for not furnishing particulars;”” 
(36) to restore a civil revision petition which was dismissed for default;”*° 


(37) to restore an application under O IX, rule 13, which had been dismissed for 
default;”* 


(38) to cause restoration of the suit rejected under O VII, rule 11;7* 


(39) to cause restitution to be made, on the reversal of decree.’ See notes to section 144, 
“Inherent power to grant restitution;” 


(40) to restrain, by injunction, a person, from proceeding with a suit in another court. 
(See notes to O XXIX, rule 1, “Powers of High Courts to restrain a party from 
proceeding with a suit pending in another court”); to restrain a decree-holder 
from executing the decree, though the case does not strictly fall under O XXXIX, 


rule 2;?%4 


(41) to order restoration of possession, where the plaintiff is forcibly dispossessed in 
violation of an injunction granted; 


(42) to issue an injunction, in cases not falling under O XXXIX.” The decisions holding 
a contrary view are no longer valid; 


(43) to pass appropriate orders, such that, a person who disobeys an injunction, does not 
retain any benefit which he had, owing to such disobedience; to stay the suit to 
nullity, section 10 of the CPC.” 


Dadu Dayal Mahasabha v Sukhdev Arya, (1990) 1 SCC 189. 

Ishwar Mahton v Sitaram Kumar, AIR 1954 Pat 450; Mubarak Begam v Sushil Kumar, AIR 1957 Raj 
154 : (1957) ILR Raj 520. 

Bindeswari Prasad v Debendra Prasad, AIR 1958 Pat 618. 

Khatizabai v Aktara Begum, AIR 1950 Nag 194; Subash Chandv Sarju Devi, AIR 1960 All 569; Lachi 
Tewari v Director of Land Records, (1984) Supp SCC 431. 

Isub Miya v Vishnu, AIR 1961 Bom 96. 

Gulam Ali v Vishwanath, AIR 1962 MP 308. 

Madanlal v Tripura Modern Bank Ltd, AIR 1953 Assam 539 : AIR 1954 Punj 468; Nathuni Singh v Naipal 
Singh, AIR 1958 Pat 107; Kunj Behari v Chanchala Das, AIR 1966 Ori 24; Bisandayal & Sons v United 
Bank of India, AIR 2004 Ori 40. 

CV Varghese v Devi Academy, AIR 1999 Ker 185. 

Kaku Singh v Lal Sheoraj Bahadursingh, AIR 1975 MP 85; Priya Bratra Maity v State of West Bengal, AIR 
2000 Cal 32; Kavita Trakan v Balsara Hygiene Product, (1994) 5 SCC 380; KN Krishnappa v TR Gopal 
Krishna Setty, AIR 1997 Kant 152; Dharam Narayan Barman v Upandra Natu Mandal, AIR 1994 Cal 
231; Garuda Singh Majhi v Dhanna Bai, AIR 1989 Ori 103. 

Surendra Singh v Lal Sheoraj Bahadursingh, AIR 1975 MP 85. 

Kailash Chand Gupta v Rukum Singh Yadav, AIR 1998 MP 310; Surjeet Pal v Prabir, AIR 1986 Cal 220. 
Manoharlal v Seth Hiralal, AIR 1962 SC 527; Sankara Pillai v Inez Rosario, AIR 1971 Ker 27. 

State of Bihar v Usha Devi, AIR 1956 Pat 455; Magna v Rustam, AIR 1961 Raj 957; Hari Nandan v SN 
Pandita, AIR 1975 All 48. 

National Institute of MH & N S v C Parameshwara, AIR 2005 SC 242 : (2005) 2 SCC 256 : (2005) 104 
FLR 369 : (2005) 2 Mah LJ 1 : (2005) 1 LLN 674. 
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989. 
990. 
991. 
992. 
993. 


994. 
995. 
996. 


997: 
998. 
999. 
1000. 
1001. 
1002. 
1003. 


(44) 


(45) 


(46) 


(47) 


(48) 


(49) 
(50) 


(51) 
(52) 
(53) 
(54) 


(55) 


to hear a matter again, before the order passed by the court, at a previous hearing, 
i : .990 
is drawn up and sealed,” on the ground that the parties were not fully heard;’ 


to set aside an order, dismissing an appeal for default, where the counsel and the 
parties, had no knowledge of the date of hearing;?”! 


to set aside an order, dismissing an application under section 4 of the Provincial 
Insolvency Act, 1920; 


to order a stay of an execution, in view of an application by a judgment-debtor, to 
the judicial committee, for a special leave to appeal, to His Majesty in Council;”” 
or to maintain status quo in an appropriate case, till the filing of an intended 
application for leave to appeal to His Majesty in Council;?”* 


to set aside an order of dismissal, made under O IX, rule 8, for non-appearance 
of the plaintiff, when the non-appearance was owing to the plaintiff’s death, and 
the fact of the plaintiff's death was not brought to the notice of the court, thereby, 
dismissing the suit.?” It was held by a Full Bench of the Patna High Court that, 
an order passed under O IX, rule 9, refusing to restore a suit, dismissed for default 
under rule 8, is open to appeal and the court, therefore, has no inherent jurisdiction 
under this section, to restore it;””° 


to recall order permitting withdrawal of suit by way of application.” 


to set aside an order dismissing a suit for partition, after a preliminary decree had 
been passed therein;°”* 


to set aside an order, dismissing without an independent inquiry, an application 
asking for an inquiry under O XXXII, rule 15, as to the mental infirmity of a party 


to the suit;?” 
to refuse to restore an execution, which was dismissed for default;!°° 


to order delivery of the properties in execution, for a second time, when the first 
delivery was found to be unreal;!°! 


to set aside an order dismissing an application under O XXI, rule 66, for non- 
appearance;'00? 


to vacate an order obtained by fraud, as where an order is made recording the 
adjustment of a decree under O XXI, rule 2, and the adjustment has been brought 
about by fraud practised by one of the parties upon another; 


Padmabati v Rasik Lal, (1910) 37 Cal 259. 

Nelakanti v Summangi, AIR 1934 Mad 506 : (1934) 57 Mad 84. 

Bhagwati Prasad v Ram Roop, AIR 1962 All 622. 

Bishwanath v Mahadeo, AIR 1964 Bom 40 : (1963) ILR Bom 59 : 65 Bom LR 432. 

Nanda Kishore v Ram Golam, (1912) 40 Cal 955; Sailendra Nath v Saroj Kumar, AIR 1934 Cal 
823 : (1934) 38 Cal WN 795; Jiwan Ram v Commr for the Port of Calcutta, AIR 1939 Cal 308. 
Ramendra Nath Roy v Bibhaati Devi, AIR 1942 Cal 488 : (1942) 1 Cal 67. 

Debi Baksh v Habib Shah, (1913) 35 All 331 : 40 IA 151. 

Doma Chowdary v Ram Naresh, AIR 1959 Pat 121 : 37 Pat 1548; Tulsiram v Sitaram, AIR 1959 Cal 
389 : 63 Cal WN 300. 

Jet Ply Wood Put Ltd v Madhukar Nowlakha, AIR 2006 SC 1260 : (2006) 3 SCC 699. 

Bee Pathumma v Abdul Khadar, AIR 1955 TC 714. 

Chatarbhuj v Harnandan, AIR 1928 All 108 : (1928) 40 All 335. 

Bahgwati Prasad v Collector of Etah, AUR 1944 All 218 : (1944) ILR All 381. 

Lekshmi Amma v Mammen Mammen, AIR 1956 TC 87 : (1955) Ker LT 459. 

Ram Kumar v Sitaram, AIR 1961 Pat 277. 

Paranjpe v Kanade, (1882) 6 Bom 148; Valakathala v Vayalil, (1914) 27 Mad LJ 172. 
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(56) to grant police aid for the execution of a decree; or implementation of interim 


injunction order,'°° 


(57) to direct an auction-purchaser, where he has paid the purchase money and 
subsequently withdrawn it from the court, on the sale to him being set aside under 
O XXI, rule 91, to pay back the money the court on the sale being confirmed in 
appeal; s 


(58) to restore a suit, as was held by the Allahabad High Court,” where the decree 
passed in the suit is set aside, on the ground that the minor against whom the suit 
was filed, was not properly represented by a guardian ad litem, and to proceed 
with the appointment of a fit and proper person as guardian ad litem of the minor 
defendant. However, according to the Madras High Court, the decree is a nullity, 
and the court has no inherent powers to restore the suit;!0 


(59) to interfere, where its decree is being executed in a manner which manifestly varies 
from the purport and intent of the decree;!° 


(60) to stay the execution of a decree obtained by A against B, pending, not only the 
decision of a suit by B against A, but also the decision of an appeal by B against A, 
from a decree passed against B in B’s suit;'®° or to stay the execution of an award 
under the Arbitration Act, pending an appeal against the order, refusing to set it 
aside.'°'' (See O XXI, rule 29); 


(61) to stay a suit brought by A against B in court X, in a case where, substantially, 
the whole cause of action arose at another place, and the material witnesses, and 
their books of account were at that place, if no injustice is caused to the plaintiff 
thereby, and if the defendant would be subjected to such injustice in defending 
the suit as would amount to vexation and oppression, to which he would not have 
been subjected if the suit were brought in another and an accessible court, where, 
substantially, the whole cause of action arose; 


+ 


(62) to reconstruct its records, as, where they are lost by accident;’°”’ 


(63) to stay the criminal proceedings started under section 476 [now sections 340 (1), 
(2), (3) and section 343 (1) and 2 of the Code of Criminal Procedure, 1973], 
against a defendant, in a suit pending an appeal filed by the defendant, from the 
decree,'*'* but not, in general, to stay proceedings of the criminal court;!°"° 


1004. 
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1006. 
1007. 
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1010. 
1011. 
1012. 


1013. 


1014. 
1015. 


Gopi Krishna Maji v Judhistir Dey, AIR 1995 Cal 263; Ratnabai v Satwarao, AIR 1995 Bom 61. 

“x4 v Shaik Madhar Saheb, AIR 2003 AP 44. See also Nirabai J Patil v Narayan D Patil, AIR 2004 
om 225. 

Sukhdeo Dass v Rito Singh, (1917) 2 Pat LJ 361. 

Bhagwan v Param Sukh Das, (1917) 39 All 8; Kirpa v Babu Lal, AIR 1924 All 225 : (1924) 45 All 

606 : (1924) 45 All 606; Talib Ali v Piarey Lal, AIR 1930 All 644 : (1930) 52 All 924. 

Arumuga v Periananjiappa, AIR 1924 Mad 489 : (1924) 46 Mad LJ 348. 

Kulada Prasad v Sadhu Charan, (1918) 3 Pat LJ 435. 

Sardarni v Rani Harnam, (1910) Punj Rec No 82 p 239. 

Mahomedalli v Dharamsey, AIR 1931 Bom 384 : (1931) 55 Bom 801. 

Bhagal Singh Bugga v Dewan Jagbir Sawhney, AIR 1941 Cal 670 : (1941) 1 Cal 490; Jethabhai v Amarchand, 

AIR 1924 Bom 90 : (1923) 25 Bom LR 713. 

Marakarutti v Veeran, AIR 1957 Mad 647 : (1923) 46 Mad 679; Achutaramiah v Nagabushanam, 

(1957) 2 Andh WR 280. 

Harman Singh v Atri, AIR 1925 Lah 323 : (1925) 7 Lah EJ 73. 

State of Kerala v Forest Range Officier, AIR 1960 Ket 148 : 1959 Ket LR 1090 : (1960) ILR Ker 

20 : 1959 Ker LT 1036. 
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1019. 
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1021. 
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1024. 
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(64) to strike off the defence, and proceed ex parte where a suit is adjourned on the 


condition that, the defendant should pay the costs of the adjournment within a 
prescribed period, and he fails to do so;'°!° 


(65) to review an order of dismissal of an application under O IX, rule 9;!°!” 


(66) to review an order passed in a petition under Article 226 of the Constitution;'°"® 


(67) to dismiss, in appeal, a suit on the ground that it is premature, even if the point was 
not taken in the lower court;'°!? 


(68) to order refund of court fee, paid by inadvertence or by mistake,” as also, excess 


court fee paid on a memorandum of appeal.'°*! Judicial opinion is divided on the 
question whether the refund of court fee can be ordered, under this section, apart 
from when it is a mistake. Some decisions hold that the court can order refund,'°” 
while others hold that it cannot.'°?? Where a suit is transferred, under clause 13 of 
the Letters Patent, the plaintiff is not entitled to a refund of court fee, being the 
difference between the court fee payable, if the suit had been instituted in the high 
court, and the court fee was actually paid in the subordinate court; 

1025 


as for 
1026 


(69) to stay a suit, even if it does not come within section 10 of the Code; 
instance, to stay a suit pending before it, pending decision of a selected action, 
and to stay proceedings in the execution of a decree passed in another suit;'°”” 


(70) to hear objections again, to an execution application, after they have been dismissed 
for default; 


East Indian Railway Co v Jit Mal, AIR 1925 All 280 : (1925) 47 All 538; Venkatacharyulu v Yesoba, AIR 
1932 Mad 263 : (1932) 61 Mad LJ 477. 

Sarat Chandra v Bisweswar, AIR 1927 Cal 534 : (1927) 54 Cal 405 : (1927) 54 Cal 405 : (1927) 54 Cal 
405; Surendra Nath v Jatindra Nath, : AIR 1927 Cal 17 : (1928) 32 Cal WN 811. 

Shivdeo v State of Punjab, AIR 1963 SC 1909. 

Muhammad v Abdullah, AIR 1927 Oudh 455 : (1927) 2 Luck 731. 

Ahmed Ibrahim v Govt of the Province of Bombay, AIR 1943 Bom 50 : 44 Bom LR 912; Re Munna 
Lal, AIR 1930 All 471 : (1930) 52 All 546; Chandradhari v Tippan, (1918) 3 Pat LJ 452; Jainandan 
Singh v Krishnandan Singh, AIR 1952 Pat 260; Sawaldas v Arati Cotton Mills Ltd, AIR 1955 Bom 
332 : 1955 Bom 540; Ranchhodlal v Maneklal, AIR 1953 Bom 436 : (1954) ILR Bom 165; Punjab & 
Sind Bank v Ramji Das Khanna, AIR 2002 Del 305 (DB). 

Firm Tirath Ram & Sons v Free India General Insurance Co Ltd, AIR 1961 P&H 79. 

Chettiyar Firm v Ke Yin Gye, AIR 1929 Rang 158 : (1929) 7 Rang 88; Thammayya v Venkataramanamma, 
AIR 1932 Mad 438 : (1932) 55 Mad 641; Galstaun v Janaki Nath, AIR 1934 Cal 615; Ahmed 
Ibrahim v Govt of the Province of Bombay, AIR 1943 Bom 25; Kumund Nath v Govt Pleader, AIR 1936 
Cal 347 : (1936) 39 Cal WN 1074; Vijayalakshmi v Shrinivas, AIR 1934 Mad 84 : (1934) 57 Mad 542; 
Arjuna Govinda v Amritha Keshiba, AIR 1956 Ngp 281; Abodh Govinda v Radha Rani, 55 Cal WN 
417 : (1952) ILR Cal 210; Maya Sankar v Gowrishankar, AIR 1954 Cal 256 : 58 Cal WN 463. 
Chockalingam v Maung Tin, AIR 1936 Bom 208 (FB) : (1936) 14 Rang 173; Indu Bhushan v Secretary 
of State, AIR 1935 Cal 707 : (1935) 40 Cal WN 309; Karfule Ltd v AD Varghese, AIR 1953 Bom 
73 : (1953) ILR Bom 170; Tarachand v Radhakrishna Sugar Mills, AIR 1955 Cal 52 : 58 Cal WN 87; 
Discount Bank of India v AN Mishra, AIR 1955 P&H 165; Re Sarojini Devi, AIR 1960 AP 34 : (1959) 
ILR AP 618 : (1959) 1 Andh WR 389. 

Tara Chand v State of West Bengal, 55 Cal WN 550. 

Laxmi Bank Ltd v Harikishan, AIR 1948 Ngp 297 : (1948) ILR Nag 403; Kandu Mal v Tilak Ram, AIR 
1929 Lah 12 : (1928) 10 Lah LJ 470. 

Atulbala Dasi v Nimpawa Dosi, AIR 1951 Cal 561; Radhe Shyam v Kashinath, AIR 1960 MP 169. 
Raghaviah v Lakshminarayana, AIR 1955 AP 4; Bhame Amma v Venkappa, AIR 1961 Ker 178. 
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1041. 
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eat „1029 
(71) to set aside a sale, held in a manner which contravenes a direction of the court; 


to undo any steps taken in the execution, in contravention of a stay order, of which, 
the court had no knowledge, when such steps were directed by it;'°*° 


(72) to review an interlocutory order made in chambers;'®*! 


(73) to review an interlocutory order relating to the service of summons or the production 
of evidence;'°” : 


(74) to set aside an interlocutory order, made by consent, which is not a final order or 
judgment;'°»” 


(75) apart from clause 15 of the Letters Patent, to hear an appeal in a matter affecting an 
award of the court;!°** 


(76) to stay the execution of a final decree, pending an appeal, from the preliminary 
decree;!°*° 
1036 


(77) to modify a scheme prepared, by itself, under section 92; 


(78) to recall and cancel its invalid order,!°?” or orders which cause injustice;'°** 


(79) to set aside an order which in execution, directing the delivery of the possession of 
properties, in contravention of the provisions of the Rent Control Order; 


(80) to restore an application in the execution proceedings, which has been dismissed for 
default, notwithstanding the fact that, the applicant has another remedy open; 


(81) to set aside a court sale on the ground of the minority of the purchaser;'*! 


(82) to order security for costs in a revision application, in an appropriate case;' 


(83) to allow a claim to set off in execution even in a case which does not strictly come 


under O XXI, rule 19, of the Code;!° 


Govinda v Velu Marugayyua, AIR 1933 Mad 399 : (1933) 64 Mad LJ 586; Mul Raj v Bura Mal, AIR 
1931 Lah 344 : (1931) 12 Lah 602; Medatunnissa v Sewak Ram, AIR 1933 Pat 161 : (1933) 12 Pat 77. 
Mul Raj v Murti Raghunathji Maharaj, AIR 1967 SC 1386 : (1967) 3 SCR 84. 

Yusuf v Abdullabhoy No 1, AIR 1930 Bom 294 : (1931) 55 Bom 368. 

Naganath v Khandaba Balaba Misal, AIR 1961 Mys 101. 

Yusuf v Abdullabhoy No 2, AIR 1930 Bom 362 : (1931) 55 Bom 372. 

Jalbhai v Jerbai, AIR 1931 Bom 193 : (1931) 55 Bom 145. 

Janki Das v Sheo Prasad, AIR 1932 All 238 : (1932) 54 All 344. 

Gangaram Govind v KR Vinchurkar, AIR 1948 Bom 146 : (1947) Bom 466 : 49 Bom LR 757; Ram 
Nath v Goverdhan, AIR 1936 All 97 : (1936) 58 All 538. 

Champa Dei v Asa Dei, AIR 1938 All 8 : (1938) All 71. 

Sitaram v Kedarnath, AIR 1957 All 825. 

Patankar v Sastry, AIR 1961 SC 272 : (1961) SCR 591 : (1961) 1 SCJ 221. 

Raja Bajrang Bhadur Singh v Thakur Suraj Narain, AIR 1945 Oudh 201 : (1945) 20 Luck 317; Mst 
Semabai v Ganpatrao, AIR 1944 Nag 59 : (1944) Nag 451; Acharji Bibi v Swami Shesh Sahai, AIR 1939 
Lah 223; Sailendra v Shillong Co-op Town Bank Ltd, AIR 1952 Assam 127 : (1952) ILR Assam 206; 
Mst Ram Dulari v Udai Bhan, AIR 1954 All 98; Surendra v Mohini, AIR 1954 Cal 73 : 57 Cal WN 
488; Pratap Singh v Ambadas, AIR 1955 Nag 297; Khemchand v Niranjanlal 1953 Raj 267 : AIR 1954 
Raj 15; Gauri Kumari v Krishna Prasad, AR 1957 Pat 575 : 36 Pat 323; Nemichand v Umedmal, AIR 
1962 Raj 107; Anindya v Suraj Prasad, AIR 1963 Pat 59; contra Bagavathy Prasad v Collector of Etah, 
AIR 1944 All 218 : (1944) ILR All 381; Narayana v Muthu, AIR 1926 Mad 980 : 50 Mad 67; Abdul 
Salam v Loyrdusami, (1962) 1 Mad L] 319; Bimla Devi v AC Mallick, AIR 1975 Cal 80 (FB). 

Ram Prakash v Peoples’ Bank, AIR 1937 Lah 72. 
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(84) to restore an appeal dismissed for non-payment of deficit court fees! 


(85) to restore an insolvency petition, dismissed on compromise, and order substitution 


of another creditor;!°” 


(86) to direct a plaint, filed on behalf of a firm, to be taken off the file, on the application 


of the majority of partners;'°*° 


(87) to set aside an order of abatement in a partition suit, even though, such an 


application by the legal representatives is not maintainable;'°’ 


(88) to restore a copy application dismissed for default;'°** 


(89) to stay the trial of a suit pending a foreign arbitration, section 34 of the Arbitration 


Act being inapplicable to it;'°*° 


(90) to mould the relief in accordance with the law, as on the date of the decree;!°° 


(91) to grant reliefs on the basis of subsequent events,'””’ or subsequent legislation; 


or to admit evidence which comes into existence, subsequent to the date of the first 
hearing;'°” 


(92) to direct the parties to deposit additional fee to a commissioner; 


(93) to stay the proceedings under the Hindu Marriage Act, for non-compliance with an 


order passed under section 24;'°” 


(94) to pass appropriate interim orders, to preserve status quo, pending an intended 


appeal to the Privy Council, and now, to the Supreme Court; 


(95) to set aside an ex parte order, passed on a time-barred application, of which, no 


formal notice was given to the opposite party;'°”* 


(96) to permit interrogatories, with a view to shorten the prolonged course of 


interlocutory proceedings;'°” 
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Provat Chandra v Rabindra Nath, AIR 1960 Cal 291. 

Hari Prasad v Chief Conservator of Forests, (1958) 2 Mad LJ 552. 

Serajuddin & Co v Michael Golodetz, AIR 1960 Cal 47 : 63 Cal WN 717. 

Indermull Loniya v Subordinate Judge, Secunderabad, (1957) 1 Andh WR 196 : 1957 Andh LT 445. 
Ram Gobind v Ram Ranbijai, AIR 1958 Pat 279 : 36 Pat 1231; Dhirendra v Naresh, AIR 1958 Cal 
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AIR 1960 J&K 132; Bhola Ram v Peari Devi, AIR 1962 Pat 168; Govind v Jairam, AIR 1963 Mad 456; 
Mangarao v Kishan Rao, AIR 1956 AP 98; KC Alexander v Nair Service Society, AIR 1966 Ker 286. 
Sarbo Gopain v Antalal, AIR 1958 Pat 613; Assistant Settlement Officer v Karunagiri Muthaiah, AIR 
1960 Mad 117 : 73 LW 16; Nair Service Society v KC Alexander, AIR 1968 SC 1165. 

Lachhamandas v Deepchand, AIR 1974 Raj 79. 

Syamala Pictures v Siva Sarma, AIR 1960 AP 387. 

Bhuneshwar v Dropta Bai, AIR 1963 MP 259; Neeta Shreyas Joshi v Shreyas Siddharth Joshi, AIR 1999 
Guj 251. l 

Nanda Kishore v Ram Golan Sahu, (1913) 40 Cal 955. 
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488 : (1942) 1 Cal 67; Kalyan Singh v State of Uttar Pradesh, AIR 1961 All 619 : (1961) ILR All 246; 
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(97) to allow the amendment of an execution petition;° 


(98) to recall an order passed contrary to the terms of a statute or precedents;!°% 
(99) to restore a decree set aside without the knowledge of the dismissal of an appeal 


against it;'° 


(100) to reinstate a legal practitioner, dismissed for misconduct, in view of satisfactory 


assurances of good behaviour;'** 


(101) to pass an order of priority on an application, to the executing court, by the Income- 


tax officer, in respect of arrears of Income-tax.!°% 


(102) to recall an order or a decree passed under section 17 of the Arbitration Act, without 


serving a notice under section 17(2), or before the expiry of the time for application, 
for setting aside the award, or before the dismissal of such an application, where it is 


filed;!°% 


(103) to recall witnesses for cross-examination where the counsel could not be present 


(104) to hold a trial, or part of it, in camera, if satisfied, that the ends of justice required 


(105) to permit an insurer to defend an action, where the insured neglects to do so;!°% 
(106) to enhance compensation, in exceptional cases, under the Motor Vehicles Act;!° 
(107) to grant interim relief in the case of death due to negligence; 
(108) to remove the obstruction with the help of police; 


(109) to order demolition of structures, and the removal, the people, in cases, where it 
(110) to prohibit further, new construction, in an area which is not fit for human 


(111) to grant interim maintenance under Hindu Adoptions and Maintenance Act;'°”4 
(112) to exercise inherent powers even against a high functionary;!”” 


(113) however, an application for stay in an arbitration proceedings, under the inherent 
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during the examination, for reasons beyond his control;'° 


such a course;!0° 


1070 


1071 


1072 


endangers public health and human life; 


habitation;!°”? 


powers, has to justify the exercise of jurisdiction;'°” 
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Divisional Controller KSRTC v JD Sigamany, AIR 1998 Kant 274. 
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Bayer (India) Ltd v State of Maharashtra, AIR 1995 Bom 290. 
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(114) to grant an installment, in payment, to a bank, of its debts;!°”” 


(115) to set aside the grant of an ex parte order, passed against a party, who had engaged 
three counsels (none of whom appeared); 


(116) to exercise its inherent powers to set aside an ex parte order;'°”” 


(117) to allow the withdrawal of a suit after the court had passed an order for the 
withdrawal of the suit;'°%° 


(118) to mould the relief, by considering subsequent circumstances;'”*! 


(119) to compel the production, by the secretary, of documents of co-operative society, at 
the instance of the President of the society;'°* 


(120) to, swe motu, restore an execution petition, which was dismissed in default, owing 
to the ignorance of fact;'°** 


(121) to ignore an inadvertent misdescription of proceedings as revision, instead of 
1084 
appeal. 


(122) to direct refund of court fee by the revenue authorities, which the LPA found to be 
incompetent, in view of section 100A;'*” 


(123) to appoint receiver for execution of decree inspite of provision in section 51 (d).!°%° 
(124) to permit withdrawal of amount deposited in court with appropriate conditions. °% 
(125) to condone delay of 698 days in refiling the appeal.'°** 


(126) to direct the plaintiff to furnish copy of document to defendant where the suit 
is based on document and furnishing of copy of the document is necessary or 
imperative in the interest of justice.” 


(127) to permit the defendant to file written statement beyond the period of 90 days, 
where the department files application invoking the inherent powers of the court 
seeking the relief as envisaged under O VIII, rule 1 of the Code labelling the 


application under section 151 of the Code.” 


(128) to direct recall of the order dismissing suit striking off defence due to non-payment 
of costs, as the provisions of O IX, rule 9 of the Code would not applicable. °° 
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Rameshwar v State, AIR 1986 Cal 192. 
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Gulam Mohd Kenu v Gulam Rasool Chacckoo, AIR 1981 J&K 1. 

Sakal Engineering Works Bom v Rustum Jahangir Vakil Mills Ltd, AIR 1981 Guj 110. 
Shib Sankar Rudra v Jyotirmoy Rudra, AIR 2004 Cal 54. 

Leela Capital & Finance Ltd v Modiluft Ltd, AIR 2003 Bom 111. 
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[s 151.18] Illustrations: When Inherent Powers not Exercised 


The court has no inherent jurisdiction: 


(1) to restore a suit dismissed for default, on account of non- payment of court fee 
under O VII, rule 11;'°” 


(2) to return a plaint which is to be filed in a court with proper jurisdiction; 


(3) to extend the time for deposit, under section 6 of the West Bengal Rent Control 
Act;!0%4 


(4) to grant interim relief, which properly, ought to be granted, only by the decree, after 


the determination of the points in controversy;'”” 


(5) to grant interim maintenance, in suits for maintenance or partition, where the right 
of the plaintiff is denied; 


(6) to compel the parties to submit to medical examination;'®” or to blood tests;’°”* 


(7) to reconsider or to review an order;'°” 


(8) to set aside an ex parte decree;'! 


(9) to vary a consent decree conferring a limited estate, into one giving absolute 
estate;!!”’ 


(10) to expunge, or to delete passage, from the judgment of a high court, delivered by a 
single judge;''° 

(11) to appoint a commissioner, to seize the books of account in the possession of the 
plaintiff," 

(12) to refund the court fee, paid on an appeal, which was withdrawn before it was 
numbered;!!% 


(13) to refund the court fee, paid on a review application, when the review is granted on 
a ground other than a mistake of law or a fact;!! 


1092. 


1093. 
1094. 
1095. 


1096. 
1097. 


1098. 


1099. 
1100. 
1101. 
1102. 
1103. 
1104. 
1105. 


Atul Krishna v Bhowrilal, AIR 1952 Assam 149 : (1952) ILR Assam 262; Muthammad Yunus v Sugra 
Begum, AIR 1955 Hyd 156 : (1955) ILR Hyd 56; Ram Das v Ganga Das, AIR 1956 Pat 20; Hubraj 
Singh v Rama Dasi, AIR 1954 All 719. 
Surinder Kumar Grover v Jayanta Roy, AIR 1996 Cal 88. 

Ramani Mohan v Jogesh Chandra, AIR 1953 Cal 771 : 57 Cal WN 53 : (1953) ILR Cal 328. 
Mahomed Abdul Rahman v Tajunnissa Begum, AIR 1953 Mad 420 : (1953) ILR Mad 99 : (1952) 2 Mad 
LJ 846; Basavarajappa v Basavannappa, AIR 1959 Mys 152 : (1959) ILR Mys 105; Jain v Jain, AIR 
1968 Cal 405 : 73 Cal WN 78. 

Muniammal v Ranganatha, AIR 1955 Mad 571 : 67 LW 1186. 

Ranganathan v Lakshmi Achi, AIR 1955 Mad 546 : (1955) 1 Mad LJ 260; Sreeramamurti v Lakshmikasntam, 
AIR 1955 AP 207 : 1955 Andh WR 13. 

Venkateswarlu v Subbayya, AIR 1951 Mad 910 : (1951) 1 Mad LJ 580 : (1952) ILR Mad 150; 
Ramchandra v Shankar, AIR 1968 Bom 388 : 70 Bom LR 222. 

Kalika Prasad v Additional Commr, AIR 1956 All 103; Krishnan v Mutthu Gounder, AIR 1997 Mad 57. 
Baikunth v Muhammad Sadique, AIR 1958 Pat 27. ` 

Venkataraman v Laxmi Ammal, AIR 1961 Mad 32 : 1960 Mad 871 : (1960) 2 Mad L] 157. 

Re Veasntha Pai, AIR 1960 Mad 73 : (1960) 1 Mad LJ 21 : (1959) ILR Mad 958 : 72 LW 585. 
Padam Sen v State of Uttar Pradesh, AIR 1961 SC 218 : (1961) 1 SCR 884+ (1961) 2 SC} 79. 
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(14) 


(15) 


(16) 
(17) 
(18) 


(19) 
(20) 


(21) 


(22) 


(23) 


(24) 


(25) 


(26) 
(27) 
(28) 


(29) 


to set aside a finding given by the revenue court, on a matter within its exclusive 
jurisdiction;'!°° 

to set aside a decree passed under O XXXVII, rule 2(2), on the failure of the 
defendant to comply with a conditional order;'!°’ 

to remit an award, for engrossing it on stamp paper, and registering it;'!°* 

to restore an election petition which was dismissed for default; 


to bring on record, the legal representatives of a deceased respondent, after the 
appeal had abated;'''° 
to strike out a defence;!""! 

to vacate the decree passed by the lower court on an allegation that fraud had been 
practised by the opposite party, by suppressing certain documents;'!!” 


to grant an interest by way of restitution;'!!’ 


to strike out, under this section, the defence on the ground of failure to pay arrears 
of rent, in view of the express provisions of section 11(4) of the Bombay Rents, 
Hotel & Lodging House Rates Control Act; 


to grant interim maintenance in a partition suit, before the plaintiff’s rights in the 
family estate are determined;''”” 


to impose a condition that the judgment-creditor will not enforce the decree against 
a surety, until he has exhausted his remedy against the principal debtor.'''® 


to modify the decree, under section 152 by increasing the amount decreed, in terms 
of rupees, on the basis of a rise in the value of yen;'!'” 


to stay an earlier suit, pending disposal of a subsequent suit;'''® 
to allow an amendment of a decree, on an application by the auction-purchaser;'!'® 


to amend the decree, and award additional benefits, in view of any subsequent 
amendment of the Act;'!”° 


to grant maintenance under section 25 of the Hindu Marriage Act, in the absence 
of proceedings under section 9 to 14 of the Act;!!7' 


1106. 
1107. 
1108. 
1109. 
1110. 
1111. 


1112. 
1113. 
1114. 
1115. 
1116. 
1117. 
1118. 
1119. 
1120. 
1121. 


Babkuni v Mahadeo, AIR 1962 All 624. 

Ramaben Bhagubhai v Hindustan Electric Co Ltd, AIR 1963 Bom 85. 

Rikhabdass v Ballabhdas, AIR 1962 SC 551. 

Sambamurty v Gopasundra, (1962) 2 Andh WR 21. 

UOI v Ramcharan, AIR 1964 SC 215. 

Vemula Nagendram v Ramasubhas, (1958) Andh LT 966; Chendraiah v Seetharamiah, AIR 1961 AP 


102. 


Ranganayakamma v Venkatachalapati, AIR 1966 AP 91. 
M Gadngaraju & Sons v State of Andhra Pradesh, AIR 1965 AP 60. 
Pirubhai v Trikamalal, AIR 1969 Guj 285 : 10 Guj LR 747. 
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ii Gir v Elaichi Devi, AIR 1974 Pat 280. 


Bank of Bihar Ltd v Damodar Prasad, AIR 1969 SC 297 : (1969) 1 SCR 620. 
Chiyoda Corp v National Fertilizer Ltd, (1995) Supp 3 SCC 455. 
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Devi v Kamla Gupta, AIR 1999 Pat 103 (DB). 


Valisetti Tirumala Purnachandra Rao v Syndicate Bank, AIR 1998 AP 245. 
UOI v Rangila Ram, (1995) 5 SCC 585. 
Abbayolla M Subba Reddy v Padmamma, AIR 1999 AP 19. 
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1122. 
1123. 
1124. 
1125. 
1126. 
1127. 
1128. 
1129. 
1130. 
1131. 
1132. 
1833: 
1134. 


£135. 
1136. 


(35) to enable a party to evade the law of limitation; 


(39) to consolidate a suit based on different claims; 


(30) to impose a condition for furnishing of security for court fees, after granting 


pst e è 1122 
permission to sue as an indigent person, 


(31) to grant permission to dig a borewell/tubewell in the backyard of the suit premises, 


in case of a premises falling under the Delhi Rent Control Act;'!” 


(32) to allow the filing of an un-registered award of an arbitrator under the Arbitration 


Act, 1940 (Now repealed by the Arbitration & Conciliation Act; 1996);!!*4 


(33) to order the return of security to a party in the absence of any prayer in the plaint;'!”° 


(34) however, the inherent powers cannot be invoked as a substitute for appeal, review 


or revision;!!7° 


1127 


(36) to grant interim maintenance, where the right of maintenance itself, is in dispute;'!”* 


(37) to entertain an application for stay under section 151 of the CPC, independent of 


section 34 and 41 of the Arbitration Act, 1940 (Now repealed by the Arbitration & 
Conciliation Act, 1996);!!” 


(38) to grant an injunction in proceedings under the Provincial Small Causes Courts 


> 


1131 1132 


or parties 


(40) to direct a husband, alleged to be impotent, to undergo a second medical 


examination, more particularly, when the first examination declared him to be 
potent; 


(41) to restore a plaint rejected for non-payment of deficit court fee, within the prescribed 


time;!!*4 


(42) to challenge the validity of a compromise decree, on the ground that all the parties 


had not signed the compromise, or that the terms of compromise were vague or 
uncertain.” 


(43) to extend time of 15 days prescribed under O XXI rule 85 regarding deposit of 


amount of auction money.'!*° 


(44) to decide rights of parties regarding disposal of property given at the time of 


marriage in a case pending before matrimonial court. The Jammu and Kashmir 


K Yashoda v State of Kerala, AIR 1997 Ker 130. 

Akesh Kumar Jain v Harmeet Singh Bakshi, AIR 1999 Del 191. 
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Serwan Rani v Amar Nath, AIR 1980 P&H 162. 
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Dhanraj v Chunni Bai, AIR 1987 Bom 1. 

Bharat Nidhi Ltd v Sheetal Prasad Jain, AIR 1981 Del 251. 
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Joy Deb Mukherjee v Williams Jacks & Co (I) Ltd, AIR 1981 Cal 267; Ganges River Transport v Reliance 
Jute Industry, AIR 1982 Cal 290 (DB); Mable v Dolres, AIR 2001 Ker 353 (DB). 
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Civil Procedure Code, (1977) is applicable to proceedings under the Hindu 
Marriage Act, 1955 only for regulating the proceedings under the Act.!!” ` 


(45) to allow prayer for revocation of authority of the arbitrator or change of arbitrator 
appointed under Arbitration and Conciliation Act, 1996 on the ground that 
the arbitrator does not possess the technical qualification and there is also some 
aspersion and doubt about his integrity.'!** 


[s 151.19] Prevent Abuse of Process of the Court 


In the Law Lexicon’? the words “abuse of process of court, are define as follows: 


Abuse of process of court, is the malicious and improper use of some regular legal 
proceedings to obtain an unfair advantage over an opponent. Nothing short of obvious 
fraud on the part of a debtor would render him liable to have his petition for insolvency 
dismissed on the ground of “abuse of process of court”, Tin Va v Subya.''* The term is 
generally used in connection with action for using some process of the court maliciously to 
the injury of another person, Per Abdur Rahim J in Thathunaik v Condu Reddi.''*' Abuse 
of process of court generally applies to proceeding wanting in bona fides and is frivolous, 
vexatious or oppressive. Making use of the process of court as a devise to help the jurisdiction 
of a civil court is an abuse of the process of the court. Narappa Reddy v Chandramouli,'\* 
Contempt of Courts Act, 1952, s 3. 


It is only in case where the proceedings are fraud, vexatious or want of bona-fide, malicious 
and improper, then it comes within the meaning of abuse of the process of the court. ™!® 


A court has the inherent jurisdiction to stay any suit, which results in an abuse of the 
process of the court.''* (See notes to O XVI, rule 1, “Whether witness summons can be 
refused,” and the undermentioned case.'!**) 


Where the court is bound to grant an application, and has no discretion to refuse it, it has 
no power to dismiss it on “so treacherous a ground of decision, as an “abuse of the process 
of the court”.''“° Also, where a decree of the first appellate court has become final, by its not 
having been interfered with in the second appeal, an application for stay of its execution, 
cannot be granted on the ground, either of abuse of the process of court or in the interests of 
justice, merely because a review application against such a decree is pending.''”” 


In a decree for partition and separate possession, the decree-holder was also directed to file 
separate application for mesne profits. However, the decree-holder during the pendency of the 
appeal against the decree filed a separate suit for various reliefs and also moved an application 
for interim injunction for protection of his possession. It was held that filing of subsequent 
suit was an abuse of the process of law. If the decree-holder was in possession, he should 
have prayed for injunction in partition suit and could have filed an application in appeal to 
continue the interim relief." 


1137. Jai Krishan Pandita v Nana Kumari, AIR 2008 J&K 21 : (2008) 2 JKJ 625. 

1138. State of Jharkhand v Rites Ltd, AIR 2010 Jhar 86 : 2010 AIHC 2804. 

1139. Sri P Ramanatha Aiyer, 2nd Edn (reprint), 2001, p 17. 

1140. Tin Va v Subya, 6 LBR 146 (FB). 

1141. Thathunaik v Condu Reddi, (1909) 1 Ind Cas 221 : 5 Mad LT 248. 

1142. Narappa Reddy v Chandramouli, AIR 1967 AP 219. 

1143. MV Rajashekhar v MV Rajamma, AIR 2004 Kant 280. 

1144. Hindustadn Assurance Ltd v Rail Mulraj, (1914) 27 Mad LJ 645. 

1145. Shah Velchand v Lieut Liston, (1914) 38 Bom 638. 

1146. Chhatrapat Singh v Kharag Singh, (1917) 44 IA 11 : 44 Cal 535. 

1147. Satyesh Dutt v Munnoo Devi, AIR 1968 All 362 : 1968 All LJ 733. 

1148. Ushaben Jitendra Kumar Dholariya v Bhagvanjibhai Chakubhai Ughad, AIR 2006 Guj 18 : 2006 
AIHC 1105. 
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Where a suit was only for declaration and perpetual injunction and no relief of possession 
was either claimed in the plaint or inserted through amendment, it was held that grant of 
additional reliefs of possession and mesne profits in the decree beyond the pleadings by 
invoking the provisions of section 151 of the Code was improper."! 


Where a special leave petition was filed by the State of Kerala, out of the way to help the 
landlord, who also happened to be the mother of the municipal corporator, and where no 
interest of the government was involved, the apex court imposed costs of Rs 10,000/- on the 
State of Kerala. This amount was to be collected from the salaries of all the persons responsible 
for taking the decision of filing a special leave petition, as they were responsible for the abuse 


of the process of the court. 


[s 151.20] Appeal 


An appeal, and a second appeal, have been held, by the Madras High Court to lie from 
an order made under section 151, in execution, or for restitution (see section 144 heading 
“Appeal”);'!°° whereas, the Lahore and Patna High Courts have held that no appeal lies from 
an order made by a court in its inherent jurisdiction.''?! An order mentioned in rule 3 of 
the Assam High Court (Jurisdiction over the district council courts) Order 1954, includes 
an order made under this section. Hence, an appeal against such an order can be to the high 
court.'!2 (As to whether an appeal lies from an order made under section 151 remanding an 
appeal, refer to note “Appeal from remand under the inherent power” under O XLI, rule 23). 
An order made in execution, though made under section 151, is no longer a decree, in view of 
the amendment of section 2(2), and hence, no appeal would henceforth lie. 


It is well settled that when an application for maintenance is submitted in partition suit 
by the plaintiff, in view of the fact that the property is in possession of the defendant and the 
plaintiff is entitled to have maintenance out of the joint family property, such application is 
entertained and decided in view of the provisions of section 151 and not under O XXXIX or 
any other provision. Therefore, as against such order, the miscellaneous appeal is misconceived 
since O XLII is not applicable to such orders. Thus, the miscellaneous appeal as against the 
order of maintenance was not tenable in law.!!* 


[s 151.21] Review 


The review/recall petition against the consent decree would not lie. If the evidence on 
record discloses that one party has played fraud on the other party, in such event the only 
remedy left over to the party against whom the fraud is played to file a separate suit for setting 
aside the decree obtained by fraud. But, if it is proved that one of the party has played fraud on 


the court, then only the review petition is maintainable under section 151, CPC." 


1149. Kanaklata v Subhadra, AIR 2009 MP 268. 


1150. eer ha 4 ieee: AIR 1933 Mad 399 : (1933) 64 Mad L] 586; Akshia v Govindrajulu, AIR 
Mad 778 : 7 Mad LJ 549; Sheonandan v Gopal, AIR 1943 Ngp 172 : (1943) Nag 699; 
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1151. Sukhdeo Dass v Rito Singh, (1917) 2 Pat LJ 361; Hari Singh v Bulagi, AIR 1930 Lah 20 : (1930) 11 Lah 
93; Banwari Lal v Shukrullah, AIR 1933 Pat 139 : (1933) 12 Pat 202; Sukh Nand, AIR 1934 Lah 312. 

1152. Ka Krepe Sohlang v Ka Kmensi Nonghlawv, AIR 1975 Gau 46. 

1153. Sandeep Ramesh More v Narayan Deoba More, AIR 2006 Bom 253. 

1154. Anita v R Ram Bilas, AIR 2003 AP 32 (DB), 
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Where order allowing amendment of plaint was absolutely clean and unambiguous, the 
court has no inherent power to review its decision duly pronounced. !?55 


[s 151.22] Revision 


After carefully examining the various provisions of the CPC which provides or contemplates 
filing of an appeal, Supreme Court found no such provisions available to the appellant to file 
an appeal against the order made by the trial court on an application filed under section 151. 
Therefore, revision petition against the said order is maintainable." Order rejecting 
application under O XXVI, rule 9, read with section 151 for appointment of approved valuer 
to fix valuation of plaint and machinery is not revisable, in view of the provisions of section 115 


and considering the fact that the impugned order rejecting the application has not disposed off 
the suit or proceeding.” 


There is neither any merit nor any scope for interference by high court, particularly when 
the very application under O XXI, rule 29 read with section 151, CPC was not tenable. There 


is no justification to interfere with the impugned order in the exercise of revisional jurisdiction 
under section 115,58 


The order even if not regular may not be interfered within revision if it is made irregularly 
or even improperly unless grave injustice or hardship would result from a failure to do so. 
Where the interference is likely to work, not in the interest of justice but rather against it, the 
high court will not interfere in its revisional jurisdiction. !!’ 


[S 152] Amendment of judgments, decree or orders.—Clerical or arithmetical 
mistakes in judgments, decrees or orders or errors arising therein from any accidental 
slip or omission may at any time be corrected by the Court either of its own motion 
or on the application any of the parties. 


SYNOPSIS 
[s 152.1] Amendment of Decrees or Orders... 1672 | [s 152.10] Accidental Slip ..........cccseseseeseees 1680 
[s 152.2] Basis—Two Principles..............0.00+ BOTA TAS LSZ LI DARE anaiona anna 1682 
[s 152.3] Procedural bawa na a022.. 32 t675 (1152012) SAB Arty Time. t. a1 Ma AAS nN 1682 
[s 152.4] No Second Thought or [s 152.13] Amendment and its Effect 
ROCONSIBELATION umeari eai 1675 AMIRA OR ons e a eh 1683 
[s 152.5] Amendment of court [s 152.14] Parties to the Application............. 1684 
PEOC dodo cae NGI sp ie an A 1676 | [s 152.15] By which Court Amendment 
[s 152.6] Amendment in the Order to Express Coitild be’ Made Rn] SAUR 1684 
Meaning of the Cowi- ioi tini 46776) [s:52)16)) Revision 5.0. Aniana Aa 1686 
[s 152.7] Inherent Power to Amend Decrees [s 152.17] Amendment: When to 
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[s 152.23] Omission in Granting 


[s 152.20] Defect in Court Record as to 

Identity of Immovable Property ... 1689 Incera gag LEL 1691 
[s 152.21] Amendment Without Notice....... 1690 | [s 152.24] Proceedings Under the Land 
[s 152.22] Successive Applications for AGRO A epr 1691 


Amendment: Res Judicata ..........++. fa 152.25) -Aone EE N o aer a 


[s 152.1] Amendment of Decrees or Orders 


This section has been taken from O XXVIII, rule 11 of the Rules of the Supreme Court of 
England. 


There are only two cases in which the court can amend or vary a decree or order after it is 
drawn up and signed, namely: 


(i) under its inherent powers, when the decree or order does not correctly state what 
the court actually decided and intended; and 


(ii) under this section, where there has been a clerical or arithmetical mistake, or an 
error arising from an accidental slip or omission. 


The Supreme Court has reiterated that an application for modification or clarification of a 
final order passed by the Supreme Court is not contemplated by the provisions of the Supreme 
Court Rules, 1966''® which specifically provides the remedy of review and also lays down the 
procedure governing the consideration of a review application by the court.!?*! 


Where the registrar of the Supreme Court had declined to register the application seeking 
modification/clarification of the judgment passed in Collector v Cine Exhibitors!’ stating that 
it would amount to seeking review of the Judgment and order passed, an appeal was filed 
before the Supreme Court. It was held by the Supreme Court that the practice of overcoming 
the provision for review under O XL of the Rules by filing an application for re-hearing/ 
modification/ clarification has to be deprecated. It was further held that a party cannot be 
permitted to circumvent or by-pass the circulation procedure and ihdirectly obtain a hearing 
in the open court and “what cannot be done directly, cannot be permitted to be done 
indirectly” 11% 


Section 206 of the Code of 1882 made no reference to errors in judgments and under that 
section, it was held that if the decree was in conformity with the judgment, the court has no 
power to vary or amend the decree,!'™ even if the judgment was erroneous in law.''® But this 
section allows clerical or arithmetical mistakes in judgments to be corrected. The question then 
arises whether, if the decree agrees with the judgment, but the error has arisen at an earlier 
stage of the transaction in a deed in which the property has been incorrectly described, can 
the mistake be corrected under this section? In some cases, it has been held that the section 


1160. Now Supreme Court Rules, 2013. 
oor rs nia (Dead) v Anis Ahmed Rushdie (Dead), (2013) 8 SCC 147 : JT 2012 (12) SC 30. 
i ion a ieee TI te AIR 2012 SC 1239 : (2012) 4 SCC 441 : 2012 (2) SCR 932. 
2: ine Exiibition Pvt Ltd v Collector, AIR 2013 SC 3669 : (201 
2013 (1) SC 494 : 2013 (1) Scale 317, 3669 : (2013) 2 SCC 698 : 2013 (1) SCR 130: JT 


1164. Parameshraya v Seshagirappa, (1889) 22 M raj 
1165. Lakho v Salmat, (1898) 4 All 337. ad 361; Shahab Din v Siraj-ud-din, (1913) PR 47, p 185. 
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applies.''®° In other cases, it has been held that the section does not apply.'!®” In one case, it 
was said that the applicant might apply for amendment of the plaint, before the decree had 
been executed and then apply for amendment of the judgment and decree to correspond 
with the amended plaint.’ In some cases, the amendment was allowed under the inherent 
power to make corrections necessary for the ends of justice.''® In a case where there was a 
misdescription of the name of the defendant in the plaint, judgment and decree, it was held 
that the decree could be corrected under O 1, rule 10(2), read with section 151.!!”° Where, in 
a suit based on a deed, the description of the properties in the plaint followed, that in the deed 
and the decree was in accordance with the plaint and an application for amendment was made 
on the allegation that there had been a mistake in the description of the property agreed to be 
dealt with, it was held that the court could order an amendment, if there was an accidental slip 
or mistake but not if there was a dispute as to the identity of the property.'!”! This is so, because 
power under this section is not confined to correct only mistakes in the drafting of decrees. 
It extends even to correct mistakes or errors in the plaint and even in a document, on the 
strength of which the plaint was prepared and filed.” It has also been held that where there is 
a mistake, it is sufficient to amend the decree without amending the pleadings or documents 
to which the mistake is traceable.''’* A consent decree can ordinarily be corrected with consent 
of the parties thereto, if the correction is a substantial one. However, if the correction is of a 
clerical error committed by a mutual mistake of the parties in preparing their compromise 
petition there is no reason why such correction cannot be made under this section." 


The Punjab and Haryana High Court has held that correction in judgment can also be 
made if the error has occurred due to mistake in pleadings. However, for rectifying the mistake 
in the judgment it is not necessary to first amend the pleadings.''” 


The power of rectification of clerical, arithmetical errors, or accidental slips, does not 
empower the court to have a second thought over the matter, and to find that a better order or 
decree could, or should, be passed. There should not be a reconsideration of the merits of the 
matter to come to a conclusion that it would have been better, and in the fitness of things, to 
have passed an order, is as sought to be passed on rectification. On a second thought, the court 
may find that it may have committed a mistake in passing an order in certain terms, but every 
such mistake does not permit its rectification in the exercise of the court’s inherent powers, as 
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contained under section 152 of the CPC. It is to be confined to something that was initially 
intended, but was left out or added, against such intention.'’”° 


A revision petition was filed against the order of the learned Munsiff dismissing the execution 
on the ground that it was perverse and misconceived. The Hon'ble High Court of Jammu and 
Kashmir held that wherein it was held that the Executing Court can correct the decree under 
section 152 CPC so as to make the decree executable. It was further observed that a decree 
of a competent court should not, as far as practicable, be allowed to be defeated on accord of 
accidental slip or emotions. Since the decree became final because the Judgment Debtor did 
not challenge it, the Executing Court had a duty to correct the decree under section 152 of 
CPC so that it didn’t give rise to any disputes.'!”” 


[s 152.2] Basis—Two Principles 


Section 152 is based on two principles, namely, that the act of the court should not 
prejudice any party and that the courts have the duty to see that records are true and present 
the correct state of affairs. An arithmetical mistake is a mistake in calculation, while a clerical 
mistake is a mistake of writing or typing error from an accidental slip or omission or an error 
due to careless mistake or omission, made unintentionally and unknowingly also. A matter, 
requiring elaborate arguments or evidence on question of facts or law, for its discovery, cannot 
be categorised as an error arising out of accidental slip or omission in order to bring it within 
the scope of section 152. Where the court considered a legal provision and came to a wrong 
conclusion, consciously thinking that conclusion to be correct and passed a wrong decree, it is 
evidently not an error arising from any accidental slip or omission, but a mistake consciously 
committed therefore, cannot be corrected under section 152. The only remedy open to the 
party aggrieved, in such a case would be to appeal. "° 


The basis of the provision under section 152 of the CPC is founded on the maxim actus 
curiae neminem gravabit, i.e., an act of court shall prejudice no man. The maxim “is founded 
upon justice and good sense, and affords a safe and certain guide for the administration of the 
law”, said Cresswell J in Freeman v Tranah''” An unintentional mistake of the court which 
may prejudice the cause of any party must and alone could be rectified. In Master Construction 
Co Put Ltd v State of Orissa''*° it was observed that the arithmetical mistake is a mistake of 
calculation, a clerical mistake is a mistake in writing or typing whereas an error arising out of 
or occurring from accidental slip or omission is an error due to careless mistake on the part of 
the court liable to be corrected. To illustrate this point it was said that in a case where the order 
contains something which is not mentioned in the decree, it would be a case of unintentional 
omission or mistake as the mistake or omission is attributable to the court which may say 
something or omit to say something which it did not intend to say or omit. No new arguments 
or re-arguments on merits can be entertained to facilitate such rectification of mistakes. The 
provision cannot be invoked to modify, alter or add to the terms of the original order or decree 
so as to, in effect, pass an effective judicial order after the judgment in the case."'®’ 
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The maxim of equity, namely, actus curiae neminem gravabit (an act of court shall prejudice 
no man), shall be applicable. This maxim is founded upon justice and good sense which 
serves a safe and certain guide for the administration of law. The other maxim is, lex non cogit 
ad impossibilia (the law does not compel a man to do what he cannot possibly perform). The 
law itself and its administration is understood to disclaim as it does in its general aphorisms, 
all intention of compelling impossibilities, and the administration of law must adopt that 
general exception in the consideration of particular cases. The applicability of the aforesaid 
maxims has been approved by the Supreme Court in Raj Kumar Dey v Tarapada Dey,'\*’ 


Gursharan Singh v New Delhi Municipal Committee’ and Mohammod Gazi v State of 
Madhya Pradesh,''™ 


Section 152 of the CPC is based on a laudable principle that an act of the court shall 
prejudice no party and that the courts have a duty to see that their records are true and represent 
the correct state of affairs. It is well settled that the power of the court under section 152 of the 
CPC is not restricted to correction of errors in decree drawn up by ministerial staff only, rather 
it can be exercised even to correct the judgments pronounced and signed by the court.''® 


[s 152.3] Procedural Laws 


It cannot be overlooked that the procedural laws are primarily meant to do justice between 
the parties. If there are mistakes which are capable of being rectified and they answer the 


description of the mistakes under section 152 of the CPC, the court should invariably rectify 
the mistakes and do justice between the parties.'!* 


[s 152.4] No Second Thought or Reconsideration 


As a matter of fact such inherent powers would generally be available to all courts and 
authorities irrespective of the fact whether the provisions contained under section 152 may or 
may not strictly apply to any particular proceeding. In a matter where it is clear that something 
which the court intended to do but the same was accidentally slipped or any mistake creeps 
in due to clerical or arithmetical mistake, it would only advance the ends of justice to enable 
the court to rectify such mistake. But before exercise of such power the court must be legally 
satisfied and arrive at a valid finding that the order or the decree contains or omits something 
which was intended to be otherwise, that is to say while passing the decree the court must 
have in its mind that the order or the decree should be passed in a particular manner but 
that intention is not translated into the decree or order due to clerical, arithmetical error 
or accidental slip. The facts and circumstances may provide clue to the fact as to what was 
intended by the court but unintentionally the same does mention in the order or the judgment 
or something which was intended to be there stands added to it. The power of rectification 
of clerical, arithmetical errors or accidental slip does not empower the court to have a second 
thought over the matter and to find that a better order or decree could or should be passed. 
There should not be reconsideration of merits of the matter to come to a conclusion that it 
would have been better and in the fitness of things to have passed an order as sought to be 
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passed on rectification. On a second thought, the court may find that it may have committed 
a mistake in passing an order in certain terms but every such mistake does not permit its 
rectification in exercise of the court's inherent powers as contained under section 152. It is to 
be confined to something initially intended but left out or added against such intention.''”” 


In a case under the UP Industrial Disputes Act, 1947, the Supreme Court held that the 
principles applicable to section 152 of the CPC are clearly applicable to section 6(6) of the UP 
Act of 1947 which provides for correction of any clerical or arithmetical error. The provision 
cannot be invoked to modify, alter or add to terms of original order or decree so as to, in effect, 
pass an effective judicial order after judgment in the case. Therefore, the Labour Court was not 
justified in modifying the award as was originally made.''®* 


Explaining the ambit of section 152, Arijit Pasayat, J speaking for the Bench in the above 
case, observed as follows: 

The exercise of this power contemplates the correction of mistakes by the Court of 
its own ministerial actions and does not contemplate of passing effective judicial orders 
after the judgment, decree or order. The settled position of law is that after the passing of 
the judgment, decree or order, the same becomes final subject to any further avenues of 
remedies provided in respect of the same and the very Court or the tribunal cannot, on 
mere change of view, is not entitled to vary the terms of the judgments, decrees and orders 
earlier passed except by means of review, if statutorily provided specifically therefor any 
subject to the conditions or limitations provided therein. The powers under section 152 of 
the Code are neither to be equated with the power of nor can be said to be akin to review 
or even said to clothe the Court concerned under the guise of invoking after the result of 
the judgment earlier rendered, in its entirely or any portion or part of it. The correcting 
contemplated are of correcting only accidental omissions or mistakes and not all omissions 
and mistakes which might have been committed by the Court while passing the judgment, 
decree or order. The omission sought to be correct which goes to the merits of the case is 
beyond the scope of Section 152 ...!18 


The Supreme Court has held that the powers under section 152 cannot be equated with the 
power. of review and cannot be said to be akin to review. section 152 can be invoked for the 
limited purpose of correcting clerical errors or arithmetical mistakes in judgments or accidental 
omissions. To decide whether the court acted within the purview of section 152, one has to 
check what were the pleadings of the parties, what was the decree passed, and what corrections 
were made in it.!!”° 


[s 152.5] Amendment of court proceedings 


If the party has pleaded that stand taken by the party before the court was wrongly recorded 
in the judgment, the only course open to the appellant was to move the high court in line 
with what has been said in State of Maharashtra v Ramdas Shrinivas Nayak''°! In Bhavnagar 
University v Palitana Sugar Mill Put Ltd," the view in the aforesaid case was reiterated by 
observing that statements of fact as to what transpired at the hearing, recorded in the judgment 
of the court, are conclusive of the facts so stated and no one can contradict such statements by 
affidavit or other evidence. If a party thinks that the happenings in the court have been wrongly 
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recorded in a judgment, it is incumbent upon the party, while the matter is still fresh in the 
minds of the judges, to call the attention of the very judges who have made the record. That is 
the only way to have the record corrected. If no such step is taken, the matter must necessarily 
end there. It is not open to the appellant to contend before Supreme Court to the contrary.'!”° 


[s 152.6] Amendment in the Order to Express Meaning of the Court 


A reading of the judgment of the high court shows that in its opinion the plaintiffs were 
found entitled to succeed in the suit. There is an accidental slip or omission in manifesting 
the intention of the court by couching the reliefs to which the plaintiffs were entitled in the 
event of their succeeding in the suit. section 152 enables the court to vary its judgment so as to 
give effect to its meaning and intention. Power of the court to amend its orders so as to carry 
out the intention and express the meaning of the court at the time when the order was made 
was upheld by Bowen, LJ in re Swire; Mellor v Swire,''* subject to the only limitation that the 
amendment can be made without injustice or on terms which preclude injustice, Lindley, LJ 
observed that if the order of the court, though drawn up, did not express the order as intended 
to be made then “there is no such magic in passing and entering an order as to deprive the 
court of jurisdiction to make its own records true, and if an order as passed and entered does 
not express the real order of the court, it would, as it appears to me, be shocking to say that 


the party aggrieved cannot come here to have the record set right, but must go to the House 
of Lords by way of appeal”. 


In such a situation, the order of the trial court drawing up the decree was set aside by the 
Supreme Court and the parties were allowed liberty of moving the high court under section 
152 seeking appropriate rectification in the judgment of the high court so as to clearly specify 
the extent and manner of reliefs to which in the opinion of the high court, the successful 
party was found entitled consistently with the intention expressed in the judgment. Once the 
operative part of the judgment is rectified there would be no difficulty in drawing up a decree 
by the high court itself in conformity with the operative part of the judgment.” 


[s 152.7] Inherent Power to Amend Decrees and Orders 


Every court has an inherent power to vary or amend its own decree or order so as to carry 
out its own meaning. In so doing, it does nothing but exercise a power to correct a mistake 


of its ministerial officer by whom the decree or order was drawn up;''® it only insists that the 


decree drawn up in the office of the court should correctly express the judgment given by the 
court.''”” The basis of this power is the principle that no party should suffer any detriment 
on account of a mistake or an error committed by the adjudicating authority." “It would be 
perfectly shocking if the court could not rectify an error which is really the error of its own 
minister ;''” Lord Penzance said in Lawrie v Lees.” Furthermore, it was observed: 
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I cannot doubt that under the original powers of the court independent of any order that 
is made under the Judicature Act, every court has the power to vary its own orders which 
are drawn up mechanically in the registry or in the office of the court, to vary them in such 
a way as to carry out its own meaning, and where language has been used which is doubtful, 
to make it plain. I think that power is inherent in every court. 


In Hatton v Harris?! Lord Watson said: 


When an error of that kind has been committed, it is always within the competence of 
the court, if nothing has intervened which would render it inexpedient or inequitable to do 
so, to correct the record in order to bring it into harmony with the order which the Judge 
obviously meant to pronounce. 


A decree has been defined in section 2 as the formal expression of an adjudication which 
completely determines the rights of the parties with regard to the matters in controversy in 
a suit. Order XX, rule 6 provides that a decree shall be in conformity with the judgment. 
Where a decree is at variance with the judgment, the court has power to set right the decree 
and to bring it into conformity with the judgment.’”” If judgment and decree shows some 
typographical errors and these are not legal errors which can modify judgment so as to require 
review of judgment and decree the court has inherent power under sections 151 and 152 to 
correct such errors or mistakes which crept in through inadvertence and which were only 
clerical in nature.'”°’ This is so even where the decree has been executed and satisfied, provided, 
of course, neither an innocent third party has acquired any right under the erroneous decree 
nor any principle of equity is offended. Where the decree is fully satisfied the court may be 
functus officio as regards execution but not as regards the power of correction.” 


ILLUSTRATIONS 


(i) A sues B for Rs 5000 and interest. The judgment is for Rs 4000 without more. The decree 
is drawn up in accordance with the judgment. A, then applies to amend the decree by adding an 
order for payment of interest. The application must be refused, for, the decree is not at variance 
with the judgment. If A is aggrieved by the decree, the proper course for him is to apply for a 
review of judgment or to appeal from the decree.'7° 


(ii) A and B enter into an agreement for partition of certain properties. B fails to convey 
to A, the properties of A’s share. A sues B for specific performance of the agreement and a 
decree is passed declaring only that “A is entitled to specific performance of the agreement.” 
The usual form is to declare that “the agreement ought to be specifically performed, and the 
court does order and decree that the same be specifically performed (ie, both, by A and B).” 
The decree may be amended so as to put it in the usual form. Karim Mahomed v Rajooma. In 
a case, the amendment was necessary, for the decree as drawn up did not contain any direction 
to A to convey to B the properties of B’s share, but declared only that A was entitled to specific 
performance.’ 


(iii) A sues B and C for Rs 5000. The judgment awards Rs 5000 to A “as prayed” (ie, as against 
Band C). The decree is drawn up so as to render the amount payable by B alone. The decree may 
be amended and brought into conformity with the judgment.!2”” 
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[s 152.8] Application for Amendment not a Continuation of the Suit 


An amendment petition is not a continuation of the suit or proceedings in which it is made 
but an independent proceeding governed by the law then in force.'? 


[s 152.9] Accidental Omission 


This section enables the court to correct errors arising from an accidental omission." 
Thus, where directions as to costs were inadvertently omitted,'?'° or where the directions as to 
mesne profits were accidentally omitted," the decree was set right by adding the directions. 
Where an omission to provide for costs is due to an accidental slip, it has been held that the 
only remedy open to the party is to move for amendment and not appeal.'*!* Further, no court 
can grant a relief which is not claimed and the act of a court shall prejudice no man, hence, 
where the decree grants more amount than claimed in the suit, the same can be rectified by an 
application under section 152.'*!’ Similarly, where the date from which payment ordered to be 
made were to run was inadvertently omitted; the decree was perfected by adding the date.'*" 
Where a mortgage decree did not specify the mortgaged properties, the omission could be 
rectified under this section.” Likewise, an omission to calculate the actual area of land of 
which the decree directed possession or its erroneous calculation can be rectified under this 
section.'?!° So also, an omission in a decree for redemption to provide for interest from the date 
fixed for redemption." There was omission by the trial judge to fix the time for depositing 
money under a pre-emption decree. Application for rectification was made, but rejected. It 
was held that the trial court was wrong in not exercising its undoubted jurisdiction under 
section 152 of the CPC. In this case, both the appeals filed were still pending in the court of 
the Additional District Judge. It was directed that the first appellate court shall fix a date for 
depositing the pre-emption amount by the petitioner and necessary rectification shall also be 
made in the decree awarded by the trial court in this respect.'*!* Where a decree for specific 
performance omitted to give a direction for possession being given of the properties, it was held 
that this omission can be made good under this section.'*'? When the decree did not contain 
the order contemplated by O XX, rule 12, clause 1(i), it could be inserted by an amendment 
under this section.'”° When the defendant company went into liquidation, pending the suit, 
but consequential amendments had not been carried out in the decrees, it was held that that 
could be done on an application under this section.'”' But where the objection was that the 
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court omitted to consider the Fourth Amendment of the Constitution, it was held that it did 


not fall within this section.!?” 


Sections 151-53 do not authorise the correction of a judgment, alleged to be wrong on 
the merits. The proper remedy in such cases is appeal.'*’* In a Patna case, one plaintiff died 
during the pendency of the suit. Application for substitution of heir was made and noticed 
by the court. However, through inadvertence, no formal order was passed. It was held that 
the mistake in the decree (under the old name) could be corrected under sections 151 and 
152.124 There was omission by the trial judge to fix the time for depositing money under a pre- 
emption decree. Application for rectification was made, but rejected. It was held that the trial 
court was wrong in not exercising its undoubted jurisdiction under section 152 of the CPC. In 
this case, both the appeals filed were still pending in the court of the Additional District Judge. 
It was directed that the first appellate court shall fix a date for depositing the pre-emption 
amount by the petitioner and necessary rectification shall also be made in the decree awarded 
by the trial court. in this respect.” 


The power under section 152 is confined only to the kind of mistakes, errors, slips or 
omissions mentioned therein. If the decree or order is sought to be varied in any other manner, 


it can be done only by review under O XLVII or appeal.'”*° 


[s 152.10] Accidental Slip 


The court has power under this section to correct accidental slips.” The expression 
“accidental” means, any happening by chance or unexpectedly taking place, not according to 
the usual course of things, unintentional, something unforeseen and unexpected and casual. 
Further an effect is said to be accidental when the act by which it is caused is not done with 
intention of causing it and when its occurrence, as a consequence of such act, is not so probable 
that a person of ordinary prudence ought, under the circumstances in which it is done, to take 
reasonable precautions against it. Therefore, the expression “accidental” cannot be equated 
to the expression “negligence” or “willful negligence” on the part of a party.’ The test to 
determine whether the slip or omission is accidental or not, can be gathered from the intention 
of the judge in preparing the judgment or order. If on a cursory reading of the judgment, 
one find that the grant of a specific relief is writ large, the omission thereof in the decree 
sheet would obviously be an accidental omission falling within the four corners of section 
152.'° An error in the sense of mistaken identity of a property and not a mere misdescription 
thereof, is not an accidental slip and cannot be corrected under this section.'**° The test is 
“Does the decree as drafted represent the intentions of the Judge?”!’*! The word “accidental” 
qualifies omission also, so that the section can only be resorted to rectify omissions which are 
accidental.'*** Where the trial judge omitted to fix the time for depositing the money, and an 
application is made for rectification, he cannot reject the application on the ground of want 
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of jurisdiction.” This section cannot be used to correct an omission which is intentional, 
however, erroneous. Thus, where the court failed to give a direction in terms of section 36, 
clause 2(e) of the Bengal Money Lenders Act, 1946, and it could not be said that it was not 
conscious of the consequences of the omission; the decree could not be amended under this 
section. Where a title suit and an appeal therefrom were dismissed with costs and costs 
were determined on the valuation of the suit, given by the plaintiff himself, the court refused 
to exercise its power of correction as the mistake was not an accidental slip or omission. 
But every mistake made by a court cannot be assumed to be on account of accidental slip.'?*° 
The court can exercise the power even in cases where the mistake could be corrected in appeal 
for the object of the section is to provide a speedy and inexpensive relief,” and when a court 
erroneously dismissed an execution application as time barred, omitting to notice that the 
last day of presentation was a Sunday, the court had power to readmit the application.” A 
bona fide error as to the amount of interest due to the defendant may be corrected under this 
section.' In a case where the pre-emption decree through an accidental slip set out the pre- 
emption amount as Rs 16,770 instead of Rs 16,730 and execution thereof was dismissed on 
the ground that full pre-emption amount was not paid, the court held that the remedy of the 
plaintiff was by way of an application under this section and not an appeal against dismissal 
of execution.'*° Where a decree passed by a single judge of the high court contained a patent’ 
error of including interest on future salary and that error was not pointed out by counsel 
to the Division Bench in appeal, the high court held that such an error could be corrected 
later on, under this section and not in review.” Similarly, an error as to pleader’s fee can be 
amended under this section.” But where the judgment had fixed the pleader’s fee and that 
was incorporated in the decree, the court cannot, thereafter, amend it on the ground that the 
amount fixed is wrong.'**? An omission to provide for mesne profits in a decree in a title suit 
is not an error which can be corrected under this section.'’** And so also, an error as to the 
period for which an injunction is to continue.'”? It is not an accidental slip or error, merely 
because two of the three guarantors are exonerated from the suit liability while the third one, 
who remained ex parte was not.'*“° Where, in a suit for redemption, the plaintiff asked for 
possession n of item 2 but the decree mentioned by mistake item 1, it could be corrected under 
this section.'**” Where, as a result of a clerical or arithmetic mistake in the plaint, the same 
mistake has crept in the decree, such mistake can be rectified even after a final decree has been 
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passed.'?48 Misdescription of a property in a decree where its identity is not in dispute can be 
corrected under this section. ”?® 


Suit was filed for injunction against the defendants in representative capacity, for restraining 
them from trespassing upon the management of a private temple belonging to the plaintiff. 
Judgment and decree did not specify that it was against the defendants in their representative 
capacity (owing to a clerical mistake). Amendment of the decree was sought, without seeking 
amendment of the judgment. It was held that even if the judgment did not specify that the 
suit was decreed against the defendants in a representative capacity, the effect of O I, rule 8(6) 
would be, that it was binding on all persons for whose benefit the suit was defended. The 
omission arising from clerical mistake could be corrected under section 152. Further, the 
pendency of appeal would not, in any way, disentitle the trial court to amend the decree to 
make it in conformity with the judgment.'?”° 


[s 152.11] May 
As to this word, the High Court of Calcutta said: 


The word “may” in the section does not make it discretionary with the court to order 
the correction but merely enlarges the power of the court by providing that such correction 
can be done at any time, or, in other words, the section simply emphasises that no lapse of 
time would disentitle the court to make the correction.'?>! 


According to the Gauhati High Court, if the court finds an error of the type mentioned 
in section 152, it is the imperative duty of the court to correct the error forthwith.'? The 
correct view, it is submitted, is the one taken by the High Court of Allahabad, and the Chief 
Court of Oudh, namely, that under this section, “there is no right in any party, to have a 
clerical or arithmetical mistake corrected. The matter is left to the discretion of the court and 
the discretion has to be exercised in view of the peculiar facts of each case”.!*°? Even if all the 
conditions laid down in this section are satisfied, the court may not order correction in some 
cases.!?*4 In later cases, the Calcutta High Court has adopted this view, for, it refused to allow 
an amendment when the applicant had been guilty of laches and delay.” Again, Rankin, CJ 
said that in dealing with applications for amendment, courts should bear in mind that under 
Article 182 of the Limitation Act, [now Article 136 of the Act of 1963], the amendment has 


the consequence of extending time for execution. 2% 


[s 152.12] At Any Time 


There is no dispute as to the fact that there is no prescribed period of limitation for filing 
an application under section 152.125 
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A decree may be amended under this section at any time, although the time for appealing 
from the decree has expired.’ There is no limitation for an application to amend the decree.'””” 
Under the corresponding English rule, an error in a decree was in one case amended after 39 
years,'” and in other cases after 19 years'”*' and 10 years.'*® In a Bombay case, an application 
was made to the high court to rectify a decree in the exercise of its inherent powers, 10 years 
after the date of the decree, and the application was allowed.'*® In a Patna case, the decree 
was rectified under this section even after execution'*™ and even after sale had been confirmed 
and sale certificate issued and satisfaction of the decree entered.'*” But no amendment should 
be allowed by the court either under this section or in the exercise of its inherent powers, if 
it is inexpedient or inequitable to do so, as where third parties have acquired rights under 
the erroneous decree without the knowledge of the circumstances which would tend to show 
that the decree was erroneous’? or when it would be inequitable and unfair to one of the 
parties.” Further, laches may, in the particular circumstances of a case, disentitle a party to 
relief under this section.'** 


Application for rectifying a mistake in a judgment delivered 13 years ago would not be 
entertained, particularly where the file had been destroyed. The alleged mistake in this case 
related to reproduction of the statement of the applicant in the judgment.’ 


However, section 152 does not fix any time limit for incorporating amendment in the 
any, P 8 

judgment and decree. Clerical and arithmetical error in the judgment and decree can be 

corrected even during the pendency of appeal.'?”° 


[s 152.13] Amendment and its Effect on Limitation 


If limitation is under the residuary Article 181 [now Article 137 of the Act of 1963], the 
amendment of the decree does not furnish a fresh starting point for limitation.'?’! If Article 
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Singh, AIR 1925 All 556; Munuswami Pillai v Husain Khan, AIR 1926 Mad 516 : 50 Mad LJ 655. 
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182 [now Article 136 of 1963 Act] applies, clause 4 of that article enacts that limitation for 
execution runs from the date of the amendment. The amendment of the decree does not, 
however, extend the time for appealing, though in such a case recourse might be had to section 5 
of the Limitation Act.'?”? The Madhya Pradesh High Court has, however, said that if the 
correction is a substantial one, the right of appeal against the amended decree would be from 
the date of such amendment, and has added that in any case the appellant can.invoke section 5 
of the Limitation Act.'2”* Entry under Land Ceiling Act showed wrong land survey number 
and was corrected subsequently. Original order was not replaced or superseded, nor the same 
was materially altered. It was held that limitation commenced from the date of original order 


and not when clerical error was rectified.!?”4 


[s 152.14] Parties to the Application 


A person, not a party to the proceedings and to the decree, cannot apply for amendment 
under this section.'?”> An application by a party to a partition suit for amending the decree 
which had been passed therein by inclusion of new items of properties in the possession of 
persons not parties to the suit, is not maintainable under this section. 76 


[s 152.15] By which Court Amendment Could be Made 


Even if the jurisdiction of the trial court, to make such correction under section 152, is 
available after the decree is affirmed by the appellate court by reason of section 153-A, it is 
confined only to the scope and ambit within the confines of section 152.17 


The court to amend a decree is the court that passed it. Where an appeal is preferred from 
a decree of a court of first instance the appellate court may— 


(a) dismiss the appeal under O XLI, rule 11(1), without issuing any notice to the 
respondents; or it may 


(b) confirm, reverse or vary the decree of the court of first instance [O XLI, rule 32]. 


In case (a), it has been held by the High Courts of Calcutta, Madras, Allahabad and 
Rangoon, that it is the appellate court alone that can amend the decree.'?”* On the other hand, 
it has been held by the Bombay and Patna High Courts that it is the court of the first instance, 
and not the appellate court, that can amend the decree, the reason given being that a dismissal 
under O XLI, rule 11 leaves the decree of the lower court untouched.'?” Parliament has now, 
by enacting, section 153A resolved this controversy by accepting the Bombay and Patna view. 
See notes to section 36 above. 
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In case (b); the appellate court alone can amend the decree. The view taken in 
Gowrishankar v Umraochand'**' that where the appeal is dismissed as barred by limitation, 
it is lower court that can amend the decree does not appear to be sound. But in a case where 
the district dourt amended a decree after it had been confirmed on appeal, the high court, in 
revision made the same amendment suo motu.'**? In another case, it was held that court of first 
instance has power to amend a merely clerical or arithmetical mistake.'?*> On appeal, the decree 
under appeal merges in the decree passed on appeal. Thereafter, only the appellate court can 
correct or amend the decree.'*** Suit was decreed by the appeal court, which reversed the decree 
of dismissal passed by the trial court. But the decree of appeal court was not in conformity 
with the judgment of the appellate court. It was held that amendment of the decree could be 
ordered by the appellate court and not by the trial court; Hussain Sab v Sitarani'** followed. 
In a money decree inaccuracy in calculation and accounting made by trial court, noticed in 
appeal, should be corrected by appellate court notwithstanding that no cross objection is filed 
by the other party." 


The Calcutta High Court has allowed an amendment of a clerical error in its decree after 
the decree had been affirmed by the Privy Council." Under sections 151, 152 and 153, the 
executing court has jurisdiction and power to correct its own mistake, if it is factually found 
that there was a mistake in any order made by it. The court is bound to correct its own mistake 
when once the same is brought to its notice and it would be failing in its duty, if it does not do 
so and sticks to its previous order, as if it is infallible.'® 


The court which passed the decree, has power to amend it even after an appeal is filed; it 
is only when the appellate court passes a decree which supersedes the decree of the trial court, 
that its power to amend ceases.'*”” When the decree of the trial court merges in the decree 
passed by the high court, it is the high court alone which has the power to rectify mistakes. 2’! 
This is in accordance with the principle that it is the court which commits the mistake which 
must remedy its error. Where the decree had, by mistake, provided for the ascertainment of 
“mesne profits” instead of “net profits” it was held by the Supreme Court that the high court 
could amend the decree even though an appeal against the decision has been admitted by the 
Supreme Court.’ 
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In a partition suit preliminary decree had been passed. The matter went up to the Supreme 
Court. When a mistake was detected in the description of the property, an application under 
section 152 of the Code was filed for correcting the mistake. It was argued that since the 
decree of the trial court merged with the decree of the appellate court, the trial court had no 
authority to correct the mistake in the preliminary. However, the proceedings for final decree 
was pending before the trial court. It was held that the trial court can exercise powers under 
section 152 of the Code.'*” 


A full Bench of the Kerala High Court has further clarified the issue by holding that even 
where the first and the second appellate court merely discussed the appeal confirming the 
decree of the trial court, it is the second appellate court which has jurisdiction to allow such 


amendment. !?”4 


In an eviction suit, where the second appeal by landlord was allowed granting six month's 
time to tenant to vacate the premises and the review application of the tenant was dismissed for 
default, it was held that the tenant's application for amendment of judgment in second appeal 
was not maintainable.'*” 


In a partition suit where the shares allotted to respective parties while drafting the judgment 
were altered due to mistake committed by the office. It was held by the Andhra Pradesh High 
Court that the court does not become functus officio and to meet the ends of justice, the court 
which passed the judgment can amend the said decree. "< 


When an appeal is withdrawn, the decree of the lower court is left intact and that court 
alone has power to amend.” Where an appeal is rejected for non-payment of court fees the 
trial court has jurisdiction to amend the decree.!*”8 


An arithmetical error in the decree of the lower court repeated in a confirming decree of the 
appellate court, may, it is submitted, be corrected by the appellate court. 


Where an application for revision of a decree of a provincial small cause court is rejected 
by the high court in limine, the proper court to amend the decree is the small cause court, and 
not the high court." 


The court to which a decree is transferred for execution cannot correct an error therein 
relating to the identity of the judgment-debtor.'° 


See also notes under section 153-A. 


[s 152.16] Revision 


A decision under this section granting an application for amendment, is an order and not a 
decree. The decision may, therefore, be the subject of revision under section 115, but it cannot 


be the subject of an appeal.'*”' It has been so held by the High Courts of Calcutta, Allahabad 
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and Bombay in cases under the corresponding section 206 of the Code of 1882. A different 
view has been taken by the High Court of Madras. According to that court, where a decree is 
amended, the aggrieved party has the right to appeal from the decree as amended. Hence, if 
no appeal is preferred within the period of limitation, he cannot afterwards apply for a revision 
of the order allowing the amendment.” It has been held by the Kerala High Court that a 


revision lies against an order for amendment, even though an appeal lies against the amended 
decree,'*°? 


Where a case is one of “accidental slip” within the meaning of this section but the court 
which passed the decree refuses to amend it on the ground that the case does not fall under 
this section, the refusal amounts to a failure to exercise a jurisdiction vested in the court, within 
the meaning of section 115, and the high court has power to interfere in revision.'** Similarly, 
where the lower court amends a decree in a case in which, according to its own view, the 
amendment should be refused stating as a reason for the amendment that it was bound under 
this section to bring the decree into conformity with the judgment, the high court is entitled 
to interfere in revision under section 115(c) of the Code." 


These decisions must, now, be read in the light of the amended section 115 (see commentary 
under section 115). 


[s 152.17] Amendment: When to be Refused 


A mere perusal of section 152 makes it clear that section 152 can be invoked for the limited 
purposes of correcting clerical errors or arithmetical mistakes in the judgment. The same 
cannot be invoked for claiming a substantive relief which was not granted under the decree, or 
as a pretext to get the order which has attained finality, reviewed.'*°° 


Section 152 provides for correction of clerical or arithmetical mistakes in judgments, 
decrees or orders or errors arising therein from any accidental slip or omission. The exercise 
of this power contemplates the correction of mistakes by the court of its ministerial actions 
and does not contemplate of passing effective judicial orders after the judgment, decree or 
order. The settled position of law is that after the passing of the judgment, decree or order, 
the same becomes final subject to any further avenues of remedies provided in respect of the 
same and the very court or the tribunal cannot, on mere change of view, vary the terms of the 
judgments, decrees and orders earlier passed except by means of review, if statutorily provided 
specifically therefor and subject to the conditions or limitations provided therein. The powers 
under section 152 are neither to be equated with the power of review nor can be said to be 
akin to review or even said to clothe the court concerned, under the guise of invoking after 
the result of the judgment earlier rendered, in its entirety or any portion or part of it. The 
corrections contemplated are of correcting only accidental omissions or mistakes and not all 
omissions and mistakes which might have been committed by the court while passing the 
judgment, decree or order. The omission sought to be corrected which goes to the merits of 
the case is beyond the scope of section 152 as if it is looking into it for the first time, for which 
the proper remedy for the aggrieved party if at all is to file appeal or revision before the higher 
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forum or review application before the very forum, subject to the limitations in respect of such 
review. It implies that the section cannot be pressed into service to correct an omission, which 
is intentional, however erroneous that may be. It has been noticed that the courts below have 
been liberally construing and applying the provisions of sections 151 and 152 of the CPC even 
after passing of effective orders in the lis pending before them.'°” 


Where the application for correction of decree was rejected till the stage of appeal, it was 
held by the Andhra Pradesh High Court that the rejection of the application of petitioner for 
correction of decree by the executing court was proper. ° 


For correcting clerical or typographical error in decree, the condition precedent is that the 
error must have occurred on the part of the court. If the error occurs on the part of a party, 
resort to section 152 is not permissible. Thus, where rectification in a compromise decree was 
sought, the remedy is not under section 152 but through a declaration by a civil court.'*” 


Where the order, as drawn up, represents the real decision of the court, the court has no 
jurisdiction to rehear or alter it.'*'° “Even when an order has been obtained by fraud... the court 
has no jurisdiction to rehear it. If such a jurisdiction existed, it would be most mischievous” .'*"' 
The Supreme Court has, however, disagreed on the point.'*!* Where there is no mistake or slip 
in the decree or order, it cannot be amended under this section, the proper remedy of the party 
being either to apply for review or to appeal.'*!* Where a decree is drafted not providing any 


ainsi mend 14 
interest prior to institution of suit. It is not a ground for amendment of decree.’ 


[s 152.18] Consent Decree 


Where a decree founded on a compromise does not embody the true terms of the 
compromise, the only remedy is by an independent suit to set aside the decree either on the 
ground of mistake, or fraud, or some other ground ejusdem generis with it.'*!” But if the mistake 
is merely clerical or arithmetical, it can be amended under this section.” See note to section 
96: “Procedure for setting aside consent-decrees”. 


[s 152.19] Amendment of a Decree Which is a Nullity 


Where a decree passed is without jurisdiction and is null and void, the defect cannot be 
cured by an amendment.!?!” 


Non-incorporation of the relief of mesne profits in judgment and decree is not an accidental 
omission. Yet an order granting such relief cannot be termed as nullity as the same was not 
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wholly without jurisdiction. To avoid such an order, it is necessary to get it set aside. Thus, 
in a case where the appellants having accepted the validity of the order adding the relief of 
mense profits in judgment and decree, waived their right to challenge it, the same cannot be 


challenged in the appeal against the order fixing the amount of mense profits.'*!* 


[s 152.20] Defect in Court Record as to Identity of Immovable Property 


When the suit as to immovable property has been decreed and the property is not definitely 
identified, the defect in the court record caused by overlooking of provisions contained in 
O VII, rule 3 and O XX, rule 3 of the CPC is capable of being cured. After all a successful 
plaintiff should not be deprived of the fruits of decree. Resort can be had to section 152 or 
section 47 of the CPC depending on the facts and circumstances of each case, which ever of the 
two provisions would be more appropriate, just and convenient to invoke. Being an inadvertent 
error, not affecting the merits of the case, it may be corrected under section 152 by the court 
which passed the decree by supplying the omission. Alternatively, the exact description of 
decretal property may be ascertained by the executing court as a question relating to execution, 
discharge or satisfaction of decree within the meaning of section 47. A decree of a competent 
court should not, as far as practicable, be allowed to be defeated on account of an accidental 
slip or omission.'*!” 


It has been held by the Supreme Court that where the statements in the body of the plaint 
sufficiently described the suit property, correction of schedule of the suit property in the decree 
accordingly by the executing Court is proper and no interference is called for.'*”° 


Speaking for the Bench in the above case, Sinha J observed as follows: 


Code of Civil Procedure recognises the inherent power of the Court. It is not only 
confined to the amendment of the judgment or decree as envisaged under Section 152 
of the Code but also inherent power in general. The Courts also have duty to see that the 
records are true and present the correct state of affair. There cannot, however, be any doubt 
whatsoever that the Court cannot exercise the said jurisdiction so as to review its judgment. 
It cannot also exercise its jurisdiction when no mistake or slip occurred in the decree or 
order. This provision, in our opinion, should however, not be construed in a pedantic 
manner. A decree may, therefore, be corrected by the court both in exercise of its power 
under section 152 as also under Section 151 of the Code of Civil Procedure. Such a power 
of the Court is well recognised.'**' 


In another case, the Supreme Court held that in case of a genuine and bona fide mistake 
regarding khasra number of the suit property in decree, direction can be given by the court for 
correction of the mistake in order to cut short litigation." A suit for partition was decreed 
and after passing of decree amendment of the decree was sought seeking change in the survey 
number of suit property. The said amendment was objected to by purchasers pendente lite. The 
Supreme Court held that none of the party claimed that the survey number as originally stated 
was a joint family property which could be subject matter of partition suit and therefore it is 
not a case of substitution of the property. As such the order allowing amendment of decree 
cannot be interfered with.” 
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Where the decree in an eviction suit overlooked to mention the description of the suit 
premises by reference to its boundaries, although the same was mentioned in the body of the 
judgment, it was held by the Jharkhand High Court that the same can be rectified by the 
Executing Court under section 152 of the Code.'*** Explaining the principle, DGR Patnaik J 
observed in the above case as follows: 

It may be noted that under the provisions of order 20 Rule 6 CPC, decree has to be 
prepared in consonance with the judgment and it has to contain all the necessary particulars, 
as required in the Rule. Rule 9 of Order 20 CPC, lays down that where the decree is for 
recovery of immovable property, it shall contain the description of such property sufficient 
to identify the same and where such property can be identified by boundaries or by its 
number in the Record of Settlement or Survey the decree shall specify such boundary 
or number. In the present case, as it appears, the decree has overlooked to mention the 
description of the suit premises by reference to its boundaries and other particulars, though 
mentioned in the body of the judgment. This being apparently an accidental omission, 
it was certainly within the competence and jurisdiction of the Executing Court, under 
the provisions of Section 152 CPC, to rectify such error in the decree by adding the 
description of the suit premises by reference to its boundary, as mentioned in the body of 
the judgment.” 


When even the defendants were aware all along about the correct survey number of the 
property in respect of which decree was prayed for by the original plaintiff, even the defendants 
were aware about the description of the property in respect of which decree was being prayed 
for and passed, it appears that there is accidental error and/or slip in describing the survey 
number in the suit, the said error ought to have been permitted to be corrected by the learned 
trial judge by exercising powers under section 152 read with sections 151 and 153 of the said 
CPC. Merely because the petitioners have purported to apply only under section 152 of the 
CPC, relief cannot be denied to the petitioners.'**° 


[s 152.21] Amendment Without Notice 


An order amending the decree without notice to the party affected is a nullity, an execution 
proceeding taken pursuant thereto must be treated as void.'*”” 


[s 152.22] Successive Applications for Amendment: Res Judicata 


In the order passed by the executing court, the view taken was that the executing court had 
no jurisdiction to review the finding recorded in the judgment and decree and it also held that 
the executing court was duty-bound to pass final decree in accordance with the preliminary 
decree drawn in that case which was to the effect that each of the plaintiff-petitioner, defendant- 
respondent and defendant-petitioner were entitled to one-third share. Therefore, it was held 
that the executing court had no jurisdiction to modify the decree. It is, thus, clear that the 
principle of res judicata would not have any application in the afore-mentioned situation.'*”* 


Where in an eviction suit the trial court had no jurisdiction to entertain an application 
under section 152 of the Code, because the decree having been merged with the decree of the 


1324. Lokmanya Prasad v Jamila Khatoon, AIR 2010 Jhar 77 : 2010 (1) Civ LJ 836. 

1325. Lokmanya Prasad v Jamila Khatoon, AIR 2010 Jhar 77, para 15 at p 81 : 2010 (1) Civ LJ 836. 
1326. Narhari Balku Kavade v Hanmanta Timma Pujari, AIR 2004 Bom 342. 

1327. P Ankinnedu v Sri Bavaji Mutt, AIR 1962 AP 134. 

1328. Jagdish Chand Gupta v Rajinder Parshad, AIR 2002 P&H 251. 


Amendment of judgments, decree or orders Sec 152 1691 


first appellate court and the high court, the rejection of the application for correction of decree 
would not operate as res judicata for filing a fresh application before the high court.'”” 


Where the plaintiff in a suit had not claimed the relief of mesne profits in the plaint, but 
sought to add the said relief in the plaint by way of amendment which was not allowed, it 
cannot be said that the relief was refused by the court. It was held by the Patna High Court that 
the petition for amendment of the judgment can be said to be barred under Explanation (v) 
of section 11 of the Code. 


See notes to section 11, “Application for amendment of decree”, above. 
pp 


[s 152.23] Omission in Granting Interest 


The omission in not granting the pendente lite interest could not be held to be accidental 
omission or mistake and therefore, neither the trial court nor the appellate court has power to 
award pendente lite interest under section 152 of the CPC.'**! No court can, under the cover 
of sections 151 and 152 of the CPC, modify, alter or add to the terms of its original judgment, 
decree or order. If the trial court had specifically held the respondent liable to pay future 
interest only, despite the prayer of the appellant for grant of interest with effect from the date 
of alleged breach, which impliedly meant that the court had rejected the claim of the appellant 
in so far as pendente lite interest was concerned, the omission, in not granting the pendente 
lite interest, could not be held to be accidental omission or mistake, as done by the trial court, 
and hence the high court was justified in setting aside that order.” 


However, the position would be different where the judgment of a court provides for 
pendente lite interest and decree and omits to mention such interest. Such a mistake could be 
corrected under section 152. The correct position of law is that a decree cannot add or subtract 
any relief except what has been provided in the judgment." 


[s 152.24] Proceedings Under the Land Acquisition Act 


The identification of the land is not a clerical or arithmetical mistake within the meaning of 
section 13A of Land Acquisition Act, 1894, and section 152 of the CPC.'*™ The courts would 
not be justified in permitting payment of deficit court fees after a gap of six years and granting 
the enhanced compensation under the Land Acquisition Act by amending the judgment and 
decree.’ The civil court has the power under sections 151—53 to indicate the Khasra number 
omitted by collector in his statement and directing that the collector to file a revised statement 
under section 19 of the Land Acquisition Act giving details of the entire land.'**° 


In a case under the Land Acquisition Act, 1894 a reference was made under the Act for 
enhancement of the compensation. In the claim for compensation of the acquired land and 
trees, the claimant for the first time claimed enhancement of the number of trees on the ground 
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that there was typographical mistake. The claim for enhancement of the number of trees was 
rejected but in revision the high court allowed the same. It was held by the Supreme Court 
that the order of the high court in revision was not legal as appeals by both parties in respect 
of compensation were pending before the high court. Moreover, the case of the claimant was 
based on the alleged variance between the judgment of court and the decree, which variation 
was not apparent on perusal of the judgment and the decree.'*” 


An award and decree having become final under the Land Acquisition Act cannot 
be amended or altered seeking enhancement of the statutory benefits under the amended 
provisions brought in by the Amendment in the Act by filing petitions under sections 151 and 
152 of the CPC. 


[s 152.25] Appeal 


No appeal lies from an order directing an amendment either under the Code’? or under 
the Charter.'*° In a case, however, where the whole method of calculation adopted by the first 
court was challenged in the plaintiff’s application, which purported to be an application under 
section 152, and the first court allowed the amendment, it was held that the order allowing 
the amendment must be regarded as one made under O XLVII, and the order was, therefore, 
appealable.!**! 


It has been held by the High Courts of Madras and Lahore that though no appeal lies from 


an order of amendment, an appeal would lie from the amended decree.!3#? 


Where the order fixing the quantum of mesne profit was challenged in second appeal, but 
no perversity was noticed in the order, it was held by the Patna High Court that the court is not 
entitled to interfere with the concurrent findings of the court below. Adverse findings recorded 
against the plaintiff while deciding the substantial questions of law and while interpreting the 
scope of section 152 of the Code, do not affect the merit of the case. It was held that on that 


basis the findings of the court below on the point of quantum of mesne profits cannot be 
challenged.'3 


Where correct khasra number of land and extent of the property belonging to the claimant 
was not mentioned in the land reference under Land Acquisition Act by mistake of the counsel 
and the mistake was perpetuated while passing the award, it was held by the Punjab and 
Haryana High Court that the mistake can be corrected by way of filing an application under 
sections 151, 152 and 153 of the Code.'!3“4 


[S 153] General power to amend.—The Court may at any time, and on such 
terms as to costs or otherwise as it may think fit, amend any defect or error in any 
proceeding in a suit; and all necessary amendments shall be made for the purpose of 
determining the real question or issue raised by depending on such proceeding. 
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[s 153.1] Corresponding Provision 


This section was taken from O XXVIII, rule 12 of the Rules of the Supreme Court of 
England. The only difference is that the words “in a suit” after the words “proceeding” do not 
occur in the England rule. 


[s 153.2] Scope of the Section 


Order VI, rule 17 is confined to amendments of “pleadings”; and section 152 to correcting 
errors in “judgments, decrees or orders”. The present section confers a general power on the 
court to amend defects and errors in “any proceeding in a suit” and to make “all necessary 
amendments” for the purpose of determining the real question at issue between the parties to 
the suit. The section was referred to in a case where an incorrect description of a property in 
a mortgage deed was repeated in the plaint, judgment and decree and the court allowed an 
amendment of the decree and connected proceedings.’ This power is vested in the original 
as well as the appellate court.'*° Where an appellant desires to implead the legal representative 
of a respondent who was dead at the time of filing the appeal, the appellate court can permit 
him to amend the appeal. But, as regards limitation, the appeal (as against the parties) will be 
deemed to have been filed on the date of the application. Appellate Court will decide: 


(a) whether the appeal is within time; and 
(b) whether the delay, if any, should be condoned.'**” 


In Australian Steam Navigation Co v Smith & Sons,'** Their Lordships of the Privy Council 
said: 


Their Lordships are strong advocates for amendment whenever it can be done without 
injustice to the other side, and even where they have been put to certain expense and 
delay, yet if they can be compensated for that in any way it seems to their Lordships that 
an amendment ought to be allowed for the purpose of raising the real question between 
the parties. 

An omission of the Vakils name in the Vakalatnama can be supplemented under this 
section,'™? as also an incorrect description of the plaintiff in a plaint.'*® An ambiguity in a 
direction given in the decree as to the procedure to be adopted by the parties, can be clarified 
under this section.!”! When a petition to bring the legal representatives of a deceased party 
on record had remained undisposed of and the decree had been drafted without adverting 
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to it, it can be amended so as to substitute them in the record.'*” If an appeal is presented 
against a person, who is dead at the date of the presentation, under section 153 of the CPC, 
permit the appellant to amend the cause title by filing appropriate petition.’ Where a suit 
had been instituted in the name of a foreign firm, the court can permit an amendment of the 
cause title by substituting the names of the partners for that of the firm.” An amendment 
of the pleadings can be allowed under this section, even though a preliminary decree has 
been passed.'* An application was filed by the claimant under sections 151 and 153 of the 
CPC indicating the Khasra Nos omitted by the collector in his statement, and praying that 
the collector be directed to file a revised statement under section 19 of Land Acquisition Act, 
1884. The Additional District Judge allowed the application, whose order was also upheld by 


the Supreme Court. 1356 


But the power of correction is circumscribed by the condition that it can be used only for 
determining the real question in controversy between the parties. There is no power, therefore, 
to allow a plaint to be so amended as to include a cause of action which had not accrued at the 
date of the institution of the suit.!? For the same reason, an application to amend the title of 
the memo of first appeal to strike out therefrom the name of the deceased plaintiff, was held 
to be not maintainable since it was made at the stage when the second appeal was closed for 
judgment.” An application under sections 149, 152, 153 read with section 151 of the CPC 
was moved for seeking permission to make good the deficiency in the court fees, after a lapse 
of six years and granting the enhanced compensation by amending the judgement and decree, 
the application was rejected by the high court and the same was confirmed by the Hon”ble 
Supreme Court on the ground that to permit payment of deficit court fees for recovering 
enhanced compensation after a lapse of almost six years, under its inherent jurisdiction would 
encourage the practice of not paying the court fees in the hope that, as and when the valuation 
is determined in appeal, the jurisdiction of the court can be invoked under section 151 of 
the Code and the benefit of enhanced compensation can be reaped by making good the 
deficit court fees.'*? An application for amendment of objections filed under section 33 of 
Arbitration Act, 1940, to incorporate certain grounds to challenge the validity of award is not 
maintainable.'*® The question before the Supreme Court was what is the legal remedy when a 
party to a judgement or order of court later discover that it was obtained by fraud. It was held 
that the remedy to move for recalling of an order on the basis of a newly discovered fact under 
sections 151, 152 and 153 of CPC, like, where it amounts to fraud of high decree, cannot be 
foreclosed in a situation. No court or tribunal can be regarded as powerless to recall its own 
order, if it is convinced that the order was wangled through fraud or misrepresentation of such 
a dimension as it would effect the very basis of the claim.'*"! 


The Gauhati High Court has held that amendment of pleadings which are barred in view 
of the proviso to O VI, rule 17 of the Code, can be allowed under section 153 for bana fide 
reasons provided the same is necessary for determining the real issues involved and the party 
seeking amendment is not trying to stall the proceedings. Thus, where in a suit for declaration 
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of share on the basis of Will, correction of the date of execution of the Will was sought, the 
amendment was allowed invoking section 153 of the Code.° 


[s 153.3] Any Proceeding in a Suit 


The following are some of the cases under the corresponding English rule and the present 
rule: 


[s 153.3.1] Answers to Interrogatories 


Where it was admitted by the defendant, a solicitor, in answer to interrogatories that 
his partner had paid into the banking account of the firm money received by the latter for 
investment, the defendant was allowed to amend the answer, it being shown that the admission 
had been made by mistake.'*®’ In another case, where the defendant charged the plaintiff (his 
manager) with misconduct, and the plaintiff exhibited interrogatories of which the substance 
was to ask the defendant to specify the acts of misconduct on which he relied, it was said 
by Thesiger LJ that if the defendant answered the interrogatories, and it was subsequently 
discovered by him that there were other acts of misconduct on which he could rely, there was 
nothing to prevent his being allowed to amend his answers to the interrogatories.’ See as to 
interrogatories O XI, rule 111, below. 


[s 153.3.2] Particulars 


An application to amend particulars, if made a reasonable time before the trial, will generally 
be allowed on terms.'*® But leave to amend particulars, when it is applied for at the trial, will 


as a rule be refused.!*° 


[s 153.3.3] Notice of Motion 


A notice of motion in an action for the rescission of an agreement for the sale of land was 
allowed to be amended at the hearing by asking for the appointment of a receiver. %0 


[s 153.4] Proceedings Against a Dead Person 


Where a suit is filed against a dead person, the plaint can be amended by substituting the 
legal representatives of the deceased defendant but the suit must be treated as instituted on the 
date of the application for amendment.’ Likewise, if an appeal is presented against a person 
who is dead on the date of the presentation, the court may, under this section, permit the title 
of the appeal to be amended.'*” But if, on the date of the application, the period of limitation 
for filing the appeal, or for bringing the legal representatives on record has expired, then the 
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delay will have to be excused before the appeal can be admitted.'*”® That is also the position 
when a revision petition is filed against a dead person.'*”' An appeal, which is presented in the 
name of an appellant who is dead at the date of the presentation, is itself incompetent. In such 
cases, the memorandum itself would be non-existent in law and cannot be amended.!*” 


[s 153.5] Pauper Application 


The court can allow the amendment of technical defects in an application for leave to 
appeal in forma pauperis.'*” 


'374(§ 153A] Power to amend decree or order where appeal is summarily 
dismissed.— Where an Appellate Court dismisses an appeal under rule 11 of Order 
XLI, the power of the Court to amend, under Section 152, the decree or order appealed 
against may be exercised by the Court which had passed the decree or order in the first 
instance, notwithstanding that the dismissal of the appeal has the effect of confirming 
the decree or order, as the case may be, passed by the Court of first instance. ] 
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[s 153A.1] Genesis 


This section has been introduced to resolve the difference of opinion amongst different 
high courts on the question as to which of the courts, the court of first instance or the appellate 
court, can amend the decree under section 152, when the appellate court dismissed the appeal 
summarily under O XLI, rule 11. The view held by the Calcutta, Madras, Allahabad and 
Rangoon High Courts was that it is the appellate court alone that can amend the decree, while 
the Bombay and Patna High Courts held the view that it is the court of first instance and not 
the appellate court that can amend the decree, since the summary dismissal of the appeal leaves 
the decree of the lower court untouched. (See the commentary under section 152. Parliament, 
by enacting this section, has now legislatively affirmed the view taken by the Bombay and 


Patna High Courts. 


[s 153A.2] Principle 


The principle underlying section 153-A of the CPC is the doctrine of merger. As per this 
doctrine when an appeal is heard and disposed off after a contested hearing, the judgment of 
the trial court merges in the judgment of the appellate court.'*” 


Section 153A does not affect the power of the appellate court to correct an error in a decree. 
It merely saves the power of the trial court.'*”° 
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Where an appeal is dismissed on technical ground that it was not properly constituted 
as it did not reflect the correct name of the defendant-appellant, the doctrine of merger as 
contemplated under section 153-A would not be attracted as the decision of the appellate 
court was not on merit. Therefore, the trial court can amend its judgment under section 152 
so as to reflect the correct name of the defendant-appellant.'*”” 


[s 153A.3] Section 153-A and Section 152 


Even if the jurisdiction of the trial court, to make such correction under section 152, is 
available after the decree is affirmed by the appellate court by reason of section 153 A, it is 
confined only to the scope and ambit within the confines of section 152.'*8 


[s 153A.4] Confirming the Decree or Order 


Prior to the Amendment Act of 1976, by virtue of the operation of principle of merger, the 
appellate court has the power to amend the decree passed by the trial court, irrespective of its 
confirmation or modification or reversion. After the Amendment Act of 1976 and by virtue of 
introduction of section 153-A, the expression “confirmation” had attained two connotations; 
first, confirmation of the decree of the trial court by the appellate court in exercise of powers 
under O XLI, rule 11 of the CPC, i.e., by summarily dismissing the appeal even without 
hearing the respondent or his counsel and secondly confirmation of the decree of the trial court 
on merits, after hearing both the sides. In other words, after amendments, a clear distinction 
had been drawn between the confirmation of the decree of the trial court by the appellate court 
in dismissing the appeal in limine and confirmation of the decree of the trial court on merits. 
In the latter case, on application of principle of merger, it is only the appellate court which has 
the jurisdiction under section 152 to correct or amend the decree, as if it has passed the decree; 
and in the former case, since the decree of the trial court has been confirmed by the appellate 
court in exercise of jurisdiction under O XLI, rule 11 of the CPC, i.e., by way of dismissal of 
the appeal in limine, the jurisdiction under section 152 can be exercised by the court of first 
instance, which passed the original decree. This position is made clear by the explicit language 
employed in section 153-A of the CPC.'*” 


'8°((S 153B] Place of trial to be deemed to be open Court.—The place in which 
any Civil Court is held for the purpose of trying any suit shall be deemed to be an 
open Court, to which the public generally may have access so far as the same can 
conveniently contain them: 


Provided that the presiding Judge may, if he thinks fit, order at any stage of any 
inquiry into or trial of any particular case, that the public generally, or any particular 
person, shall not have access to, or be or remain in, the room or building used by the 
Court. ] 


So far there was no express provision in the Code that the sittings of the court shall be open 
to the public. The Code also did not contain any express provision regarding the discretion of 
the presiding judge to hold a trial or a proceeding or part thereof in camera. This power was 


1377. Devi Roop v Smt Devku, AIR 2006 HP 114 : (2006) 2 Shim LC 158. 
1378. Mehta Suraya And IPM v United Investment Corp, AIR 2002 Cal 108. 
1379. Maldar Mahaboob Sab v Allabaksh, AIR 2004 AP 193. 

1380. Inserted by Act 104 of 1976, section 51 (w.e.f. 1-2-1977). 


1698 Sec 154 Part XI—Miscellaneous 


so far exercised, as part of the inherent power under section 151 where interest of justice so 
required. Express provision on both the points is now made. 


In an Orissa case, it was held that in exceptional and appropriate cases, after exercise of 
due care and caution, the court may direct that a part or whole of the proceedings shall be 
conducted in camera. In the instant case,'**' (suit for defamation), the allegations sued upon as 
defamatory, were mostly obscene. A picture had been depicted that the plaintiff was a sex pervert 
who loved unnatural sex. In view of the nature of the pleading in the plaint, the plaintiff would 
deny each and every allegation in which obscenity had been attributed to him. Some other 
witnesses were also likely to repeat obscenity in their evidence. The allegations, the words and 
the sentences were so filthy and obscene that generally a normal person, much less children, 
adolescents, young girls, ladies and men, will hate to hear and read. They are not literature, 
depicting the sexual behaviour of the hero. Nor are the Indians so modern, in the sense in 
which modernity is understood in Western countries, that they will hear and read trash and 
obscene matters and forget it. It will be embarrassing for the court to record the statements and 
those who will be present in court will not enjoy such events. In the background of the peculiar 
facts of the case, and keeping the principles of the law in the background, administration of 
justice will not suffer, if part of the proceedings of the suit are tried in camera. The court gave 
directions as under: 


(i) Evidence of the plaintiff, and of other witnesses (to be indicated by the court from 
time to time) shall be recorded in camera. The evidence of other witnesses shall be 
recorded in open court. 


(ii) When the suit is heard in camera, general public shall not remain present. 


(iii) There shall be no bar of entry for advocates, their clerks, witnesses and officers of 
the court. 


(iv) The evidence recorded in camera, inclusive of facts stated in pleadings, applications, 
affidavits and documents filed in court relating to obscene matters and evidence 
shall not be printed and published by the defendants or any other person in any 
newspaper, magazine, periodical, pamphlet, book or otherwise. 


(v) Any such publication (prohibited by the order) if made, shall be deemed to be 


contempt of court. 


[S 154] Saving of present right of appeal.—|[Rep. by the Repealing and Amending 
Act, 1952 (48 of 1952), section 2 and Sch L]. 


The section ran thus: 


Nothing in this Code shall affect any present right of appeal which shall have accrued to 


any party at its commencements. 


This section was repealed by The Repealing and Amending Act, 1952 (No XLVIII of 1952). 


[S 155] Amendment of certain Acts.—[Rep. by the Repealing and Amending Act, 
1952 (48 of 1952), section 2 and Sch I.) The section ran thus: 


The enactments mentioned in the Fourth Schedule are hereby amended to the extent 
specified in the fourth column thereof. 


This section was repealed by The Repealing and Amending Act, 1952 (No XLVIII of 1952). 


1381. Janaki Ballav Patnaik v Bennett Coleman And Co Ltd, AIR 1989 Ori 225. 


Reference to Code of Civil Procedure and other repealed enactments Sec 158 1699 


[S 156] Repeals.—[Rep. by the Second Repealing and Amending Act, 1914 (17 of 
1914), section 3 and Sch II.) 


The section ran thus: 


The enactments mentioned in the Fifth Schedule are hereby repealed to the extent 
specified in the fourth column thereof. 


This section and the Fifth Schedule to the Code have been repealed by the Second Repealing 
and Amending Act 17 of 1914, section 3. 


[S 157] Continuance of orders under repealed enactments.— Notifications 
published, declarations and rules made, places appointed, agreements filed, scales 
prescribed, forms framed, appointments made and powers conferred under Act 8 
of 1859 or under any Code of Civil Procedure or any Act amending the same or 
under any other enactment hereby repealed shall, so far as they are consistent with 
this Code, have the same force, and effect as if they had been respectively published, 
made, appointed, filed, prescribed, framed and conferred under this Code and by the 
authority empowered thereby in such behalf. 


1. Notes.—Civil Rules of Practice made under the Code of 1882 but not re-enacted and 
published in accordance with the procedure in Part X of the Code of 1908 are invalid in so 
far as they are inconsistent with any of the rules in Sch I of the Code [Bademian v Jonkan, 
A 1938 M 438 FB; Arunachala v Muthusadasisiva, A 1950 M 261). 


On the scope of this section, see Laxmikumar v Krishnaram Baldev Bank.'** 


[S 158] Reference to Code of Civil Procedure and other repealed enactments.— 
In every enactment or notification passed or issued before the commencement of this 
Code in which reference is made to or to any Chapter or section of Act 8 of 1859 or 
any Code of Civil Procedure or any Act amending the same or any other enactment 
hereby repealed, such reference shall, so far as may be practicable, be taken to be made 
to this Code or to its corresponding Part, Order, section or rule. 


The “Code” includes, not only sections but also rules in first Schedule and amending rules 
made by the high court in first Schedule.'** 
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